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TUESDAY,  MARCH  1,  1983 

House  of  Representatives, 
Subcommittee  on  Immigration, 
Refugees,  and  International  Law, 

Commitee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9  a.m.  in  room  2237  of  the  Rayburn 
House  Office  Building,  the  Honorable  Romano  L.  Mazzoli  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Mazzoli,  Lungren,  Fish,  Hall,  Crockett, 
and  Smith. 

Staff  present:  Arthur  P.  Endres,  Jr.,  counsel;  and  Peter  J.  Levin- 
son,  associate  counsel. 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

Without  objection,  the  subcommittee  will  permit  in  this  hearing 
room  television  broadcasters  or  still  photography  in  accordance 
with  committee  rule  V. 

This  is  the  first  in  a  series  of  hearings  we  have  scheduled  for  the 
next  3  weeks  on  H.R.  1510,  the  Immigration  Reform  and  Control 
Act  of  1983.  This  bill  is  the  same  as  that  reported  out  of  the  House 
Judiciary  Committee  in  September  last  year,  considered  and  not  fi- 
nally acted  upon  during  the  lameduck  session  of  the  97th  Congress. 

It  is  a  good  bill  with  widespread  support.  It  is  a  product  of  more 
than  a  decade  of  research,  analysis,  and  hearings  by  the  Congress, 
the  three  past  administrations  and  the  present,  the  Select  Commit- 
tee on  Immigration  and  Refugee  Policy,  President  Reagan's  task 
force  of  Cabinet  members,  and  numerous  other  independent  stud- 
ies. 

It  is  no  secret  that  the  present  immigration  situation  in  our 
Nation  is  chaotic.  Many  describe  it  as  out  of  control.  Although  we 
created  a  substantial  hearing  record  in  the  last  Congress  on  this 
particular  legislation,  the  subcommittee  feels  it  desirable  that  we 
refresh  that  record  and  examine  further  and  consider  any  propos- 
als which  could  strengthen  H.R.  1510. 

This  bill  contains  the  essential  elements  to  bring  order  to  our 
Nation's  immigration  system. 

First,  it  imposes  penalties  on  employers  who  knowingly  hire  un- 
documented aliens.  The  purpose  of  this  provision  is  to  eliminate 
the  lure  of  jobs  which  is  the  main  reason  that  aliens  come  to  this 
country  illegally. 

(1) 


The  record  is  not  clear  how  many  jobs  these  undocumented 
aliens  are  taking  away  from  Americans,  but  it  is  clear  that  there  is 
some  displacement,  especially  at  the  lower  end  of  the  economic 
scale.  H.R.  1510  protects  persons  against  discrimination  in  employ- 
ment.- However,  the  possibility  of  unintended  discrimination  trou- 
bles many  organizations  and  groups.  In  these  hearings,  I  hope  we 
receive  suggestions  which  could  strengthen  H.R.  1510  even  further 
in  its  antidiscrimination  provisions. 

Second,  the  bill  establishes  a  fair  and  expeditious  system  for  ad- 
judicating asylum  claims.  It  is  inexcusable  to  have  a  backlog  of 
140,000  asylum  cases  pending  as  we  have  today.  This  is  a  true  indi- 
cation that  the  present  system  is  not  working  and  that  something 
must  be  done  to  correct  it. 

Third,  H.R.  1510  streamlines  some  aspects  of  the  H-2  program 
which  allows  foreign  workers  to  enter  our  country  for  short  dura- 
tions of  time  to  take  specific  jobs  of  a  temporary  nature.  Every 
effort  is  made  to  provide  jobs  to  American  workers  who  want  them 
before  triggering  the  H-2  provisions. 

The  fourth  element  of  the  bill  is  a  carefully  controlled,  case-by- 
case  determination  by  which  certain  aliens,  who  have  been  in  the 
United  States  illegally  for  various  periods  of  time,  can  become  le- 
galized. The  bill  proposes  a  two-tiered  legalization  program  grant- 
ing permanent  resident  status  or  temporary  resident  status  de- 
pending on  how  long  the  person  has  been  in  the  country. 

There  are  various  other  parts  of  significance  in  the  bill  which  I 
would  like  to  cover  by  asking  unanimous  consent  at  this  point  to 
insert  into  the  record  a  summary  of  H.R.  1510. 

Without  objection,  so  ordered. 

[The  summary  and  a  copy  of  H.R.  1510  follow:] 

Summary  of  the  Immigration  Reform  and  Control  Act  of  1983  H.R.  1510 

I.  ILLEGAL  immigration 

A.  Employer  Sanctions 

Makes  it  unlawful  for  any  employer  knowingly  to  hire  for  employment  or  to  re- 
cruit for  a  fee,  after  the  date  of  enactment,  any  alien  not  authorized  to  work  in  the 
United  States. 

Requires  employers  of  four  employees  or  more  to  have  all  prospective  employees 
show  them,  as  a  condition  of  hiring,  either:  (1)  a  U.S.  passport,  or  (2)  a  U.S.  birth 
certificate  or  social  security  card  and  a  driver's  license,  or  a  state  issued  I.D.  card, 
or  an  alien  identification  document. 

Requires  such  employer,  to  attest  in  writing,  under  penalty  of  perjury,  that  he  has 
seen  the  necessary  documentation;  requires  the  employee,  to  attest  in  writing  under 
penalty  of  perjury,  that  he  or  she  is  authorized  to  work  in  the  United  States. 

Any  employer  of  four  or  more  employees  who  does  not  meet  the  requirements  for 
checking  documents,  signing  the  appropriate  form,  and  retaining  the  appropriate 
form  is  liable  to  a  civil  fine  of  $500  per  employee  hired. 

States  that  within  three  years  of  enactment  the  President  shall  make  such 
changes  "as  may  be  necessary"  to  make  the  system  more  secure. 

States  that  the  bill  does  not  authorize  the  creation  of  national  identification  cards. 

Establishes  a  graduated  penalty  structure  for  hiring  unauthorized  aliens — first  of- 
fense: warning;  second  offense:  $1,000  civil  fine  per  unauthorized  alien  hired;  third 
offense:  $2,000  civil  fine  per  unauthorized  alien  hired;  fourth  offense:  $3,000  crimi- 
nal fine  per  unauthorized  alien  hired  or  one  year  in  jail,  or  both.  Also,  Attorney 
General  may  seek  an  injunction  to  stop  pattern  or  practice  violators. 

Requires  an  extensive  outreach  program  to  inform  employers,  employees,  and  the 
general  public  of  this  new  law.  Allows  violations  occurring  during  the  first  six  (6) 
months  after  enactment  to  go  unpublished. 


Gives  violators  a  right  to  a  hearing  before  a  Department  of  Justice  Administrative 
Law  Judge.  (See  page  2.) 

Requires  Civil  Rights  Commission  to  issue  reports  on  possible  discriminatory 
effect  of  this  law. 

Creates  an  affirmative  defense  for  employers  who  have  complied  with  the  attesta- 
tion requirements  in  good  faith. 

Creates  a  Department  of  Labor /Department  of  Justice  task  force  to  review  com- 
plaints of  discrimination. 

Makes  it  a  felony  to  use  fraudulent  documents  in  order  to  obtain  employment. 

B.  Increased  Border  and  Other  Enforcement;  User  Fees 

Creates  criminal  penalty  for  bringing  an  alien  to  the  United  States,  knowing  or  in 
reckless  disregard  of  the  fact,  that  the  alien  had  not  received  prior  official  authori- 
zation to  enter. 

States  the  sense  of  Congress  that  resources  for  border  patrol  and  other  immigra- 
tion enforcement  activities  of  the  Immigration  and  Naturalization  Service  and  other 
agencies  should  be  increased. 

Allows  Attorney  General  to  impose  fees  for  the  use  by  aliens  of  border  and  other 
immigration  facilities  and  services  in  an  amount  commensurate  with  cost. 

C.  Adjudication  Procedures  and  Asylum 

Creates  United  States  Immigration  Board,  an  independent  agency  within  the  De- 
partment of  Justice.  Six  member  Board  is  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  with  members  serving  six  year  terms.  It  may  meet 
en  banc  or  in  panels  of  three  or  more.  It  hears  all  appeals  from  decisions  made  by 
the  Administrative  Law  Judges. 

Chairman  of  Board  appoints  up  to  seventy  Administrative  Law  Judges  to  hear  all 
exclusion  and  deportation  cases  (including  those  involving  asylum),  challenges  to 
fines,  and  all  other  matters  heard  by  the  present  Board  of  Immigration  Appeals. 
Some  of  the  Administrative  Law  Judges  are  specially  trained  to  hear  asylum  cases. 

Decisions  by  Administrative  Law  Judges  would  be  reversible  by  the  Board  if  not 
supported  by  substantial  evidence. 

Judicial  review  in  exclusion  cases  available  in  U.S.  Circuit  Courts. 

Judicial  review  of  asylum  matters  available  in  Circuit  Court  once  a  final  order  of 
deportation  or  exclusion  has  been  entered. 

Judicial  review  of  non-asylum  deportation  cases  available  in  Circuit  Court  of  Ap- 
peals. 

At  asylum  hearings,  alien  is  entitled  to  an  open  hearing,  representation  by  coun- 
sel, the  right  to  call  witnesses,  present  evidence,  and  confront  witnesses. 

Aliens  who  attempt  to  enter  the  U.S.  without  proper  documents  can  be  excluded 
unless  they  assert  some  reasonable  basis  for  entering  the  United  States  or  claim 
asylum,  in  which  case  they  are  entitled  to  go  before  an  Administrative  Law  Judge 
and  receive  a  full  scale  hearing. 

Requires  speedy  asylum  hearings:  If  alien  is  not  given  asylum  hearing  within  45 
days  of  the  filing  of  the  application,  the  alien,  if  detained,  will  be  released  on  parole. 

Imposes  various  time  limits  in  the  processing  of  asylum  claims. 

D.  Adjustment  of  Status 

Adjustment  of  status  procedure  would  not  be  available  to  aliens  who  have  violat- 
ed the  terms  of  their  nonimmigrant  visa. 

II.  LEGAL  IMMIGRATION 

A.  Labor  Certification 

Labor  certification  can  be  granted  on  the  basis  of  nationwide  job  market  data  or 
on  a  case  by  case  basis.  Certification  must  include  a  finding  that  sufficient  U.S. 
workers  could  not  be  trained  within  a  reasonable  time. 

Allows  certain  aliens  having  labor  certifications  to  remain  in  the  United  States  if 
a  visa  will  likely  be  available  within  two  years. 

B.  G-4's 

Relief  provisions  are  provided  for  certain  children  and  widowed  spouses  of  em- 
ployees of  international  organizations. 

C.  Nonimmigrants 

Special  procedures  established  for  H-2  seasonal  workers  in  agriculture:  the  em- 
ployer must  apply  to  the  Secretary  of  Labor  no  more  than  50  days  in  advance  of 
need,  asking  for  foreign  workers;  employer  then  must  attempt  to  recruit  domestic 


workers;  the  Secretary  of  Labor  must  provide  a  decision  on  the  certification  no  later 
than  20  days  in  advance  of  need;  if  the  Secretary  of  Labor  determines  that  a  certain 
number  of  qualified  U.S.  workers  will  be  available  at  the  time  needed,  but  at  the 
determined  time  those  workers  are  not  qualified  and  available,  an  expedited  proce- 
dure to  determine  need  would  be  available. 

D.  Visa  Waiver 

After  the  Immigration  and  Naturalization  Service  has  implemented  a  system  to 
track  the  entry  and  exit  of  nonimmigrants,  the  State  Department  may  establish  a 
three  year  pilot  nonimmigrant  visa  waiver  program  for  five  countries  which  provide 
or  will  provide  a  similar  benefit  to  the  United  States.  The  visa  refusal  and  visa 
abuse  rates  for  the  nationals  of  such  countries  must  be  minimal,  and  the  visitors 
must  have  nonrefundable,  roundtrip  tickets. 

E.  Foreign  Students 

Foreign  students  who  enter  the  U.S.  after  date  of  enactment  will  not  be  allowed 
to  adjust  status  or  return  to  the  U.S.  until  they  have  resided  in  their  home  coun- 
tries for  two  years,  unless  such  a  student  is  an  immediate  relative  of  a  U.S.  citizen. 
Foreign  students  who  entered  before  date  of  enactment  will  not  be  permitted  to 
adjust  status,  and  must  leave  the  United  States  to  seek  a  visa  if  they  wish  to  return. 
Exceptions  are  allowed,  until  1989,  for  students  with  degrees  in  natural  science,  en- 
gineering, computer  science,  or  mathematics  with  certified  job  offers  in  universities 
or  industry.  Exceptions  also  for  adjustment  to  three  year  nonimmigrant  training 
status  in  industry. 

III.  LEGAUZATION 

Permanent  resident  status  (not  citizenship)  for  aliens  who  have  continuously  re- 
sided in  the  U.S.  since  January  1,  1977  and  who  are  not  excluded.  (See  below.) 

Temporary  legal  status  for  (a)  aliens  who  have  continuously  resided  in  the  U.S. 
since  January  1,  1980,  and  (b)  "Cuban/Haitian  entrants"  who  were  previously  given 
special  legal  status,  and  who  are  not  excludable.  (See  below.) 

Persons  receiving  temporary  status  will  be  able  to  adjust  to  permanent  resident 
status  three  years  from  date  of  enactment.  If  they  have  not  done  so  three  and  one- 
half  years  after  date  of  enactment,  their  temporary  resident  status  expires. 

Federally  funded  public  assistance  (other  than  medical  care,  aid  to  aged,  blind,  or 
disabled,  and  for  serious  injury  or  in  the  interest  of  public  health)  will  not  be  availa- 
ble to  permanent  residents  for  three  years  and  temporary  residents  for  six  years 
(other  than  "Cuban/Haitian  entrants"). 

Persons  will  not  be  eligible  for  legalization  who: 

Have  been  convicted  of  a  felony  or  three  misdemeanors  committed  in  the  United 
States; 

Have  assisted  in  political  persecution; 

Have  been  convicted  of  a  crime  involving  moral  turpitude,  or  two  or  more  offenses 
for  which  sentences  aggregating  five  or  more  years  were  imposed; 

The  government  has  reason  to  believe  seek  to  enter  for  activities  inimical  to  the 
welfare,  safety  or  security  of  the  United  States; 

Are,  or  have  been,  anarchists.  Communists,  or  who  advocate  the  overthrow  of  the 
government; 

Are  Nazis; 

Would  engage  in  subversive  activities; 

Have  been  convicted  of  a  drug  violation,  other  than  simple  possession  of  30  grams 
or  less  of  marijuana; 

Are  nonimmigrant  exchange  aliens  subject  to  a  two  year  foreign  residency  re- 
quirement. 

Authorizes  "such  sums"  for  each  year  through  fiscal  year  1989  for  the  purpose  of 
reimbursing  state  and  local  governments  for  increased  educational  and  public  assist- 
ance costs  resulting  from  the  legalization  program. 

Provides  that  aliens  in  the  United  States  continuously  since  January  1,  1973  may 
adjust  to  permanent  resident  status  if  of  good  moral  character  and  not  ineligible  for 
citizenship. 

rv.  MISCELtANEOUS 

A.  Putative  Fathers 

Recognizes,  for  preference  jietitioning  purposes,  the  relationship  between  a  bio- 
logical father  and  his  illegitimate  child. 


B.  Retirees 

Allows  self-sufficient  aliens  who  entered  United  States  prior  to  1978  in  expecta- 
tion of  obtaining  an  immigrant  visa  as  retirees  to  adjust  to  permanent  resident 
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To  revise  and  reform  the  Immigration  and  Nationality  Act,  and  for  other 

purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Febeuaey  17,  1983 
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on  the  Judiciary 


A  BILL 

To  revise  and  reform  the  Immigration  and  Nationality  Act,  and 

for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHOET  title;  references  in  act 

4  Section  1.  (a)  This  Act  may  be  cited  as  the  "Immigra- 

5  tion  Reform  and  Control  Act  of  1983". 

6  (b)  Except  as  otherwise  specifically  provided,  whenever 

7  in  this  Act  an  amendment  or  repeal  is  expressed  in  terms  of 

8  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 


2 

1  the  reference  shall  be  considered  to  be  made  to  a  section  or 

2  other  provision  of  the  Immigration  and  Nationality  Act. 
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1  TITLE  I— CONTROL  OF  ILLEGAL  IMMIGRATION 

2  Paet  a — Employment 

3  conteol  of  unlawful  employment  of  aliens 

4  Sec.  101.  (a)(1)  Chapter  8  of  title  11  is  amended  by 

5  inserting  after  section  274  (8  U.S.C.  1324)  the  following  new 

6  section: 

7  "unlawful  EMPLOYMENT  OF  ALIENS 

8  "Sec.  274A.  (a)(1)  It  is  unlawful  for  a  person  or  other 

9  entity  after  the  date  of  the  enactment  of  this  section  to  hire, 

10  or  to  recruit  or  refer  for  a  fee,  for  employment  in  the  United 

1 1  States — 

12  "(A)  an  alien  knowing  the  alien  is  an  unauthor- 

13  ized  alien  (as  defined  in  paragraph  (4))  with  respect  to 

14  such  employment,  or 

15  "(B)  an  individual  without  complying  with  the  re- 

16  quirements  of  subsection  (b). 

17  Subparagraph  (B)  shall  not  apply  to  a  person  or  entity  which 

18  employs  three  or  fewer  employees. 

19  "(2)  It  is  unlawful  for  a  person  or  other  entity,  after 

20  hiring  an  alien  for  employment  subsequent  to  the  date  of  the 

21  enactment  of  this  section  and  in  accordance  with  paragraph 

22  (1),  to  continue  to  employ  the  aUen  in  the  United  States 

23  knowing  the  alien  is  (or  has  become)  an  unauthorized  alien 

24  with  respect  to  such  employment. 
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1  "(3)  A  person  or  entity  that  establishes  that  it  has  com- 

2  plied  in  good  faith  with  the  requirements  of  subsection  (b) 

3  with  respect  to  the  hiring,  recruiting,  or  referral  for  employ- 

4  ment  of  an  alien  in  the  United  States  has  estabHshed  an  af- 

5  firmative  defense  that  the  person  or  entity  has  not  violated 

6  paragraph  (1)(A)  with  respect  to  such  hiring,  recruiting,  or 

7  referral. 

8  "(4)  As  used  in  this  section,  the  term  'imauthorized 

9  alien'  means,  with  respect  to  the  employment  of  an  alien  at  a 

10  particular  time,  that  the  alien  is  not  at  that  time  either  (A)  an 

11  alien  lawfully  admitted  for  permanent  residence,  or  (B)  au- 

12  thorized  to  be  so  employed  by  this  Act  or  by  the  Attorney 

13  General. 

14  "(b)  Except  as  provided  in  subsection  (c),  the  require- 

15  ments  referred  to  in  paragraphs  (1)(B)  and  (3)  of  subsection 

16  (a)  are,  in  the  case  of  a  person  or  other  entity  hiring,  recruit- 

17  ing,  or  referring  an  individual  for  emplojTiient  in  the  United 

18  States,  that — 

19  "(1)  the  person  or  entity  must  attest,  under  penal- 

20  ty  of  perjury  and  on  a  form  designated  or  estabUshed 

21  by  the   Attorney  General  by  regulation,   that  it  has 

22  verified  that  the  individual  is  eligible  to  be  employed 

23  (or  recruited  or  referred  for  employment)  in  the  United 

24  States  by  examining  the  individual's — 

25  "(A)  United  States  passport,  or 
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1  "(B)(i)  social  security  account  number  card 

2  or  certificate  of  birth  in  the  United  States  or  es- 

3  tablishing  United  States  nationality  at  birth,  and 

4  "(ii)(I)    alien    documentation,    identification, 

5  and    telecommunication    card,    or    similar    fraud- 

6  resistant  card  issued  by  the  Attorney  General  to 

7  aUens  and  designated  for  use  for  this  purpose, 

8  "(n)    driver's    Ucense    or    similar    document 

9  issued  for  the  purpose  of  identification  by  a  State, 

10  if  it  contains  a  photograph  of  the  individual  or 

11  such  other  personal  identifying  information  relat- 

12  ing  to   the   individual   as   the   Attorney   General 

13  finds,  by  regulation,  sufficient  for  purposes  of  this 

14  section,  or 

15  "(111)  in  the  case  of  individuals  under   16 

16  years  of  age  or  in  a  State  which  does  not  provide 

17  for  issuance  of  an  identification  document  (other 

18  than  a  driver's  Hcense)  referred  to  in  subclause 

19  (II),   documentation  of  personal  identity  of  such 

20  other  type  as  the  Attorney  General  finds,  by  reg- 

21  ulation,  provides  a  reUable  means  of  identification; 

22  "(2)  the  individual  must  attest,  under  penalty  of 

23  perjury  and  on  the  form  designated  or  established  for 

24  purposes  of  paragraph  (1),  that  the  individual  is  a  citi- 

25  zen  or  national  of  the  United  States,  an  alien  lawfully 
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1  admitted  for  permanent  residence,  or  an  alien  who  is 

2  authorized  under  this  Act  or  by  the  Attorney  General 

3  to  be  hired,  recruited,  or  referred  for  such  employment; 

4  and 

5  "(3)  ajfter  completion  of  such  form  in  accordance 

6  with  paragraphs  (1)  and  (2),  the  person  or  entity  must 

7  retain  the  form  and  make  it  available  for  inspection  by 

8  officers  of  the  Service  or  of  the  Department  of  Labor 

9  during  a  period  beginning  on  the  date  of  the  hiring,  re- 
10  cruiting,  or  referral  of  the  individual  and  ending— 

J  J  "(A)  in  the  case  of  the  recruiting  or  referral 

12  (without  hiring)  of  an  individual,  three  years  after 

13  the  date  of  such  recruiting  or  referral,  and 

j4  "(B)  in  the  case  of  the  hiring  of  an  individu- 

15  al— 

Ig  "(i)  three  years  after  the  date  of  such 

17  hiring,  or 

jg  "(ii)  one  year  after  the  date  the  individ- 

19  ual's  employment  is  terminated, 

20  whichever  is  later. 

21  A  person  or  entity  has  compUed  with  paragraph  (1)  with  re- 

22  spect  to  examination  of  a  document  if  the  document  reason- 

23  ably  appears  on  its  face  to  be  genuine.  Notwithstanding  any 

24  other  provision  of  law,  the  person  or  entity  may  copy  a  docu- 

25  ment  presented  by  an  mdividual  pursuant  to  this  subsection 
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1  and  may  retain  the  copy,  but  only  (except  as  otherwise  per- 

2  mitted  under  law)  for  the  purpose  of  complying  with  the  re- 

3  quirements  of  this  subsection. 

4  "(c)(1)(A)  Within  three  years  after  the  date  of  the  enact- 

5  ment  of  this  section,   the  President  shall  implement  such 

6  changes  in  or  additions  to  the  requirements  of  subsection  (b) 

7  as  conform  to  the  requirements  of  paragraph  (2)  of  this  sub- 

8  section  and  as  may  be  necessary  to  establish  a  secure  system 

9  to  determine  employment  eligibility  in  the  United  States.  In 

10  considering  possible  changes  or  additions,  the  President  shall 

1 1  consider  use  of  a  telephone  verification  system. 

12  "(B)  Nothing  in  this  subsection  shall  be  construed  to 

13  authorize,  directly  or  indirectly,  the  issuance  or  use  of  nation- 

14  al  identification  cards. 

15  "(2)  Such  changes  or  additions  shall  be  designed  in  a 

16  manner  so  that — 

17  "(A)  personal  information  utilized  by  the  system  is 

18  available  only  to  employers,  recruiters,  and  referrers 

19  for  employment  and  to  Government  agencies  and  only 

20  to  the  extent  necessary  for  the  purpose  of  verifying 

21  that  an  individual  is  not  an  unauthorized  alien, 

22  "(B)  if  the  changes  or  additions  provide  a  verifica- 

23  tion  method  to  determine  an  individual's  eligibility  to 

24  be  employed  in  the  United  States — 
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1  "(i)  the  verification  may  not  be  withheld  for 

2  any  reason  other  than  that  the  individual  is  an  un- 

3  authorized  alien,  and 

4  "(ii)  the  verification  method  may  not  be  used 

5  for  law  enforcement  purposes  (other  than  for  en- 

6  forcement  of  this  section  or  section  1546  of  title 

7  18,  United  States  Code),  and 

8  "(C)  if  the  system  requires  individuals  to  present 

9  a  card  or  other  document  designed  specifically  for  use 

10  for  this  purpose  at  the  time  of  hiring,  recruitment,  or 

11  referral,  then  such  document  may  not  be  required  (i)  to 

12  be  presented  for  any  purpose  other  than  under  this  sec- 

13  tion  (or  enforcement  of  section  1546  of  title  18,  United 

14  States  Code)  or  (ii)  to  be  carried  on  one's  person. 

15  "(d)(1)(A)  In  the  case  of  a  person  or  entity  which  has 

16  not  previously  been  cited  under  this  subparagraph,  if  the  At- 

17  tomey  General,  based  on  evidence  or  information  he  deems 

18  persuasive,  reasonably  concludes  that  the  person  or  entity 

19  has  violated  paragraph  (1)(A)  or  (2)  of  subsection  (a)  with 

20  respect  to  the  hiring,  or  recniitmg  or  referring  for  a  fee,  for 

21  employment  of  an  alien,  the  Attorney  General  may  serve  a 

22  citation  on  the  person  or  entity  containing  a  notification  that 

23  the  alien's  employment  is  not  authorized  and  a  warning  of 

24  the  penalties  and  injunctive  remedy  set  forth  in  this  subsec- 

25  tion. 
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1  "(B)  In  the  case  of  a  person  or  entity  which  has  previ- 

2  ously  been  cited  under  subparagraph  (A),  which  is  determined 

3  to  have  violated  paragraph  (1)(A)  or  (2)  of  subsection  (a),  and 

4  which — 

5  "(i)  has  not  previously  been  subject  to  a  civil  pen- 

6  alty  under  this  subparagraph,  the  person  or  entity  shall 

7  be  subject  to  a  civil  penalty  of  $1,000  for  each  unau- 

8  thorized  alien  with  respect  to  which  the  violation  oc- 

9  curred; 

10  "(ii)  has  previously  been  subject  to  a  civil  penalty 

11  under  this  subparagraph,  the  person  or  entity  shall  be 

12  subject  to  a  civil  penalty  of  $2,000  for  each  unauthor- 

13  ized  alien  with  respect  to  which  the  violation  occurred; 

14  and 

15  "(iii)  has  previously  been  subject  to  a  civil  penalty 

16  under  this  subparagraph  in  more  than  one  instance,  the 

17  person  or  entity  shall  be  fined  not  more  than  $3,000, 

18  imprisoned  not  more  than  one  year,  or  both,  for  each 

19  unauthorized  alien  with  respect  to  which  the  violation 

20  occurred. 

21  "(2)  Whenever  the  Attorney  General  has  reasonable 

22  cause  to  believe  that  a  person  or  entity  is  engaged  in  a  pat- 

23  tern  or  practice  of  employment,  recruitment,  or  referral  in 

24  violation  of  paragraph  (1)(A)  or  (2)  of  subsection  (a),  the  At- 

25  tomey  General  may  bring  a  civil  action  in  the  United  States 
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1  district  court  for  the  district  in  which  the  person  or  entity 

2  resides  or  in  which  the  violation  occurred  requesting  such 

3  relief,  including  a  permanent  or  temporary  injunction,  re- 

4  straining  order,  or  other  order  against  the  person  or  entity,  as 

5  the  Attorney  General  deems  necessary. 

6  "(3)(A)  In  the  case  of  a  person  or  entity  which  has  not 

7  previously  heen  cited  under  this  subparagraph,  if  the  Attor- 

8  ney  General,  based  on  evidence  or  mformation  he  deems  per- 

9  suasive,  reasonably  concludes  that  the  person  or  entity  has 

10  violated  subsection  (a)(1)(B)  with  respect  to  the  hirmg,  or  re- 

11  cruiting  or  referring  for  a  fee,  for  employment  of  an  individu- 

12  al,  the  Attorney  General  may  serve  a  citation  on  the  person 

13  or  entity  containing  a  notification  of  the  requu-ements  of  sub- 

14  section  (a)(1)(B)  and  a  warning  of  the  penalty  set  forth  in 

15  subparagraph  (B). 

16  "(B)  A  person  or  entity  which  has  previously  been  cited 

17  under  subparagraph  (A)  and  which  is  determined  to  have  vio- 

18  lated  subsection  (a)(1)(B)  shall  be  subject  to  a  civil  penalty  of 

19  $500  for  each  individual  with  respect  to  which  such  violation 

20  occurred. 

21  "(4)(A)(i)  Before  issuing  a  citation  on,  or  hnposmg  a 

22  civil  penalty  against,  a  person  or  entity  under  this  subsection 

23  for  a  violation  of  subsection  (a),  the  Attorney  General  shall 

24  provide  the  person  or  entity  with  notice  and,  upon  request 

25  made  within  a  reasonable  time  (of  not  less  than  30  days,  as 
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1  established  by  the  Attorney  General)  of  the  date  of  the 

2  notice,  a  hearing  respecting  the  violation. 

3  "(ii)  Any  hearing  so  requested  shall  be  conducted  before 

4  an  administrative  law  judge.  The  hearing  shall  be  conducted 

5  in  accordance  with  the  requirements  of  section  554  of  title  5, 

6  United  States  Code  and  rules  of  the  United  States  Immigra- 

7  tion  Board  estabUshed  under  section  107.  The  hearing  shall 

8  be  held  within  200  miles  of  the  place  where  the  person  or 

9  entity  resides  or  of  the  place  where  the  alleged  violation  oc- 

10  curred.  If  no  hearing  is  so  requested,  the  assessment  shall 

11  constitute  a  final  and  unappealable  order. 

12  "(iii)  A  person  or  entity  (including  the  Attorney  Gener- 

13  al)  adversely  affected  by  a  final  order  respecting  an  assess- 

14  ment  may,  within  60  days  after  the  date  the  final  order  is 

15  issued,  file  a  petition  in  the  Court  of  Appeals  for  the  appro- 

16  priate  circuit  for  review  of  the  order. 

17  "(B)(i)  If  the  person  or  entity  against  whom  a  civil  pen- 

18  alty  is  assessed  fails  to  pay  the  penalty  within  the  time  pre- 

19  scribed  in  such  order,  the  Attorney  General  shall  file  a  suit  to 

20  collect  the  amount  in  the  United  States  district  court  for  the 

21  district  in  which  the  person  or  entity  resides  or  in  which  the 

22  violation  (with  respect  to  which  the  penalty  was  assessed) 

23  occurred. 

24  "(ii)  In  any  suit  described  in  clause  (i)  based  on  an  as- 

25  sessment — 
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1  "(I)  made  after  a  hearing  before  an  administrative 

2  law  judge,  the  suit  shall  be  determined  solely  upon  the 

3  administrative  record  upon  which  the  civil  penalty  was 

4  assessed  and  the  administrative  law  judge's  findings  of 

5  fact,  if  supported  by  substantial  evidence  on  the  record 

6  considered  as  a  whole,  shall  be  conclusive,  or 

7  "(II)  for  which  a  timely  request  for  a  hearing  was 

8  not  made,  the  validity  and  appropriateness  of  the  final 

9  order  imposing  the  assessment  shall  not  be  subject  to 

10  review. 

11  "(5)(A)  In  determining  the  level  of  sanction  that  is  ap- 

12  pHcable  under  paragraph  (1)  for  violations  of  paragraph  (1)(A) 

13  or  (2)  of  subsection  (a)  and  that  is  applicable  under  paragraph 

14  (3)  for  violations  of  subsection  (a)(1)(B),  determinations  of 

15  more  than  one  violation  in  the  course  of  a  single  proceeding 

16  or  adjudication  shall  be  counted  as  a  single  determination. 

17  "(B)  In  applying  this  subsection  in  the  case  of  a  person 

18  or  entity  composed  of  distinct,  physically  separate  subdivi- 

19  sions  each  of  which  provides  separately  for  the  hiring,  re- 

20  cruiting,  or  referral  for  employment  without  reference  to  the 

21  practices  of,  or  under  the  control  of,  or  common  control  with, 

22  another  subdivision,  each  such  subdivision  shall  be  considered 

23  a  separate  person  or  entity. 

24  "(e)  In  providing  documentation  or  endorsement  of  au- 

25  thorization  of  aliens  (other  than  ahens  lawfully  admitted  for 
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1  permanent  residence)  to  be  employed  in  the  United  States, 

2  the  Attorney  General  shall  provide  that  any  limitations  with 

3  respect  to  the  period  or  t3^e  of  employment  or  employer  shall 

4  be  conspicuously  stated  on  the  documentation  or  endorse- 

5  ment. 

6  "(f)  The  provisions  of  this  section  preempt  any  State  or 

7  local  law  imposing  civil  or  criminal  sanctions  upon  those  who 

8  employ,  or  recruit  or  refer  for  a  fee  for  employment,  unau- 

9  thorized  aUens. 

10  "(g)(1)  The  President  shall  monitor,  and  shall  consult 

11  with  the  Congress  every  six  months  concerning,  the  imple- 

12  mentation  of  this  section  (including  the  effectiveness  of  the 

13  verification  and  record-keeping  system  described  in  subsec- 

14  tion  (b)  and  the  status  of  the  changes  and  additions  described 

15  in  subsection  (c))  and  the  impact  of  this  section  on  the  econo- 

16  my  of  the  United  States  and  on  employment  (including  dis- 

17  crimination  in  employment)  of  citizens   and  aliens  in  the 

18  United  States,  on  the  illegal  entry  of  aliens  into  the  United 

19  States,  and  on  the  failure  of  aliens  who  have  legally  entered 

20  the  United  States  to  remain  in  legal  status.  For  the  purpose 

21  of  conducting  such  monitoring  and  beginning  development  of 

22  the  changes  and  additions  described  in  subsection  (c),  there 

23  are  authorized  to  be  appropriated  $10,000,000  for  fiscal  year 

24  1984. 


19 


14 

1  "(2)(A)  The  Civil  Rights  Commission  shall  monitor  the 

2  implementation  and  enforcement  of  the  provisions  of  this  sec- 

3  tion  and  shall  investigate  allegations  that  the  enforcement  or 

4  implementation  of  this   section  has  been   conducted  in  a 

5  manner  that  results  in  unlawful  discrimination  by  race  or  na- 

6  tionality  against  citizens  of  the  United  States  or  aliens  who 

7  are  not  unauthorized  aliens  (as  defined  in  subsection  (a)(4)). 

8  "(B)  The  Civil  Rights  Commission,  not  later  than  18 

9  months  after  the  month  in  which  this  section  is  enacted,  shall 

10  prepare  and  transmit  to  the  Committees  on  the  Judiciary  of 

11  the  House  of  Representatives  and  of  the  Senate  a  report  de- 

12  scribing  the  implementation  and  enforcement  of  the  provi- 

13  sions  of  this  section  during  the  preceding  period,  for  the  pur- 

14  pose  of  determining  if  a  pattern  of  such  unlawful  discrimina- 

15  tion  has  resulted.  Two  more  such  reports  shall  be  prepared 

16  and  transmitted  36  and  54  months  after  the  month  in  which 

17  this  section  is  enacted. 

18  "(3)  The  Attorney  General,  jointly  with  the  Secretary  of 

19  Labor  and  the  Chauman  of  the  Equal  Employment  Opportu- 

20  nity  Commission,  shall  estabUsh  a  task  force  to  monitor  the 

21  implementation  of  this  section  and  to  review  and  investigate 

22  complaints  registered  of  employment  discrimination  which 

23  may  be  attributable  to  the  operation  of  this  section.". 

24  (2)(A)  No  citation,  civil  or  criminal  penalty,  or  injunc- 

25  tion  may  be  issued  under  section  274A  of  the  Immigration 
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1  and  Nationality  Act  for  the  hiring,  or  recruiting  or  referring 

2  for  a  fee,  for  employment  of  individuals  occurring  before  the 

3  first  day  of  the  seventh  month  beginning  after  the  date  of  the 

4  enactment  of  this  Act. 

5  (B)  During  the  one-year  period  beginning  on  the  date  of 

6  the  enactment  of  this  Act,  the  Attorney  General,  in  coopera- 

7  tion  with  the  Secretaries  of  Agriculture,  Commerce,  Health 

8  and  Human  Services,  Labor,  and  the  Treasury  and  the  Ad- 

9  ministrator  of  the  Small  Business  Administration,  shall  dis- 

10  seminate  forms  and  information  to  employers,  employment 

11  agencies,  and  organizations  representing  employees  and  pro- 

12  vide  for  public  education  respecting  the  requirements  of  sec- 

13  tion  2 74 A  of  the  Immigration  and  Nationality  Act.  For  the 

14  purpose  of  carrying  out  this  subparagraph,  there  are  author- 

15  ized  to  be  appropriated  $10,000,000  for  fiscal  year  1984. 

16  (C)  The  Attorney  General  shall,  not  later  than  the  first 

17  day  of  the  seventh  month  beginning  after  the  date  of  the 

18  enactment  of  this  Act,  first  issue,  on  an  interim  or  other 

19  basis,  such  regulations  as  may  be  necessary  in  order  to  imple- 

20  ment  section  274A  of  the  Immigration  and  Nationality  Act. 

21  (3)  The  table  of  contents  is  amended  by  inserting  after 

22  the  item  relating  to  section  274  the  following  new  item: 

"Sec.  274A.  Unlawful  employment  of  aliens.". 

23  (b)(1)  The  Migrant  and  Seasonal  Agricultural  Worker 

24  Protection  Act  (PubUc  Law  97-470)  is  amended — 
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1  (A)  by   striking  out   "101(a)(15)(H)(ii)"   in  para- 

2  graphs  (8)(B)  and  (10)(B)  of  section  3  (29  U.S.C.  1802) 

3  and  inserting  in  lieu  thereof  "101(a)(15)(H)(ii)(a)"; 

4  (B)  in  section  103(a)  (29  U.S.C.  1813(a))— 

5  (i)  by  striking  out  "or"  at  the  end  of  para- 

6  graph  (4), 

7  (ii)  by  striking  out  the  period  at  the  end  of 

8  paragraph  (5)  and  inserting  in  heu  thereof  ";  or", 

9  and 

10  (iii)  by  adding  at  the  end  the  following  new 

11  paragraph: 

12  "(6)  has  been  found  to  have  violated  paragraph 

13  (1)  or  (2)  of  section  274A  of  the  Immigration  and  Na- 

14  tionaUty  Act."; 

15  (C)  by  striking  out  section  106  (29  U.S.C.  1816) 

16  and  the  corresponding  item  in  the  table  of  contents; 

17  and 

18  (D)    by    striking    out    "section    106"    in    section 

19  501(b)  (29  U.S.C.   1856(b))  and  by  inserting  in  lieu 

20  thereof  "paragraph  (1)  or  (2)  of  section  274A  of  the 

21  Lnmigration  and  Nationality  Act". 

22  (2)  The  amendments  made  by  paragraph  (1)  shall  apply 

23  to  the  employment,  recruitment,  referral,  or  utilization  of  the 

24  services  of  an  individual  occurring  on  or  after  the  first  day  of 
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1  the  seventh  month  beginning  after  the  date  of  the  enactment 

2  of  this  Act. 

3  FRAUD  AND  MISUSE  OF  CERTAIN  DOCUMENTS 

4  Sec.  102.  (a)  Section  1546  of  title  18,  United  States 

5  Code,  is  amended — 

6  (1)  hy  amending  the  heading  to  read  as  follows: 

7  "§  1546.  Fraud  and  misuse  of  visas,  permits,  and  other 

8  documents"; 

9  (2)  by  striking  out  "or  other  document  required 

10  for  entry  into  the  United  States"  in  the  first  paragraph 

11  and  inserting  in   lieu   thereof  "border  crossing  card, 

12  alien  registration  receipt  card,  or  other  document  pre- 

13  scribed  by  statute  or  regulation  for  entry  into  or  as  evi- 

14  dence  of  authorized  stay  or  employment  in  the  United 

15  States", 

16  (3)  by  striking  out   "or  document"   in   the  first 

17  paragraph  and  inserting  in  lieu  thereof  "border  cross- 

18  ing  card,  alien  registration  receipt  card,  or  other  docu- 

19  ment  prescribed  by  statute  or  regulation  for  entry  into 

20  or  as  evidence  of  authorized  stay  or  employment  in  the 

21  United  States", 

22  (4)  by  striking  out  "$2,000"  and  inserting  in  lieu 

23  thereof  "$5,000", 

24  (5)  by  inserting  "(a)"  before  "Whoever"  the  first 

25  place  it  appears,  and 
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1  (6)  by  adding  at  the  end  the  following  new  sub- 

2  sections: 

3  "(b)  Whoever  knowingly  uses  an  identification  document 

4  (other  than  one  issued  lawfully  for  the  use  of  the  possessor) 

5  or  a  false  identification  document  for  the  purpose  of  satisfying 

6  a  requirement  of  subsection  (b)  or  (c)  of  section  274A  of  the 

7  Immigration  and  Nationality  Act,  shall  be  fined  not  more 

8  than  $5,000  or  imprisoned  not  more  than  two  years,  or  both. 

9  "(c)  This  section  does  not  prohibit  any  lawfully  author- 

10  ized  investigative,  protective,  or  intelligence  activity  of  a  law 

11  enforcement  agency  of  the  United  States,  a  State,  or  a  subdi- 

12  vision  of  a  State,  or  of  an  intelligence  agency  of  the  United 

13  States,  or  any  activity  authorized  under  title  V  of  the  Orga- 

14  nized  Crime  Control  Act  of  1970  (18  U.S.C.  note  prec. 

15  3481).". 

16  (b)  The  item  relating  to  section  1546  in  the  table  of 

17  sections  of  chapter  75  of  such  title  is  amended  to  read  as 

18  follows: 

"1546.  Fraud  and  misuse  of  visas,  permits,  and  other  documents.". 

19  Paet  B — Enfoecement  and  Fees 

20  immigeation  enfoecement  activities 

21  Sec.  111.  (a)  It  is  the  sense  of  Congress  that  an  essen- 

22  tial   element   of  the   program   of  immigration   control   and 

23  reform  estabUshed  by  this  Act  is  an  increase  in  border  patrol 

24  and  other  enforcement  activities  of  the  Immigration  and  Nat- 

25  uralization  Service  and  of  other  appropriate  Federal  agencies 
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1  in  order  to  prevent  and  deter  the  illegal  entry  of  aliens  into 

2  the  United  States. 

3  (b)  In  order  to  do  this  in  the  most  effective  and  efficient 

4  manner,  it  is  the  intent  of  Congress  to  provide,  through  the 

5  annual  authorization  of  appropriations  process  for  the  De- 

6  partment  of  Justice  and  for  other  appropriate  Federal  agen- 

7  cies,  for  a  controlled  and  closely  monitored  increase  m  the 

8  level  of  the  border  patrol  and  of  other  appropriate  enforce- 

9  ment  activities  of  the  Immigration  and  Naturalization  Servdce 

10  and  of  such  other  Federal  agencies  to  achieve  an  effective 

1 1  level  of  control  of  illegal  immigration. 

12  UNLAWFUL  TRANSPORTATION  OF  ALIENS  TO  THE  UNITED 

13  STATES 

14  Sec.  112.  Section  274  (8  U.S.C.  1324)  is  amended— 

15  (1)  by  striking  out  ":  Provided,  however"  and  all 

16  that  follows  up  to  the  period  at  the  end  of  subsection 

17  (a), 

18  (2)  by  redesignating  subsection  (c)  as  subsection 

19  (d),  and 

20  (3)  by  mserting  after  subsection  (b)  the  following 

21  new  subsection: 

22  "(c)  Any  person  who,  knowing  or  in  reckless  disregard 

23  of  the  fact  that  an  aUen  has  not  received  prior  official  authori- 

24  zation  to  come  to,  enter,  or  reside  in  the  United  States, 

25  brings  to  or  attempts  to  bring  to  the  United  States  such  alien 
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1  by  himself  or  through  another  in  any  manner  whatsoever, 

2  regardless  of  whether  or  not  fraudulent,  evasive,  or  surrepti- 

3  tious  means  are  used  and  regardless  of  any  official  action 

4  which  may  later  be  taken  with  respect  to  such  alien,  shall,  for 

5  each  transaction  constituting  a  violation  of  this  subsection 

6  (regardless  of  the  number  of  aliens  involved) — 

7  "(1)  be  fined  not  more  than  $5,000  or  imprisoned 

8  not  more  than  one  year,  or  both,  or 

9  "(2)  m  the  case  of — 

10  "(A)  a  second  or  subsequent  offense  under 

11  this  subsection, 

12  "(B)  an  offense  done  for  the  purpose  of  com- 

13  mercial  advantage  or  private  gain,  or 

1^  "(C)  an  offense  in  which  the  alien  is  not 

1^  upon  arrival  immediately  brought  and  presented 

1^  to  an  appropriate  inmiigration  officer  at  a  desig- 

17  nated  port  of  entry, 

18  be  fined  not  more   than   $10,000  or  imprisoned  not 

19  more  than  five  years,  or  both.". 

20  FEES 

21  Sec.  113.  (a)  Section  281  (8  U.S.C.  1351)  is  amend- 

22  ed— 

23  (1)  by  amending  the  heading  to  read  as  follows: 

24  "nonimmigrant  visa  fees  and  alien  usee  fees"; 

25  (2)  by  inserting  "(a)"  after  "Sec.  281.";  and 
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1  (3)  by  adding  at  the  end  the  following  new  sub- 

2  section: 

3  "(b)  The  Attorney  General,  in  consultation  with  the 

4  Secretary  of  State,  may  impose  fees  on  aUens  with  respect  to 

5  their  use  of  border  facilities  or  services  of  the  Service  in  such 

6  amounts  as  may  reasonably  reflect  the  portion  of  costs  of 

7  maintenance  and  operation  of  such  facilities  and  provision  of 

8  such  services  attributable  to  aliens'  use  of  such  facilities  and 

9  services.". 

10  (b)  The  item  in  the  table  of  contents  relating  to  section 

11  281  is  amended  to  read  as  follows: 

"Sec.  281.  Nonimmigrant  visa  fees  and  alien  user  fees.". 

12  Paet  C — Adjudication  Peoceduees  and  Asylum 

13  inspection  and  exclusion 

14  Sec.  121.  Subsection  (b)  of  section  235  (8  U.S.C.  1225) 

15  is  amended  to  read  as  follows: 

16  "(b)(1)(A)   An   inmiigration   officer   shall   inspect   each 

17  alien  who  is  seeking  entry  to  the  United  States. 

18  "(B)(i)  If  the  examining  immigration  officer  determines 

19  that  the  alien  seeking  entry — 

20  "(I)  does  not  present  the  documentation  required 

21  (if  any)  to  obtain  entry  to  the  United  States, 

22  "(n)  does  not  have  any  reasonable  basis  for  legal 

23  entry  into  the  United  States,  and 

24  "(m)  does  not  indicate  an  intention  to  apply  for 

25  asylum  under  section  208, 
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1  subject  to  clause  (ii),  the  alien  shall  be  excluded  from  entry 

2  into  the  United  States  without  a  hearing. 

3  "(ii)  Before  excluding  an  alien  without  a  hearing  under 

4  clause  (i),  the  examining  immigration  officer  shall  inform  the 

5  ahen  of  his  right  to  have  an  administrative  law  judge  redeter- 

6  mine  the  conditions  described  in  clause  (i).  If  the  alien  re- 

7  quests    such   a   redetermination   by   an   administrative   law 

8  judge,  the  alien  shall  not  be  so  excluded  without  a  hearing 

9  until  and  unless  the  administrative  law  judge  (after  a  nonad- 

10  versarial,  summary  proceeding  in  which  the  alien  may  appear 

11  personally)  redetermines  that  the  ahen  meets  the  conditions 

12  of  subclauses  (I)  through  (III)  of  clause  (i). 

13  "(C)  If  the  examining  immigration  officer  determines 

14  that  an  ahen  seeking  entry,  other  than  an  alien  crewman  and 

15  except  as  otherwise  provided  in  subparagraph  (B),  subsection 

16  (c),  or  section  273(d),  is  otherwise  not  clearly  and  beyond  a 

17  doubt  entitled  to  land,  the  alien  shall  be  detained  for  a  hear- 

18  ing  before  an  administrative  law  judge  on  exclusion  of  the 

19  ahen. 

20  "(2)  The  decision  of  the  examining  immigration  officer, 

21  if  favorable  to  the  admission  of  any  alien,  shall  be  subject  to 

22  challenge  by  any  other  immigration  officer  and  such  chal- 

23  lenge  shall  operate  to  take  the  alien,  whose  privilege  to  land 

24  is  so  challenged,  before  an  administrative  law  judge  for  a 

25  hearing  on  exclusion  of  the  alien. 
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1  "(3)  The  Attorney  General  shall  establish,  after  eonsul- 

2  tation  with  the  Judiciary  Committees  of  the  Congress,  proce- 

3  dures  which  assure  that  aliens  are  not  excluded  under  para- 

4  graph  (1)(B)  without  an  inquiry  into  their  reasons  for  seeking 

5  entry  into  the  United  States. 

6  "(4)  In  the  case  of  an  alien  who  would  be  excluded  from 

7  entry  under  paragraph  (1)(B)  but  indicating  an  intention  to 

8  apply  for  asylum,  the  exclusion  hearing  with  respect  to  such 

9  entry  shall  be  limited  to  the  issues  raised  in  connection  with 

10  the  alien's  application  for  asylum.". 

11  UNITED    STATES    IMMIGEATION    BOAED    AND    ESTABLISH- 

12  MENT  OF  ADMINISTRATIVE  LAW  JUDGE  SYSTEM 

13  Sec.  122.  (a)  Title  I  is  amended  by  adding  at  the  end 

14  the  following  new  section: 

15  "united  states  IMMIGEATION  BOAED;  USE  OF 

16  ADMINISTEATIVE  LAW  JUDGES 

17  "Sec.  107.  (a)(1)  There  is  established,  as  an  independ- 

18  ent  agency  in  the  Department  of  Justice,  a  United  States 

19  Immigration  Board  (hereinafter  in  this  section  referred  to  as 

20  the  'Board')  composed  of  a  Chairman  and  five  other  members 

21  appointed  by  the  President  by  and  with  the  advice  and  con- 

22  sent  of  the  Senate. 

23  "(2)  The  term  of  office  of  the  Chairman  and  all  other 

24  members  of  the  Board  shall  be  six  years  except  that — 
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1  "(A)  of  the  members  first  appointed  under  this 

2  subsection,  two  shall  be  appointed  for  a  term  of  two 

3  years,  two  shall  be  appointed  for  a  term  of  four  years, 

4  and  two  shall  be  appointed  for  a  term  of  six  years, 

5  "(B)  a  member  appomted  to  fill  a  vacancy  occur- 

6  ring  before  the  expiration  of  the  term  for  which  his 
i  predecessor  was  appointed  shall  be  appointed  only  for 

8  the  remainder  of  such  term,  and 

9  "(C)  a  member  may  serve  after  the  expiration  of 

10  his  term  until  reappointed  or  his  successor  has  taken 

11  office. 

12  "(3)  A  member  of  the  Board  may  be  removed  by  the 

13  President  only  for  neglect  of  duty  or  malfeasance  in  office. 

14  "(4)  Members  of  the  Board  (other  than  the  Chairman) 

15  are  entitled,  subject  to  amounts  provided  in  advance  in  ap- 

16  propriation  Acts,  to  receive  compensation  at  the  rate  now  or 

17  hereafter  provided  for  grade  GS-17  of  the  General  Schedule, 

18  under  section  5332  of  title  5,  United  States  Code.  The  Chair- 

19  man  is  entitled,  subject  to  amounts  provided  in  advance  in 

20  appropriation  Acts,  to  receive  compensation  at  the  rate  now 

21  or  hereafter  provided  for  grade   GS-18   of  such   General 

22  Schedule. 

23  "(5)  The  Chairman  shall  be  responsible  on  behalf  of  the 

24  Board  for  the  administrative  operations  of  the  Board.  The 
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1  Board  shall  establish  rules  of  practice  and  procedure  for  itself 

2  and  for  the  administrative  law  judges. 

3  "(b)(1)  The  Board  shall  hear  and  determine  appeals 

4  from — 

5  "(A)  final  decisions  of  administrative  law  judges 

6  under  this  Act,  other  than  a  redetermination  excluding 

7  an  aUen  under  section  235(b)(1)(B)  or  a  determination 

8  granting    voluntary    departure    under    section    244(e) 

9  within  a  period  of  at  least  30  days  if  the  sole  ground  of 

10  appeal  is  that  a  greater  period  of  departure  time  should 

11  have  been  fixed; 

12  "(B)  decisions  on  apphcations  for  the  exercise  of 

13  the  discretionary  authority  contained  in  section  212(c) 

14  or  section  212(d)(3)(B); 

15  "(C)  decisions  involving  the  imposition  of  adminis- 

16  trative  fines  and  penalties  under  title  11  of  this  Act,  in- 

17  eluding  mitigation  thereof; 

18  "(D)(i)  decisions  on  petitions  filed  in  accordance 

19  with  section  204,  other  than  petitions  to  accord  prefer- 

20  ence  status  under  paragraph  (3)  or  (6)  of  section  203(a) 

21  or  petitions  on  behalf  of  a  child  described  in  section 

22  101(b)(1)(F),  and 

23  "(ii)  decisions  on  requests  for  revalidation  and  de- 

24  cisions  revoking  approval  of  such  petitions  under  sec- 

25  tion  205;  and 
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1  "(E)  determinations  relating  to  bond,  parole,  or 

2  detention  of  an  alien  under  sections  242(a)  and  242(c). 

3  "(2)  Three  members  of  the  Board  constitute  a  quorum  of 

4  the  Board,  except  that  the  Chairman  (or  any  member  of  the 

5  Board  designated  by  the  Chairman)  is  empowered  to  decide 

6  nondispositive  motions. 

7  "(3)  The  Board  shall  act  in  panels  of  three  or  more 

8  members  or  en  banc  (as  designated  by  the  Chairman  in  ac- 

9  cordance  with  the  rules  of  the  Board).  A  final  decision  of  such 

10  a  panel  shall  be  considered  to  be  a  final  decision  of  the  Board. 

11  "(4)(A)  Appeals  to  the  Board  from  final  orders  of  depor- 

12  tation  or  exclusion  (includuig  an  order  respectmg  asylum  con- 

13  tained  in  such  an  order)  shall  be  filed  not  later  than  20  days 

14  after  the  date  of  the  final  order. 

15  "(B)  The  Board  shall  review  the  decision  of  an  adminis- 

16  trative  law  judge  based  solely  upon  the  administrative  record 

17  upon  which  the  decision  is  made  and  the  fmdings  of  fact  in 

18  the  judge's  order,  if  supported  by  reasonable,  substantial,  and 

19  probative  evidence  on  the  record  considered  as  a  whole,  shall 

20  be  conclusive. 

21  "(5)  A  final  decision  of  the  Board  shall  be  bmding  on  all 

22  administrative  law  judges,  unmigration  officers,  and  consular 

23  officers  under  this  Act  unless  and  until  otherwise  modified  or 

24  reversed  by  a  court  of  the  United  States. 


32 


27 

1  "(6)  In  a  case  in  which  the  Board  is  considering  an 

2  appeal  of  a  decision  of  an  administrative  law  judge  respecting 

3  an  application  for  asylum,  the  Board  shall  render  its  decision 

4  on  the  appeal  not  later  than  60  days  after  the  date  the  appeal 

5  is  filed. 

6  "(c)(1)  The  Chairman,  in  accordance  with  sections  3105 

7  and  5108  and  other  provisions  of  title  5,  United  States  Code, 

8  relating  to  administrative  law  judges  in  the  competitive  serv- 

9  ice,  shall — 

10  "(A)   appoint   administrative   law  judges,    except 

11  that  no  more  than  70  such  judges  may  be  appointed 

12  and  hold  office  under  this  section  at  any  time,  and 

13  "(B)  designate  one  such  judge  to  serve  as  chief 

14  administrative  law  judge. 

15  "(2)  In  accordance  with  rules  established  by  the  Board, 

16  the  chief  administrative  law  judge — 

17  "(A)  shall  have  responsibility  for  the  administra- 

18  tive  activities  affecting  administrative  law  judges,  and 

19  "(B)  may  designate  any  administrative  law  judge 

20  in  active   service   to  hear  and  decide   any  cases   de- 

21  scribed  in  paragraph  (3). 

22  "(3)  Administrative  law  judges  shall  hear  and  decide — 

23  "(A)    exclusion    cases    under    sections    236    and 

24  360(c), 

\ 
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1  "(B)    deportation   and   suspension   of   deportation 

2  cases  under  sections  242,  243,  and  244, 

3  "(C)  rescission  of  adjustment  of  status  cases  under 

4  sections  245A(b)(4)  and  246, 

5  "(D)  with  respect  to  judges  designated  to  hear 

6  such  cases,  appHcations  for  asylum  under  section  208, 

7  "(E)  the  assessment  of  civil  penalties  under  sec- 

8  tion  2 74 A,  and 

9  "(F)  such  other  cases  arising  under  this  Act  as 

10  the  Attorney  General  may  provide  by  regulation. 

11  Administrative  law  judges  may  also,  without  a  formal  hear- 

12  ing,       make       redeterminations       pursuant       to       section 

13  235(b)(l)(B)(ii). 

14  "(4)  In  considering  and  deciding  cases  coming  before 

15  them,  administrative  law  judges  may  administer  oaths,  shall 

16  record  and  receive  evidence  and  render  findings  of  fact  and 

17  conclusions  of  law,  shall  determine  all  applications  for  discre- 

18  tionary  relief  which  may  properly  be  raised  in  the  proceed- 

19  ings,  and  shall  exercise  such  discretion  conferred  upon  the 

20  Attorney  General  by  law  as  the  Attorney  General  may  speci- 

21  fy  for  the  just  and  equitable  disposition  of  cases  commg 

22  before  such  judges.". 

23  (b)  The  table  of  contents  is  amended  by  inserting  imme- 

24  diately  after  the  item  relating  to  section  106  the  following 

25  new  item: 

"Sec.  107.  United  States  Inunigration  Board;  use  of  administrative  law  judges.". 
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1  JUDICIAL  REVIEW 

2  Sec.  123.  (a)  Subsection  (a)  of  section  106  (8  U.S.C. 

3  1 105a)  is  amended — 

4  (1)   by   striking   out    "and   exclusion"    in   the 

5  heading  and  inserting  in  lieu  thereof  ",  exclusion, 

6  and  asylum"; 

7  (2)  in  the  matter  before  paragraph  (1),  by  striking 

8  out  "The  procedure"  and  all  that  follows  through  "any 

9  prior  Act"  and  inserting  in  lieu  thereof  the  following: 

10  "Notwithstanding  section  279  of  this  Act,  section  1331 

11  of  title  28,  United  States  Code,  or  any  other  provision 

12  of  law,  the  procedures  prescribed  by  and  all  the  provi- 

13  sions  of  chapter  158  of  title  28,  United  States  Code, 

14  shall  apply  to,  and  shall  be  the  sole  and  exclusive  pro- 

15  cedure  for,  the  judicial  review  of  all  final  orders  of  ex- 

16  elusion    or    deportation    (including    determinations    re- 

17  specting  asylum  encompassed  within  such  orders  and 

18  regardless  of  whether  or  not  the  alien  is  in  custody  and 

19  not  including  exclusions  effected  without  a  hearing  pur- 

20  suant    to    section    235(b)(1)(B))    made    against    aliens 

21  within  (or  seeking  entry  into)  the  United  States"; 

22  (3)  in  paragraph  (1),  by  striking  out  "not  later 

23  than  six  months"  and  all  that  follows  through  "which- 

24  ever  is  the  later"  and  inserting  in  Keu  thereof  "by  the 
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1  alien  involved  or  the  Service  not  later  than  30  days 

2  from  the  date  of  the  final  order"; 

3  (4)  by  inserting  ",  in  the  case  of  review  sought  by 

4  an  individual  petitioner,"   in  paragraph  (2)  after   "in 

5  whole  or  in  part,  or"; 

6  (5)  by  inserting  "in  the  case  of  review  sought  by 

7  an  individual  petitioner,"  in  paragraph  (3)  after  "(3)"; 

8  (6)  by  inserting  "exclusion  or"  before  "deporta- 

9  tion"  in  paragraphs  (3)  and  (4); 

10  (7)  by  striking  out  "Attorney  General's  findings  of 

11  fact"  in  paragraphs  (4)  and  (6)  and  inserting  in  lieu 

12  thereof  "findings  of  fact  in  the  order"; 

13  (8)  by  striking  out  "(4)  except  as  provided  in"  in 

14  paragraph   (4)    and   inserting   in   lieu   thereof   "(4)(A) 

15  except  as  provided  in  subparagraph  (B)  and  in"; 

16  (9)  by  adding  at  the  end  of  paragraph  (4)  the  fol- 

17  lowing  new  subparagraph: 

18  "(B)  to  the  extent  that  an  order  relates  to  a  de- 

19  termination  on  an  application  for  asylum,   the   court 

20  shall  only  have  jurisdiction  to  review  (i)  whether  the 

21  jurisdiction    of   the    administrative    law  judge    or    the 

22  United  States  Immigration  Board  was  properly  exer- 

23  cised,  (ii)  whether  the  asylum  determination  was  made 

24  in  accordance  with  applicable  laws  and  regulations,  (iii) 

25  the  constitutionality  of  the  laws  and  regulations  pursu- 
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1  ant  to  which  the  determination  was  made,   and  (iv) 

2  whether  the  decision  was  arbitrary  or  capricious;"; 

3  (10)  in  paragraph  (7) — 

4  (A)  by  inserting  "or  exclusion"  after  "depor- 

5  tation"  each  place  it  appears, 

6  (B)  by  striking  out  "subsection  (c)  of  section 

7  242   of  this   Act"   and  inserting  in  lieu  thereof 

8  "section  235(b)  or  242(c)", 

9  (C)  by  striking  out  "a  deportation  order;" 
10  and  inserting  in  lieu  thereof  "an  exclusion  or  de- 
ll portation  order;",  and 

12  (D)  by  inserting  "and"  at  the  end  thereof; 

13  (11)  by  striking  out  ";  and"  at  the  end  of  para- 

14  graph  (8)  and  inserting  in  lieu  thereof  a  period;  and 

15  (12)  by  striking  out  paragraph  (9). 

16  (b)  Subsection  (b)  of  such  section  is  amended  to  read  as 

17  follows: 

18  "(b)(1)  Nothing  in  the  provisions  of  this  section  shall  be 

19  construed  as  limiting  the  right  of  habeas  corpus  under  chap- 

20  ter  153  of  title  28,  United  States  Code.  Petitions  for  habeas 

21  corpus  based  upon  custody  effected  pursuant  to  this  Act  may 

22  be  brought  individually  or  on  a  multiple  party  basis  as  the 

23  interests  of  judicial  efficiency  and  justice  may  require. 
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1  "(2)  No  court  shall  have  jurisdiction  to  entertain  a  peti- 

2  tion  relating  to  a  detemimation  concerning  asylum  under  sec- 

3  tion  208  except  in  a  petition  for  review  under  subsection  (a). 

4  "(3)  Notwithstanding  any  other  provision  of  law,  no 

5  court  of  the  United  States  shall  have  jurisdiction  to  review 

6  determinations  of  administrative  law  judges  or  of  the  United 

7  States  Immigration  Board  respecting  the  reopening  or  recon- 

8  sideration  of  exclusion  or  deportation  proceedings  or  asylum 

9  determinations  outside  of  such  proceedings,  the  reopening  of 

10  an  application  for  asylum  because  of  changed  circumstances, 

11  the  Attorney  General's  denial  of  a  stay  of  execution  of  an 

12  exclusion  or  deportation  order,  or  a  redetermination  to  ex- 

13  elude  an  alien  from  entering  the  United  States  under  section 

14  235(b)(1)(B).". 

15  (c)  Subsection  (c)  of  such  section  is  amended  by  striking 

16  out  "deportation  or  of  exclusion"  and  inserting  in  lieu  thereof 

17  "an  administrative  law  judge". 

18  (d)  Section  279  (8  U.S.C.  1329)  is  amended  by  striking 

19  out  "The  district  courts"  in  the  first  sentence  and  inserting  in 

20  Ueu  thereof  "Except  as  otherwise  provided  under  section 

21  106,  the  district  courts". 

22  (e)  The  item  in  the  table  of  contents  relating  to  section 

23  106  is  amended  to  read  as  follows: 

"Sec.  106.  Judicial  review  of  orders  of  deportation,  exclusion,  and  asylum.". 

24  (f)  In  the  case  of  a  final  order  of  deportation  or  exclusion 

25  entered  before  the  date  of  the  enactment  of  this  Act,  a  peti- 
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1  tion  for  review  with  respect  to  that  order  may  in  no  case  be 

2  filed  under  section  106(a)(1)  of  the  Immigration  and  Nation- 

3  ality  Act  later  than  the  earlier  of  (1)  30  days  after  the  date  of 

4  the  enactment  of  this  Act,  or  (2)  the  date  (if  any)  such  peti- 

5  tion  was  required  to  be  filed  under  the  law  in  existence  before 

6  the  date  of  the  enactment  of  this  Act. 

7  ASYLUM 

8  Sec.  124.  (a)(1)  Subsection  (a)  of  section  208  (8  U.S.C. 

9  1158)  is  amended  to  read  as  follows: 

10  "(a)(1)(A)  Except  as  provided  in  subparagraph  (B),  any 

11  alien  physically  present  in  the  United  States  or  at  a  land 

12  border  or  port  of  entry  may  apply  for  asylum  in  accordance 

13  with  this  section. 

14  "(B)(i)  In  the  case  of  an  alien  against  whom  exclusion  or 

15  deportation  proceedings  have  been  instituted,  the  alien's  ap- 

16  plication  for  asylum  may  not  be  considered  unless — 

17  "(I)  not  later  than  14  days  after  the  date  of  the 

18  service  of  the  notice  instituting  such  proceedings,  the 

19  aUen  has  filed  notice  of  intention  to  file  an  appUcation 

20  for  asylum  and,  not  later  than  30  days  after  the  date  of 

21  filing  such  notice  of  intention,  the  alien  has  actually 

22  filed  the  application  for  asylum, 

23  "(II)  the  alien  can  make  a  clear  showing,  to  the 

24  satisfaction  of  the  administrative  law  judge  conducting 

25  the  proceeding,  that  changed  circumstances  after  the 


39 


34 

1  date  of  the  notice  instituting  the  proceeding  have  re- 

2  suited  in  a  change  in  the  basis  for  the  alien's  claim  for 

3  asylum,  or 

4  "(TTT)   the   administrative   law  judge   determines, 

5  solely  in  his  discretion,  that  the  interests  of  justice  re- 

6  quire  the  consideration  of  the  application. 

7  "(ii)  An  alien  who  has  previously  appHed  for  asylum  and 

8  had  such  application  denied  may  not  again  apply  for  asylum 

9  unless  the  alien  can  make  a  clear  showing  that  changed  cir- 

10  cumstances  after  the  date  of  the  denial  of  the  previous  appli- 

11  cation  have  resulted  in  a  change  in  the  basis  for  the  ahen's 

12  claim  for  asylum. 

13  "(2)  Applications  for  asylum  shall  be  considered  before 

14  administrative  law  judges  who  are  specially  designated  by 

15  the  United  States  Immigration  Board  as  having  special  train- 

16  ing  in  international  relations  and  mternational  law.  An  indi- 

17  vidual  who  has  served  as  a  special  inquiry  officer  under  this 

18  title  before  the  date  of  the  enactment  of  the  Immigration 

19  Reform  and  Control  Act  of  1983  may  not  be  designated  to 

20  hear  appHcations  under  this  section,  unless  the  individual  has 

21  received  such  special  training  after  the  date  of  the  enactment 

22  of  this  Act. 

23  "(3)(A)(i)  Upon  the  filing  of  an  application  for  asylum, 

24  an  admmistrative  law  judge,  at  the  earHest  practicable  time 

25  and  after  consultation  with  the  attorney  for  the  Government 
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1  and  the  applicant,  shall  set  the  application  for  hearing  on  a 

2  day  certain  or  list  it  for  trial  on  a  weekly  or  other  short-term 

3  hearing  calendar,  so  as  to  assure  a  speedy  hearing. 

4  "(ii)  Unless  the  applicant  consents  in  writing  to  the  con- 

5  trary,  the  hearing  on  the  asylum  application  shall  commence 

6  not  later  than  45  days  after  the  date  the  application  has  been 

7  filed.  The  holding  of  an  asylum  hearing  shall  not  delay  the 

8  holding  of  any  exclusion  or  deportation  proceeding. 

9  "(iii)  In  the  case  of  an  alien  who  has  filed  an  application 

10  for  asylum  and  who  has  been  continuously  detained  pursuant 

11  to  section  235  or  242  since  the  date  the  application  was  filed, 

12  if  a  hearing  on  the  application  is  not  held  on  a  timely  basis 

13  under  clause  (ii)  or  a  decision  on  the  application  rendered  on 

14  a  timely  basis  under  subparagraph  (D),  and  if  actions  or  inac- 

15  tion  by  the  applicant  have  not  resulted  in  unreasonable  delay 

16  in  the  proceedings,  the  Attorney  General  shall  provide  for  the 

17  release  of  the  alien  on  parole  subject  to  such  reasonable  con- 

18  ditions  as  the  Attorney  General  may  establish  to  assure  the 

19  presence  of  the  alien  at  any  appropriate  proceedings. 

20  "(B)(i)  A  hearing  on  the  asylum  application  shall  be 

21  open  to  the  public,  unless  the  applicant  requests  that  it  be 

22  closed  to  the  public. 

23  "(ii)  At  the  time  of  filing  of  notice  of  intention  to  apply 

24  for  asylum,  the  alien  shall  be  advised  of  the  privilege  of  being 
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1  represented  by  counsel  (in  accordance  with  section  292)  and 

2  of  the  availability  of  legal  services. 

3  "(iii)  The  applicant  is  entitled  to  have  the  asylum  hear- 

4  ing  closed  to  the  pubUc,  to  present  evidence  and  witnesses  in 

5  his  own  behalf,  to  examine  and  object  to  evidence  against 

6  him,  and  to  cross-examine  witnesses  presented  by  the  Gov- 

7  ermnent. 

8  "(C)  A  complete  record  of  the  proceedings  and  of  all 

9  testimony  and  evidence  produced  at  the  hearing  shall  be 

10  kept.  The  hearing  shall  be  recorded  verbatim.  The  Attorney 

11  General,  and  the  United  States  Immigration  Board,  shall 

12  provide  that  a  transcript  of  a  hearing  held  under  this  section 

13  is  made  available  not  later  than  10  days  after  the  date  of 

14  completion  of  the  hearing. 

15  "(D)  The  administrative  law  judge  shall  render  a  deter- 

16  mination  on  the  application  not  later  than  30  days  after  the 

17  date  of  completion  of  the  hearing.  The  determination  of  the 

18  administrative  law  judge  shall  be  based  only  on  the  evidence 

19  produced  at  the  hearing. 

20  "(E)  The  Attorney  General  shall  allocate  sufficient  re- 

21  sources  so  as  to  assure  that  applications  for  asylum  are  heard 

22  and  determined  on  a  timely  basis  under  this  paragraph. 

23  "(4)  An  alien  may  be  granted  asylum  only  if  the  admin- 

24  istrative  law  judge  determines  that  the  alien  (A)  is  a  refugee 

25  within  the  meaning  of  section  101(a)(42)(A),  and  (B)  does  not 
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1  meet  a  condition  described  in  one  of  the  subparagraphs  of 

2  section  243(h)(2). 

3  "(5)  The  burden  of  proof  shall  be  upon  the  alien  apply- 

4  ing  for  asylum  to  establish  the  alien's  eligibility  for  asylum. 

5  "(6)  After  making  a  determination  on  an  appUcation  for 

6  asylum  under  this  section,  an  administrative  law  judge  may 

7  not  reopen  the  proceeding  at  the  request  of  the  applicant 

8  except  upon  a  clear  showing  that,  since  the  date  of  such  de- 

9  termination,    changed    circumstances    have    resulted    in    a 

10  change  in  the  basis  for  the  aHen's  claim  for  asylum.". 

11  (2)  Subsection  (b)  of  such  section  is  amended  by  insert- 

12  mg  "(1)"  after  "determines  that  the  alien"  and  by  inserting 

13  before  the  period  at  the  end  the  following:  ",  or  (2)  meets  a 

14  condition  described  in  one  of  the  subparagraphs  of  section 

15  243(h)(2)". 

16  (3)  Such  section  is  further  amended  by  adding  at  the  end 

17  the  following  new  subsection: 

18  "(d)  The  procedures  set  forth  in  this  section  shall  be  the 

19  sole  and  exclusive  procedure  for  determining  asylum.". 

20  (b)  Section  243(h)  (8  U.S.C.   1253(h))  is  amended  by 

21  adding  at  the  end  the  following  new  paragraph: 

22  "(3)  An  application  for  relief  under  this  subsection  shall 

23  be  considered  to  be  an  application  for  asylum  under  section 

24  208  and  shall  be  considered  in  accordance  with  the  proce- 

25  dures  set  forth  in  that  section.". 
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1  (c)  Section  222(f)  (8  U.S.C.  1202(f))  is  amended  by  in- 

2  serting  "(1)"  after  "(f)"  and  by  adding  at  the  end  the  foUow- 

3  ing  new  paragraph: 

4  "(2)  The  records  or  any  document  of  the  Department  of 

5  Justice,  the  Department  of  State,  or  any  other  Government 

6  agency,  or  foreign  government,  pertaining  to  the  issuance  or 

7  denial  of  any  application  for  asylum,  refugee  status,  withhold- 

8  mg  of  deportation  under  sections  207,  208,  and  243(h)  of  this 

9  Act,  or  any  other  application  arising  under  a  claim  of  perse- 

10  cution  on  account  of  race,  religion,  political  opinion,  national- 

11  ity,  or  membership  in  a  particular  social  group,  shall  be  confi- 

12  dential  and  exempt  from  disclosure  and  shall  be  used  only  for 

13  the  formulation,  amendment,  administration,  or  enforcement 

14  of  the  immigration,  nationaUty,  and  other  laws  of  the  United 

15  States.  In  the  discretion  of  the  Attorney  General  or  the  Sec- 

16  retary  of  State,  as  the  case  may  be,  certified  copies  of  such 

17  records  or  document  may  be  made  available  to  a  court  which 

18  certifies  that  the  information  contained  in  such  records  or 

19  document  is  needed  by  the  court  in  the  interests  of  the  ends 

20  of  justice  in  a  case  pending  before  the  court.". 

21  EFFECTIVE  DATES  AND  TRANSITION 

22  Sec.  125.  (a)(1)  Except  as  otherwise  provided  in  this 

23  section,  the  amendments  made  by  this  part  take  effect  on  the 

24  date  of  the  enactment  of  this  Act. 
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1  (2)(A)  Except  as  provided  in   subparagraph  (B),   the 

2  amendments  made  by  this  part  (other  than  those  made  by 

3  sections    121,    123(a)(2),    123(a)(3),    123(a)(6),    123(a)(10), 

4  123(a)(12),  123(b),  123(d),  and  124(b))  shall  not  apply  to— 

5  (i)  any  exclusion  or  deportation  proceeding  (or  ad- 

6  ministrative  or  judicial  review  thereof)  which  was  initi- 

7  ated   before    the    hearing   transition    date    (designated 

V, 

8  under  subsection  (c)(1)(A)),  or 

9  (ii)  to  any  application  for  asylum  filed  before  the 

10  asylum    transition   date    (designated   under    subsection 

11  (c)(1)(B)). 

12  In  the  case  of  such  proceedings  and  such  applications  initiat- 

13  ed  before  such  dates  which  continue  after  such  dates,  the 

14  United  States  Immigration  Board  shall  provide  that  adminis- 

15  trative  law  judges  may  assume  and  perform  such  functions  of 

16  special  inquiry  officers  as  may  be  appropriate  and  consistent 

17  with  their  duties  as  administrative  law  judges. 

18  (B)  Paragraphs  (1)(B),  (3)(B)(ii),  (3)(B)(iii),  (4),  and  (6)  of 

19  section  208(a)  and  section  208(b)  of  the  Immigration  and  Na- 

20  tionality  Act  (as  amended  by  section  124(a)  of  this  part)  shall 

21  apply  to  applications  for  asylum  made  after  the  date  of  the 

22  enactment  of  this  Act,  except  that — 

23  (i)  in  the  case  of  an  alien  against  whom  exclusion 

24  or  deportation  proceedings  have  been  instituted  as  of 

25  the  date  of  the  enactment  of  this  Act,  the  restriction  of 
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1  paragraph  (l)(B)(i)  of  section  208(a)  of  the  Immigration 

2  and  Nationality  Act  (as  so  amended)  shall  apply  to 

3  asylmn  applications  made  more  than  14  days  after  the 

4  date  of  the  enactment  of  this  Act  (rather  than  the  date 

5  of  the  service  of  the  notice  of  such  exclusion  or  depor- 

6  tation  proceeding),  and 

7  (ii)  references  in  any  such  paragraph  to  an  admin- 

8  istrative  law  judge  shall  be  deemed  (before  the  asylum 

9  transition  date)  to  be  a  reference  to  the  immigration  of- 

10  ficer  conducting  the  asylum  hearing. 

11  (b)(1)  The  President  shall  nominate  the  Chairman  and 

12  other  members   of  the  United  States  Immigration  Board 

13  (hereinafter  in  this  section  referred  to  as  the  "Board")  not 

14  later  than  45  days  after  the  date  of  the  enactment  of  this  Act. 

15  (2)  The  Chairman,  in  consultation  with  the  Attorney 

16  General,  shall  designate  a  date,  not  later  than  45  days  after 

17  the  Chairman  and  a  majority  of  the  members  of  the  Board 

18  are  appointed,  on  which  the  Board  shall  assume  the  present 

19  functions  of  the  Board  of  Lnmigration  Appeals  (under  exist- 

20  ing  rules  and  regulations). 

21  (3)(A)  The  Board  shall  provide  promptly  for  establish- 

22  ment  of  interim  final  rules  of  practice  and  procedure  which 

23  will  apply  to  the  Board  (when  not  acting  as  the  Board  of 

24  Immigration  Appeals  under  paragraph  (2))  and  administrative 

25  law  judges  under  the  Immigration  and  Nationality  Act,  after 
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1  the  hearing  transition  date  or  asylum  transition  date,  desig- 

2  nated  under  subsection  (c)(1),  as  the  case  may  be. 

3  (B)  Not  later  than  60  days  after  the  date  such  interim 

4  final  rules  are  established,  the  Chairman  shall  appoint  at 

5  least  10  administrative  law  judges  who  are  qualified  to  be 

6  designated  to  hear  asylum  cases  under  section  208  of  the 

7  Immigration  and  NationaUty  Act.  The  Board  shall  provide 

8  for  such  special  training  of  these  administrative  law  judges  as 

9  it  deems  appropriate. 

10  (c)(1)  In  order  to  provide  for  the  orderly  transfer  of  pro- 

11  ceedings  from  the  existing  special  mquiry  system  to  the  ad- 

12  ministrative  law  judge  system,  the  Board,  in  consultation 

13  with  the  Attorney  General,  shall  designate — 

14  (A)  a  "hearing  transition  date",  to  be  not  later 

15  than  45  days  after  the  date  interim  final  rules  of  prac- 

16  tice   and   procedure   are   established  under   subsection 

17  (b)(3)(A),  and 

18  (B)  an  "asylum  transition  date",  after  the  estab- 

19  hshment  of  interim  final  rules  of  practice  and  procedure 

20  respecting  applications  for  asylum  and  after  the  ap- 

21  pointment  and  designation  of  administrative  law  judges, 

22  in  accordance   with   section   3105   of  title   5,   United 

23  States  Code,  under  subsection  (b)(3)(B). 

24  (2)  During  the  period  before  the  hearing  transition  date 

25  or  the  asylum  transition  date  (in  the  case  of  asylum  hearings), 
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1  any  proceeding  or  hearing  under  the  Immigration  and  Na- 

2  tionahty  Act  which  may  be  conducted  by  a  special  inquiry 

3  officer  may  be  conducted  by  an  mdividual  appointed  and 

4  qualified  as  an  administrative  law  judge  in  accordance  with 

5  all  the  rules  and  procedures  otherwise  applicable  to  a  special 

6  inquiry  officer's  conduct  of  such  proceeding  or  hearing. 

7  (d)  Individuals  acting  as  special  inquiry  officers  on  the 

8  date  of  the  enactment  of  this  Act  and  on  the  hearing  transi- 

9  tion  date  may  (without  regard  to  other  pro\dsions  of  law)  con- 

10  tinue  to  conduct  proceedings  or  hearings  under  the  Immigra- 

1 1  tion  and  Nationality  Act  after  such  transition  date  during  the 

12  period  ending  two  years  after  the  date  of  the  enactment  of 

13  this  Act. 

14  (e)(1)  The  enactment  of  this  part  shall  not  result  in  any 

15  loss  of  rights  or  powers,  interruption  of  jurisdiction,  or  preju- 

16  dice  to  matters  pending  in  the  Board  of  Immigration  Appeals 

17  or  before  special  inquiry  officers  on  the  day  before  this  Act 

18  takes  effect, 

19  (2)  Under  rules  estabhshed  by  the  United  States  Immi- 

20  gration  Board,  with  respect  to  exclusion  and  deportation 

21  cases  pending  as  of  the  hearing  transition  date  and  apphca- 

22  tions  for  asylum  pending  as  of  the  asylum  transition  date,  the 

23  United  States  Immigration  Board  shall  be  deemed  to  be  a 

24  continuation  of  the  Board  of  Immigration  Appeals  and  ad- 

25  mmistrative  law  judges  shall  be  deemed  to  be  a  continuation 
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1  of  special  inquiry  officers  for  the  purposes  of  effectuating  the 

2  continuation  of  all  existing  powers,  rights,  and  jurisdiction. 

3  (f)  In  order  to  implement  this  section  and  the  amend- 

4  ments  made  by  this  part,  there  are  authorized  to  be  appropri- 

5  ated  $20,000,000  for  fiscal  year  1984. 

6  TECHNICAL  AND  CONFORMING  AMENDMENTS 

7  Sec.  126.  (a)(1)  Section  101(a)  (8  U.S.C.  1101(a))  is 

8  amended  by  adding  at  the  end  the  following  new  paragraph: 

9  "(43)  The  term  'administrative  law  judge'  means  such  a 

10  judge  appointed  under  section  107.". 

11  (2)  Section  101(b)  (8  U.S.C.   1101(b))  is  amended  by 

12  striking  out  paragraph  (4)  and  redesignating  paragraph  (5)  as 

13  paragraph  (4). 

14  (b)  The  first  sentence  of  section  234  (8  U.S.C.  1124)  is 

15  amended  by  striking  out  "special  inquiry  officers"  and  insert- 

16  ing  in  lieu  thereof  "administrative  law  judges". 

17  (c)(1)  Subsection  (a)  of  section  235  (8  U.S.C.  1225)  is 

18  amended — 

19  (A)  by  striking  out  "special  inquiry  officers"  in 

20  the  first  sentence  and  inserting  in  lieu  thereof  "admin- 

21  istrative  law  judges", 

22  (B)  by  striking  out  ",  including  special  inquiry  of- 

23  ficers,"   in  the  fourth  sentence   and  inserting  in  lieu 

24  thereof  "and  any  administrative  law  judge", 
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1  (C)  by  striMng  out  ",  including  special  inquiry  of- 

2  ficers,"  in  the  sixth  sentence, 

3  (D)  by  striking  out  "and  special  inquiry  officers" 

4  in  the  sixth  sentence  and  inserting  in  Ueu  thereof  "and 

5  administrative  law  judges",  and 

6  (E)  by  striking  out  "special  inquiry  officer"  each 

7  place  it  appears  in  the  seventh  sentence  and  inserting 

8  in  lieu  thereof  "administrative  law  judge". 

9  (2)  Subsection  (c)  of  such  section  is  amended — 

10  (A)  by   striking  out   "the   special  inquiry   officer 

11  during  the  examination  before  either  of  such  officers" 

12  in    the    first    sentence    and    inserting    in    lieu    thereof 

13  "during  the  examination  or  an  administrative  law  judge 

14  during  an  exclusion  hearing", 

15  (B)  by  striking  out  "no  further  inquiry  by  a  spe- 

16  cial  mquiry  officer"  in  the  first  sentence  and  inserting 

17  in  lieu  thereof  "no  further  examination  or  exclusion 

18  hearing", 

19  (C)  by  strikmg  out  "inquiry  or  further  inquiry"  m 

20  the  first  sentence  and  mserting  in  lieu  thereof  "exami- 

21  nation  or  hearing", 

22  (D)  by  striking  out  "any  inquiry  or  further  inquiry 

23  by  a  special  inquiry  officer"  in  the  second  sentence  and 

24  mserting  in  lieu  thereof  "any  examination  or  hearing", 

25  and 


50 


45 

1  (E)  by  striking  out  "an  inquiry  before  a  special  in- 

2  quiry  officer"  in  the  third  sentence  and  inserting  m  lieu 

3  thereof  "an  exclusion  hearing  before  an  administrative 

4  law  judge". 

5  (d)    Sections    106(a)(2),    236,    and   242(b)    (8    U.S.C. 

6  1105a(a)(2),  1126,  1252(b))  are  each  amended  by  striking  out 

7  "A"  and  "a"  each  place  either  appears  before  "special  in- 

8  quiry  officer"  and  inserting  in  lieu  thereof  "An"  and  "an", 

9  respectively. 

10  (e)(1)  Sections  106(a)(2)  and  236  (8  U.S.C.  1105a(a)(2), 

11  1226)  are  each  amended  by  striking  out  "special  inquiry  offi- 

12  cer"  and  inserting  in  lieu  thereof  "administrative  law  judge" 

13  each  place  it  appears. 

14  (2)  Subsection  (a)  of  section  236  (8  U.S.C.   1226)  is 

15  amended — 

16  (A)  by  amending  the  first  sentence  to  read  as  fol- 

17  lows:  "An  administrative  law  judge  shall  conduct  pro- 

18  ceedings  under  this  section.", 

19  (B)  by  striking  out  "for  further  inquiry"  m  the 

20  second  sentence  and  inserting  in  lieu  thereof  "for  an 

21  exclusion  hearing", 

22  (C)  by  striking  out  "at  the  inquiry"  in  the  third 

23  sentence  and  inserting  in  lieu  thereof  "at  the  hearing", 

24  (D)  by  striking  out  the  fourth  sentence. 


51 


46 

1  (E)  by  striking  out  "regulations  as  the  Attorney 

2  General  shall  prescribe"  in  the  fifth  sentence  and  in- 

3  serting  in  lieu  thereof  "rules  as  the  United  States  Im- 

4  migration  Board  shall  establish",  and 

5  (F)  by  striking  out  "inquiry"  in  the  seventh  sen- 

6  tence  and  inserting  in  Ueu  thereof  "hearing". 

7  (3)  Subsection  (b)  of  such  section  is  amended — 

8  (A)  by  striking  out  "From  a  decision"  and  all  that 

9  follows  through  "Attorney  General"  in  the  first  sen- 

10  tence  and  inserting  in  lieu  thereof  the  following:  "From 

11  a  decision  of  an  administrative  law  judge  excluding  or 

12  admitting  an  alien,  the  alien  or  the  immigration  officer 

13  in  charge  at  the  port  where  the  hearing  is  held,  respec- 

14  tively,  may  file  a  timely  appeal  of  the  decision  with  the 

15  United  States  Immigration  Board  in  accordance  with 

16  rules  established  by  the  Board", 

17  (B)  by  striking  out   "Attorney  General"   in  the 

18  fourth  sentence  and  inserting  in  lieu  thereof  "United 

19  States  Immigration  Board",  and 

20  (C)  by  striking  out  the  third  sentence. 

21  (4)  Subsection  (c)  of  such  section  is  amended  by  striking 

22  out  "to  the  Attorney  General". 

23  (f)  Section  242(b)  (8  U.S.C.  1252(b))  is  amended— 

24  (1)  by  striking  out  "special  inquiry  officer"  each 

25  place  it  appears  in  the  first,  second,  third,  and  seventh 
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1  sentences  and  inserting  in  lieu  thereof  "administrative 

2  law  judge", 

3  (2)  by  striking  out  "shall  administer  oaths"  and 

4  all  that  follows  through  "Attorney  General,"  in  the 

5  first  sentence, 

6  (3)  by  striking  out  "Attorney  General  shall  pre- 

7  scribe"  in  the  second  sentence  and  inserting  in  lieu 

8  thereof  "United  States  Immigration  Board  shall  estab- 

9  lish", 

10  (4)  by  striking  out  "In  any  case"  and  all  that  fol- 

11  lows  through  "an  additional  immigration  officer"  in  the 

12  fourth  sentence  and  inserting  in  lieu  thereof  "An  immi- 

13  gration  officer"  and  by  striking  out  "in  such  case  such 

14  additional  immigration  officer"  in  that  sentence, 

15  (5)  by  striking  out  the  fifth  and  sixth  sentences, 

16  (6)  by  striking  out  "such  regulations"  and  all  that 

17  follows  through  "shall  prescribe"  in  the  seventh  sen- 

18  tence  and  inserting  in  heu  thereof  "rules  as  are  estab- 

19  Ushed  by  the  United  States  Immigration  Board", 

20  (7)   by   striking   out    "Such   regulations"    in   the 

21  eighth  sentence   and  inserting  in  lieu  thereof  "Such 

22  rules",  and 

23  (8)  by  striking  out  "Attorney  General  shall  be 

24  final"  in  the  tenth  sentence  and  inserting  in  lieu  there- 
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1  of  "administrative  law  judge  shall  be  final  unless  re- 

2  versed  on  appeal". 

3  (g)   The   last   sentence   of   section   273(d)   (8   U.S.C. 

4  1323(d))  is  amended  by  strildng  out  "special  mquiry  officers" 

5  and  inserting  in  lieu  thereof  "administrative  law  judges". 

6  (h)  Section  292  (8  U.S.C.  1362)  is  amended— 

7  (1)   by    striking   out    "Li"    and   all    that   follows 

8  through  "proceedmgs,"   and  inserting  in  Ueu  thereof 

9  "In  any  proceeding  or  hearing  before  an  administrative 

10  law  judge  and  in  any  appeal  before  the  United  States 

11  Immigration  Board  from  any  such  proceeding",  and 

12  (2)  by  inserting  "and  at  no  unreasonable  delay" 

13  after  "Government". 

14  (i)  Section  360(c)  (8  U.S.C.  1503(c))  is  amended— 

15  (1)  by  inserting  "(and  appeals  thereoO"  in  the  first 

16  sentence  after  "proceedings",  and 

17  (2)  by  striking  out  the  second  sentence. 

18  (j)  Any  reference  in  section  203(h)  of  the  Immigration 

19  and  Nationality  Act,  as  in  effect  before  March  17,  1980,  to  a 

20  special  inquiry  officer  shall  be  deemed  to  be  a  reference  also 

21  to  an  admuiistrative  law  judge  under  section  101(a)(43)  of 

22  such  Act. 


54 


49 

1  Part  D — Adjustment  of  Status 

2  limitations  on  adjustment  of  nonimmigrants  to 

3  immigrant  status  by  out-of-status  aliens 

4  Sec.  131.  (a)  Section  245(c)(2)  (8  U.S.C.  1255(c)(2))  is 

5  amended  by  inserting  after  "hereafter  continues  in  or  accepts 

6  unauthorized  employment  prior  to  filing  an  application  for  ad- 

7  justment  of  status"  the  following:  "or  who  is  not  in  legal 

8  immigration  status  on  the  date  of  filmg  the  application  for 

9  adjustment  of  status". 

10  (b)  The  amendment  made  by  subsection  (a)  shall  apply 

11  to  applications  for  adjustment  of  status  pending  on  the  date  of 

12  the  enactment  of  this  Act. 

13  (c)  For  amendment  prohibiting  certain  noninomigrant 

14  students  and  visitors  entering  under  visa  waivers  from  adjust- 

15  ing  their  status  to  unmigrants,  see  section  212(b)  of  this  Act. 

16  TITLE  n— REFOEM  OF  LEGAL  IMMIGRATION 

17  Part  A — Immigrants 

18  LABOR  certification 

19  Sec.  201.  (a)  Paragraph  (14)  of  section  212(a)  (8  U.S.C. 

20  1182)  is  amended  by  striking  out  "(A)"  and  all  that  follows 

21  through  the  end  and  msertmg  in  lieu  thereof  the  following: 

22  "(A)  there  are  not  sufficient  qualified  workers  (or  equally 

23  qualified  workers  in  the  case  of  aliens  (i)  who  are  members  of 

24  the  teaching  profession,  (ii)  who  have  exceptional  ability  m 

25  the  sciences  or  arts,  or  (iii)  who  have  doctoral  degrees  and 
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1  are  seeking  to  enter  the  United  States  to  be  employed  as 

2  researchers  at  colleges,  universities,  or  other  nonprofit  educa- 

3  tional  or  research  institutions)  available  in  the  United  States 

4  in  the  occupations  in  which  the  ahens  will  be  employed;  (B) 

5  sufficient  workers  in  the  United  States  could  not  within  a 

6  reasonable  period  of  time  be  trained  for  such  occupations;  and 

7  (C)  the  employment  of  ahens  in  such  occupations  wUl  not 

8  adversely  affect  the  wages  and  working  conditions  of  workers 

9  in  the  United  States  who  are  similarly  employed.  In  making 

10  such  determinations  the  Secretary  of  Labor  may  use  labor 

11  market  mformation  with  or  without  reference  to  the  specific 

12  job  opportunity  for  which  certification  is  requested.  An  aUen 

13  on  behalf  of  whom  a  certification  is  sought  must  have  an  offer 

14  of  employment  from  an  employer  in  the  United  States.  The 

15  exclusion  of  ahens  under  this  paragraph  shall  only  apply  to 

16  preference  immigrants  described  in  paragraph  (3)  or  (6)  of 

17  section  203(a)  and  to  nonpreference  immigrants  described  in 

18  section  203(a)(7).  Decisions  of  the  Secretary  of  Labor  made 

19  pursuant  to  this  paragraph,  including  the  issuance  and  con- 

20  tent  of  regulations  and  the  use  of  labor  market  information 

21  under  this  paragraph,  shall  be  reviewable  by  an  appropriate 

22  district  court  of  the  United  States,  but  the  court  shall  not  set 

23  aside  such  a  decision  unless  there  is  compelling  evidence  that 

24  the  Secretary  made  such  decision  in  an  arbitrary  and  capri- 

25  cious  manner;". 
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1  (b)  The  amendment  made  by  subsection  (a)  shall  take 

2  effect  on  October  1,  1984.  When  an  immigrant,  in  possession 

3  of  an  unexpired  immigrant  visa  issued  before  October   1, 

4  1984,    makes    application   for    admission,    his    admissibility 

5  under  section  212(a)(20)  shall  be  determined  under  the  provi- 

6  sions  of  law  in  effect  on  the  date  of  the  issuance  of  such  visa, 

7  without  regard  to  the  amendment  made  by  subsection  (a). 

8  G-4  SPECIAL  IMMIGRANTS 

9  Sec.  202.  (a)  Section  101(a)(27)  (8  U.S.C.  1101(a)(27)) 

10  is  amended  by  striking  out  "or"  at  the  end  of  subparagranh 

11  (G),  by  striking  out  the  period  at  the  end  of  subparagraph  (H) 

12  and  inserting  in  lieu  thereof  ";  or",  and  by  adding  at  the  end 

13  the  following  new  subparagraph: 

14  "(I)  an  immigrant  who  entered  the  United  States 

15  with  the  status  of  a  nonimmigrant  under  paragraph 

16  (15)(G)(iv)  and  who— 

17  "(i)  is  the  unmarried  son  or  daughter  of  an 

18  officer  or  employee  of  an  international  organiza- 

19  tion   described  in  paragraph   (15)(G)(iv),   and  (I) 

20  while  maintaining  the  status  of  a  nonimmigrant 

21  under  paragraph  (15)(G)(iv)  or  paragraph  (15)(N), 

22  has  resided  and  been  physically  present  in  the 

23  United  States  within  seven  years  of  the  date  of 

24  application  for  a  visa  under  this  subparagraph  and 

25  for  a  period  or  periods  aggregating  at  least  seven 
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1  years  between  the  ages  of  five  and  18  years,  and 

2  (n)  applies  for  admission  under  this  subparagraph 

3  no    later    than    his    twenty-fifth   birthday    or    six 

4  months  after  the  date  this   subparagraph  is   en- 

5  acted,  whichever  is  later;  or 

6  "(ii)  is  the  surviving  spouse  of  a  deceased  of- 

7  ficer  or  employee  of  such  an  international  organi- 

8  zation,  and  (I)  while  maintaining  the  status  of  a 

9  nonimmigrant    under    paragraph    (15)(G)(iv)     or 

10  paragraph    (15)(N),    has    resided    m    the    United 

11  States  withm  seven  years  of  the  date  of  applica- 

12  tion  for  a  visa  under  this  subparagraph  and  for  a 

13  period  or  periods  aggregating  at  least   15  years 

14  prior  to  the  death  of  such  officer  or  employee,  and 

15  (IT)  applies  for  admission  under  this  subparagraph 

16  no  later  than  six  months  after  the  date  of  such 

17  death  or  six  months  after  the  date  this  subpara- 

18  graph  is  enacted,  whichever  is  later.". 

19  (b)  Section  101(a)(15)  (8  U.S.C.  1101(a)(15))  is  amended 

20  by  striking  out  "or"  at  the  end  of  subparagraph  (L),  by  strik- 

21  ing  out  the  period  at  the  end  of  subparagraph  (M)  and  insert- 

22  ing  in  lieu  thereof  ";  or",  and  by  adding  at  the  end  the  fol- 

23  lowing  new  subparagraph: 


18-556    0—83 5 


58 


53 

1  "(N)(i)  the  parent  of  an  alien  accorded  the  status 

2  of  a  special  immi^ant  under  paragraph  (27)(I)(i),  but 

3  only  if  and  while  the  alien  is  a  child,  or 

4  "(ii)  a  child  cf  such  parent  or  of  an  alien  accorded 

5  the    status    of   a   special   immigrant   under   paragraph 

6  (27)(J)(ii).". 

7  MISCELLANEOUS  PROVISIONS 

8  Sec.     203.     (a)     Section     101(b)(l)CD)     (8     U.S.C. 

9  1101(b)(l)CD))  is  amended  by  inserting  "or  natural  father" 

10  after  "natural  mother". 

11  (b)  Section  19(2)  of  Public  Law  97-116  is  amended  by 

12  inserting  "(A)"  after  "because"  and  by  adding  before  the 

13  semicolon  at  the  end  the  following:  ",  or  (B)  the  alien  was 

14  entering  the  United  States  for  the  purpose  of  retirement, 

15  would  not  seek  gainful  employment  in  the  United  States,  had 

16  purchased  property  in  the  United  States  before  such  date, 

17  and  had  demonstrated  the  ability  for  self-support  while  in  re- 

18  tirement". 

19  (c)  In  the  case  of  an  alien — 

20  (1)  who  is  in  the  United  States  on  October   1, 

21  1982, 

22  (2)  who,  as  of  such  date — 

23  (A)  has  had  a  petition  approved  for  classifica- 

24  tion  under  section  203(a)(3)  or  (6)  of  the  Immigra- 

25  tion  and  Nationality  Act,  and 
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1  (B)    has    been    issued    a    labor    certification 

2  under  section  212(a)(14)  of  such  Act  with  respect 

3  to  employment  for  an  employer, 

4  (3)  who  intends  to  remain  in  the  United  States  for 

5  the  purpose  of  performing  such  emplo3Tnent,  and 

6  (4)  with  respect  to  whom  the  Attorney  General 

7  estimates  that  an  immigrant  visa  will  become  available 

8  before  October  1,  1984, 

9  the  Attorney  General  may  provide  that,  notwithstanding  any 

10  provision  of  section  214  of  the  Immigration  and  Nationality 

11  Act,  the  alien  may  be  classified  as  a  nonimmigrant  under 

12  section  101(a)(15)(H)(ii)  of  such  Act  with  respect  to  such  em- 

13  ployment  until  October  1,   1984,  or,  if  earlier,  one  month 

14  after  the  date  the  alien's  immigrant  visa  becomes  available. 

15  For  purposes  of  applying  section  245  of  such  Act  to  an  alien 

16  classified  as  a  nonimmigrant  under  this  subsection,  the  alien 

17  shall  be  considered  to  have  been  inspected  and  admitted  into 

18  the  United  States  and  subsection  (c)(2)  of  that  section  shall 

19  not  apply. 

20  Paet  B — Nonimmigrants 

21  h-2  workers 

22  Sec.  211.  (a)  Paragraph  (15)(H)  of  section  101(a)  (8 

23  U.S.C.  1101(a))  is  amended  by  striking  out  "to  perform  tem- 

24  porary  services  or  labor,  if  unemployed  persons  capable  of 

25  performing  such  service  or  labor  cannot  be  found  in  this 


60 

55 

1  country"  in  clause  (ii)  and  inserting  in  lieu  thereof  "(a)  to 

2  perform  agricultural  labor  or  services,  as  defined  by  the  Sec- 

3  retary  of  Labor  in  regulations  and  including  agricultural  labor 

4  defined  in  section  3121(g)  of  the  Internal  Revenue  Code  of 

5  1954  and  agriculture  defined  in  section  3(f)  of  the  Fau-  Labor 

6  Standards  Act  of  1938,  of  a  temporary  or  seasonal  nature,  or 

7  (b)  to  perform  other  temporary  services  or  labor". 

8  (b)  Section  214  (8  U.S.C.  1184)  is  amended— 

9  (1)  by  adding  at  the  end  of  subsection  (a)  the  fol- 

10  lowing  new  sentences: 

11  "An  alien  may  not  be  admitted  to  the  United  States  as  a 

12  nonimmigrant — 

13  "(1)  under  section  101(a)(15)(ID(ii)(a)  for  an  ag- 

14  gregate  period  longer  than  the  period  (or  periods)  de- 

15  termined  by  regulations  of  the  Secretary  of  Labor,  or 

16  "(2)   under   section    101(a)(15)(ID(ii)   if  the   alien 

17  was  admitted  to  the  United  States  as  such  a  nonimmi- 

18  grant  within  the  previous  five-year  period  and  the  alien 

19  during  that  period  violated  a  term  or  condition  of  such 

20  previous  admission. 

21  The  Attorney  General  shall  provide  for  such  endorsement  of 

22  entry  and  exit  documents  of  nonimmigrants  described  in  sec- 

23  tion  101(a)(15)(H)(ii)  as  may  be  necessary  to  carry  out  this 

24  section  and  to  provide  notice  for  purposes  of  section  274A.", 
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1  (2)  by  inserting  "(1)"  after  "(c)"  in  subsection  (c), 

2  and 

3  (3)  by  adding  at  the  end  of  subsection  (c)(1),  as  so 

4  redesignated,  the  following: 

5  "For  purposes  of  this  paragraph  the  term  'appropriate  agen- 

6  cies  of  Government'  means  the  Department  of  Labor  and  in- 

7  eludes,  with  respect  to  nonimmigrants  described  in  section 

8  101(a)(15)(H)(ii)(a),  the  Department  of  Agriculture. 

9  "(2)(A)(i)  A  petition  to  import  an  alien  as  a  nonimmi- 

10  grant  under  section  101(a)(15)(II)(ii)(a)  may  not  be  approved 

11  by  the  Attorney  General  unless  the  petitioner  has  appHed  to 

12  the  Secretary  of  Labor  for  a  certification  that — 

13  "(I)  there  are  not  sufficient  workers  who  are  able, 

14  willing,  and  qualified  and  who  will  be  available  at  the 

15  time  and  place  needed  to  perform  the  labor  or  services 

16  involved  in  the  petition,  and 

17  "(TO  the  employment  of  the  alien  in  such  labor  or 

18  services  will  not  adversely  affect  the  wages  and  work- 

19  ing  conditions  of  workers  in  the  United  States  similarly 

20  employed. 

21  "(ii)  A  petition  to  unport  an  alien  as  a  nonimmigrant 

22  under  section  101(a)(15)(ID(ii)(b)  may  not  be  approved  by  the 

23  Attorney  General  unless  the  petitioner  has  appUed  to  the 

24  Secretary  of  Labor  for  a  certification  that — 
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1  "(I)    there    are    not    sufficient    qualified    workers 

2  available  in  the  United  States  to  perform  the  labor  or 

3  services  involved  in  the  petition,  and 

4  "(II)  the  employment  of  the  alien  in  such  labor  or 

5  services  will  not  adversely  affect  the  wages  and  work- 

6  ing  conditions  of  workers  in  the  United  States  similarly 

7  employed. 

8  "(iii)  The  Secretary  of  Labor  may  require  by  regulation, 

9  as  a  condition  of  issuing  the  certification,  the  payment  of  a 

10  fee  to  recover  the  reasonable  costs  of  processing  applications 

1 1  for  certification. 

12  "(B)  The  Secretary  of  Labor  may  not  issue  a  certifica- 

13  tion  under  subparagraph  (A) — 

14  "(i)  if  there  is  a  strike  or  lockout  in  the  course  of 

15  a  labor  dispute  which,  under  the  regulations,  precludes 

16  such  certification,  or 

17  "(ii)  with  respect  to  an  employer  if  the  employer 

18  during  the  previous  two-year  period  employed  nonim- 

19  migrant  aliens   admitted  to  the  United  States  under 

20  section  101(a)(15)(H)(ii)  and  the  Secretary  of  Labor  has 

21  determined,  after  notice  and  opportunity  for  a  hearing, 

22  that  the  employer  at  any  time  during  that  period  sub- 

23  stantially  violated  a  material  term  or  condition  of  the 

24  labor  certification  with  respect  to  the  employment  of 

25  domestic  or  nonimmigrant  workers. 
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1  No  employer  may  be  denied  certification  under  clause  (ii)  for 

2  more  than  three  years  for  any  violation  described  in  such 

3  clause. 

4  "(3)(A)  In  the  case  of  an  application  for  a  labor  certifica- 

5  tion       for       a      nonimmigrant       described      in       section 

6  101(a)(15)(H)(ii)(a)— 

7  "(i)  the  Secretary  of  Labor  may  not  require  that 

8  the  application  be  filed  more  than  50  days  before  the 

9  first  date  the  employer  requires  the  labor  or  services  of 

10  the  alien; 

11  "(ii)   the    employer    shall   be   notified   in   writing 

12  within  seven  days  of  the  date  of  filing  if  the  application 

13  does  not  meet  the  standards  (other  than  that  described 

14  m  paragraph  (2)(A)(i)(I))  for  approval  and  if  it  does  not, 

15  such   notice    shall    include    the    reasons    therefor    and 

16  permit    the    employer    an    opportunity    to    resubmit 

17  promptly  a  modified  application  for  approval;  and 

18  "(iii)  the  Secretary  of  Labor  shall  make,  not  later 

19  than  20  days  before  the  date  such  labor  or  services  are 

20  first   requked   to   be   performed,    the   certification   de- 

21  scribed  in  paragraph  (2)(A)(i)  if  the  employer  has  com- 

22  plied  with  the  criteria  for  certification,  including  crite- 

23  ria  for  the  recruitment  of  eligible  individuals  as  pre- 

24  scribed  by  the  Secretary,  and  if  the  employer  does  not 

25  actually  have,  or  has  not  been  provided  with  referrals 
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1  of,    qualified   eligible   individuals   who   have   indicated 

2  their  availability  to  perform  such  labor  or  services  on 

3  the  terms  and  conditions  of  a  job  offer  which  meets  the 

4  requirements  of  the  Secretary,  except  that  the  terms  of 

5  such  a  labor  certification  remain  effective  only  if  the 

6  employer  continues  to  accept  for  employment,  until  the 

7  date  the  aliens  depart  for  work  with  the  employer, 

8  qualified  eligible  individuals  who  apply  or  are  referred 

9  to  the  employer. 

10  "(B)  A  petition  to  import  an  alien  as  a  nonimmigrant 

11  described  in  section  101(a){15)(H)(ii)(a),  and  an  appUcation 

12  for  a  labor  certification  with  respect  to  such  an  aUen,  may  be 

13  filed  by  an  association  representing  agricultural  producers 

14  which  use  agricultural  labor  or  services.  The  filing  of  such  a 

15  petition  or  application  on  a  member's  behalf  does  not  relieve 

16  the  member  of  any  liability  for  representations  made  in  such 

17  petition  or  application. 

18  "(C)(i)  The  Secretary  of  Labor  shall  provide  for  an  ex- 

19  pedited  procedure  for  the  review  of  a  denial  of  certification 

20  under  paragraph  (2)(A)(i). 

21  "(ii)  The  Secretary  of  Labor  shall  expeditiously,  but  in 

22  no  case  later  than  72  hours  after  the  time  a  new  determina- 

23  tion  is  requested,  make  a  new  determination  on  the  request 

24  for  certification  in  the  case  of  importing  a  nonimmigrant  de- 

25  scribed  in  section   101(a)(15)(H)(ii)(a)  if  able,  willing,   and 
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1  qualified  eligible  individuals  are  not  actually  available  at  the 

2  time  such  labor  or  services  are  required  and  a  certification 

3  was  denied  in  whole  or  in  part  because  of  the  availability  of 

4  qualified  eligible  individuals.  If  the  employer  asserts  that  any 

5  eligible  individuals  who  have  been  referred  are  not  able,  will- 

6  ing  or  qualified,  the  burden  of  proof  is  on  the  employer  to 

7  establish  that  the  mdividuals  referred  are  not  able,  willmg,  or 

8  qualified  because  of  employment-related  reasons  as  shown  by 

9  their  job  performance. 

10  "(D)  For  purposes  of  this  paragraph,  the  term  'eligible 

11  individual'  means,  with  respect  to  employment,  an  individual 

12  who   is   not   an  unauthorized  alien   (as   defmed  in   section 

13  274A(a)(4))  with  respect  to  that  employment. 

14  "(4)  The  Secretary  of  Labor,  in  consultation  with  the 

15  Attorney  General  and  the  Secretary  of  Agriculture,  shall  an- 

16  nually  report  to  the  Congress  on  the  certifications  provided 

17  under  this  subsection,  the  impact  of  aliens  admitted  pursuant 

18  to  such  certifications  on  labor  conditions  m  the  United  States, 

19  and  on  compliance  of  employers  and  nonunmigrants  with  the 

20  terms  and  conditions  of  such  nonimmigrants'  admission  to  the 

21  United  States. 

22  "(5)  There  are  authorized  to  be  appropriated  for  each 

23  fiscal  year,  begmning  with  fiscal  year  1984,  $10,000,000  for 

24  the  purposes  (A)  of  recruiting  domestic  workers  for  tempo- 

25  rary  labor  and  services  which  might  otherwise  be  performed 
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1  by  nonimmigrants  described  in  section  101(a)(15)(H)(ii),  and 

2  (B)  of  monitoring  terms  and  conditions  under  which  such  non- 

3  inunigrants  (and  domestic  workers  employed  by  the  same  em- 

4  ployers)  are  employed  in  the  United  States.  The  Secretary  of 

5  Labor  is  authorized  to  take  such  actions,  including  imposing 

6  appropriate  penalties  and  seeking  appropriate  injunctive  relief 

7  and  specific  performance  of  contractual  obligations,  as  may 

8  be  necessary  to  assure  employer  compliance  with  terms  and 

9  conditions  of  emplo3Tiient  under  this  subsection. 

10  "(6)  There  are  authorized  to  be  appropriated  for  each 

11  fiscal  year,  beginning  with  fiscal  year  1984,  such  sums  as 

12  may  be  necessary  for  the  purpose  of  enabling  the  Secretary  of 

13  Labor  to  make  determinations  and  certifications  under  this 

14  subsection  and  under  section  212(a)(14).". 

15  (c)  The  amendments  made  by  this  section  apply  to  peti- 

16  tions  and  applications  filed  under  section  214(c)  of  the  Immi- 

17  gration  and  Nationality  Act  on  or  after  the  first  day  of  the 

18  seventh  month  beginning  after  the  date  of  the  enactment  of 

19  this  Act  (hereinafter  in  this  section  referred  to  as  the  "effec- 

20  tivedate"). 

21  (d)  Notwithstanding  any  other  provision  of  law,  final 

22  regulations  implementing  the  amendments  made  by  this  sec- 

23  tion  shall  first  be  issued,  on  an  interim  or  other  basis,  not 

24  later  than  the  effective  date. 
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1  (e)  The  Secretary  of  Labor,  in  consultation  with  the  At- 

2  tomey  General  and  the  Secretary  of  Agriculture,  shall  report 

3  to  the  Congress  not  later  than  18  months  after  the  effective 

4  date  on  reconunendations  for  unprovements  in  the  temporary 

5  alien  worker  program  amended  by  this  section,  including  rec- 

6  ommendations — 

7  (1)  improving  the  timeliness  of  decisions  regarding 

8  admission  of  temporary  foreign  workers  under  the  pro- 

9  gram, 

^Q  (2)  removing  any  current  economic  disincentives 

11  to  hiring  United  States  citizens  or  permanent  resident 

12  aliens  where  temporary  foreign  workers  have  been  re- 

13  quested,  and 

14  (3)  improving  the  cooperation  among  government 

15  agencies,   employers,   employer   associations,   workers, 

16  unions,  and  other  worker  associations  to  end  the  de- 

17  pendence  of  any  industry  on  a  constant  supply  of  tem- 

18  porary  foreign  workers. 

19  (f)  It  is  the  sense  of  Congress  that  the  President  should 

20  establish  an  advisory  commission  which  shall  consult  with  the 

21  Government  of  Mexico  and  advise  the  Attorney  General  re- 

22  garding  the  operation  of  the  alien  temporary  worker  program 

23  established  under  section  214(c)  of  the  Immigration  and  Na- 

24  tionality  Act. 
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1  STUDENTS 

2  Sec.   212.   (a)  Section  212(e)  (8  U.S.C.    1182(e))  is 

3  amended — 

4  (1)  by  striking  out  "(e)  No  person"  and  inserting 

5  in  lieu  thereof  "(e)(1)  No  person  (A)", 

6  (2)  by  inserting  after   "training,"   the  following: 

7  "or  (B)  except  as  provided  in  paragraph  (2),  admitted 

8  under  subparagraph  (F)  or  (M)  of  section  101(a)(15)  or 

9  acquiring  such  status  after  admission,", 

10  (3)  by  striking  out  "clause  (iii)"  in  the  second  pro- 

11  viso  and  inserting  in  lieu  thereof  "clause  (A)(iii)  or 

12  clause  (B)  of  the  first  sentence", 

13  (4)  by  striking  out  ":  Provided,  That  upon"  and 

14  inserting  in  lieu  thereof  ".  Upon", 

15  (5)  by  striking  out  ":  And  provided  further,  That 

16  except"  and  inserting  in  lieu  thereof  ".  Except",  and 

17  (6)  by  adding  at  the  end  the  following: 

18  "The  Attorney  General  may  waive  such  two-year  foreign 

19  residence  requirement  in  the  case  of  an  ahen  described  in 

20  clause  (B)  of  the  first  sentence  who  is  an  immediate  relative 

21  (as  specified  in  section  201(b)). 

22  "(2)  The  Attorney  General,  in  the  case  of  an  alien  de- 

23  scribed  in  clause  (B)  of  the  first  sentence  of  paragraph  (1) 

24  who    has    the    status    of    a    nonimmigrant    under    section 

25  101(a)(15)(F),  may  waive  the  two-year  foreign  residence  re- 
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1  quirement  of  paragraph  (1)  if  the  Attorney  General  deter- 

2  mines  that  the  waiver  is  in  the  pubhc  interest  and  that — 

3  "(A)  the  ahen— 

4  "(i)  has  obtained  a  degree  in  a  natural  sci- 

5  ence,  mathematics,  computer  science,  or  an  engi- 

6  neering  field  from  a  college  or  university  in  the 

7  United  States, 

8  "(ii)  is  applying  for  a  visa  as  an  immigrant 

9  described  in  paragraph  (3)  or  (6)  of  section  203(a), 

10  "(iii)(D  has  been  offered  a  position  on  the 

11  faculty  (including  as  a  researcher)  of  a  college  or 

12  university  in  the   United   States   in   the   field  m 

13  which  he  obtained  the  degree,  or 

14  "(II)  has  been  offered  a  research  or  technical 

15  position  by  a  employer  in  the  field  in  which  he  ob- 

16  tained  the  degree, 

17  "(iv)  has  received  a  certification  under  sec- 

18  tion  212(a)(14)  with  respect  to  such  position,  and 

19  "(v)  has  applied  for  a  waiver  under  this  para- 

20  graph  before  September  30,  1989;  or 

21  "(B)  the  alien— 

22  "(i)  has  obtained  a  degree  in  a  natural  sci- 

23  ence,  mathematics,  computer  science,  or  in  a  field 

24  of  engineering  or  business, 
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1  "(ii)  is  applying  for  a  visa  as  a  nonimmigrant 

2  described  in  section  101(a)(15)(H)(iii), 

3  "(iii)  will  receive  no  more  than  three  years  of 

4  training  by   a  firm,   corporation,   or  other  legal 

5  entity  in  the  United  States,  which  training  will 

6  enable  the  alien  to  return  to  the  country  of  his  na- 

7  tionaUty  or  last  residence  and  be  employed  there 

8  as  a  manager  by  the  same  firm,  corporation,  or 

9  other  legal  entity,  or  a  branch,  subsidiary,  or  affil- 

10  iate  thereof,  and 

11  "(iv)   furnishes   the   Attorney   General   each 

12  year  with  an  affidavit  (in  such  form  as  the  Attor- 

13  ney  General  shall  prescribe)  that  attests  that  the 

14  alien  (I)  is  in  good  standing  in  the  training  pro- 

15  gram  in  which  the  alien  is  participating,  and  (II) 

16  will  return  to  the  country  of  his  nationality  or  last 

17  residence   upon   completion   of  the   training  pro- 

18  gram.", 

19  (b)  Section  245(c)  (8  U.S.C.   1255(c))  is  amended  by 

20  striking  out  "or"  before  "(3)"  and  by  inserting  before  the 

21  period  at  the  end  the  following:  ",  or  (4)  an  alien  (other  than 

22  an  immediate  relative  specified  in  section  201(b)  or  an  alien 

23  who  has  received  a  waiver  under  section  212(e)(2)(A))  who 

24  entered  the  United  States  classified  as  a  nonimmigrant  under 

25  subparagraph  (F)  or  (M)  of  section  101(a)(15)  or  who  was 
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1  admitted  as  a  nonimmigrant  visitor  without  a  visa  under  sub- 

2  section  0)  or  (m)  of  section  212.". 

3  (c)  Section  244(b)  (8  U.S.C.  1254(b))  is  amended— 

4  (1)  by   striking   out   "(b)"    and  inserting  in  lieu 

5  thereof  "(b)(1)",  and 

6  (2)  by  adding  at  the  end  the  following: 

7  "(2)  In  determining  the  period  of  continuous  physical 

8  presence  in  the  United  States  under  subsection  (a),  there 

9  shall  not  be  included  any  period  in  which  the  alien  was  m  the 

10  United  States  as — 

11  "(A)  a  nonimmigrant  described  in  subparagraph 

12  (F)  or  (M)  of  section  101(a)(15),  or 

13  "(B)     a     nonimmigrant     described     in     section 

14  101(a)(15)(H)(iii),  pursuant  to  a  waiver  under  section 

15  212(e)(2)(B).". 

16  (d)(1)  The  amendments  made  by  subsection  (a)  apply  to 

17  aUens  admitted  to  the  United  States  as  a  nonimmigrant  de- 

18  scribed  in  subparagraph  (F)  or  (M)  of  section  101(a)(15)  of  the 

19  Immigration  and  Nationality  Act  after  the  date  of  the  enact- 

20  ment  of  this  Act  or  who  otherwise  acquire  such  status  after 

21  such  date. 

22  (2)  The  amendments  made  by  subsection  (b)  apply  to 

23  ahens  without  regard  to  the  date  the  aliens  enter  the  United 

24  States. 
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1  (3)  The  amendments  made  by  subsection  (c)  apply  to 

2  periods  occurring  on  or  after  the  date  of  the  enactment  of  this 

3  Act  and  shall  not  have  the  effect  of  excluding  (in  the  determi- 

4  nation  of  a  period  of  continuous  physical  presence  in  the 

5  United  States)  any  period  before  the  date  of  the  enactment  of 

6  this  Act. 

7  VISA  WAIVER  FOR  CERTAIN  VISITORS 

8  Sec.  213.  (a)  Section  212  (8  U.S.C.  1182)  is  amended 

9  by  adding  at  the  end  thereof  the  following  new  subsections: 

10  "(1)(1)  The  Attorney  General  and  the  Secretary  of  State 

11  are  authorized  to  establish  a  pilot  program  (hereinafter  in  this 

12  subsection  referred  to  as  the  'program')  under  which  the  re- 

13  quirement  of  paragraph  (26)(B)  of  subsection  (a)  may  be 

14  waived  by  the  Attorney  General  and  the  Secretary  of  State, 

15  acting  jointly  and  in  accordance  with  this  subsection,  in  the 

16  case  of  an  alien  who — 

17  "(A)  is  applying  for  admission  during  the  pilot 

18  program  period  (as  defined  in  paragraph  (5))  as  a  non- 
19  immigrant  visitor  (described  in  section   101(a)(15)(B)) 

20  for  a  period  not  exceeding  90  days; 

21  "(B)  is  a  national  of  a  country  which — 

22  "(i)  extends  or  agrees  to  extend  reciprocal 

23  privileges  to  citizens  and  nationals  of  the  United 

24  States,  and 
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1  "(ii)  is  designated  as  a  pilot  country  under 

2  paragraph  (3); 

3  "(C)  before  such  admission  completes  such  inrnii- 

4  gration  form  as  the  Attorney  General  shall  establish 

5  under    paragraph    (2)(C)    and    executes    a    waiver    of 

6  review  and  appeal  described  in  paragraph  (2)(D); 

7  "(D)  has  a  round  trip,  nonrefundable,  nontransfer- 

8  able,  open-dated  transportation  ticket  which — 

9  "(i)  is  issued  by  a  carrier  which  has  entered 

10  into  an  agreement  described  in  paragraph  (4),  and 

11  "(ii)  guarantees  transport  of  the  alien  out  of 

12  the  United  States  at  the  end  of  the  ahen's  visit; 

13  and 

14  "(E)   has   been   determmed   not   to   represent   a 

15  threat  to  the  welfare,  safety,  or  security  of  the  United 

16  States; 

17  except  that  no  such  ahen  may  be  admitted  without  a  visa 

18  pursuant  to  this  subsection  if  the  alien  failed  to  comply  with 

19  the  conditions  of  any  previous  admission  as  a  normnmigrant. 

20  "(2)(A)  The  program  may  not  be  put  into  operation  until 

21  the  end  of  the  30-day  period  beginning  on  the  date  that  the 

22  Attorney  General  submits  to  the  Congress  a  certification  that 

23  the  screening  and  monitoring  system  described  in  subpara- 

24  graph  (B)  is  operational  and  that  the  form  described  in  sub- 

25  paragraph  (C)  has  been  produced. 
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1  "(B)  The  Attorney  General  in  cooperation  with  the  Sec- 

2  retary  of  State  shall  develop  and  establish  an  automated  data 

3  arrival  and  departure  control  system  to  screen  and  monitor 

4  the  arrival  and  departure  into  the  United  States  of  nonimmi- 

5  grant  visitors  receiving  a  visa  waiver  under  the  program. 

6  "(C)  The  Attorney  General  shall  develop  a  form  for  use 

7  under  the  program.  Such  form  shall  be  consistent  and  com- 

8  patible  with  the  control  system  developed  under  subpara- 

9  graph  (B).  Such  form  shall  provide  for,  among  other  items — 

10  "(i)  a  summary  description  of  the  conditions  for 

11  excluding  nonimmigrant  visitors  from  the  United  States 

12  under  subsection  (a)  and  this  subsection, 

13  "(ii)  a  description  of  the  conditions  of  entry  with  a 

14  waiver  under  this  subsection,  including  the  limitation  of 

15  such  entry  to  90  days  and  the  consequences  of  failure 

16  to  abide  by  such  conditions,  and 

17  "(iii)  questions  for  the  alien  to  answer  concerning 

18  any  previous  denial  of  the  alien's  application  for  a  visa. 

19  "(D)  An  alien  may  not  be  provided  a  waiver  under  this 

20  subsection  unless  the  alien  has  waived  any  right  (i)  to  review 

21  or  appeal  under  the  Act  of  an  immigration  officer's  determi- 

22  nation  as  to  the  admissibility  of  the  alien  at  the  port  of  entry 

23  into  the  United  States  or  (ii)  to  contest,  other  than  on  the 

24  basis  of  an  application  for  asylum,  any  action  for  deportation 

25  against  the  alien. 
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1  "(3)(A)  The  Attorney  General  and  the  Secretary  of 

2  State  acting  jointly  may  designate  up  to  five  countries  as 

3  pUot  countries  for  purposes  of  this  subsection. 

4  "(B)  For  the  period  beginning  after  the  30-day  period 

5  described  in  paragraph  (2)(A)  and  ending  on  the  last  day  of 

6  the  first  fiscal  year  which  begins  after  such  30-day  period,  a 

7  country  may  not  be  designated  as  a  pilot  country  unless  the 

8  sum  of — 

9  "(i)  the  total  number  of  refusals  during  the  fiscal 

10  year  ending  immediately  before  such  30-day  period  of 

11  nonimmigrant  visitor  visas  for  nationals  of  that  coun- 

12  try,  and 

13  "(ii)  the  total  of  the  number  of  nationals  of  that 

14  country  who  were  excluded  ft-om  admission  or  with- 

15  drew  their  apphcation  for  admission  during  such  fiscal 

16  year  as  a  nonimmigrant  visitor, 

17  was  less  than  2.0  percent  of  the  total  number  of  nonimmi- 

18  grant  visitor  visas  for  nationals  of  that  country  which  were 

19  granted  or  reftised  during  such  fiscal  year. 

20  "(C)  For  each  fiscal  year  (within  the  pUot  program 

21  period)  after  the  period  specified  in  subparagraph  (B)— 

22  "(i)  in  the  case  of  a  country  which  was  a  pilot 

23  country  in  the  previous  fiscal  year,  a  country  may  not 

24  be  designated  as  a  pilot  country  unless  the  sum  of— 
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1  "(I)  the  total  of  the  number  of  nationals  of 

2  that  country  who  were  excluded  from  admission 

3  or  withdrew  their  application  for  admission  during 

4  such  previous  fiscal  year  as  a  noninunigrant  visi- 

5  tor,  and 

6  "(II)  the  total  number  of  nationals  of  that 

7  country  who  were  admitted  as  nonimmigrant  visi- 

8  tors  during  such  previous  fiscal  year  and  who  vio- 

9  lated  the  terms  of  such  admission, 

10  was  less  than  2.0  percent  of  the  total  number  of  na- 
il tionals  of  that  country  who  applied  for  admission  as 

12  nonimmigrant  visitors  during  such  previous  fiscal  year, 

13  or 

14  "(ii)  in  the  case  of  another  country,  the  country 

15  may  not  be  designated  as  a  pilot  country  unless  the 

16  sum  of — 

17  "(I)  the  total  number  of  refusals  during  the 

18  previous  fiscal  year  of  nonimmigrant  visitor  visas 

19  for  nationals  of  that  country,  and 

20  "(II)  the  total  of  the  number  of  nationals  of 

21  that  country  who  were  excluded  from  admission 

22  or  withdrew  their  appKcation  for  admission  during 

23  such  previous  fiscal  year  as  a  nonimmigrant  visi- 

24  tor, 
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1  was  less  than  2.0  percent  of  the  total  number  of  non- 

2  immigrant  visitor  visas  for  nationals  of  that  country 

3  which  were  granted  or  refused  during  such  previous 

4  fiscal  year. 

5  "(4)  The  agreement  referred  to  in  paragraph  (l)(D)(i)  is 

6  an  agreement  between  a  carrier  and  the  Attorney  General 

7  under  which  the  carrier  agrees,  in  consideration  of  the  waiver 

8  of  the  visa  requirement  with  respect  to  a  nonimmigrant  visi- 

9  tor  under  this  subsection — 

10  "(A)  to  mdemnify  the  United  States  against  any 

11  costs    for    the    transportation    of   the    alien   from    the 

12  United  States  if  the  visitor  is  refused  admission  to  the 

13  United  States  or  remains  in  the  United  States  unlaw- 

14  fully  after  the  90-day  period  described  in  paragraph 

15  (l)(A)(i),  and 

16  "(B)  to  submit  daily  to  immigration  officers  any 

17  immigration  forms  received  with  respect  to  nonunmi- 

18  grant  visitors  provided  a  waiver  under  this  subsection. 

19  The  Attorney  General  may  terminate  such  an  agreement 

20  with  five  days'  notice  to  the  carrier  for  the  carrier's  failure  to 

21  meet  the  terms  of  such  agreement. 

22  "(5)  For  purposes  of  this  subsection,  the  term  'pilot  pro- 

23  gram  period'  means  the  period  beginning  at  the  end  of  the 

24  30-day  period  referred  to  in  paragraph  (2)(A)  and  ending  on 
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1  the  last  day  of  the  third  fiscal  year  which  begins  after  such 

2  30-day  period. 

3  "(6)  The  Attorney  General  and  the  Secretary  of  State 

4  shall  jointly  monitor  the  program  and  shall  report  to  the  Con- 

5  gress  not  later  than  two  years  after  the  beginnmg  of  the  pilot 

6  program,  and  shall  include  in  such  report  recommendations 

7  respecting  extension  of  the  pilot  program  period  and  of  the 

8  number  of  countries  that  may  be  designated  under  paragraph 

9  (3)(A). 

10  "(m)  The  requirement  of  paragraph  (26)(B)  of  subsection 

11  (a)  may  be  waived  by  the  Attorney  General,  the  Secretary  of 

12  State,  and  the  Secretary  of  the  Interior,  acting  jointly,  in  the 

13  case  of  an  alien  applymg  for  admission  as  a  nonimmigrant 

14  visitor  for  business  or  pleasure  and  solely  for  entry  into  and 

15  stay  on  Guam  for  a  period  not  to  exceed  15  days,  if  the 

16  Attorney  General,  the  Secretary  of  State,  and  the  Secretary 

17  of  the  Interior  jointly  determine  that — 

18  "(1)  the  Territory  of  Guam  has  developed  an  ade- 

19  quate  arrival  and  departure  control  system,  and 

20  "(2)  such  a  waiver  does  not  present  a  threat  to 

21  the  welfare,  safety,  or  security  of  the  United  States.". 

22  (b)  Section  214(a)  (8  U.S.C.   1184(a))  is  amended  by 

23  adding  at  the  end  the  following  new  sentence:  "No  alien  ad- 

24  mitted  to  the  United  States  without  a  visa  pursuant  to  sub- 

25  section  0)  or  (m)  of  section  212  may  be  authorized  to  remain 
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1  in  the  United  States  as  a  nonimmigrant  visitor  for  a  period 

2  exceeding  90  days  or  15  days,  respectively,  from  the  date  of 

3  admission,", 

4  (c)  For  amendment  prohibiting  noninmiigrant  visitors 

5  entering  under  visa  waivers  from  adjusting  their  status  to 

6  immigrants,  see  section  212(b)  of  this  Act, 

7  (d)  Section  248  (8  U.S,C.  1258)  is  amended  by  striking 

8  out  "and"  at  the  end  of  paragraph  (2),  by  striking  out  the 

9  period  at  the  end  of  paragraph  (3)  and  inserting  in  lieu  there- 

10  of  ",  and"  and  by  adding  at  the  end  thereof  the  following 

1 1  new  paragraph: 

12  "(4)  an  ahen  admitted  as  a  nonimmigrant  visitor 

13  without  a  visa  under  subsection  0)  or  (m)  of  section 

14  212,". 

15  TITLE  m— LEGALIZATION 

16  LEGALIZATION 

17  Sec.  301.  (a)  Chapter  5  of  title  EC  is  amended  by  insert- 

18  ing  after  section  245  (8  U.S.C.  1255)  the  following  new  sec- 

19  tion: 

20  "adjustment  of  status  of  certain  entrants 

21  before  january  1,  1980,  to  that  of  person  ad- 

22  mitted  for  temporary  or  permanent  residence 

23  "Sec  245A.  (a)  The  Attorney  General  may,  in  his  dis- 

24  cretion  and  under  such  regulations  as  he  shall  prescribe, 
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1  adjust  the  status  of  an  alien  to  that  of  an  aUen  lawfully  ad- 

2  mitted  for  permanent  residence  if — 

3  "(1)  the  alien  applies  for  such  adjustment  during 

4  the  one-year  period  beginning  October  1,  1983, 

5  "(2)(A)  the  alien  (other  than  an  alien  who  entered 

6  as   a  nonimmigrant)   establishes   that   he   entered   the 

7  United  States  prior  to  January  1,  1977,  and  has  re- 

8  sided  continuously  in  the  United  States  in  an  unlawful 

9  status  since  January  1,  1977,  or 

10  "(B)  the  aUen  entered  the  United  States  as  a  non- 
11  immigrant  before  January  1,  1977,  the  alien's  period 

12  of  authorized  stay  as  a  nonimmigrant  expired  before 

13  January  1,  1977,  through  the  passage  of  time  or  the 

14  ahen's  unlawful  status  was  known  to  the  Government 

15  as  of  January  1,  1977,  and  the  aHen  has  resided  con- 

16  tinuously  in  the  United  States  in  an  unlawful  status 

17  since  January  1,  1977;  and 

18  "(C)  in  the  case  of  an  aHen  who  at  any  tune  was 

19  a  nonimmigrant  exchange  alien  (as  defined  in  section 

20  101(a)(15)(J)),  the  ahen  was  not  subject  to  the  two- 

21  year  foreign  residence  requirement  of  section  212(e)  or 

22  has   fulfilled   that   requirement   or  received   a   waiver 

23  thereof;  and 

24  "(3)  the  alien— 
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1  "(A)  is  admissible  to  the  United  States  as  an 

2  immigrant,   except   as   otherwise   provided  under 

3  subsection  (c)(3), 

4  "(B)  has  not  been  convicted  of  any  felony  or 

5  of  three  or  more  misdemeanors  committed  in  the 

6  United  States,  and 

7  "(C)  has  not  assisted  in  the  persecution  of 

8  any  person  or  persons  on  account  of  race,  reli- 

9  gion,    nationaHty,    membership    in    a    particular 

10  social  group,  or  political  opinion. 

11  "(b)(1)  The  Attorney  General,   in  his   discretion  and 

12  under  such  regulations  as  he  shall  prescribe,  may  adjust  the 

13  status  of  an  alien  to  that  of  an  alien  lawfully  admitted  for 

14  temporary  residence  if — 

15  "(A)  the  ahen  applies  for  such  adjustment  during 

16  the  one-year  period  beginning  October  1,  1983; 

17  "(B)(i)(D  the  ahen  (other  than  an  alien  who  en- 

18  tered  as  a  nonimmigrant)  establishes  that  he  entered 

19  the  United  States  prior  to  January  1,  1980,  and  has 

20  resided  continuously  in  the  United  States  in  an  unlaw- 

21  ful  status  since  January  1,  1980,  or 

22  "(ID  the  alien  entered  the  United  States  as  a 

23  noninunigrant    before    January    1,    1980,    the    aUen's 

24  period  of  authorized  stay  as  a  nonimmigrant  expired 

25  before  January  1,  1980,  through  the  passage  of  time 
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1  or  the  alien's  unlawful  status  was  known  to  the  Gov- 

2  ernment  as  of  January  1,  1980,  and  the  alien  has  re- 

3  sided  continuously  in  the  United  States  in  an  unlawful 

4  status  since  January  1,  1980;  and 

5  "(ni)  in  the  case  of  an  alien  who  at  any  time  was 

6  a  nonimmigrant  exchange  alien  (as  defined  in  section 

7  101(a)(15)(J)),  the  alien  was  not  subject  to  the  two- 

8  year  foreign  residence  requirement  of  section  212(e)  or 

9  has   fulfilled   that   requirement   or   received   a   waiver 

10  thereof;  or 

11  "(ii)  the  alien  is — 

12  "(I)  a  national  of  Cuba  who  arrived  in  the 

13  United  States  and  presented  himself  for  inspection 

14  after  April  20,  1980,  and  before  January  1,  1981, 

15  and  who  is  still  physically  present  in  the  United 

16  States; 

17  "(n)  a  national  of  Haiti  who  on  December 

18  31,  1980,  was  the  subject  of  exclusion  or  deporta- 

19  tion  proceedings  under  section  236  or  section  242 

20  of  the  Immigration  and  Nationality  Act,  including 

21  a  national  of  Haiti  who  on  that  date  was  under  an 

22  order  of  exclusion  and  deportation  or  under  an 

23  order  of  deportation  which  had  not  yet  been  ex- 

24  ecuted; 
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1  "(m)  a  national  of  Haiti  who  was  paroled 

2  into  the  United  States  under  section  212(d)(5)  of 

3  such   Act    or   was    granted   voluntary    departure 

4  before  December  31,   1980,  and  was  physically 

5  present  in  the  United  States  on  that  date;  or 

6  "(IV)  a  national  of  Cuba  or  Haiti  who  on 

7  December    31,    1980,    had    an    application    for 

8  asylum  pending  with  the  Lnmigration  and  Natu- 

9  ralization  Service;  and 

10  "(C)  the  alien— 

11  "(i)  is  admissible  to  the  United  States  as  an 

12  immigrant,    except   as   otherwise   provided  under 

13  subsection  (c)(3), 

14  "(ii)  has  not  been  convicted  of  any  felony  or 

15  three   or   more   misdemeanors   committed  in   the 

16  United  States,  and 

17  "(iii)  has  not  assisted  in  the  persecution  of 

18  any  person  or  persons  on  account  of  race,  reli- 

19  gion,    nationality,    membership    in    a    particular 

20  social  group,  or  political  opinion. 

21  "(2)  In  the  case  of  an  alien  during  the  period  he  is 

22  granted  lawful  temporary  resident  status  under  paragraph 

23  (D— 

24  "(A)  the  Attorney  General  shall,  in  accordance 

25  with  regulations,   permit   the   alien   to   return   to   the 
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1  United  States  after  such  brief  and  casual  trips  abroad 

2  as  reflect  an  intention  on  the  part  of  the  alien  to  adjust 

3  to  lawful  permanent  resident  status  under  paragraph 

4  (3),  and 

5  "(B)  the  Attorney  General  shall  grant  the  alien 

6  authorization  to  engage  in  emplojonent  in  the  United 

7  States  and  provide  to  that  alien  an  'employment  au- 

8  thorized'     endorsement    or    other    appropriate    work 

9  permit. 

10  "(3)  The  Attorney  General,  in  his  discretion  and  under 

11  such  regulations  as  he  may  prescribe,  may  adjust  the  status 

12  of  any  alien  provided  lawful  temporary  resident  status  under 

13  paragraph  (1)  to  that  of  an  alien  lawfully  admitted  for  perma- 

14  nent  residence  if  the  ahen — 

15  "(A)  applies  for  such  adjustment  during  the  six- 

16  month  period  beginning  with  the  thirty-seventh  month 

17  that  begins  after  the  date  the  alien  was  granted  such 

18  temporary  resident  status; 

19  "(B)  estabUshes  that  he  has  continuously  resided 

20  in   the   United   States   since   the   date   the   alien  was 

21  granted  such  temporary  resident  status; 

22  "(C)(i)  is  admissible  to  the  United  States  as  an 

23  immigrant,  except  as  otherwise  provided  under  subsec- 

24  tion  (c)(3),  and 
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1  "(ii)  has  not  been  convicted  of  any  felony  or  three 

2  or  more  misdemeanors  conunitted  in  the  United  States; 

3  and 

4  "(D)  can  demonstrate  that  he  either  (i)  meets  the 

5  requirement  of  paragraph  (1)  of  section  312  (relating  to 

6  minimal  understanding  of  ordinary  English),  or  (ii)  is 

7  satisfactorily  pursuing  a  course  of  study  (recognized  by 

8  the  Attorney  General)  to  achieve  such  an  understand- 

9  ing  of  English. 

10  "(4)  The  Attorney  General  shall  provide  for  the  rescis- 

11  sion  of  temporary  resident  status  granted  an  alien  under  this 

12  subsection — 

13  "(A)  if  it  appears  to  the  Attorney  General  that 

14  the  alien  was  in  fact  not  eligible  for  such  status, 

15  "(B)  if  the  aUen  commits  an  act  that  (i)  makes  the 

16  alien  inadmissible  to  the  United  States  as  an  unmi- 

17  grant,  except  as  otherwise  provided  under  subsection 

18  (c)(3),  or  (ii)  is  convicted  of  any  felony  or  three  or  more 

19  misdemeanors  committed  in  the  United  States,  or 

20  "(C)  at  the  end  of  the  forty-third  month  beginning 

21  after  the  date  the  alien  is  granted  such  status,  unless 

22  the  alien  has  filed  an  application  for  adjustment  of  such 

23  status  pursuant  to  paragraph  (3)  and  such  application 

24  has  not  been  denied. 
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1  "(c)(1)  The  Attorney  General  shall  provide  that  applica- 

2  tions  for  adjustment  of  status  under  subsection  (a)  and  sub- 

3  section  (b)(1)  may  be  made  to  and  received,  on  behalf  of  the 

4  Attorney  General,  by  qualified  voluntary  agencies,  which 

5  have  been  designated  for  such  purpose  by  the  Attorney  Gen- 

6  eral. 

7  "(2)  The  numerical  limitations  of  sections  201  and  202 

8  shall  not  apply  to  the  adjustment  of  aliens  to  lawful  perma- 

9  nent  resident  status  under  this  section, 

10  "(3)  The  provisions  of  paragraph  (14),  (20),  (21),  (25), 

11  and  (32)  of  section  212(a)  shall  not  be  applicable  in  the  deter- 

12  mination    of    an    alien's    admissibihty    under    subsections 

13  (a)(3)(A),  (b)(l)(C)(i),  (b)(3)(C)(i),  and  (b)(4)(A)(i),  and  the  At- 

14  tomey  General,  in  making  such  determination,  may  waive 

15  any  other  provision  of  such  section  other  than  paragraph  (9), 

16  (10),  (23)  (except  for  so  much  of  such  paragraph  as  relates  to 

17  a  single  offense  of  simple  possession  of  30  grams  or  less  of 

18  marihuana),  (27),  (28),  (29),  or  (33)  ^vith  respect  to  the  alien 

19  involved  for  humanitarian  purposes,  to  assure  family  unity,  or 

20  when  it  is  otherwise  m  the  public  interest. 

21  "(4)  During  the  six-month  period  beginning  on  the  date 

22  of  the  enactment  of  this  section,  the  Attorney  General,  in 

23  cooperation   with   qualified   voluntary    agencies    designated 

24  under  paragraph  (1),  shall  broadly  disseminate  information 
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1  respecting  the  benefits  which  aliens  may  receive  under  this 

2  section  and  the  requirements  to  obtain  such  benefits. 

3  "(5)  Notwithstanding  any  other  provision  of  law,  the 

4  Attorney  General  shall  first  issue,  on  an  interim  or  other 

5  basis  and  before  October  1,  1983,  such  regulations  as  are 

6  necessary  to  implement  this  section  on  a  timely  basis. 

7  "(6)  The  Attorney  General  shall  provide  that  in  the  case 

8  of  an  alien  who  is  apprehended  before  October  1,  1983,  and 

9  who  can  establish  a  prima  facie  case  of  eligibility  to  have  his 

10  status  adjusted  under  subsection  (a)  or  (b)(1)  (but  for  the  fact 

11  that  he  may  not  apply  for  such  adjustment  until  October  1, 

12  1983)  may  not  be  deported  or  excluded  until  he  has  had  a 

13  reasonable  opportunity  to  file  an  application  for  such  adjust- 

14  ment. 

15  "(d)(1)  During  the  period  an  alien  is  in  lawful  temporary 

16  resident  status  granted  under  subsection  (b)(1)  and  during  the 

17  three-year  period  beginning  on  the  date  an  alien  is  granted 

18  lawful  permanent  resident  status  under  subsection  (a)  or 

19  (b)(3),  and  notwithstanding  any  other  provision  of  law — 

20  "(A)   except   as   provided  in   paragraph   (2),    the 

21  alien  is  not  eligible  for — 

22  "(i)  any  program  of  financial  assistance  fur- 

23  nished  under  Federal  law  (whether  through  grant, 

24  loan,  guarantee,  or  otherwise)  on  the  basis  of  fi- 

25  nancial  need,  as  such  programs  are  identified  by 
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1  the  Attorney  General  in  consultation  with  other 

2  appropriate  heads  of  the  various  departments  and 

3  agencies  of  Government, 

4  "(ii)  medical  assistance  under  a  State  plan 

5  approved  under  title  XIX  of  the  Social  Security 

6  Act,  and 

7  "(iii)  assistance  under  the  Food  Stamp  Act  of 

8  1977,  and 

9  "(B)  a  State  or  poHtical  subdivision  therein  may, 

10  to  the  extent  consistent  with  subparagraph  (A),  provide 

11  that  the  alien  is  not  eligible  for  the  programs  of  finan- 

12  cial  or  medical  assistance  furnished  under  the  law  of 

13  that  State  or  political  subdivision. 

14  "(2)  Paragraph  (1)  shall  not  apply — 

15  "(A)     to     an     aUen     described     in     subsection 

16  (b)(l)(B)(ii)  (relatmg  to  certam  Cuban  and  Haitian  en- 

17  trants), 

18  "(B)  in  the  case  of  assistance  provided  to  aliens 

19  who  are  determined  (in  accordance  with  regulations 

20  prescribed  by   the   Attorney   General   in   consultation 

21  with  the  Secretary  of  Health  and  Human  Services)  to 

22  require  such  assistance  because  of  age  (in  the  case  of 

23  aliens  65  years  of  age  or  older),  blindness,  or  disability, 

24  and 
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1  "(C)  in  the  case  of  medical  assistance  provided  to 

2  aliens  who  are  determined  (in  accordance  with  regula- 

3  tions  prescribed  by  the  Attorney  General  in  consulta- 

4  tion  with  the  Secretary  of  Health  and  Human  Serv- 

5  ices)  to  require  such  assistance  in  the  interest  of  public 

6  health  or  because  of  serious  illness  or  injury. 

7  "(3)  For  the  piu-pose  of  section  501  of  the  Refugee  Edu- 

8  cation  Assistance  Act  of  1980  (Public  Law  96-422),  assist- 

9  ance  shall  be  continued  under  such  section  with  respect  to  an 

10  alien  without  regard  to  the  aUen's  adjustment  of  status  under 

11  this  section. 

12  "(e)  The  Attorney  General,  after  consultation  with  the 

13  Committees  on  the  Judiciary  of  the  House  of  Representatives 

14  and  the  Senate  and  with  qualified  voluntary  agencies  desig- 

15  nated  pursuant  to  subsection  (c)(1),  shall  prescribe  regulations 

16  estabhshing  a  definition  of  the  term  'resided  contmuously',  as 

17  used  in  this  section,  and  for  establishing  the  requirements 

18  necessary  to  prove  eligibility  for  immigration  benefits  under 

19  this  section.   Such  regulations  may  be  prescribed  to  take 

20  effect  on  an  interim  basis  if  the  Attorney  General  determines 

21  that  this  is  necessary  in  order  to  implement  this  section  in  a 

22  timely  maimer. 

23  "(0  In  order  to  carry  out  this  section  (including  the 

24  making  of  arrangements  with  qualified  voluntary  agencies 

25  under  subsection  (c)(1)  and  the  dissemination  of  information 
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1  under  subsection  (c)(3))  there  are  authorized  to  be  appropri- 

2  ated  $10,000,000  for  fiscal  year  1984.". 

3  (b)  The  table  of  contents  for  chapter  5  of  title  11  is 

4  amended  by  inserting  after  the  item  relating  to  section  245 

5  the  following  new  item: 

"Sec.  245A.  Adjustment  of  status  of  certain  entrants  before  January  1,  1980,  to 
that  of  person  admitted  for  temporary  or  permanent  residence.". 

6  (c)  The  President  shall  transmit  to  Congress,  not  later 

7  than  18  months  after  the  date  of  the  enactment  of  this  Act,  a 

8  report  on  the  impact  of  the  enactment  of  the  legalization  pro- 

9  gram  described  in  section  245A  of  the  Immigration  and  Na- 

10  tionality  Act,  including  such  impact  on  State  and  local  gov- 

1 1  ernments  in  the  different  regions  of  the  United  States. 

12  (d)(1)  Public  Law  89-732  (approved  November  2,  1966) 

13  is  repealed. 

14  (2)  The  repeal  made  by  paragraph  (1)  shall  not  apply  to 

15  a  native  or  citizen  of  Cuba  who  has  been  inspected  and  ad- 

16  mitted  or  paroled  into  the  United  States  before  April  21, 

17  1980. 

18  UPDATING  EEGISTEY  DATE  TO  JANUAEY  1,   1973 

19  Sec.  302.  (a)  Section  249  (8  U.S.C.  1259)  is  amend- 

20  ed— 

21  (1)  by  striking  out  "june  30,  1948"  in  the  head- 

22  ing  and  inserting  in  lieu  thereof  "januaey  i,  197  3", 

23  and 
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1  (2)  by  striking  out  "June  30,  1948"  in  paragraph 

2  (a)  and  inserting  in  lieu  thereof  "January  1,  1973". 

3  (b)  The  item  in  the  table  of  contents  relating  to  section 

4  249  is  amended  by  striking  out — 

"June  30,  1948", 

5  and  inserting  in  lieu  thereof — 

"January  1,  1973". 

6  STATE  LEGALIZATION  ASSISTANCE 

7  Sec.  303.  (a)  There  are  authorized  to  be  appropriated  to 

8  carry  out  subsections  (b)  and  (c)  of  this  section  such  sums  as 

9  may  be  necessary  for  fiscal  year  1984  and  for  each  of  the 

10  three  succeeding  fiscal  years. 

11  (b)(1)  Subject  to  the  amounts  provided  in  advance  in  ap- 

12  propriation  Acts,  the  Secretary  of  Health  and  Human  Serv- 

13  ices  shall  provide  reunbursement  to  each  State  (as  defined  in 

14  paragraph  (2)(A))  for  100  percent  of  the  costs  of  programs  of 

15  public  assistance  (as  defined  in  paragraph  (2)(B))  provided  to 

16  any  eligible  legaHzed  alien  (as  defined  in  paragraph  (2)(C)). 

17  (2)  For  purposes  of  this  subsection: 

18  (A)  The  term  "State"  has  the  meamng  given  such 

19  term  in  section  101(a)(36)  of  the  Immigration  and  Na- 

20  tionality  Act  (8  U.S.C.  1101(a)(36)). 

21  (B)   The   term   "programs   of  public   assistance" 

22  means  programs  existing  in  a  State  or  local  jurisdiction 

23  which— 
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1  (i)  provide  for  cash,  medical,  or  other  assist- 

2  ance  designed  to  meet  the  basic  subsistence  or 

3  health  needs  of  individuals  or  required  in  the  in- 

4  terest  of  public  health, 

5  (ii)  are  generally  available  to  needy  individ- 

6  uals  residing  in  the  State  or  locality,  and 

7  (iii)  receive  funding  from  units  of  State  or 

8  local  government. 

9  (C)  The  term  "eligible  legalized  alien"  means — 

10  (i)  an  alien  who  has  been  granted  permanent 

11  resident  status  under  section  245A(a)  of  the  Im- 

12  migration  and  Nationality  Act,  but  only  until  the 

13  end  of  the  three-year  period  beginning  on  the  date 

14  the  alien  was  granted  such  status;  and 

15  (ii)  an  alien  who  has  been  granted  temporary 

16  resident  status  under  section  245A(b)(l)  of  such 

17  Act,  but  only  until — 

18  (I)    such   temporary   resident    status    is 

19  terminated,  or 

20  (H)  if  the  alien  has  been  subsequently 

21  granted  permanent  resident  status  under  sec- 

22  tion  245A(b)(3)  of  such  Act,  until  the  end  of 

23  the  three-year  period  beginning  on  the  date 

24  such  permanent  resident  status  was  granted, 

25  whichever  is  later. 
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1  (c)(1)  Subject  to  the  amounts  provided  in  advance  in  ap- 

2  propriation  Acts  and  in  accordance  with  this  section,  the  Sec- 

3  retary  of  Education  shall  make  payments  to  State  education- 

4  al  agencies  for  the  purpose  of  assisting  local  educational 

5  agencies  of  that  State  in  providing  educational  services  for 

6  eligible  legaUzed  aUens  (as  defined  in  paragraph  (3)(B)). 

7  (2)  The  amount  of  the  payment  to  a  State  educational 

8  agency  under  this  subsection  for  a  fiscal  year  shall  be  based 

9  on  the  number  of  eligible  legalized  ahens  (as  defined  in  para- 

10  graph  (3)(B))  are  enrolled  in  elementary  and  secondary  public 

11  schools    under    the   jurisdiction    of    each   local    educational 

12  agency  within  that  State. 

13  (3)  For  purposes  of  this  subsection: 

14  (A)  The  terms  "elementary  school",  "local  educa- 

15  tional    agency",    "secondary    school",    "State",    and 

16  "State  educational  agency"  have  the  meanings  given 

17  such  terms  under  section  198(a)  of  the  Elementary  and 

18  Secondary  Education  Act  of  1965. 

19  (B)  The  term  "eligible  legahzed  ahen"  means  an 

20  aUen  who  either  has  been  granted  permanent  resident 

21  status  under  section  245 A(a)  of  the  Immigration  and 

22  Nationahty  Act  or  has  been  granted  temporary  resident 

23  status  under  section  245A(b)(l)  of  such  Act,  but  only 

24  until  the  end  of  the  three-year  period  beginmng  on  the 

25  date  the  aUen  was  granted  such  status. 

O 
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Mr.  Mazzoli.  I  also  ask  unanimous  consent  to  insert  certain  edi- 
torial materials  in  the  record.  And  without  objection,  that  will  be 
so  ordered. 

[The  document  follows:] 

[Editorial  from  the  New  York  Times,  Feb.  21,  1983] 

Time  To  Turn  the  Illegal  Tide 

Mr.  Immigration,  they  call  him  in  Washington  and  for  good  reason.  Repeatedly, 
Peter  Rodino,  Chairman  of  the  House  Judiciary  Committee,  has  been  a  man  ahead 
of  his  time.  He  was  instrumental  in  enacting  the  1965  law  undoing  the  odious  na- 
tional origins  quota  system.  In  the  early  70's,  he  recognized,  long  before  others,  that 
further  reform  depended  on  making  it  illegal  for  employers  to  hire  illegal  immi- 
grants. Twice,  he  managed  to  get  the  House  to  enact  such  sanctions. 

But  his  efforts  were  repeatedly  stymied  in  the  Senate — until  last  year.  With  bi- 
partisan support,  a  balanced  bill  including  employer  sanctions  passed  the  Senate 
overwhelmingly;  this  time  around,  it  died  in  the  House.  Now  there's  a  second 
chance.  The  Simpson-Mazzoli  reform  bill  was  re-introduced  in  both  houses  last 
week.  If  it  is  to  succeed,  speed  is  essential  and  that  means  the  man  of  the  hour  is 
Mr.  Immigration. 

There's  procedural  reason  for  speed.  In  a  season  of  budget  turmoil  and  storm  over 
Social  Security,  immigration  becomes  a  discretionary  topic,  dispensable  when,  late 
in  a  session,  time  becomes  an  enemy.  That  will  be  all  the  more  true  this  year  as 
Presidential  candidates  try  to  sidestep  the  complexity  and  passion  of  the  issue. 

There's  another  reason  for  speed:  need.  The  reform  bill  aims  to  give  the  country 
control  of  its  borders.  Such  control  has  never  been  more  desirable.  The  tide  of  illegal 
immigrants  is  high,  and  rising.  No  one  knows  exactly  how  many  stream  into  the 
United  States.  The  Immigration  Service  says  it  catches  a  million  a  year  and  guesses 
that  a  half  million  more  slip  past.  Other  authorities  guess  more,  but  accept  the 
Service's  guess:  that  means  nearly  500,000  more  illegals  have  made  it  in  just  since 
the  Simpson-Mazzoli  bill  was  first  introduced. 

According  to  arithmetic,  that  means  a  flow  of  1,500  a  day  during  the  past  year. 
According  to  logic,  the  flow  must  be  considerably  greater.  Economic  magnetism  has 
always  pulled  migrants,  legal  and  illegal,  across  the  border;  the  pull  must  now  be 
nearly  irresistible. 

Our  recession  notwithstanding,  consider  economic  conditions  elsewhere  in  the 
hemisphere.  Mexico  is  a  leading  example.  On  the  day  the  Simpson-Mazzoli  bill  was 
introduced  last  year,  it  took  45  pesos  to  buy  a  dollar;  today  it  takes  154.  Elsewhere 
in  Central  and  South  America,  economic  distress  is  compounded  by  violence  and  po- 
litical instability.  And  what  about  the  rest  of  the  world? 

For  reasons  of  vitality,  humanity  and  history,  America  wants  and  needs  immi- 
grants. What  it  does  not  need  is  such  an  uncontrollable  flood  of  illegal  migrants 
that  it  tries  public  patience  and  foments  a  backlash  against  all  newcomers.  That's 
the  genuine  danger  and  the  Simpson-Mazzoli  bill  is  the  bipartisan  remedy. 

Senator  Simpson  hopes  the  Senate  will  re-enact  the  bill  within  weeks.  The  House 
could  hang  back  again,  waiting.  But  if  it  keeps  pace — something  Chairman  Rodino 
can  do  much  about— the  reform  bill  could  be  law  by  summer.  Mr.  Immigration  was 
a  man  ahead  of  his  time;  now  the  moment  is  his. 


[Editorial  from  the  Boston  Globe,  Dec.  29,  1982] 

The  Best  Versus  the  Good 

The  immigration  bill  that  died  with  the  adjournment  of  Congress  was  always  an 
uneasy  compromise. 

It  represented  an  effort  to  reconcile  two  different  aspirations.  One  was  the  hu- 
manitarian impulse  to  regularize  the  legal  status  of  perhaps  six  million  illegal  im- 
migrants. The  other  was  the  desire  to  discourage  severely  any  further  illegal  immi- 
gration. 

The  restrictionists  accepted  amnesty  for  the  existing  illegal  immigrants.  In  return 
they  obtained  a  provision  in  the  bill  making  employers  criminally  liable  for  hiring 
aliens  who  lack  proper  documents.  The  reasoning  was  that  if  employers  feared  seri- 
ous punishment  they  would  refuse  to  hire  illegal  aliens.  If  the  aliens  could  not  get 
work,  they  would  send  this  word  back  on  the  grapevine  to  relatives  and  friends  in 
their  native  country,  and  soon  the  flow  of  illegal  immigrants  would  cease. 
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This  compromise  passed  overwhelmingly  in  the  Senate,  but  in  the  House  it  began 
to  come  unravelled.  It  was  finally  abandoned  after  two  nights  of  stormy  debate 
without  being  brought  to  a  final  vote. 

The  difficulty  was  that  many  businessmen,  farmers,  and  ranchers  in  Texas  and 
California  who  hire  Mexican  immigrants  do  not  want  the  legal  burden  of  checking 
the  visa  and  citizenship  papers  of  their  low-paid  employees.  Their  opposition  weak- 
ened support  for  the  compromise  among  Republicans  and  conservative  Democrats. 

At  the  same  time  Hispanic-American  members  and  their  black  allies  raise  the  cry 
that  the  bill  was  discriminatory  because  it  would  tend  to  make  it  more  difficult  for 
persons  with  Spanish  names  to  find  jobs.  Employers,  it  was  argued,  would  hire 
others  rather  than  take  the  risk  that  a  Hispanic  employee  might  turn  out  to  be  an 
illegal  alien. 

The  Hispanic  bloc  which  has  demonstrated  increasing  political  clout  in  recent 
elections  also  realistically  calculated  that  if  it  could  stall  this  bill,  it  might  be  able 
under  the  next  liberal  Democratic  President  to  get  a  bill  passed  that  conferred  am- 
nesty without  the  economic  penalty  clauses. 

The  bill  deserved  a  better  fate.  There  is  no  ideal  solution  to  their  complex  prob- 
lem. With  the  country  suffering  serious  unemplo5mient  there  is  no  justification  for 
allowing  the  entry  of  additional  millions  of  illegal  immigrants.  Yet  the  United 
States  would  have  to  erect  the  equivalent  of  the  Berlin  Wall  along  the  Rio  Grande 
to  keep  out  all  the  Mexican  laborers  who  would  like  to  enter  this  country.  A  credi- 
ble penalty  on  those  who  employ  illegal  aliens  is  the  only  solution  offering  any  plau- 
sible hope  of  deterring  illegal  immigration. 

That  this  deterrent  be  coupled  with  an  amnesty  for  those  already  here  makes 
sense.  It  would  offend  the  nation's  conscience  to  try  to  deport  millions  of  people, 
some  of  whom  have  lived  here  for  many  years  and  have  American  born  children.  As 
Rep.  Romano  L.  Mazzoli,  the  Kentucky  Democrat  who  was  the  bill's  sponsor  sadly 
observed,  the  search  for  perfection  leads  nowhere.  On  this  problem  as  on  others  the 
best  IS  the  enemy  of  the  good. 


[Editorial  from  the  Los  Angeles  Times,  Dec.  27,  1982] 

Making  a  Good  Job  Better 

With  the  withdrawal  of  the  Immigration  Reform  and  Control  Act  of  1982  from 
consideration  by  the  House  of  Representatives,  all  chance  of  changing  U.S.  immigra- 
tion laws  during  the  97th  Congress  was  lost.  It's  now  up  to  the  next  Congress,  which 
may  even  be  able  to  improve  on  the  fine  work  done  by  the  co-authors  of  the  bill. 
Sen.  Alan  K.  Simpson  (R-Wyo.)  and  Rep.  Romano  L.  Mazzoli  (D-Ky.). 

Simpson  and  Mazzoli  are  the  chairmen  of  the  immigration  subcommittees  in  the 
Senate  and  House,  respectively,  and  they  are  expected  to  retain  those  posts  when 
the  new  Congress  convenes.  Both  have  indicated  that  they  will  reintroduce  their 
bill,  which  represented  almost  four  years  of  research  into  a  complicated  and  emo- 
tional issue.  Another  hopeful  sign  is  the  expressed  intention  of  several  opponents  of 
the  Simpson-Mazzoli  bill,  including  Rep.  Edward  R.  Roybal  (D-Los  Angeles),  to  try  to 
improve  it  the  next  time  around  rather  than  working  to  obstruct  it. 

Immigration,  especially  illegal  immigration,  has  been  perceived  by  the  general 
public  as  a  problem  for  almost  10  years.  But  Congress  and  four  different  Adminis- 
trations were  unable  to  change  the  laws  regulating  it  because  there  was  no  consen- 
sus on  what  should  be  done.  The  Simpson-Mazzoli  bill  came  closer  to  enactment 
than  any  of  the  proposals  that  preceded  it  because  it  was  a  compromise  measure 
that  tried  to  balance  restrictionism  with  humanitarian  concern  for  immigrants 
living  in  this  country  illegally.  Even  its  authors  conceded  that  it  was  not  perfect, 
but  that  did  not  stop  members  of  Congress  who  wanted  to  weaken  it,  or  to  make  it 
tougher,  from  delaying  the  bill  until  it  became  impossible  for  Congress  to  enact  it 
before  adjournment. 

Now  that  Simpson  and  Mazzoli  will  have  a  chance  to  refine  their  bill  even  fur- 
ther, they  should  make  several  changes  that  could  help  it  win  enactment  next  year. 

"They  should  include  budget  appropriations  to  pay  for  the  many  reforms  envi- 
sioned by  the  act.  ITie  most  effective  criticism  of  the  Simpson-Mazzoli  bill,  in  our 
view,  was  that  it  included  no  money  for  the  Federal  agencies  that  would  have  been 
charged  with  carrying  out  its  mandates,  and  no  financial  assistance  for  the  local 
governments  that  might  have  been  affected  by  them.  While  it  established  sanctions 
against  employers  who  hired  illegal  immigrants,  for  example,  it  included  no  money 
to  pay  for  a  counterfeit-proof  Social  Security  card  that  would  make  it  easier  to  en- 
force such,  sanctions  in  a  non-discriminatory  fashion.  And,  while  it  called  for  more 
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effective  border  control,  it  provided  no  more  money  for  the  overworked  U.S.  Border 
Patrol  and  its  parent  body,  the  U.S.  Immigration  and  Naturalization  Service. 

The  next  version  of  the  Simpson-Mazzoli  bill  should  include  a  simpler  and  more 
generous  legalization  program  for  illegal  immigrants  willing  to  come  out  of  hiding. 
The  1982  bill  had  a  somewhat  complicated  amnesty  program,  with  a  legalization 
date  of  1977  for  some  immigrants  and  1980  for  others.  It  would  be  easier  to  have  one 
comprehensive  program  covering  all  illegal  immigrants,  with  a  single  legalization 
date— preferably  1980. 

The  Simpson-Mazzoli  bill  sought  also  to  limit  legal  immigration  to  this  country.  In 
next  year's  bill,  some  effort  must  be  made  to  maintain  some  of  the  more  generous 
features  of  current  U.S.  immigration  law,  particularly  provisions  that  permit  family 
reunification.  Some  account  must  also  be  taken  of  the  traditionally  close  ties  be- 
tween the  United  States  and  its  two  closest  neighbors,  Canada  and  Mexico,  by  allow- 
ing higher  levels  of  legal  immigration  from  both  countries. 

Congress  should  be  careful  that,  in  its  zeal  to  control  illegal  immigration,  it  does 
not  enact  laws  that  would  limit  the  civil  rights  of  both  U.S.  citizens  and  foreigners. 
Civil  libertarians  properly  expressed  concern  over  sections  of  the  Simpson-Mazzoli 
bill  that  would  have  given  local  police  more  authority  to  arrest  and  detain  suspected 
illegal  aliens— a  responsibility  that  the  courts  have  long  held  belongs  to  Federal 
agents,  where  it  should  stay.  There  was  also  significant  opposition  to  provisions  in 
the  1982  bill  that  would  have  made  it  harder  for  foreigners  to  seek  political  asylum 
in  the  United  States. 

Finally,  Congress  will  be  remiss  if,  in  enacting  domestic  reforms  to  control  immi- 
gration, it  does  not  take  account  of  the  root  cause  of  that  phenomenon— economic 
underdevelopment  in  the  Third  World.  Though  the  97th  Congress  did  not  enact  im- 
migration reform,  it  did  pass  part  of  the  Caribbean  basin  initiative  proposed  by 
President  Reagan.  That  initiative,  which  is  designed  to  help  end  political  unrest  in 
the  Caribbean  and  Central  America  by  promoting  economic  development  there, 
could  have  as  much  effect  in  slowing  illegal  immigration  to  this  country  as  anything 
in  the  Simpson-Mazzoli  bill,  if  its  premise  is  pursued  and  expanded  on.  While  many 
immigrants  come  to  this  country  because  they  want  to  become  Americans,  the  ma- 
jority are  lured  here  by  more  basic  things.  Most  often  they  want  more  jobs  and 
higher  wages  than  can  be  found  in  their  homelands.  In  the  long  run,  the  most  effec- 
tive way  to  limit  the  number  of  foreigners  coming  to  the  United  States  is  to  niake 
sure  that  other  countries  offer  their  energetic  and  ambitious  citizens  the  same  kinds 
of  opportunities  that  this  nation  has  traditionally  offered. 

As  part  of  a  recent  series  of  articles  about  immigration.  Times  staff  writer  Barry 
Siegel  interviewed  several  prominent  historians  who  made  a  point  that  is  worth 
keeping  in  mind  while  pondering  what  the  United  States  should  do  about  future  im- 
migration. The  historians  almost  unanimously  agreed  that,  despite  the  widespread 
concern  about  present-day  immigration,  there  is  no  need  to  panic.  The  United 
States  has  faced  similar  influxes  in  the  past,  and  has  invariably  come  through  as  a 
richer,  stronger  nation.  In  the  end,  America  changes  the  immigrants  more  than 
they  change  America. 

That  view  is  an  argument  for  the  balanced  and  generous  immigration  reforms 
that  we  would  like  to  see  enacted.  It  is  not,  however,  an  excuse  for  inaction.  There 
are  still  problems  associated  with  this  nation's  immigration  system— or  non-system, 
considering  how  easily  and  often  it  is  circumvented— and  these  problems  must  be 

U.S.  immigration  laws  are  outdated  and  complicated.  The  agency  that  administers 
them  is  badly  in  need  of  reorganization  and  modernization.  Above  all,  too  many  il- 
legal immigrants  are  subject  to  exploitation  under  the  current  laws,  not  just  by  un- 
scrupulous employers  but  also  by  slum  landlords,  phony  immigration  counselors  and 
criminals  of  all  sorts.  No  well-intentioned  person  could  want  this  system  to  continue 
operating  as  it  has  for  so  long. 

Despite  its  imperfections,  the  Simpson-Mazzoli  bill  was  a  sincere  effort  to  address 
those  problems  in  a  humane  and  balanced  way.  That  is  why  we  supported  it,  and 
that  is  why  we  urge  Congress  to  try  to  enact  similar  legislation  when  it  reconvenes 
next  year. 
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[Editorial  from  the  San  Diego  Union,  Dec.  23,  1982] 

Immigration  Reform 

The  House  of  Representatives  failed  the  American  people  in  numerous  ways 
during  the  last  session,  but  the  costliest  failure  perhaps  was  its  refusal  to  enact  the 
Simpson-Mazzoli  immigration  reform  bill. 

House  Speaker  Thomas  P.  "Tip"  O'Neill  bears  heavy  responsibility  for  this.  Being 
nothing  if  not  parochial  and  from  Massachusetts,  which  is  far  removed  form  the  il- 
legal alien  problem,  Mr.  O'Neill  shoved  immigration  reform  aside  at  the  behest  of 
self-serving  special  interest  groups.  ^    iu 

The  principal  opposition  came  from  an  incongruous  union  of  three  disparate  lob- 
bies: Organized  labor,  which  alleged  the  bill  would  admit  too  many  aliens  to  com- 
pete with  U.S.  workers;  growers,  and  other  employers  who  feared  the  bill  would  dry 
up  their  traditional  source  of  short-term  and  low-paid  labor;  and  Latinos,  who  like 
things  the  way  they  are  and  see  possible  harm  in  any  immigration  reform.  One  of 
the  most  potent  opponents  was  the  U.S.  Chamber  of  Commerce,  which  ignored  an 
obvious  national  problem  of  the  first  magnitude  in  favor  of  the  narrow  interests  of 
its  employer  members. 

Speaker  O'Neill  said  he  was  "not  enamored  of  the  bill,"  and  that  was  that.  Never 
mind  that  the  Senate  passed  it  by  a  lopsided  majority  of  80  to  19.  Never  mmd  that 
it  was  the  first  major  rewrite  of  immigration  laws  in  30  years.  Never  mind  that  the 
Simpson-Mazzoli  reform  was  the  product  of  two  years  of  study  by  the  Select  Com- 
mission on  Immigration  and  Refugee  Policy  and  two  more  years  of  hearings  by  the 
House  and  Senate. 

The  complex  process  to  enact  immigration  reform  legislation  must  commence  all 
over  again  next  year.  And  the  delay  is  likely  to  compound  the  difficulties.  Some  pre- 
dict any  substitute  for  the  intricately  balanced  compromises  in  Simpson-Mazzoli  will 
be  harsher,  more  restrictive.  Others  fear  that  Simpson-Mazzoli  may  represent  the 
high-water  mark  of  immigration  reform— that  opposition  will  grow  stronger  and 
defeat  all  attempts  at  changing  the  status  of  illegal  aliens.  Obviously,  no  reform  can 
be  meaningful  if  it  exempts  objections  of  every  special  interest.  ,    o    •  u 

Immigration  reform  there  must  be.  As  Attorney  General  William  French  bmith 
has  warned,  "We  have  lost  control  of  our  borders,"  which  no  sovereign  nation  can 
countenance.  Moreover,  beyond  controlling  the  flow  of  millions  of  persons  into  this 
country,  the  3.5  to  6  million  aliens  already  here  must  be  protected  from  exploita- 
tion The  only  way  to  do  this  is  to  bestow  legitimacy  upon  them  through  amnesty 
and  citizenship  as  provided  by  the  Simpson-Mazzoli  bill.  The  purpose  is  simply  to 
bring  some  order  to  disordered  U.S.  immigration,  which  is  likely  to  become  even 
worse  with  Latin  America's  severe  economic  problems. 

Immigration  reform  is  too  desperately  needed  to  become  hostage  to  special  inter- 
est groups  in  the  United  States  or  to  official  opposition  from  Mexico  that  is  based  on 
misunderstanding  or  deliberate  misinterpretation. 


[Editorial  from  the  Washington  Post,  Dec.  21,  1982] 

The  Lame-Duck  Session  .  .  .  Worst  of  All 

Congress  walked  away  from  immigration  reform  in  its  final  days.  It  was  a  tough 
issue,  and  there  were  powerful  forces  at  both  ends  of  the  political  spectrum  that 
refused  to  compromise.  After  a  few  hours  of  debate,  most  of  it  in  the  middle  of  the 
night,  House  leaders  decided  that  they  did  not  want  to  devote  the  necessary  tune  to 
deal  with  amendments  and  discussion,  and  the  bill  was  taken  down.  The  convention- 
al wisdom  is  that  a  serious  immigration  reform  bill  will  not  be  considered  again  for 
another  five  years.  Why  should  that  be? 

There  is  a  consensus  in  the  country  that  we  have  lost  control  of  our  borders.  It  is 
estimated  that  there  are  as  many  as  10  million  illegal  aliens  here  already,  and  the 
flow  from  economically  troubled  areas  of  the  world  continues.  Some  employers 
profit  from  this  influx  of  cheap  labor;  some  ethnic  political  groups  are  happy  to 
build  their  constituencies.  They  want  amnesty  for  those  undocumented  immigrants 
who  are  already  here,  but  they  don't  want  sanctions  against  employers  who  know- 
ingly hire  illegals.  „.  ,,        ,.  ,  •„ 

In  August,  by  a  vote  of  80  to  19,  the  Senate  passed  the  Simpson-Mazzoli  bill  con- 
taining provisions  for  both  amnesty  and  sanctions.  The  House  Judiciary  Committee 
reported  the  bill,  and  it  was  expected  that  a  large  majority  of  House  members  would 
have  supported  it  had  they  had  an  opportunity  to  vote.  But  agreement  on  both  ele- 
ments of  the  compromise  was  essential.  In  urging  his  colleagues  to  support  the  bill, 
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Rep.  Barney  Frank  (D-Mass.)  put  it  in  practical  terms:  "It  may  no  longer  be  the  case 
that  love  and  marriage  go  together,  but  amnesty  and  sanctions  sure  do." 

Opponents  of  sanctions  may  have  succeeded  in  sidetracking  the  bill  this  month, 
but  they  are  playing  a  risky  game.  They  have  left  10  million  illegal  aliens  in  limbo 
by  not  acting  on  a  bill  with  generous  amnesty  provisions.  If  the  American  economy 
does  not  improve  quickly,  and  if  unemployment  continues  to  rise,  it  is  possible  that 
public  sentiment  will  turn  against  the  undocumented  aliens  who  are  working  in  this 
country  and  that  support  for  amnesty  will  diminish.  By  offering  no  reasonable  alter- 
native to  employer  sanctions — massive  economic  assistance  to  all  countries  from 
which  the  illegals  are  coming  is  not  a  practical  and  immediate  answer— they  leave 
themselves  open  to  a  charge  that  they  affirmatively  favor  unlimited,  uncontrolled 
and  illegal  immigration.  There  is  little  support  for  this  position  in  Congress  or  in 
the  country. 

The  Simpson-Mazzoli  bill  remains  a  good  compromise,  devised  by  thoughtful  legis- 
lators, supported  by  the  administration  and  the  broad  center  of  experts  and  policy- 
makers. It  was  not  defeated  last  weekend,  just  delayed.  It  belongs  high  on  the  list  of 
matters  to  be  considered  by  the  new  Congress  and  deserves  the  support  of  all  but 
those  who,  for  their  own  reasons,  prefer  the  chaotic  status  quo. 


Let's  Remove  Job  Lure — Stem  the  Alien  Tide 

(By  Mike  Royko) 

It  was  a  question  I  expected.  "Where  did  your  parents  or  grandparents  come 
from?" 

I  knew  somebody  would  ask  it  after  I  wrote  a  column  supporting  a  proposed  bill 
aimed  at  reducing  the  number  of  illegal  aliens  in  this  country. 

The  person  who  asked  the  question— a  lady  with  a  throbbing  social  conscience — 
added:  "I  assume  you're  of  immigrant  stock." 

The  answer  was  obvious.  Of  course  I'm  of  immigrant  stock.  Who  isn't? 

Only  two  American  groups  aren't  descended  from  immigrants:  The  Indians,  who 
are  the  only  true  American  natives,  and  the  blacks,  who  were  essentially  kidnap 
victims. 

So  all  the  rest  of  us  are  here  because  somebody  got  on  the  boat.  The  only  differ- 
ences are  when  our  ancestors  came  here  and  from  where — a  distinction  that's  im- 
portant only  if  you  want  to  get  into  the  Social  Register. 

In  my  case,  my  father  was  brought  here  by  his  widowed  mother  when  he  was  a 
child.  My  mother  was  born  here  of  immigrant  parents. 

I  knew  what  the  lady's  next  question  would  be: 

"Then  how  can  you  propose  depriving  others  of  the  kind  of  opportunity  that  your 
immigrant  ancestors  had?" 

Ah,  she  thought  she  had  me. 

But  she  didn't,  because  I'm  not  proposing  that  anybody  be  deprived  of  the  kind  of 
opportunity  that  my  immigrant  ancestors  had. 

They  came  here  legally,  at  a  time  when  the  national  policy  of  this  country  was  to 
encourage  immigration. 

This  country,  with  its  incredible  industrial  expansion,  needed  more  people  for  the 
factories  and  mines  and  mills.  It  needed  them  to  work  farms.  But  that's  not  the  na- 
tional policy  anymore.  We  don't  need  millions  of  immigrants,  most  of  them  un- 
skilled, because  the  economy  can't  absorb  them. 

So  I'm  in  favor  of  immigrants  having  the  same  kind  of  deal  as  the  earlier  ones 
had — coming  here  legally,  and  within  a  numbers  limit  set  by  this  country. 

I'm  also  in  favor  of  this  country  continuing  to  be  humane  in  granting  political 
asylum  to  those  who  are  valid  political  refugees. 

But  I'm  not  soft-headed  enough  to  believe  that  we  should  let  the  torrent  of  illegal 
immigration  go  on— not  when  millions  of  this  country's  citizens  can't  find  work,  and 
the  cost  of  social  services  is  already  being  stretched  to  the  breaking  point.  Yet,  this 
is  what  some  naive  souls  believe— that  if  somebody  manages  to  slip  across  the 
border,  that  should  be  enough  to  assure  him  or  her  of  resident  status.  Some  daffy 
groups  even  want  illegals  to  receive  full  social  benefits— including  voting  rights. 

They  consider  themselves  humane  and  generous  and  concerned  for  their  fellow 
man.  But  are  they?  If  they  are  that  concerned  about  their  fellow  man,  then  why 
haven't  they  considered  the  impact  that  millions  of  illegal  aliens  will  have  on  those 
who  are  already  at  the  bottom  of  the  economic  ladder? 

Most  of  the  illegals  come  here  for  one  reason:  jobs. 
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They  work  hard,  they  work  cheap,  and  they  are  the  kind  of  employees  that  many 
businessmen  love— they  keep  their  mouths  shut  and,  out  of  fear,  do  exactly  what 

they're  told.  ,-,     i.     j        rro.      j     -4. 

That's  why  many  businessmen  are  delighted  by  our  sieve-hke  borders.  Ihey  don  t 
have  to  build  plants  in  Mexico  to  find  cheap  labor,  they  just  wait  for  the  Mexicans 
to  sneak  up  here.  ,,      j 

So  they  spread  the  myth  that  only  the  illegals  are  willmg  to  do  the  dirty  and  hard 
jobs;  that  native-born  Americans  refuse  to  take  these  jobs. 

Basically,  that's  racist  propaganda.  What  it  obviously  means  is  that  blacks,  who 
have  the  highest  jobless  rate,  are  turning  down  jobs  that  illegal  immigrants  are  will- 
ing to  take.  ^  ,      ,.        .,..,.  ^1 

And  that's  nonsense.  Blacks  have  been  doing  the  dirty  jobs  m  this  country  longer 

than  anyone  else.  rm     t  •  i     ^i_    oi         ^.i. 

Every  immigrant  group  has  had  to  start  at  the  bottom.  The  Irish,  the  blavs,  the 
Italians  have  all  been  in  the  ditches,  the  mines  and  the  mills. 

But  nobody's  done  the  dirty  jobs  longer,  for  generation  after  generation,  than  the 
blacks  Think— when  was  the  last  time  you  saw  a  blond,  blue-eyed  shoe-shine  man? 

And  they're  still  willing  to  take  them,  if  that's  all  that  the  job  market  has  to 
offer.  Any  time  some  Chicago  plant  puts  up  the  for-hire  sign,  blacks  are  waiting  in 
line,  no  matter  how  much  drudgery  the  job  involves.  ,-•,.„ 

It's  probably  true  that  black  employees  aren't  as  putty-like  as  some  terrified  ille- 
gals. And  they  shouldn't  be.  Their  ancestors  paid  their  slavery  dues. 

So  by  1982,  they  have  a  right  to  ask  a  reasonable  rate  of  pay  and  decent  working 
conditions  for  a  day's  labor.  But  many  of  the  employers  who  bleat  that  only  illegals 
will  do  their  dirty  work  are  saying,  in  effect,  that  they  are  unwilling  to  pay  enough 
to  get  anybody  but  an  illegal  to  do  it. 

So  the  answer  isn't  to  let  millions  of  illegals  pour  into  this  country  and  take  those 
jobs,  but  to  pay  a  decent  wage  and,  if  necessary,  pass  the  cost  on  to  the  customer.  In 
the  long  run,  that's  cheaper  than  supporting  an  underground  population  of  illegal 
immigrants. 

That's  why  I'm  in  favor  of  a  bill  pending  in  Congress  that  would  require  everyone 
in  this  country  to  have  an  official  work  card.  Without  it  you  couldn't  get  a  job.  And 
unless  you're  here  legally,  you  wouldn't  get  a  job.  With  the  lure  of  jobs  gone,  the 
flow  of  illegals  would  stop. 

The  bill  would  also  grant  legal  immigrant  status  to  any  illegal  who  came  here  in 
1978  or  before.  And  to  most  of  the  Cubans  and  Haitians  who  came  here  in  1980. 

That's  not  exactly  hard-hearted.  Just  try  plunking  yourself  down  in  almost  any 
other  country  in  the  world  and  asking  for  a  similar  deal. 

Try  it  in  Mexico.  Go  there  and  tell  them  that  you're  broke  and  have  few  skills, 
but  you'd  like  to  stay  there  permanently  and  draw  welfare,  if  need  be,  and  take  a 
job  away  from  a  native. 

Oh,  they  might  let  you  stay  for  a  while.  But  the  room  where  you  sleep  could  have 
padded  walls. 


[Editorial  from  USA  Today,  Sept.  29,  1982] 

Congress  Must  Solve  Immigration  Mess  Now 

To  an  unemployed  Mexican  whose  desperate  situation  has  been  gravely  worsened 
by  his  country's  economic  crisis,  the  border  between  Mexico  and  the  United  States 
is  a  magnet,  not  a  barrier. 

And  the  life  that  illegal  aliens  find  here,  though  meager  and  harsh  by  American 
standards,  is  a  big  step  up  from  life  in  Mexico. 

Wages  here  are  15  times  higher.  Inflation  there  is  running  at  100  percent.  Unem- 
ployment is  25  percent.  And  the  Mexican  population  is  expected  to  double  in  20 
years. 

So  hundreds  of  thousands  of  Mexicans  sneak  into  the  United  States  each  year, 
joining  an  underground  of  as  many  as  6  million  illegal  aliens.  They  burden  social 
services  in  local  communities.  They  crowd  shrinking  job  markets,  where  unscrupu- 
lous employers  exploit  them.  And  they  are  presented  by  native-born  Americans  and 
legal  immigrants  from  California  to  Florida.  .     ,    . 

Their  presence  in  the  United  States  is  mute  testimony  that  the  nation  s  immigra- 
tion policy  is  a  disaster.  This  week.  Congress  has  a  chance  to  reform  the  immigra- 
tion laws.  It  must  not  let  that  chance  slip  by. 

The  proposed  Immigration  Reform  and  Control  Act  of  1982  would  grant  legal 
status— in  effect,  amnesty— to  illegal  aliens.  That  is  controversial.  But  the  altema- 
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tive  is  worse.  The  country  cannot  afford  to  hire  enough  border  patrol  officers  to 
deport  them. 

As  long  as  there  are  U.S.  jobs  for  illegal  aliens  they  will  come.  This  bill  would,  for 
the  first  time,  impose  federal  penalties  on  employers,  thereby  shutting  off  those 
jobs. 

It  also  would  require  the  president  to  devise  a  secure  form  of  identification,  per- 
haps an  improved  Social  Security  card,  so  that  employers  could  not  claim  they  did 
not  know  a  worker  was  an  illegal  alien. 

The  idea  of  a  national  identification  card  naturally  conjures  up  images  of  a  police 
state.  But  under  this  law,  nobody  would  be  required  to  carry  a  card  and  police 
would  be  prohibited  from  demanding  it. 

For  ten  years  the  federal  government  has  waded  in  a  backwash  of  proposed  re- 
forms while  America's  borders  have  been  flooded  with  waves  of  illegal  immigrants. 

This  year,  the  Senate  at  last  passed  a  workable  bill.  A  similar  version  now  is 
stalled  in  the  House.  Unless  it  passes  before  Congress  recesses  this  week,  this  coun- 
try might  as  well  surrender  the  legal  control  of  its  borders. 

Mexico  and  other  countries  are  happily  offering  the  United  States  their  tired  and 
their  poor.  But  this  nation's  ability  to  fulfill  the  American  dream  for  immigrants — 
and  for  Americans — depends  upon  an  immigration  system  that  works.  Our  present 
Congress  must  fix  it  now. 


[Editorial  from  the  Los  Angeles  Times,  Sept.  27,  1982] 

Let's  Give  It  a  Chance 

Time  is  running  short  for  the  House  of  Representatives  to  act  on  the  most  com- 
prehensive reform  of  this  country's  immigration  laws  that  has  been  attempted  in 
the  last  30  years. 

Unless  the  leadership  of  the  House,  particularly  on  the  Democratic  side,  pushes 
the  Immigration  Reform  and  Control  Act  of  1982  more  energetically,  the  bill  could 
be  dead  for  this  session  of  Congress.  The  House  Judiciary  Committee  approved  the 
bill  last  week,  and  it  is  now  pending  before  the  Rules  Committee,  which  can  either 
bottle  it  up  or  pass  it  to  the  House  floor  for  a  final  vote  before  Congress  recesses  for 
the  November  elections. 

If  the  immigration-reform  bill  dies,  it  will  have  to  be  reintroduced  before  the  next 
session  of  Congress.  That  would  mean  a  repetition  of  the  long,  arduous  effort  that 
its  co-authors.  Sen.  Alan  K.  Simpson  (R-Wyo.)  and  Rep.  Romano  L.  Mazzoli  (D-Ky.), 
have  put  out  to  get  it  this  far. 

Even  worse,  it  would  mean  that  this  country's  current  immigration  system — 
which  is  hardly  a  system  at  all,  considering  the  slowness  with  which  it  works  and 
the  ease  with  which  it  is  circumvented — would  continue  to  operate  as  it  does  now 
for  many  more  months,  and  possibly  years.  That  is  clearly  unacceptable,  because 
the  present  system  causes  the  exploitation  of  illegal  immigrants  and  breeds  con- 
tempt for  laws  that  are  not  enforced. 

The  Simpson-Mazzoli  bill  can  be  criticized  on  many  points.  It  should  provide  a 
more  generous  amnesty  for  illegal  immigrants  who  have  established  themselves  in 
the  United  States,  it  should  be  more  specific  on  setting  up  a  national  worker-identi- 
ty system  to  help  enforce  sanctions  against  employers  who  hire  illegal  workers  and 
it  should  include  a  reorganization  of  the  U.S.  Immigration  and  Naturalization  Serv- 
ice. 

But  the  bill's  two  authors  frankly  concede  that  it  is  not  perfect.  They  argue  that 
their  bill  represents  a  compromise,  and  that  it  is  the  best  balanced,  most  humane 
reform  bill  possible  at  this  time.  They  say  that  its  critics  should  give  it  a  chance  to 
work,  and  we  agree. 

House  leaders,  especially  Speaker  Thomas  P.  (Tip)  O'Neill,  Jr.  (D-Mass.)  and  Ma- 
jority Leader  Jim  Wright  (D-Tex.),  should  push  the  Simpson-Mazzoli  bill  to  the 
House  floor  this  week.  To  delay  any  more  could  be  fatal. 

To  have  come  this  close  to  finally  acting  on  a  complex  problem  that  has  troubled 
public  opinion  for  so  many  years  and  do  nothing  would  be  a  dereliction  of  duty  by 
Congress.  If  nothing  is  done  now,  this  country's  immigration  problems  will  not  go 
away,  but  only  get  worse. 
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[Editorial  from  the  New  York  Times,  Sept.  24,  1982] 

Showing  ID  at  the  Goljjen  Doors 

There  are,  in  truth,  two  golden  doors  to  the  United  States.  Anyone  who  wants  to 
keep  the  front  door  open  to  legal  immigration,  despite  the  rising  natiyist  and  racist 
pressures,  should  like  the  Simpson-Mazzoli  immigration  reform  bill.  So  should 
anyone  who  wants  to  close  the  back  door  against  illegal  immigration.  That's  why 
the  bill,  having  overwhelmingly  passed  the  Senate,  has  finally  run  the  gauntlet  of 
the  House  Judiciary  Committee.  If  the  House  leadership  recognizes  how  broad  a 
consensus  the  bill  represents,  it  could  come  before  the  whole  House  next  week. 

But  consensus  notwithstanding,  critics  right  and  left  are  rushing  to  launch  torpe- 
does, notably  because  they  are  offended  by  the  bill's  key  provision:  employer  sanc- 
tions. That  is,  employers  could  no  longer  innocently  hire  illegal  aliens.  They  would 
have  to  check  the  identification  of  prospective  workers,  thus  discouraging  the  illegal 
flow.  To  the  critics,  identification  is  a  dirty  word;  they  insist  that  as  a  cure,  it  is 
worse  than  the  disease. 

The  argument  may  have  appeal  to  libertarians  on  the  right  and  to  civil  libertar- 
ians on  the  left,  but  it  remains  romantic.  The  Simpson-Mazzoli  bill  offers  the  oppor- 
tunity of  a  generation  and  ought  not  to  be  obstructed  by  such  yearnings  for  a  sim- 
pler past.  Identification  is  a  fact  of  modern  American  life.  The  test  is  how  to  use  it 
wisely. 

The  American  Civil  Liberties  Union  opposes  use  of  Social  Security  or  other  Gov- 
ernment cards  to  identify  legal  immigrants  applying  for  work:  that  would,  in  effect, 
create  an  "employment  passport."  The  libertarian  right  expresses  similar  horror. 
Our  colleague,  William  Safire,  writes  of  "this  generation's  longest  step  toward  to- 
talitarianism." What's  all  the  shouting  about?  The  United  States  of  the  80's  is  a 
time  of  Visa,  MasterCard  and  other  forms  of  identification.  Americans  carry  it  not 
because  of  orders  from  some  Big  Brother  but  because  they  want  and  need  it. 

Applying  for  a  job?  You  should  want  to  give  your  Social  Security  number,  so  pay- 
roll taxes  will  be  properly  credited  to  your  account.  Hate  identification  in  principle? 
Probably  every  one  of  the  critics  has  a  driver's  license,  and  produces  it  without 
qualm  when  cashing  a  check.  And  if  not,  41  states  already  provide  special  cards  for 
people  without  drivers'  licenses  who  want  ID. 

The  only  practical  right  the  Simpson-Mazzoli  bill  would  curtail  is  the  right  to  use 
counterfeit  identification.  In  exchange,  the  nation  would  greatly  strengthen  its  ca- 
pacity to  control  the  borders  and  let  in  legal  applicants,  patiently  waiting  in  line, 
instead  of  gate-crashers.  To  us,  the  medicine's  side  effects  are  slight  compared  with 
the  disease. 

Ah,  but  that's  not  what  we're  afraid  of,  the  critics  say.  Once  you  create  national 
identification,  like  the  forgery-resistant  Social  Security  card  announced  just  yester- 
day, you  invite  increasing  intrusiveness.  The  police,  for  instance,  will  want  to  use  it 
to  look  for  heinous  criminals — and  then  not-so-heinous  criminals.  This  is  one 
camel's  nose  that  must  be  kept  out  from  under  the  tent. 

That  is  always  a  danger  with  a  camel,  but  what  a  sensible  society  does  with  a 
camel  is  ride  it.  One  does  not  ban  telehones  because  they  can  be  tapped.  The  Simp- 
son-Mazzoli bill  provides  a  fair,  humane  and  effective  way  to  control  immigration.  If 
the  97th  Congress  approves,  it  will  finally  have  done  something  to  be  remembered 
for. 


[Editorial  from  the  Washington  Post,  Sept.  14,  1982] 

Save  Simpson-Mazzou 

It  has  been  clear  for  some  time  that  legislation  is  needed  to  reform  the  inimigra- 
tion  laws.  This  year  it  appeared  that  Congress  would  finally  come  to  terms  with  this 
emotional  and  controversial  subject.  Interest  groups  from  labor  unions  and  the 
ACLU  to  agricultural  conglomerates  and  zero  population  growth  people  have  a 
stake  in  how  the  law  is  written.  Dozens  of  ethnic  groups  and  tens  of  thousands  of 
families  have  ideas  on  who  should  be  given  preference.  Even  foreign  governments 
have  something  to  say  about  how  we  handle  refugees  and  whether  their  brightest 
young  people  who  come  here  to  study  should  eventually  return  home.  It  is  not  a 
subject  on  which  compromise  is  easy,  but  compromise  has  been  accomplished. 

TTie  Simpson-Mazzoli  bill,  which  was  passed  by  the  Senate  in  July,  appeared  to 
contain  something  for  everyone.  Employer  sanctions  would  be  imposed  on  those  who 
hired  illegal  aliens,  but  such  aliens  already  in  the  country— we  can  only  guess  at 
their  number,  but  there  are  probably  9  to  10  million— would  be  given  amnesty.  For 
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the  first  time  a  numerical  limit  would  be  placed  on  legal  immigrants,  with  prefer- 
ence given  to  family  members  and  skilled  workers.  But  this  number  would  not  in- 
clude refugees,  who  could  be  admitted  in  any  number  in  the  event  of  an  internation- 
al crisis,  for  example,  as  long  as  the  president  and  Ck)ngress  agreed. 

When  the  bill  was  considered  by  the  Senate  last  month,  not  everyone  was  happy 
with  every  aspect  of  the  proposal,  but  a  large  majority  believed  that  the  compro- 
mises that  had  been  made  were  fair.  Amendments  offered  by  Sen.  Huddleston  to 
restrict  the  total  number  of  immigrants  and  by  Sen.  Kennedy  to  increase  the  total 
were  both  defeated.  Last  week,  however,  the  House  Judiciary  Committee  marked  up 
the  bill  and  adopted  a  number  of  the  liberal  amendments  that  the  Senate  had  re- 
jected. This  is  where  the  risk  comes  in.  There  is  now  a  great  danger  that  the  com- 
promise will  begin  to  unravel — a  scenario  often  witnessed  during  the  closing  days  of 
a  congressional  session.  Opponents  may  try  to  keep  the  bill  from  the  floor.  The  com- 
promises on  amnesty  and  refugees,  which  conservatives  never  liked  anyway,  may 
come  apart.  Years  of  work  and  careful  balancing  may  be  lost  in  the  rush  to  adjourn. 

As  the  birthrate  falls  in  this  country,  immigration  accounts  for  a  larger  share  of 
total  population  growth  every  year.  These  are  big  numbers,  and  they  affect  our 
economy  as  well  as  the  social  fabric  of  the  country.  If  the  bill  fails,  and  legislators 
have  to  go  back  to  the  drawing  board,  valuable  time  and  momentum  will  be  lost. 
This  should  not  be  allowed  to  happen.  It  is  the  responsibility  of  the  House  leader- 
ship to  count  votes  carefully  and  to  be  flexible  in  forging  and  preserving  compro- 
mise so  that  this  important  legislation  can  be  enacted  this  year. 


[Editorial  from  the  Boston  Globe,  Aug.  27,  1982] 

The  Immigration  Control  Act 

The  Immigration  Reform  and  Control  Act  that  passed  the  U.S.  Senate  last  week 
and  is  scheduled  for  House  debate  in  mid-September  is  aimed  at  "getting  control 
over  our  borders,"  across  which  an  estimated  half-million  illegal  aliens  come  each 
year  in  search  of  jobs. 

At  present  that  task  is  far  beyond  the  capabilities  of  the  Border  Patrol,  which  has 
only  one-tenth  of  its  2,300  agents  on  duty  at  any  given  moment.  With  domestic  un- 
employment just  short  of  10  percent,  and  with  social  unrest  and  economic  crisis  af- 
fecting one  country  after  another  in  the  Caribbean  and  Central  America,  a  revision 
of  the  immigration  law  is  overdue. 

The  reform  act,  coauthored  by  Sen.  Alan  K.  Simpson,  (R-Wyo.)  and  Rep.  Roman  L. 
Mazzoli  (D-Ken.),  contains  three  essential  features.  It  calls  for  development  of  a  na- 
tional system  for  identifying  workers;  makes  employers  legally  responsible  for 
checking  workers  IDs,  with  stiff  fines  for  knowing  violators;  and  provides  amnesty 
for  undocumented  workers  who  are  already  in  this  country,  a  figure  estimated  at 
between  3  and  6  million.  There  are  also  numerous  changes  of  secondary  importance, 
for  example  revisions  in  certain  categories  of  immigrants  allowed  special  treatment, 
and  changes  in  regulations  regarding  temporary  agricultural  workers.  Procedures 
for  exclusion  and  deportation  and  for  claiming  refugee  status  are  also  streamlined. 

A  bill  of  this  nature  is  bound  to  be  controversial  in  a  nation  which  still  identifies 
in  good  part  with  the  century-old  message  of  the  Statue  of  Liberty,  but  which  also 
faces  the  practical  necessity  of  adjusting  to  changes  in  the  world  economy  and  in 
demographic  trends.  Many  features  of  the  bill  have  drawn  mixed  reactions.  Still, 
the  81-18  Senate  vote,  with  liberals  and  conservatives  distributed  on  both  sides,  in- 
dicates a  consensus  that,  details  aside,  the  bill  is  on  the  right  track. 

An  odd  alliance  between  the  U.S.  Chamber  of  Commerce  and  some  Hispanic 
groups  has  opposed  the  bill,  the  former  to  avoid  responsibility  for  implementation, 
and  the  latter  out  of  fear  of  discrimination.  But  there  is  simply  no  way  to  stem  the 
flow  of  undocumented  job  seekers  unless  employers  are  held  responsible  for  check- 
ing the  IDs  of  job  applicants.  Under  the  bill  the  redtape  is  minimal.  And  as  for  fo- 
menting discrimination,  a  sound  identification  system  will  have  the  opposite  effect: 
Legal  immigrants  will  be  more  protected  from  discrimination  than  at  present  be- 
cause they  will  have  evidence  of  their  legal  status. 

The  Administration  has  generally  supported  the  bill,  but,  according  to  one  report 
yesterday,  may  change  course  suddenly  and  attack  the  concept  of  an  identification 
system  on  the  grounds  that  it  will  lead  to  abuses  "tjTiical  of  totalitarian  societies." 

The  Administration  can't  have  it  both  ways.  If  controls  on  immigration  are 
wanted,  there  must  be  a  national  ID  system.  How  else  can  illegal  aliens  be  distin- 
guished from  legal  immigrants  and  citizens? 
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Indeed,  an  adaptable  system  exists  in  the  Social  Security  card,  which  is  widely 
used  as  an  identifier.  Social  Security  cards  are  now  managed  laxly,  with  cards  easily 
forgeable  and  seldom  even  presented  when  a  Social  Security  number  is  required. 
But  if  the  cards  were  upgraded,  printed  on  special  paper  and  treated  with  the  re- 
spect given  any  document  such  as  a  license  or  credit  card,  they  would  serve  the  pur- 
pose. .  .  .,, 

The  notion  that,  simply  because  there  is  a  national  identifier  system,  citizens  will 
be  tyrannized  by  "the  authorities"  with  random  demands  for  their  "papers"  is  a 
canard.  If  a  card  system  were  used,  there  would  be  no  need  to  carry  or  present  it, 
except  when  applying  for  a  job.  r^■x.     .■  i 

As  Sen.  Simpson  notes,  "There  is  no  slippery  slope  toward  loss  ot  liberties,  only  a 
long  staircase  along  with  each  step  downward  must  first  be  tolerated  ..." 

It  is  part  of  the  human  condition  to  be  somewhere  on  that  staircase  in  any  event. 
U  S  citizens  stand  near  the  top.  With  a  national  identifier  system,  we  will  have 
moved  scarcely,  if  at  all.  It  would  still  be  a  long,  optional  descent  to  any  dungeons. 

[Editorial  from  the  New  York  Times,  Aug.  19,  1982] 

Immigrants,  History  and  the  House 

Will  the  97th  Congress  be  remembered  for  historic  legislation,  or  merely  house- 
keeping? It  has  spent  much  of  its  time  so  far  in  heated  battle  over  the  budget, 
spending  cuts  and  a  tax  increase,  important  but  largely  year-to-year  concerns.  Now 
that  the  Senate  has  overwhelmingly  passed  the  big  Simpson-Mazzoli  immigration 
reform  bill,  the  House  has  a  chance  to  do  something  worth  remembering  years  from 
now.  But  that  means  it  must  act  quickly;  there  are  fewer  than  20  legislative  days 
remaining  before  adjournment.  tt    t.       i-- 

What's  historic  about  the  bill  is  the  principle.  As  the  Rev.  Theodore  Hesburgh  s 
immigration  study  commission  said  last  year,  the  way  to  keep  the  front  door  open  is 
to  close  the  back  door.  The  nation  wants  and  needs  to  unite  families,  to  bring  in 
people  with  valued  skills,  to  infuse  the  renewing  spirit  of  immigrant  ambition  and 
energy.  But  meanwhile,  a  continued  flood  of  illegal  immigration  taxes  national  pa- 
tience to  the  point  that  some  people  are  ready  to  slam  all  the  doors  shut. 

To  its  lasting  credit,  the  Senate  refused  to  reduce  the  amount  of  legal  immigra- 
tion and  endorsed  a  provision  to  keep  illegal  immigrants  from  coming  in  the  back 
door.  The  best  way  to  do  that  is  to  take  the  pie  off  the  kitchen  table— by  eliminating 
the  economic  incentive  to  sneak  into  the  country  for  jobs  that  pay  a  fortune  com- 
pared with  what  it's  possible  to  earn  back  home. 

Thus  the  Simpson-Mazzoli  bill  calls  for  "employer  sanctions,"  forbidding  employ- 
ers for  the  first  time  to  hire  illegals.  While  that  is  a  landmark,  the  Senate  bill  is  far 
from  perfect.  It  creates  two  problems  in  particular  for  the  House  to  address.  One  is 
that  Hispanic-American  organizations  fear  employer  sanctions.  They  suspect  that 
many  employers  will  refuse  to  hire  anyone  who  even  looks  Hispanic,  legal  or  not, 
rather  than  risk  tangling  with  new  law.  It  is  a  reasonable  fear,  which  Senator  Ken- 
nedy tried  to  meet  without  success  in  the  Senate. 

What  would  be  the  harm  of  having  an  agency  like  the  General  Accounting  Office 
or  the  Equal  Employment  Opportunity  Commission  investigate  possible  discrimina- 
tory effects  and  make  periodic  reports?  Some  such  procedure  would  not  eliminate 
Hispanic  concerns,  but  simply  respect  should  make  the  House  glad  to  allay  them. 

The  second  area  for  improvement  is  amnesty  for  illegal  aliens  who  have  been 
here  for  years,  living  under  a  cloud  and  vulnerable  to  exploitation.  A  one-time  am- 
nesty is  the  humane  way  to  clear  the  decks,  but  the  version  finally  patched  together 
by  the  Senate  is  an  administrative  monstrosity.  It  would  create  three  different  cate- 
gories of  illegals,  each  accorded  a  different  status  and  each  given  different  rights  to 
public  benefits.  The  House  would  serve  both  clarity  and  charity  by  insisting  on 

something  simpler.  .      „  rm.     r  t      e 

With  the  session  draining  away  so  fast,  can  the  House  act  in  time?  The  tate  ot 
immigration  reform  now  depends  on  Peter  Rodino,  the  canny  New  Jersey  Democrat 
who  heads  the  House  Judiciary  Committee.  He's  the  same  Peter  Rodino  who  pushed 
employer  sanctions  through  the  House  twice,  in  1972  and  1973,  only  to  see  them  die 
in  the  Senate.  This  time  the  Senate  is  committed  first.  History  waits. 
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[Editorial  from  the  Los  Angeles  Times,  Sept.  19,  1982] 

.  .  .  AND  U.S.  Immigration  Troubles 

The  crisis  in  the  Mexican  economy  is  certain  to  increase  the  number  of  its  citizens 
attempting  to  cross  the  border  to  look  for  employment  in  this  country,  and  that  fact 
argues  strongly  for  the  earliest  possible  strengthening  of  present  immigration  con- 
trols. 

The  first  major  overhaul  of  the  nation's  immigration  policies  in  30  years  won  the 
approval  of  the  Senate  earlier  this  week,  and  by  the  surprisingly  large  margin  of  81 
to  18. 

But  the  chief  sponsor  of  the  legislation  (S.  2222),  Sen.  Alan  K.  Simpson  (R-Wyo.) 
was  the  first  to  acknowledge  that  it  is  only  "a  small  start,  a  very  small  stride  for- 
ward." 

Given  Mexico's  mounting  difficulties  and  the  complex  and  controversial  aspects  of 
immigration  reform,  Simpson  is  correct.  No  single  measure  will  enable  the  govern- 
ment to  guarantee  equity  in  its  immigration  policies  or  to  halt  the  massive  flow  of 
illegal  immigrants. 

The  measure  is  now  in  the  House  of  Representatives,  where  its  enactment  is 
likely  this  session,  and  President  Reagan  has  said  that  he  would  sign  it  in  its 
present  form. 

But  intense  disagreement  over  many  features  of  S.  2222  will  continue  in  the 
House  and  across  the  country  even  if  the  measure  becomes  law. 

The  most  important  sections  have  been  under  continuing  fire.  Employers  object  to 
fines  and  possible  imprisonment  for  knowingly  hiring  illegal  aliens.  Civil  libertar- 
ians argue  that  the  necessity  to  proven  legal  status  when  applying  for  work  would 
discriminate  against  all  persons  of  Latino  appearance. 

The  complaints  may  or  may  not  have  merit,  that  cannot  be  known  until  after  the 
new  policies  are  in  place.  But  it  is  known  that  under  existing  laws  the  nation  has 
lost  control  of  its  borders. 

S.  2222  deals  directly  with  the  one  reality  on  which  its  opponents  and  proponents 
can  agree.  Most  illegal  immigrants  are  from  countries  suffering  from  poverty  and 
high  unemployment,  and  they  cross  the  border  specifically  to  look  for  work. 

The  sanctions  against  employers  who  knowingly  hire  them — fines  of  $500  to 
$2,000  and  six-month  jail-terms  for  repeat  offenders — should  vastly  reduce  job  oppor- 
tunities for  people  without  documentation  and,  simultaneously,  increase  them  for 
legal  residents.  The  requirement  that  job  applicants  have  proof  of  legal  status  would 
also  be  a  significant  disincentive  to  clandestine  immigration. 

One  control  would  not  work  without  the  other.  It  would  be  unreasonable  to  expect 
employers  to  screen  applicants  without  specifying  the  acceptable  forms  of  identifica- 
tion— a  driver's  license  or  a  Social  Security  card. 

The  measure  also  calls  on  the  Administration  to  devise,  within  three  years,  a  forg- 
ery-proof identity  card,  which  critics  equate  with  the  "domestic  passport"  common 
in  totalitarian  countries.  That  concern  would  be  justified  if  the  cards  were  issued 
only  to  immigrants,  but  all  Americans  would  carry  the  new  form  of  identification, 
which  would  have  to  be  shown  only  when  applying  for  work. 

But  the  identity  card  and  penalties  against  employers  who  knowingly  hire  illegals 
have  given  rise  to  charges  that  S.  2222  would  result  in  harassment  of  Latinos  and 
the  refusal  of  many  employers  to  even  interview  persons  of  Latino  appearance. 

We  understand  that  concern,  but  other  sections  of  the  measure  should  allay  suspi- 
cions that  it  is  discriminatory  against  a  single  ethnic  group. 

Its  amnesty  provisions  are  appropriately  generous;  they  would  grant  permanent 
legal  status  to  all  who  came,  to  this  country  before  1977,  and  three-year  temporary 
status  to  all  who  came  before  1980.  Most  have  come  from  Mexico. 

Although  the  legislation  would  continue  the  present  overall  immigration  quota  of 
425,000  a  year,  excluding  refugees,  it  would  give  Mexico  and  Canada  a  quota  of 
40,000  each— double  that  of  any  other  country.  Further,  it  would  allow  Mexico  to 
have  the  unused  portion  of  the  Canadian  quota. 

There  are  sections  of  S.  2222  that  we  do  not  like.  We  question  the  constitutional- 
ity of  another  section  that  declares  recipients  of  amnesty  ineligible  for  all  federal 
assistance  for  the  first  three  years  of  their  legal  residence,  even  if  they  are  subject 
to  payroll  deductions  for  those  benefits. 

We  also  oppose  a  last-minute  amendment  by  Republican  Sen.  H.  L.  Hayakawa  ex- 
pressing support  for  the  designation  of  English  as  the  official  national  language. 

Simpson  was  right  in  opposing  the  amendment,  if  unsuccessfully,  as  a  gratuitous 
insult  to  migrants  who  have  yet  to  learn  the  language.  But  the  amendment  would 
have  no  legal  effect,  and  is  merely  a  token  victory  for  Hayakawa,  who  has  been  to- 
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tally  unsuccessful  in  his  past  efforts  to  pass  a  constitutional  amendment  to  achieve 
the  same  dubious  purpose.  ■      ^     ■     >^ 

The  earlier  that  S.  2222  becomes  law,  the  better.  The  present  system  simply  isn  t 
working,  either  to  curb  illegal  immigration  or  to  protect  the  rights  of  legal  mi- 
grants. Economic  and  political  distress  elsewhere  in  the  world  are  bound  to  aggra- 
vate the  situation,  and  we  are  long  past  the  time  for  testing  new  approaches. 

[Editorial  from  the  Christian  Science  Monitor,  Aug.  17,  1982] 

Act  Now  on  Immigration 

For  too  many  years  the  United  States  has  been  lax  in  controlling  illegal  immigra- 
tion. Day  after  day  the  illegal  aliens  cross  the  loosely  guarded  frontiers— and  end  up 
imposing  considerable  social  and  economic  strains  on  scores  of  communities 
throughout  the  US.  Yet,  as  Senator  Alan  Simpson  correctly  pointed  out  last  week, 
the  "first  and  most  important  duty  of  sovereign  nation"  is  to  gain  control  over  its 
borders.  And  it  is  precisely  for  that  reason  that  the  Senate  now  ought  to  act  deci- 
sively and  pass  the  new  immigration  control  bill  that  is  scheduled  to  come  before 
that  chamber  for  a  full  vote  today.  ,ro       .o-  j 

The  measure— the  so-called  Simpson  Mazzoli  bill,  named  for  Senator  Simpson  and 
Congressman  Romano  Mazzoli— represents  the  first  major  immigration  bill  since  en- 
actment of  the  McCarran-Walter  Immigration  and  Nationality  Act  back  in  1952. 
The  crucial  point  about  the  Simpson-Mazzoli  bill  is  that  it  is  not  designed  to  check 
or  end  legal  immigration.  Indeed  the  measure  would  continue  immigration  at  about 
the  current  level.  However,  it  would  seek  to  put  a  stop  to  the  intolerable  illegal 
entry  into  the  United  States  of  millions  of  persons  annually  in  recent  years.  Surely 
any  legislation  that  brings  order  to  control  of  a  nation's  borders  and  requires  that 
the  same  laws  of  entry  apply  equally  to  all  persons  cannot  be  called  nativist  or 
racist,  as  some  Hispanic  groups  now  are  alleging  about  the  new  proposal. 

The  Simpson-Mazzoli  bill  would  bring  a  halt  to  illegal  immigration  through  three 

It  would  require  some  form  of  national  identification  system  for  all  persons  seek- 
ing a  job  within  the  US.  The  government  would  have  three  years  to  devise  such  a 
plan.  During  the  interim  period  employers  could  use  such  already  established  cre- 
dentials as  a  driver's  license,  social  security  card,  birth  certificate,  passport,  etc. 

It  would  impose  legal  penalties  and  fines  on  employers  knowingly  hiring  illegal 
aliens.  Fines  would  range  from  $1,000  for  each  illegal  alien  on  the  first  offense  to 
$2,000  for  each  illegal  alien  on  subsequent  offenses. 

Finally,  the  measure  would  provide  an  elaborate  amnesty  program  for  millions  ot 
illegal  aliens  already  living  in  the  US.  Illegals  who  entered  the  US  prior  to  Jan.  1, 
1977  would  be  granted  permanent  resident  status.  Persons  who  entered  the  Ub  be- 
tween Jan.  1,  1977,  and  Jan.  1,  1980,  would  gain  temporary  resident  status.  After 
three  years,  they  could  become  permanent  residents  and  eventually  apply  for  citi- 

Hispanic  groups  and  some  civil  libertarians  object  to  the  fact  that,  under  the 
measure,  persons  in  the  temporary  resident  status  would  not  be  able  to  obtain  feder- 
al public  assistance  or  welfare  funds  for  some  three  years  or  so.  What  must  not  be 
forgotten,  however,  is  that  millions  of  aliens  have  entered  the  US  in  clear  violation 
of  existing  laws,  usually  during  the  dark  of  night,  by  one  or  another  furtive  manner 
The  fact  that  such  persons  would  be  granted  amnesty  and  allowed  to  work  toward 
eventual  citizenship  reflects  an  attitude  of  tolerance  that  probably  few  other  indus- 
trial nations  would  have  at  this  time  of  high  unemployment. 

The  Simpson-Mazzoli  bill  is  a  long  overdue  attempt  to  gain  control  over  Ub  bor- 
ders. It  deserves  congressional  support. 

[Editorial  for  the  Washington  Post,  Aug.  11,  1982] 

Law  and  the  Illegals 

The  Senate  is  about  to  begin  consideration  of  the  Simpson-Mazzoli  bill,  a  compre- 
hensive revision  of  our  immigration  laws.  The  proposal  is  the  result  of  years  of 
study,  extensive  hearings  and  wise  compromise  on  some  of  the  more  controversial 
aspects  of  this  problem.  One  of  the  most  important  provisions  is  designed  to  control 
illegal  immigration  by  penalizing  employers  who  hire  undocumented  workers.  Such 
a  sanction,  sponsors  of  the  bill  believe,  is  the  only  way  to  control  borders  since  most 
illegal  immigrants  come  here  specifically  to  work. 
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The  Select  Commission  on  Immigration  and  Refugee  Policies,  created  by  Congress 
in  1979,  estimated  that  between  4  million  and  9  million  undocumented  workers  are 
now  in  this  country,  but  former  labor  secretary  Ray  Marshall,  who  was  a  member  of 
that  commission,  admits  that  the  estimate  is  a  result  of  a  compromise  among  a 
widely  varying  set  of  guesses  as  to  the  actual  number.  Officials  simply  don't  know 
how  many  illegal  aliens  are  here,  but  they  do  know  that  unemployment  in  this 
country  is  now  at  9.8  percent,  and  that  very  job  held  by  an  illegal  alien  is  one  not 
available  to  an  American  citizen. 

Many  employers  oppose  any  change  in  the  present  law-enforcement  system  since 
they  prefer  to  pay  very  low  wages  to  workers  who  cannot  avail  themselves  of  their 
rights.  Mr.  Marshall  and  many  labor  leaders  believe  that  the  only  way  to  preserve 
these  jobs  and  improve  wages  and  working  conditions  in  some  industries  is  to  elimi- 
nate that  option  for  employers.  He  is  right. 

Another  controversial  question  concerns  refugees.  Under  the  provisions  of  the 
Simpson-Mazzoli  bill,  425,000  new  immigrants  would  be  allowed  to  enter  the  United 
States  each  year.  This  ceiling  does  not  include  refugees  who  under  existing  law,  may 
be  admitted  in  any  number  on  the  authority  of  the  president  as  long  as  he  notifies 
Congress  of  his  intentions.  Such  flexibility  is  needed  to  deal  with  emergency  situa- 
tions where  quick  action  must  be  taken  for  humanitarian  reasons. 

It  was  assumed  that  under  the  provisions  of  the  law,  about  50,000  refugees  a  year 
would  enter  the  country,  but  for  a  variety  of  reasons— the  continuing  needs  of  Indo- 
chinese  refugees,  the  Cuban  boat  lift— that  figure  has  been  much  higher  in  recent 
years.  Sen.  Walter  Huddleston  (D-Ky)  would  apply  the  425,000  ceiling  to  immigrants 
and  refugees  combined.  He  would  continue  the  president's  flexible  power  to  meet 
emergency  situations  by  allowing  large  numbers  of  refugees  in  during  any  given 
year,  but  would  then  subtract  numbers  over  the  ceiling  from  the  following  year's 

quotas.  . 

Those  supporting  the  Huddleston  position  believe  that  Americans  are  suffermg 
from  "compassion  fatigue,"  that  we  are  already  doing  more  than  our  share  to  accept 
the  homeless  and  the "  persecuted  of  the  world  and  that,  for  purposes  of  our  own 
long-range  economic  planning,  we  must  have  a  firm  and  fixed  number  of  new  ad- 
missions to  the  country.  To  disagree  with  this  position  is  not  to  accuse  its  propo- 
nents of  mean-spiritednesss. 

The  United  States  has  accepted  on  a  permanent  basis  large  numbers  of  refugees 
in  recent  years,  and  it  has  not  always  been  easy.  And  we  should  take  care  that  the 
total  numbers  do  not  regularly  substantially  exceed  the  original  expectations  of 
Congress.  Nevertheless,  the  Huddleston  amendment  should  be  rejected  because  it 
will  inevitably  curtail  this  country's  ability  to  accept  its  share  of  the  world's  refu- 
gees. In  stark  political  terms,  if  refugees  have  to  compete  for  quota  numbers  with 
the  brothers  and  sisters  of  American  citizens,  there  is  no  doubt  who  will  be  ad- 
mitted. 

This  nation  was  founded  as  a  haven.  That  quality  is  part  of  our  national  charac- 
ter, and  there  will  always  be  room  here  for  those  who  come  without  connections  and 
without  special  skills  simply  because  they  must  come  here  to  survive.  The  Huddles- 
ton amendment  severly  restricts  that  tradition  when  a  prudent  application  of  exist- 
ing law  ought  to  be  enough.  The  Simpson-Mazzoli  bill  should  be  passed  without  the 
Huddleston  limitation,  and  the  House  should  concur. 


[Editorial  from  the  Star  and  Tribune  (Minneapolis),  Aug.  10,  1982] 

A  Chance  To  Remark  U.S.  Immigration  Poucy 

More  immigrants  now  enter  the  United  States  than  came  during  the  peak  flow  of 
Europeans  in  the  early  years  of  this  century.  Immigration  now  accounts  for  about 
half  the  growth  in  U.S.  population.  Some  immigrants  come  with  permission,  but 
many  simply  infiltrate  America's  borders.  Sympathetic  though  Americans  are  to 
many  who  immigrate  illegally,  they  also  recognize  that  the  United  States  needs  a 
new  immigration  law— one  drawn  to  be  reasonable,  fair  and  enforceable.  An  impor- 
tant proposal  to  reexert  immigration  control  will  come  before  the  U.S.  Senate  this 
week.  This  bill  deserves  to  be  passed. 

Sponsored  by  Sen.  Alan  Simpson,  R-Wyo.,  and  Rep.  Romano  Mazzoli,  D-Ky.,  the 
legislation  embodies  the  most  sweeping  and  rational  reform  of  U.S.  immigration  law 
in  30  years.  It  will  need  a  strong  victory  in  the  Senate,  and  some  luck,  to  be  passed 
by  the  House  before  Congress  adjourns  for  the  fall  campaign. 

Many  in  Congress  would  just  as  soon  not  consider  the  Simpson-Mazzoli  proposal 
in  an  election  year.  Various  provisions  are  opposed  by  labor,  local  government,  busi- 
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ness,  civil-rights  and  religious  groups,  Hispanic  groups  and  agriculture.  The  list  of 
opponents  indicates  that  the  bill  has  teeth.  But  it  also  is  fair  and  reasonable.  The 
nation  is  more  than  a  sum  of  its  special  interests;  the  Simpson-Mazzoli  bill  serves 
the  national  interest. 

House  and  Senate  versions  of  Simpson-Mazzoli  differ  in  detail  but  contain  the 
same  four  general  provisions.  They  include: 

Civil  and  criminal  sanctions  against  employers  who  knowingly  hire  illegal  aliens. 
Most  illegal  aliens  come  in  search  of  work.  Simpson  and  Mazzoli  propose  to  elimi- 
nate their  immigration  incentive  by  making  jobs  for  them  scarce.  The  administra- 
tion also  would  be  directed  to  develop  a  counterfeit-resistant  method  for  screening 
the  status  of  job  applicants. 

Amnesty  for  illegal  aliens  who  entered  the  country  by  Jan.  1,  1982.  An  estimated 
3  million  to  6  million  illegal  aliens  reside  in  the  United  States.  Because  the  United 
States  cannot  and  should  not  search  out  and  deport  all  of  them,  the  best  solution  is 
to  declare  an  amnesty,  make  a  clean  break  with  bad  policies  and  start  over. 

An  annual  ceiling  of  425,000  on  admissions  to  the  United  States,  and  an  improved 
temporary  agricultural  worker  program.  Refugees— people  fleeing  political  oppres- 
sion— would  not  be  included  under  the  ceiling. 

Streamlined  exclusion  procedures.  Aliens  entering  the  United  States  illegally 
could  be  summarily  excluded  unless  they  claimed  asylum.  Those  who  made  that 
claim  would  receive  a  hearing  before  an  administrative  law  judge  and  have  the 
right  to  appeal  to  a  new  U.S.  immigration  board. 

Neither  American  citizens  nor  potential  immigrants  are  served  well  by  the  cur- 
rent U.S.  immigration  policy  mish-mash.  Americans  deserve  to  make  their  own  im- 
migration policy,  not  let  it  be  made  for  them  by  potential  immigrants  and  foreign 
governments.  Those  who  seek  a  life  in  America  deserve  a  set  of  clear,  fair  and  uni- 
formly applied  rules  and  procedures  by  which  they  may  gain  entrance.  The  Simp- 
son-Mazzoli bill  provides  both.  Congress.should  embrace  it. 


[From  the  Pioneer  Press  &  Dispatch  (St.  Paul),  July  24,  1982] 

Reagan  Has  Failed  To  Stop  the  Tidal  Wave  of  Illegals 

(By  Tom  Braden) 

It's  an  indisputable  fact  that  the  United  States  has  lost  a  principal  aspect  of  sov- 
ereignty: control  of  its  own  borders. 

The  Reagan  administration  came  into  office  promising  to  regain  control.  But  the 
immigration  specialist  at  one  of  Washington's  most  conservative  think-tanks  said 
the  other  day  that  his  estimate  of  the  number  of  illegal  immigrants  now  entering 
this  country  is  about  a  million  a  year— just  what  it  was  under  Jimmy  Carter. 

Failure  to  halt  illegal  immigration  was  one  of  the  reasons  Carter  appeared  to  be  a 
weak  president.  He  welcomed  the  Cuban  refugees,  then  discovered  that  Castro  had 
filled  a  lot  of  boats  from  jails  and  mental  institutions.  His  reputation  changed  over- 
night from  kindly  to  sucker. 

Reagan  has  not  been  forced  to  demonstrate  weakness  in  public  but,  on  this  issue, 
the  facts  don't  testify  to  strength. 

The  illegals  are  still  coming  from  Pakistan  and  India  by  air  to  Toronto  and  bus 
and  taxi  to  Detroit;  from  Third  World  flagships  docking  at  U.S.  ports  and  discharg- 
ing their  Chinese  crews,  from  leaky  boats  on  Florida's  coast;  most  of  all,  from 
Mexico  across  a  2,000-mile  border,  manned  by  a  force  of  immigration  officers  who 
number  less  than  the  police  who  watch  over  the  city  of  Baltimore. 

There  ought  to  be  some  way  in  which  to  stop  this  tidal  wave  which  promises 
within  the  lives  of  our  children  to  make  this  country  rather  different  than  the  one 
we  had  planned  to  make  for  them.  If  it  is  not  stopped  this  will  be  a  country  of  a 
different  tradition,  of  a  different  color,  of  a  different  law,  perhaps  even  of  a  different 
language. 

Such  a  law  has  been  proposed  and  is  now  before  the  Congress.  It  would: 

Meike  it  illegal  to  hire  an  illegal  alien. 

Require  all  citizens  to  carry  a  card  identifying  them  as  such. 

Require  all  visitors  to  hold  an  unrefundable  ticket  home. 

There  are  other  provisions  regarding  amnesty  for  illegals  who  are  already  here 
and  these  provisions  are  being  much  argued  about  as  though  they  were  the  crux  of 
the  matter. 
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They  are  not.  The  cnrx  of  the  matter  is  that  the  ill^al  immigrants  come  to  this 
country  in  search  of  jobs.  They  get  jobs  because  they  are  willing  to  do  labor  that 
many  employers  maintain  American  citizens  won't  do. 

As  a  veteran  of  the  Great  Depression  and  of  a  couple  of  years  spent  cleaning  out 
men's  rooms  and  women's  rooms,  I  don't  believe  this  complaint  is  valid.  Anyhow, 
I'm  in  favor  of  putting  it  to  the  test. 

Nor  would  I  find  it  a  violation  of  my  civil  liberties  to  be  required  to  carry  an  iden- 
tity card.  I  have  not  found  that  my  freedom  of  speech  or  movement  or  right  to  the 
privacy  of  my  home  is  in  any  way  impaired  by  the  fact  that  I  carry  a  Social  Security 
identifying  number  in  my  wallet.  It  would  be  hard  to  devise  a  card  which  is  forgery- 
proof,  but  surely  the  Bureau  of  Printing  and  Engraving  is  capable  of  coming  up 
with  something  within  the  three  years  the  Simpson-Mazzoli  Bill  mandates  that  the 
job  be  done. 

Nonetheless,  the  bill  languishes.  The  Reagan  administration  has  not  pushed  it. 
Not  one  candidate  among  the  Democratic  front-runners  has  made  support  for  immi- 
gration reform  a  talking  point  in  his  campaign. 

Sometimes  one  wonders  whether  democracy  works. 


[Editorial  from  the  Herald  American  rBoet<«j,  Jane  22,  1982] 

Weighted  Against  Aliens 

A  growing  consensus  on  the  need  to  overhaul  the  nation's  chaotic  immigration 
laws  may  push  the  Simpson-Mazzoli  immigration  reform  through  Congress  this 
year,  provided  it  is  not  weighted  down  with  the  costly  provisions  now  demanded  by 
some  local  governments. 

That  is  why  we  hope  Congress  will  resist  attempts  to  encumber  the  immigration 
control  legislation  with  amendments  requiring  the  federal  government  to  reimburse 
states  and  counties  for  any  public  assistance  obtained  by  aliens  who  would  be  grant- 
ed legal  residence  under  the  proposed  laws.  The  indemnity  provision  is  sought  by 
the  National  Association  of  Counties  which  fears  an  amnesty  provided  in  the  immi- 
gration reform  would  entitle  2.7  million  aliens  now  residing  illegally  in  this  country 
to  apply  for  as  much  as  SoOO  million  in  welfare. 

The  fear  of  a  massive  march  on  the  welfare  office  by  newly  legalized  aliens  seems 
far-fetched,  inasmuch  as  most  aliens  remain  here  because  they  have  found  produc- 
tive jote.  But  even  if  the  fears  are  realized  in  some  degree,  the  bills  sponsored  by 
Sen.  Alan  Simpson,  R-Wyo.,  and  Rep.  Romano  Mazzoli,  D-Ky.,  already  have  built-in 
mechanisms  to  prevent  a  drain  of  local  welfare  funds. 

The  new  immigration  l^islation  calls  for  a  study  18  months  after  the  reform  be- 
comes law  to  assess  its  impact  on  state  and  local  governments.  Retroactive  federal 
reimbursement  is  authorized  if  a  cost  to  local  taxpayers  is  found. 

That  strikes  us  as  adequate  protection  for  local  government  against  undue  wel- 
fare costs  because  of  amnesty  granted  undocumented  aliens.  The  Simpson-Mazzoli 
immigration  reform  is  too  important  and  too  long  overdue  to  be  smothered  under 
the  burden  of  millions  of  dollars  in  welfare  indemnities. 


[Editorial  fnxn  the  Dallas  Morning  News,  May  29,  1982] 

Illegal  Aliens — A  Bit  of  History 

Progress  in  achieving  justice  for  illegal  immigrants  has  been  painfully  slow  in  the 
past  decade.  But  one  bastion  of  inertia  now  has  been  breached.  The  U.S.  Senate  Ju- 
diciary Committee  has  passed  its  first  immigration  I^islation  in  17  years. 

Although  we  haven't  seen  the  entire  product,  it  does  have  commendable  features. 
Employers  can  be  penalized  for  hiring  illegal  aliens.  And  amnesty  provisions  were 
liberalized.  Contrary  to  popular  misconceptions,  the  aliens  wouldn't  get  instant, 
automatic  citizenship.  If  residence  in  the  United  States  prior  to  Jan.  1,  1978,  can  be 
proved,  the  aliens  get  resident  alien  status.  If  they  arrived  between  1978  and  Jan.  1, 
1982,  they  can  get  temporary  resident  status. 

Of  course,  the  legislation  needs  to  be  carefully  studied  before  final  floor  action  in 
the  Senate.  But  it  is  a  remarkable  achievement  by  Sen.  Alan  Simpson,  R-Wyo.,  to 
prompt  any  action  at  all  by  his  colleagues. 

While  the  bill  may  not  be  perfect,  it  is  at  least  an  attempt  to  solve  a  festering 
problem.  And  considering  Congress'  record  of  fearful  inaction  for  the  past  decade, 
that's  progress. 
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Mr.  Mazzoli.  Today,  as  our  leadoff  witnesses,  we  have  a  number 
of  our  colleagues  in  the  House  who  have  expressed  a  desire  to  tes- 
tify. We  welcome  them  and  are  grateful  for  their  having  taken  the 
time  from  their  busy  schedules  to  give  us  the  benefit  of  their  ideas 
on  this  legislation.  Later  on  this  morning  we  will  have  Attorney 
General  William  French  Smith  testify  as  the  lead  administration 
witness. 

I  thank  all  of  you  for  coming,  and  I  believe  these  will  be  interest- 
ing hearings. 

At  this  point  I  ask  to  come  forward  our  colleague  from  the  State 
of  California,  Congressman  Don  Edwards,  who  will  be  our  leadoff 
witness  today. 

Don,  we  welcome  you.  Your  statement — and  we  appreciate  your 
having  filed  it  early  for  us— is  hereby  made  a  part  of  the  record. 

TESTIMONY  OF  HON.  DON  EDWARDS,  REPRESENTATIVE  FROM 
THE  lOTH  DISTRICT  OF  CALIFORNIA 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
your  allowing  me  to  testify  before  such  a  distinguished  committee 
today  on  this  very  important  subject.  And  I  want  to  express  my  ap- 
preciation for  the  devoted  and  hard  work  that  you,  Mr.  Chairman, 
and  the  other  members  have  done  on  this  key  issue.  We  are  all 
very  grateful  to  you  for  it. 

Mr.  Mazzou.  I  thank  you. 

Mr.  Edwards.  I  have  only  a  short  statement,  and  I  am  going  to 
limit  my  remarks  to  what  I  see  as  the  heart  of  the  bill,  that  is,  em- 
ployer sanctions.  I  have  been  dealing  with  employer  sanctions  ever 
since  I've  been  here,  which  is  going  on  21  years  now.  Employer 
sanctions  first  surfaced  back  in  1946.  The  provisions  in  the  bill  on 
employer  sanctions  are  not  acceptable  to  many  millions  of  Ameri- 
can citizens.  I  recall,  and  you  recall,  the  eloquent  dissent  in  the 
debate  on  the  House  floor  by  our  Hispanic  members  and  by  some  of 
the  black  members.  The  agony  is  very  real  insofar  as  many  mil- 
lions of  American  minorities  are  concerned  with  regard  to  employ- 
er sanctions. 

I  suggest  also,  Mr.  Chairman,  that  the  concept  of  employer  sanc- 
tions is  not  only  extremely  divisive;  it  is  going  to  be  ineffective. 

A  look  at  history  shows  that  wherever  employer  sanctions  have 
been  tried,  they  have  been  ineffective.  A  GAO  report,  dated  August 
31,  1982,  points  out  that  they  have  been  tried  in  19  other  countries 
and  they  have  been  ineffective.  In  our  own  country,  the  Federal 
Farm  Labor  Contractor  Registration  Act  of  1963  gives  evidence 
that  employer  sanctions  have  been  ineffective  in  the  United  States 
at  the  national  level.  We  have  had  employer  sanctions  in  a  number 
of  States,  including  my  own  State  of  California.  These  laws  are  on 
the  books.  A  1980  report  by  the  Comptroller  General  found  that 
the  most  our  domestic  employer  sanctions  laws  had  produced  was 
one  $250  fine. 

Mr.  Chairman,  with  such  a  history  for  employer  sanctions,  it  is 
surely  time  for  fresh  thinking,  resourcefulness,  and  creativity  in 
searching  for  a  solution  to  the  acknowledged  problems  of  illegal  im- 
migrants. With  employer  sanctions,  what  we  are  going  to  get  is  ha- 
rassment   of   our    Nation's    employers,    increased    discrimination 
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against  our  Nation's  minorities,  possibly  a  national  ID  card  for 
each  American  citizen — at  an  immense  cost,  it  is  estimated — and  a 
program  to  control  illegal  immigration  that  won't  work. 

I  call  your  attention  to  the  recent  conference  of  the  American 
Bar  Association  in  New  Orleans.  They  adopted  a  resolution  on  em- 
ployer sanctions.  It  says: 

Be  it  resolved,  that  the  American  Bar  Association  recommends  that  employer 
sanctions  should  be  rejected  because  they  would  be  an  unworkable,  ineffective,  ex- 
pensive and  discriminatory  procedure  for  controlling  undocumented  immigration. 

The  ABA  recommended — 

Those  Federal  agencies  charged  with  administering  the  immigration  and  refugee 
laws  and  the  pertinent  laws  governing  fair  labor  standards  and  practices  should  be 
provided  sufficient  resources  and  organization  to  enforce  and  administer  the  laws 
effectively  and  fairly. 

I  suggest,  Mr.  Chairman,  that  this  is  the  challenge  to  the  distin- 
guished members  of  this  subcommittee.  Much  of  the  problem  of  il- 
legal immigration  has  come  from  our  lack  of  providing  enforce- 
ment agencies  with  sufficient  resources.  Rather  than  putting  bil- 
lions of  dollars  into  trying  to  come  up  with,  implement,  and  main- 
tain a  national  ID  system  and  enforcement  of  employer  sanctions,  I 
respectfully  suggest  that  the  moneys  would  be  better  spent  in  en- 
forcing our  labor  laws  and  in  providing  resources  to  INS  and  other 
enforcing  agencies. 

Mr.  Chairman,  I  do  know  that  there  will  be  some  alternative 
plans  and  amendments  offered  by  well-meaning,  very  responsible 
people  from  all  over  the  United  States,  and  I  know  that  you  will 
consider  these  alternatives  with  respect. 

I  thank  you  for  allowing  me  to  be  here  today. 

[The  complete  statement  follows:] 

Statement  of  Hon.  Don  Edwards  of  Caufornia 

Mr.  Chairman  and  other  distinguished  members  of  the  Subcommittee,  thank  you 
for  inviting  me  to  present  my  views  on  H.R.  1510,  the  Immigration  Reform  and  Con- 
trol Act  of  1983. 

I  will  limit  my  remarks  to  what  I  see  as  the  heart  of  the  bill,  that  is,  employer 
sanctions.  Mr.  Chairman,  the  provisions  of  the  bill  on  employer  sanctions  are  simply 
not  acceptable  to  many  millions  of  American  citizens.  The  concept  of  employer  sanc- 
tions is  not  only  extremely  divisive,  it  is  also  of  dubious  efficacy. 

A  look  at  history  shows  that  wherever  employer  sanctions  have  been  tried,  they 
have  proven  ineffective.  A  GAO  reports,  "Information  on  the  Enforcement  of  Laws 
Regarding  Employment  of  Aliens  in  Selected  Countries,"  dated  August  31,  1982, 
points  out  that  employer  sanctions  have  been  ineffective  in  nineteen  other  coun- 
tries. In  our  own  country,  the  federal  Farm  Labor  Contractor  Registration  Act  of 
1963  gives  evidence  that  employer  sanctions  have  been  ineffective  in  the  U.S.  at  the 
national  level.  In  addition,  employer  sanctions  have  been  proven  ineffective  at  the 
state  level  in  the  many  states  with  such  laws  on  the  books.  A  1980  report  by  the 
Comptroller  General  found  that  the  most  these  laws  had  produced  was  one  $250 

fine.  .    .  1     .•        r 

Mr.  Chairman,  with  such  a  history  for  employer  sanctions,  it  is  surely  time  tor 
fresh  thinking,  resourcefulness,  and  creativity  in  searching  for  a  solution  to  the  ac- 
knowledged problem  of  illegal  immigrants.  With  employer  sanctions,  what  we  will 
get  is  harassment  of  our  nation's  employers,  increased  discrimination  against  our 
nation's  minorities,  possibly  a  national  I.D.  card  for  each  American  citizen,  and  a 
program  to  control  illegal  immigration  that  will  not  work. 

The  American  Bar  Association,  at  its  recent  conference  in  New  Orleans,  adopted 
a  resolution  on  employer  sanctions.  I  quote: 

"Be  is  resolved,  that  the  American  Bar  Association  recommends  that  employer 
sanctions  should  be  rejected  because  they  would  be  an  unworkable,  ineffective,  ex- 
pensive and  discriminatory  procedure  for  controlling  undocumented  immigration. 
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They  recommended,  and  I  quote: 

"Those  federal  agencies  charged  with  administering  the  immigration  and  refugee 
laws  and  the  pertinent  laws  governing  fair  labor  standards  and  practices  (should)  be 
provided  sufficient  resources  and  organization  to  enforce  and  administer  the  laws 
effectively  and  fairly." 

I  believe  this  is  the  challenge  to  the  distinguished  members  of  this  subcommittee. 
Much  of  the  problem  of  illegal  immigration  has  come  from  our  lack  of  providing 
enforcement  agencies  with  sufficient  resources.  Rather  than  putting  billions  of  dol- 
lars into  trying  to  come  up  with,  implement,  and  maintain  a  national  I.D.  system 
and  enforcement  of  employer  sanctions,  I  respectfully  suggest  that  the  monies  would 
be  better  spent  in  enforcing  our  labor  laws  and  in  providing  resources  to  INS  and 
other  enforcing  agencies. 

Mr.  Mazzoli.  Thank  you  very  much,  Don. 

We  certainly  have  scheduled  these  7  days  of  hearings  for  the 
very  purpose  of  hearing  new  and  refreshing  information  that  per- 
haps we  didn't  have  last  year,  or  all  the  old  information  arrayed  in 
new  forms  that  might  give  us  a  lead  on  how  better  to  draft  our  bill. 
These  are  meant  to  be  very  intensive  and  in-depth  discussions,  and 
all  proposals  and  amendments  will  be  given  full  consideration. 

Let  me  ask  you  this.  It  certainly  came  to  us  at  the  full  committee 
last  year  and  on  the  floor  that  the  attitude  of  many  of  the  mem- 
bers was: 

Look,  you're  on  the  wrong  track.  Instead  of  worrying  about  setting  up  all  this 
mechanism  to  have  employers  file  papers  and  employees  produce  proof,  just  enforce 
the  existing  law.  Enforce  the  existing  immigration  laws  through  the  existing  Immi- 
gration Service,  and,  furthermore,  enforce  the  Fair  Labor  Standards  Act,  OSHA, 
and  all  the  other  statutes. 

Let  me  ask  you  this  question,  Don:  If  we  were  to  zealously  en- 
force all  of  the  work  standard  and  pay  laws,  are  we  going  to  solve 
the  problem  of  the  fact  that  these  people  who  are  in  this  country 
now  without  documents  are  docile,  are  tractable,  because  they  are 
afraid.  They  have  their  heads  down  and  their  necks  bowed.  Will 
the  enforcement  of  labor  laws  alone  cause  them  to  be  able  to  lift 
their  heads  up? 

Mr.  Edwards.  I  think  that's  actually  a  different  issue,  Mr.  Chair- 
man. This  bill  has  many  fine  features,  and  one  of  the  fine  features 
that  I  have  always  supported  is  legalization  somewhere  along  the 
lines  that  the  subcommittee  has  suggested,  or  perhaps  even  a  more 
generous  legalization  solution  as  suggested  by  Chairman  Rodino. 

I  am  concentrating  my  dissent  on  employer  sanctions,  I  could 
certainly  live  with  the  bill  and  support  it  with  enthusiasm  if  we 
could  have  some  resolution  of  the  employer  sanctions  aspect. 

Mr.  Mazzoli.  So  it  is  your  view  that  legalization  can  pass  this 
Congress  without  an  attendant  feature  of  employer  sanctions? 

Mr.  Edwards.  I  think  the  American  people,  when  they  really  un- 
derstand the  issue,  given  the  national  debate  that  will  take  place, 
will  be  magnanimous  and  will  understand  that  we  are  going  to 
have  a  more  peaceful  country  and  a  fairer  country  if  there  is  legal- 
ization, but  it's  going  to  take  some  work,  of  course,  out  in  the  50 
States. 

Mr.  Mazzou.  I  appreciate  your  saying  that.  A  lot  of  our  time  in 
the  last  Congress  was  spent  trying  to  allay  the  fears  of  many  of  our 
members  about  legalization.  We  tried  all  sorts  of  formulas — single 
tier,  double  tier,  triple  tier,  and  everything  else,  to  try  to  overcome 
some  of  the  arguments.  And  unless  I  misread  the  tea  leaves,  there 
remains  a  fairly  serious  concern  of  many  of  our  members  about  the 
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idea  of  legalization.  Of  course,  some  have  said  that  they  will  accept 
it  only  if  there  is  passed  contemporaneously  some  mechanism 
which  would  tend  to  stem  the  flow  of  people  into  the  country  so  we 
could  have  a  finite  problem  to  deal  with.  They  say  without  en- 
forced order,  without  employer  sanctions,  you  have  an  infinite 
problem. 

So  there  are  some  who  possibly  might  disagree  with  your  analy- 
sis, but  I  certainly  do  appreciate  that. 

Mr.  Edwards.  I  understand  that,  Mr.  Chairman,  and  I  think  it's 
going  to  take  some  work.  I  point  out  that  in  another  subcommittee, 
the  subcommittee  that  I  have  the  privilege  of  chairing,  a  lot  of 
people  said  that  we  couldn't  strengthen  and  renew  the  Voting 
Rights  Act,  and  with  the  help  of  people  like  the  distinguished 
member  on  your  left,  Mr.  Fish,  who  offered  great  leadership  in  the 
minority  party,  we  were  able  to  do  the  right  thing  with  the  right 
bill  to  everybody's  surprise. 

Mr.  Mazzoli.  Thank  you.  Well,  I  am  sure  that  nothing  is  really 
impossible  in  this  world  in  this  Congress. 

Does  the  gentleman  from  New  York  have  any  questions? 

Mr.  Fish.  Let  me  at  the  outset  compliment  you,  Mr.  Chairman, 
as  I  did  your  counterpart,  the  Senator,  who  held  hearings  last 
week. 

I  am  delighted  that  we  have  started  early  in  this  Congress  on  im- 
migration reform  and  control  under  your  leadership.  I  think  you 
and  Senator  Simpson  have  shown  a  great  deal  of  resiliency  after 
spending  2  hard  years  on  the  same  issue. 

I  do  have  an  opening  statement,  and  I  ask  permission  to  put  it  in 
the  record. 

Mr.  Mazzoli.  Without  objection,  it  is  received. 

[The  complete  statement  follows:] 

Statement  of  Hon.  Hamilton  Fish,  Jr.,  on  H.R.  1510 

Mr.  Chairman,  I  welcome  the  opportunity  to  participate  today  in  our  first  hearing 
on  H.R.  1510,  the  Immigration  Reform  and  Control  Act  of  1983.  The  gentleman  from 
Kentucky,  the  chairman  of  this  Subcommittee,  deserves  commendation  for  his  per- 
severance and  resilience.  Few  people  have  given  of  themselves  so  much  to  realize 
necessary  but  difficult  changes  in  our  immigration  laws.  The  gentleman  from  Cali- 
fornia, the  Subcommittee's  new  Ranking  Minority  Member,  worked  diligently  on 
similar  legislation  in  the  last  Congress.  I  look  forward  to  his  leadership  in  this  ses- 
sion. 

Years  of  work  have  been  devoted  to  fashioning  the  major  immigration  legislation 
often  referred  to  as  the  "Simpson-Mazzoli  bill."  The  Select  Commission  on  Immigra- 
tion and  Refugee  Policy  held  twelve  regional  hearings  in  different  parts  of  the 
United  States,  conducted  24  in-depth  consultations,  and  authorized  extensive  social 
science  and  legal  research.  A  Cabinet-level  task  force  carefully  scrutinized  the 
Select  Commission's  findings  and  recommendations.  In  the  last  Congress,  this  Sub- 
committee and  its  Senate  counterpart  heard  numerous  witnesses  from  Federal, 
State,  and  local  governments,  business  and  labor  organizations,  industry  and  agri- 
culture, religious  and  ethnic  groups,  and  civil  liberties  organizations.  Our  Judiciary 
Committee,  although  unable  to  please  everyone,  made  a  conscientious  effort— under 
the  leadership  of  the  gentleman  from  New  Jersey— to  accommodate  very  diverse 
concerns  and  balance  competing  interest. 

Although  the  Senate  passed  its  bill  last  August  by  the  decisive  margin  of  80-19, 
the  House  regrettably  failed  to  call  up  our  bill  until  the  eleventh  hour  of  the  lame- 
duck  session.  Last  year  we  ran  out  of  time— but  this  year  we  are  determined  to 
move  this  legislation  to  final  passage  at  an  early  date! 

The  American  people,  for  many  years,  have  called  upon  the  Congress  to  confront 
our  lack  of  control  over  our  borders.  We  have  the  opportunity,  in  this  Congress,  to 
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act  with  firmness  to  deter  future  illegal  entry  and  at  the  same  time  reaffirm  Ameri- 
ca's histroic  commitment  to  accept  legal  immigrants  from  other  lands. 

Employer  sanctions,  the  centerpiece  of  immigration  law  enforcement,  is  a  key  pro- 
vision in  this  bill.  H.R.  1510  attempts  to  discourage  the  annual  flow  of  hundreds  of 
thousands  of  undocum.ented  aliens  by  removing  the  major  inducement  to  illegal  mi- 
gration— the  magnet  that  draws  people  to  our  shores — the  opportunities  for  employ- 
ment. The  concept  of  employer  sanctions  has  received  the  support  of  a  number  of 
Administrations,  favorable  votes  on  two  occasions  in  the  House  and  once  in  the 
Senate,  and  the  endorsement — by  a  14-2  vote — of  the  Select  Commission  on  Immi- 
gration and  Refugee  Policy.  Alternatives  have  been  considered  and  found  wanting. 
Employer  sanctions  constitute  the  only  effective  option — in  the  judgment  of  many 
people  who  have  focused  on  the  problem  of  illegal  immigration. 

This  legislation  specifically  guards  against  the  possibility  of  imposing  sanctions  on 
employers  who  hire  illegal  aliens  unknowingly.  The  language  of  Section  101  pro- 
vides that  it  is  unlawful  to  hire  an  alien  "knowing  the  alien  is  an  unauthorized 
alien  .  .  .  with  respect  to  such  employment.  .  .  ."  An  employer  that  "establishes 
that  it  has  complied  in  good  faith"  with  the  verification  requirements  "has  estab- 
lished an  affirmative  defense.  ..."  I  believe  the  statutory  language  as  well  as  the 
legislative  history  will  protect  American  businesses  by  limiting  the  application  of 
employer  sanctions  to  "knowing"  violations.  The  Business  Roundtable,  by  endorsing 
similar  legislation  last  year,  expressed  its  faith  that  employers  will  receive  fair 
treatment. 

H.R.  1510,  moreover,  has  been  designed  to  protect  ethnic  minorities  against  invid- 
ious discrimination.  Four  separate  provisions  of  this  bill  are  designed  to  prevent 
discrimination.  Employers  of  four  or  more  persons  who  ignore  a  warning  and  fail  to 
follow  paperwork/verification  requirements  will  face  a  $500  civil  penalty  ("for  each 
individual  with  respect  to  which  such  violation  occurred")  regardless  of  whether  the 
individual  turns  out  to  be  a  U.S.  citizen  or  lawful  permanent  resident  alien.  By  fol- 
lowing the  paperwork  requirement,  the  employer  will  know  whether  the  applicant 
is  eligible.  He  need  not  fear  making  a  mistake.  The  employer  will  discriminate 
against  minority  groups  at  his  peril. 

I  believe  the  full  Judiciary  Committee  strengthened  the  protections  against  dis- 
crimination in  the  course  of  our  markup  last  year.  One  important  provision  inserted 
by  the  Committee  directed  the  Civil  Rights  Commission  to  monitor  the  enforcement 
of  employer  sanctions.  In  addition,  H.R.  1510 — which  reflects  Judiciary  Committee 
action  last  year — directs  the  Attorney  General,  the  Secretary  of  Labor,  and  the 
Chairman  of  the  Equal  Employment  Opportunity  Commission  to  review  and  investi- 
gate complaints  of  discrimination.  Another  provision  of  H.R.  1510  requires  the 
President  to  consult  with  Congress  every  six  months  concerning  the  implementation 
of  employer  sanctions — including  possible  discrimination  in  employment.  The  very 
extensive  monitoring  and  reporting  mechanisms  are  an  expression  of  the  impor- 
tance we  attach  to  guarding  against  discrimination. 

Many  of  us  are  confident  that  existing  civil  rights  legislation.  State  and  Federal, 
will  provide  an  important  measure  of  protection  in  a  substantial  number  of  cases  of 
discrimination  based  on  national  origin.  Congressional  oversight,  moreover,  will 
help  insure  that  the  new  statute  is  properly  enforced. 

Another  major  focus  of  this  legislation  is  reform  of  the  immigration  adjudication 
process.  Today,  exclusion,  deportation,  and  asylum  adjudications  are  beset  with  crip- 
pling delays.  H.R.  1510  upgrades  the  administrative  adjudicatory  structure — by  pro- 
viding it  greater  independence  and  stature — and  thus  minimizes  the  need  for  pro- 
tracted judicial  involvement.  We  have  preserved  the  critical  role  of  the  Federal  judi- 
ciary in  adjudicating  the  important  liberty-related  matters  that  arise  in  some  immi- 
gration cases  but  have  eliminated  needless  layering  of  review. 

This  legislation,  finally,  recognizes  that  substantial  numbers  of  illegal  aliens  are 
here  to  stay  and  responds  realistically  and  humanely  to  their  plight.  At  the  same 
time  that  we  act  with  firmness  to  deter  future  illegal  entry,  we  must  display  com- 
passion in  our  treatment  of  those  aliens  who  have  become  a  part  of  our  society.  The 
conferral  of  a  legal  status  on  undocumented  aliens  with  years  of  U.S.  residence  will 
permit  this  population  to  come  out  of  the  shadows  and  contribute  more  to  our  coun- 
try. 

The  Select  Commission,  by  a  16-0  vote,  favored  "A  legalization  program  as  part  of 
its  enforcement  package."  Precedents  in  U.S.  law  for  legalizing  the  status  of  undocu- 
mented aliens  can  be  found  in  the  registry  date — which  serves  as  a  statute  of  limita- 
tions on  illegal  entry — and  the  discretionary  remedy  of  suspension  of  deportation. 

H.R.  1510,  in  my  opinion,  sets  appropriate  cut-off  dates  for  eligibility  for  legaliza- 
tion. Persons  who  entered  the  United  States  prior  to  January  1,  1977  may  qualify 
for  permanent  resident  status,  and  persons  who  entered  prior  to  January  1,  1980 
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may  qualify  for  temporary  resident  status,  a  transition  status  leading  to  permanent 
residence  after  three  years. 

The  approach  of  H.R.  1510  represents  an  appropriate  compromise  between  the 
views  of  those  who  would  eliminate  the  legalization  provisions  entirely  or  only  ad- 
vance the  registry  date  to  1973 — and  those  who  would  provide  lawful  permanent 
resident  status  to  persons  who  entered  prior  to  January  1,  1982.  A  failure  to  provide 
a  substantial  legalization  ignores  the  equities  of  persons  who  have  lived  in  the 
United  States  for  a  number  of  years,  perpetuates  the  existence  of  a  large  underclass 
of  illegal  aliens,  and  continues  to  subject  citizens  and  lawful  permanent  resident 
aliens  to  enormous  social  costs. 

I  look  forward  to  these  hearings  on  a  critically  important  bill,  confident  that  this 
year  we  can  bring  an  important  law  reform  effort  to  fruition. 

Mr.  Fish.  I  suppose  it  was  our  distinguished  colleague  from  Cali- 
fornia's intent  to  pull  my  fangs,  don't  you  think?  And  he  has  suc- 
ceeded. 

I  understood  before  I  arrived  that  you  said  that  during  the 
course  of  this  hearing  you  thought  people  would  come  up  with  al- 
ternatives to  employer  sanctions,  so  I  am  not  going  to  raise  the 
issue  now.  The  message  I  want  to  give  to  you  is  that  those  of  us 
who  served  on  the  Select  Commission  for  2  years  and  on  this  issue 
in  the  last  Congress  couldn't  find  an  alternative  that  would  be  ef- 
fective. And  we  believe,  as  Father  Hesburgh,  who  was  chairman  of 
our  Commission,  that  this  was  the  centerpiece,  the  enforcement, 
the  only  humane  way  of  attempting  to  get  some  control  over  the 
number  of  surreptitious  entrants  that  are  coming  in  and  the  conse- 
quences that  follow  from  that. 

So  I  think  the  burden  is  on  those  who  don't  like  that  part  of  the 
bill  to  come  up  with  something  as  effective.  I  certainly  hope  that 
would  be  the  main  result  of  this  hearing. 

I  thank  you,  Mr.  Chairman. 

Mr.  Edwards.  I  thank  you,  Mr.  Fish,  and  I  will  try  to  be  a  part 
of  that  process.  I  recognize  the  difficulty  of  this  issue  and  the  great 
work  that  you  have  done,  and  certainly  we  can't  just  sit  here  and 
be  critical  and  not  be  creative  ourselves  at  the  same  time. 

Mr.  Fish.  Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much,  I  appreciate  your  help,  Don. 

According  to  our  schedule.  Congressman  Garcia  is  next.  We  are  a 
little  bit  early.  Is  he  or  Congressman  Wright,  Congressman  Brown, 
Congressman  Shaw,  Congressman  Towns,  Congressman  Lujan 
here? 

All  right,  we'll  take  a  momentary  pause  until  some  of  them  show 
up. 

[Whereupon,  a  short  recess  was  taken.] 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

It  is  my  pleasure  today  to  welcome  before  us  the  gentleman  from 
New  York,  Congressman  Robert  Garcia.  Bob,  you're  welcome.  Your 
statement,  of  which  I  have  a  copy,  will  be  made  a  part  of  the 
record. 

TESTIMONY  OF  HON.  ROBERT  GARCIA,  REPRESENTATIVE  FROM 
THE  21  ST  DISTRICT  OF  NEW  YORK 

Mr.  Garcia.  Thank  you  very  much,  Mr.  Chairman. 

These  have  been  difficult  times  for  your  subcommittee  and  for 
the  full  committee  because  of  your  responsibility  of  trying  to  come 
up  with  a  meaningful  immigration  reform  package.  But  I  am  de- 
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lighted  that  we  are  starting  in  February,  as  opposed  to  debating 
this  issue  at  the  tail  end  of  a  lameduck  session. 

Mr.  Mazzoli.  Thank  you  very  much. 

Mr.  Garcia.  I  also  want  to  commend  you  for  your  continued  ef- 
forts to  seek  a  resolution  to  our  Nation's  immigration  problems 
that  will  be  satisfactory  to  all  groups  and  communities  throughout 
the  United  States. 

During  the  debate  on  the  floor  of  the  House  at  the  close  of  the 
97th  Congress,  I  made  my  views  on  this  issue  known.  I  have  not 
changed  my  position  since  that  time.  Although,  as  I  said,  I  welcome 
this  chance  to  clearly  express  my  views. 

Because  of  time  limitations,  I  will  try  to  be  brief.  There  is  prob- 
ably no  more  profound  legislation  confronting  our  Nation  than  the 
now  famous  Simpson-Mazzoli  immigration  bill.  Our  immigration 
policy  is  a  reflection  not  only  of  how  we  control  our  borders  but 
what  the  future  demographic  makeup  of  our  Nation  will  be. 

I  am  certain  that  none  of  us  who  have  seriously  considered  this 
problem  would  disagree  with  the  principle  that  we  need  a  new 
policy,  one  that  is  both  tough  and  fair — and  I  underline  "fair."  The 
construction  of  this  law  is  where  the  debate  begins. 

Let  me  start  off  with  what  has  bothered  the  minority  communi- 
ties across  America  the  most,  employer  sanctions.  The  fining  of  em- 
ployers who  hire  undocumented  workers  may  be  sound  in  theory, 
but  I  am  not  convinced  that  in  practice  it  would  work.  A  General 
Accounting  Office  study  commissioned  by  Senator  Simpson  on  "the 
enforcement  of  laws  regarding  employment  of  aliens  in  selected 
countries"  indicates  that  sanctions  do  not  necessarily  work. 

The  GAO  received  responses  from  19  countries  and  Hong  Kong. 
The  study  reported  that — and  I  quote: 

"Although  each  country  had  laws  penalizing  employers  of  illegal 
aliens,  such  laws  were  not  an  effective  deterrent  to  stemming  il- 
legal employment  *  *  *" 

I  have  suggested  the  enforcement  of  existing  labor  laws  in  place 
of  sanctions.  This  would  deter  employers  from  hiring  undocument- 
ed workers,  and  at  the  same  time  force  them  to  upgrade  wages  and 
working  conditions.  This  could,  in  effect,  remove  the  incentive  for 
hiring  undocumented  persons. 

The  primary  problem  with  sanctions  is  that  they  are  inherently 
discriminatory  toward  minorities.  Not  only  that,  they  put  an  exces- 
sive burden  of  paperwork  on  businesses. 

That  is  why  target  enforcement  of  labor  laws,  concentrated  on 
those  industries  that  take  advantage  of  undocumented  persons,  are 
so  practical.  They  eliminate  the  impetus  for  an  employer  to  dis- 
criminate against  minorities.  They  also  do  not  require  small  busi- 
nessmen to  maintain  an  excessive  amount  of  paperwork  on  employ- 
ees. 

Let's  try  enforcing  existing  labor  laws.  There  is  no  question  that 
the  machinery  is  in  place.  No  new  laws  and  regulations  are  re- 
quired. Additional  funding  for  the  Department  of  Labor  for  the  en- 
forcement of  these  laws  could  be  included  in  the  bill. 

The  elimination  of  sanctions  also  puts  off  the  need  for  establish- 
ing a  national  ID  card.  This  idea  is  particularly  disturbing  to  mi- 
nority groups,  because  we  are  the  ones  who  will  most  often  be  re- 
quired to  present  our  ID  card  or  number. 
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An  ID  system  would  be  expensive  to  implement.  Further,  it  cre- 
ates another  potential  black  market  that  would  drain  the  resources 
of  the  desperate  and  the  needy.  It  is  also  important  to  remember 
that  the  poor  and  chronically  unemployed  already  feel  frustrated 
with  government.  An  ID  system  would  be  looked  upon  as  another 
stumbling  block  placed  in  their  way  for  getting  a  job  and  becoming 
integrated  into  society.  The  poor  don't  need  to  become  even  more 
alienated.  I'm  not  saying  the  United  States  will  never  have  to  turn 
to  sanctions  or  an  ID  system,  but  I  am  saying  that  there  are  alter- 
natives that  should  be  used  before  considering  sanctions. 

I  do  not  support  an  expansion  of  the  H-2  temporary  worker  pro- 
gram. "This  seems  to  be  a  thinly  disguised  bracero  program,  which 
was  created  as  a  result  of  a  labor  shortage.  We  certainly  do  not 
have  that  problem  now.  Let's  make  certain  that  all  U.S.  farm- 
workers are  fully  employed  before  we  bring  in  workers  from  other 
countries. 

The  H-2  program  was  designed  to  handle  emergency  labor  short- 
ages. It  has  now  become  routine.  An  expansion  of  H-2  would  only 
further  depress  wages  and  working  conditions  for  U.S.  farm- 
workers. 

I  strongly  support  an  amnesty  for  all  undocumented  persons 
living  in  this  country.  I  believe  amnesty  should  be  made  retroactive 
1  year  prior  to  the  enactment  of  this  bill.  I  believe  all  individuals 
covered  by  amnesty  should  become  legal  residents,  and  I  believe 
that  the  United  States  should  make  it  known  that  this  is  a  one 
time  only  proposal. 

I  do  not  view  sanctions  as  a  necessary  precondition  for  amnesty. 
These,  as  far  as  I'm  concerned,  are  separate  issues.  Amnesty  is  an 
attempt  to  integrate  the  underclass  of  individuals  who  are  living  in 
this  country  without  documents,  outside  the  law.  Sanctions  are  de- 
signed to  discourage  new  immigration.  They  do  not  necessarily  go 
hand  in  hand.  Further,  the  two-stage  legalization  program  that  was 
contained  in  H.R.  7357  would  have  proven  to  be  a  bureaucratic 
nightmare.  Not  only  that,  but  it  would  not  have  brought  out  all  the 
individuals  who  are  today  living  apart  from  our  society. 

It  is  important  that  this  amnesty  program  is  included  in  the  bill 
and  not  left  up  to  the  discretion  of  the  Attorney  General.  A  com- 
mission should  be  set  up,  containing  minorities  and  those  persons 
who  are  most  affected,  to  oversee  the  implementation  of  the  amnes- 
ty program. 

Any  funding  that  would  be  used  for  organizing  and  implement- 
ing a  complex  two-stage  legalization  program  could  be  given  to  the 
INS  for  enforcement.  And  I  might  add  that  the  INS  needs  our  help. 
It  needs  money  for  more  officers,  for  better  equipment,  and  obvi- 
ously for  better  training. 

The  United  States  must  also  begin  to  deal  with  those  nations 
that  are  prime  senders  of  immigrants.  We  don't  have  to  develop 
our  policy  according  to  the  needs  of  the  governments  of  Mexico  and 
other  Latin  American  countries.  But  if  we  want  to  effectively  con- 
trol our  borders,  we  had  better  consult  with  countries  such  as 
Mexico. 

The  ongoing  crisis  in  that  nation  is  providing  even  more  of  a 
push  factor  for  illegal  border  crossings.  Perhaps  through  multilat- 
eral programs  we  could  provide  economic  aid  for  the  Mexicans  to 
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develop  labor-intensive  industries,  or  we  could  provide  technical 
training  for  Mexican  nationals  to  develop  such  industries,  or 
simply  remain  open  to  suggestions  made  by  the  Mexicans  and 
other  governments  of  nations  that  send  us  the  bulk  of  our  undocu- 
mented persons. 

I  am  not  certain  whether  or  not  a  Caribbean  Basin  Initiative  or  a 
CBI-styled  approach  to  this  problem  is  best.  Maybe  we  can  develop 
programs  through  the  Agency  for  International  Development.  The 
Inter-American  Foundation  is  probably  the  finest  example  of  an  ef- 
fective way  of  helping  the  poor  of  Latin  America  to  help  them- 
selves. Whatever  our  approach,  we  must  consider  the  foreign  policy 
aspects  of  immigration  policy  as  part  of  the  solution. 

We  should  not  deprive  political  refugees  of  their  day  in  court.  Ju- 
dicial proceedings  for  asylum  cases  can  be  legitimately  streamlined 
but  not  at  the  expense  of  denying  these  individuals  access  to  our 
Federal  judicial  system. 

In  addition,  refugees  from  non-Communist  countries  must  be 
given  the  same  chance  as  refugees  from  Communist  countries  for 
receiving  asylum.  These  proceedings  should  not  be  based  on  ideo- 
logical considerations  but  on  legitimate  political  persecution. 

I  see  no  need  to  alter  the  family  preference  system.  It  is  my  un- 
derstanding that  the  difficulties  for  the  INS  under  the  present 
system  are  procedural.  If  that  is  the  case,  additional  funding  might 
make  a  difference  in  eliminating  these  difficulties.  The  family  unit 
is  too  important  to  the  basic  fabric  of  our  society  to  undermine  it 
in  any  way. 

I  support  a  new  immigration  policy,  but  one  that  will  not  be  dis- 
criminatory toward  minorities.  I  feel  it  is  my  responsibility  to 
stand  up  for  my  community.  I  cannot  support  a  law  that  would  fur- 
ther alienate  or  potentially  discriminate  against  my,  or  any  other, 
minority  community.  On  this  particular  matter,  all  Americans 
need  to  work  together  to  build  for  the  future. 

[The  complete  statement  follows:] 

Statement  of  Hon.  Robert  Garcia 

Mr.  Chairman,  I  welcome  this  opportunity  to  testify  before  your  subcommittee  on 
an  issue  of  extreme  importance  not  only  to  the  Hispanic  community  but  to  the 
Nation  as  a  whole.  I  commend  you  for  your  continued  efforts  to  seek  a  solution  to 
our  Nation's  immigration  problems  that  will  be  satisfactory  to  all  groups  and  com- 
munities throughout  the  United  States. 

During  the  debate  on  the  floor  of  the  House  at  the  close  of  the  97th  Congress,  I 
made  my  views  on  this  issue  known.  I  have  not  changed  my  position  since  that 
time.  Although,  as  I  said,  I  welcome  this  chance  to  clearly  express  my  views. 

Because  of  time  limitations,  I  will  try  to  be  brief.  Any  questions  you  may  have  can 
be  submitted  to  staff,  and  I  will  have  my  responses  back  to  you  as  soon  as  possible. 

There  is  probably  no  more  profound  legislation  confronting  our  Nation  than  the 
Simpson-Mazzoli  immigration  bill.  Our  immigration  policy  is  a  reflection  not  only  of 
how  we  control  our  borders,  but  what  the  future  makeup  of  our  Nation  will  be. 

I  am  certain  that  none  of  us  who  have  seriously  considered  this  problem  would 
disEigree  with  the  principle  that  we  need  a  new  policy,  one  that  is  both  tough  and 
fair.  The  construction  of  this  law  is  where  the  debate  begins. 

Employer  sanctions— the  fining  of  employers  who  hire  undocumented  workers- 
may  be  sound  in  theory,  but  I  am  not  convinced  that  in  practice  they  would  work.  A 
general  accounting  office  study  commissioned  by  Senator  Simpson  on  "the  enforce- 
ment of  laws  regarding  employment  of  aliens  in  selected  countries"  indicates  that 
sanctions  do  not  necessarily  work. 

The  GAO  received  responses  from  19  countries  and  Hong  Kong.  The  study  report- 
ed that,  and  I  quote,  "although  each  country  had  laws  penalizing  employers  of  il- 
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legal  aliens,  such  laws  were  not  an  effective  deterrent  to  stemming  illegal  employ- 
ment ..." 

I  have  suggested  the  enforcement  of  existing  labor  laws  in  place  of  sanctions.  This 
would  deter  employers  from  hiring  undocumented  workers,  and  at  the  same  time 
force  them  to  upgrade  wages  and  working  conditions.  This  could,  in  effect,  remove 
the  incentive  for  hiring  undocumented  persons. 

The  primary  problem  with  sanctions  is  that  they  are  inherently  discriminatory 
toward  minorities.  Not  only  that,  they  put  an  excessive  burden  of  paperwork  of 
businesses. 

That  is  why  target  enforcement  of  labor  laws,  concentrated  on  those  industries 
that  take  advantage  of  undocumented  persons,  are  so  practical.  They  eliminate  the 
impetus  for  an  employer  to  discriminate  against  minorities.  They  also  do  not  re- 
quire small  businessmen  to  maintain  an  excessive  amount  of  paperwork  on  employ- 
ees. 

Let's  try  enforcing  existing  labor  laws.  The  machinery  is  in  place,  no  new  laws 
and  regulations  are  required.  Additional  funding  for  the  Department  of  Labor  for 
the  enforcement  of  these  laws  could  be  included  in  the  bill. 

The  elimination  of  sanctions  also  puts  off  the  need  for  establishing  a  national  ID 
card.  This  idea  is  disturbing  for  all  civil  libertarians,  and  particularly  for  minorities, 
because  we  are  the  ones  who  will  most  often  be  required  to  present  our  ID  card  or 
number. 

An  ID  system  would  be  expensive  to  implement.  Further,  it  creates  another  poten- 
tial black  market  that  would  drain  the  resources  of  the  desperate  and  needy.  It's 
important  to  remember  that  the  poor  and  chronically  unemployed  already  feel  frus- 
trated with  the  Government.  An  ID  system  would  be  looked  upon  as  another  stum- 
bling block  placed  in  their  way  for  getting  a  job  and  becoming  integrated  into  soci- 
ety. The  poor  don't  need  to  become  even  more  alienated.  I'm  not  sajdng  the  U.S.  will 
never  have  to  turn  to  sanctions  or  an  ID  system,  but  I  am  saying  that  there  are 
alternatives  that  should  be  used  before  considering  sanctions. 

I  do  not  support  an  expansion  of  the  H-2  temporary  worker  program,  this  seems 
to  be  a  thinly  disguised  bracero  program,  which  was  created  as  a  result  of  a  labor 
shortage.  We  certainly  do  not  have  that  problem  now.  Let's  make  certain  that  all 
U.S.  farm  workers  are  fully  employed  before  we  bring  in  workers  from  other  coun- 
tries. 

The  H-2  program  was  designed  to  handle  "emergency"  labor  shortages.  It  has 
now  become  routine.  An  expansion  of  H-2  would  only  further  depress  wages  and 
working  conditions  for  U.S.  farm  workers. 

I  strongly  support  an  amnesty  for  all  undocumented  persons  living  in  this  coun- 
try, I  believe  amnesty  should  be  made  retroactive  one  year  prior  to  enactment  of 
the  bill.  I  believe  all  individuals  covered  by  amnesty  should  become  legal  residents, 
and  I  believe  tht  the  U.S.  should  make  it  known  that  this  is  a  one  time  only  propos- 
al. 

I  do  not  view  sanctions  as  a  necessary  precondition  for  amnesty.  These  are  sepa- 
rate issues;  amnesty  is  an  attempt  to  integrate  the  underclass  of  individuals  who 
are  living  in  this  country  without  documents,  outside  the  law.  Sanctions  are  de- 
signed to  discourage  new  immigration.  They  do  not  necessarily  go  hand  in  hand. 
The  two  stage  legalization  program  that  was  contained  in  H.R.  7357  would  have 
proven  to  be  a  bureaucratic  nightmare.  Not  only  that,  but  it  would  not  have 
brought  out  all  the  individuals  who  are  living  apart  from  our  society. 

It  is  important  that  this  amnesty  program  is  included  in  the  bill  and  not  left  up  to 
the  discretion  of  the  Attorney  General.  A  commission  should  be  set  up,  containing 
minorities,  to  oversee  the  implementation  of  the  amnesty  program. 

Any  funding  that  would  be  used  for  organizing  and  implementing  a  complex  two- 
stage  legalization  program  could  be  given  to  the  INS  for  enforcement.  The  INS 
needs  our  help.  It  needs  money  for  more  officers,  better  equipment,  and  better  train- 
ing. 

The  United  States  must  also  begin  to  deal  with  those  nations  that  are  prime  send- 
ers of  immigrants.  We  don't  have  to  develop  our  policy  according  to  the  needs  of  the 
Governments  of  Mexico,  or  any  other  Latin  American  nation,  but  if  we  want  to  ef- 
fectively control  our  borders,  we  had  better  consult  with  countries  such  as  Mexico. 
The  ongoing  crisis  in  that  nation  is  providing  even  more  of  a  "push"  factor  for 
illegal  border  crossings.  Perhaps  through  multilateral  programs  we  could  provide 
economic  aid  for  the  Mexicans  to  develop  labor  intensive  industries,  or  we  could  pro- 
vide technical  training  for  Mexican  nationals  to  develop  such  industries,  or  simply 
remain  open  to  suggestions  made  by  the  Mexicans,  and  other  governments  of  na- 
tions that  send  us  the  bulk  of  our  undocumented  persons. 
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I  am  not  certain  whether  or  not  a  CBI  styled  approach  to  this  problem  is  best. 
Maybe  we  can  develop  programs  through  aid.  The  Inter- American  Foundation  is 
probably  the  finest  example  of  an  effective  way  of  helping  the  poor  of  Latin  Amer- 
ica to  help  themselves.  Whatever  our  approach,  we  must  consider  the  foreign  policy 
aspect  of  immigration  policy  as  part  of  the  solution. 

Further,  we  should  not  deprive  political  refugees  of  their  day  in  court.  Judicial 
proceedings  for  asylum  cases  can  be  legitimately  streamlined,  but  not  at  the  ex- 
pense of  denying  these  individuals  access  to  our  Federal  judicial  system. 

In  addition,  refugees  from  non-communist  countries  must  be  given  the  same 
chance  as  refugees  from  Communist  countries  for  receiving  asylum.  These  proceed- 
ings should  not  be  based  on  ideological  considerations  but  on  legitimate  political 
persecution. 

I  see  no  need  to  alter  the  family  preference  system.  It  is  my  understandmg  that 
the  difficulties  for  the  INS  under  the  present  system  are  procedural.  If  that  is  the 
case,  additional  funding  might  make  a  difference  in  eliminating  these  difficulties. 
The  family  unit  is  too  important  to  the  basic  fabric  of  our  society  to  undermine  it  in 
any  way. 

I  support  a  new  immigration  policy,  but  one  that  will  not  be  discriminatory 
toward  minorities.  I  feel  it  is  my  responsibility  to  stand  up  for  my  community.  I 
cannot  support  a  law  that  would  further  alienate  or  potentially  discriminate  against 
my,  or  any  other,  minority  community.  All  Americans  need  to  work  together  to 
build  for  the  future. 

Mr.  Mazzoli.  Thank  you  very  much,  Congressman. 

The  Chair  yields  itself  5  minutes  for  some  leadoff  questions. 

With  respect  to  the  judicial  review  of  the  petitions  for  asylum,  as 
the  gentleman  knows,  our  bill  in  the  House  is  much  different  than 
the  Senate's  which  does  not  have  any  review.  In  our  bill  we  guar- 
antee a  judicial  review  for  all  petitioners  for  asylum.  And  even 
those  who  are  apprehended  at  the  shoreline,  who  have  just  entered 
the  country — even  those  have  an  administrative  review.  So  we  did 
guarantee  that  extensive  due  process. 

But  as  far  as  legal  immigration  is  concerned,  as  you  say,  the 
House  bill  doesn't  get  into  that.  It  leaves  the  current  law  in  effect. 

I'm  glad  the  gentleman  mentioned  the  sending  nations'  prob- 
lems, because,  of  course,  they  are  acute  and  they  are  tending  to  get 
worse.  Unless  we  somehow  deal  with  them,  we  have  very  difficult 
times  ahead.  But  based  on  how  the  Caribbean  Basin  Initiative  was 
kicked  around,  it  may  be  very  difficult.  I  certainly  intend  to  do 
what  we  can  in  drafting  our  bill  to  attend  to  those  factors. 

Let  me  go  back  to  something.  Congressman,  on  page  2  which  was 
brought  up  by  the  preceding  witness.  Congressman  Edwards.  That 
is,  you  believe  you  can  solve  the  problem  of  illegal  entry  by  enforc- 
ing existing  labor  laws.  And  you  sav  in  the  second  line  of  your 
paragraph  2  on  page  2,  "This  would'  — that  is,  the  enforcement  of 
existing  labor  laws — "deter  employers  from  hiring  undocumented 
workers." 

I  wonder  why  you  say  that,  or  maybe  you  can  explain  that,  be- 
cause some  of  the  information  we  have  is  that  many  of  the  undocu- 
mented work  for  much  higher  than  the  minimum  wages,  and  in 
working  conditions  which  are  not  afoul  of  OSHA  or  other  labor 
laws. 

So  I  wonder,  if  you  simply  enforce  current  labor  laws,  how  do 
you  deter  an  employer  from  hiring  the  undocumented? 

Mr.  Garcia.  Well,  I  spent  13  years  as  a  State  senator,  and  during 
part  of  that  time  I  served  on  the  Labor  Committee  in  the  State 
senate  in  the  State  of  New  York.  During  this  time,  a  bill  on  em- 
ployer sanctions  was  introduced  and  defeated.  I  worked  hard  to  see 
that  the  bill  would  not  pass.  I  did  not  believe  in  sanctions  then,  nor 
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do  I  now.  As  I  said,  they  are  potentially  discriminatory.  In  addi- 
tion, we  found  that  the  cooperation  between  the  State  and  the  Fed- 
eral Government  was  sufficient,  in  many  instances,  to  stop  some  of 
the  illegal  movements  of  some  of  the  employers. 

Of  course,  there  is  no  magic  solution  to  this  problem  because 
whatever  answer  we  come  up  with  in  this  debate  there  will  always 
be  somebody  to  dispute  it. 

It  is  my  sense,  Mr.  Chairman,  that  since  we  were  able,  in  the 
State  of  New  York,  to  hold  down  the  hiring  of  undocumented  per- 
sons to  a  minimum;  we  could  do  this  at  the  Federal  level. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  his  comments.  I  certain- 
ly intend  to  see  that  the  Nation's  labor  laws  are  strengthened.  And 
since  our  bill  probably  will  be  referred  to  other  committees,  as  it 
was  last  year,  we  intend  to  put  something  in  there,  either  in  dol- 
lars or,  in  the  sense  of  this  committee,  signify  that  the  Education 
and  Labor  Committee  give  strong  attention  to  enforcing  and  pro- 
viding personnel  and  the  money  to  the  Labor  Department  for  the 
enforcement  of  the  law. 

But,  again,  there  are  jobs  in  the  country  which  are  now  being 
held  by  the  undocumented  which  are  for  pay  above  the  minimum 
wages  in  conditions  which  are  not  sweatshop  conditions. 

And  those  jobs  seem  to  be  on  the  increase,  as  against  the  sweat- 
shops which  seem  to  be  on  the  decrease.  I  have  some  concern  about 
whether  or  not  simply  the  enforcement  of  labor  laws  would  be 
enough.  But  I  appreciate  the  gentleman's  statement. 

Mr.  Garcia.  Mr.  Chairman,  I  believe  this  problem  is  immense, 
but  I  also  believe  that  the  enforcement  of  the  labor  laws  is  a  viable 
alternative  for  solving  this  problem.  Of  course,  there  are  undocu- 
mented persons  working  for  more  than  the  minimum  wage,  but  by 
and  large,  as  the  failure  of  Operation  Jobs  indicated,  these  people 
hold  jobs  that  are  not  wanted  by  U.S.  citizens. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

The  Chair  yields  5  minutes  to  the  gentleman  from  Michigan,  Mr. 
Crockett. 

Mr.  Crockett.  Thank  you,  Mr.  Chairman.  I  really  have  no  ques- 
tions. I  want  to  express  my  appreciation  to  the  Congressman.  He 
touched  on  several  issues  which  bother  me  greatly. 

I  share  his  view  that  if  we  conscientiously  enforce  the  laws  that 
are  presently  on  the  books,  that  would  go  a  long  way  toward  solv- 
ing the  problem.  I  am  told  that  the  total  number  of  border  patrol- 
men that  we  have  is  not  equal  to  the  number  of  capital  police  we 
have  right  here  in  Washington.  So  maybe  we  should  begin  by 
having  some  provision  to  give  cause  for  employment  of  more  per- 
sonnel in  the  Immigration  and  Naturalization  Service. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  I  thank  you. 

The  gentleman  from  Florida  and  newest  member  of  our  commit- 
tee. We  formally  welcome  Congressman  Smith. 

Mr.  Smith.  Mr.  Garcia,  I  was  very  interested  in  your  remarks.  I 
understand  some  of  the  concerns  you  have,  and  of  course  I  share  a 
lot  of  those  concerns.  What  bothers  me,  however,  is  that  I  come 
from  a  State  that  probably  for  all  intents  and  purposes  is  suffering 
most  in  terms  of  outbreaks  of  large  numbers  of  refugees  in  a  given 
short  period  of  time,  and  we  have  had  some  major  problems.  We 
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are  not  like  the  State  of  California  where  there  has  been  a  steady 
stream  or  influx  over  a  number  of  years.  We  have  had  some  major 
outbreaks. 

And  in  light  of  some  of  the  things  you  said,  I  am  curious,  with 
your  suggestions  on  how  to  change  this,  as  to  how  you  would  pre- 
vent large-scale  outbreaks  of  refugee  migration,  a  situation  where 
large  numbers  of  people  are  displaced  from  the  job  market  by 
virtue  of  illegals  being  hired  on  a  large  basis. 

Again,  we  are  not  talking  about  small  outbreaks.  How  would  you 
prevent  the  migration  of  large  numbers  of  less  than  desirable  per- 
sons. Many  good  people  came  to  Florida,  but  many  bad  people 
came  too.  How  would  you  prevent  the  outbreak  of  hiring  people 
who  are  basically  dangerous  to  the  American  type  of  democracy 
and  to  the  criminal  justice  system,  if  you  did  not  have  some 
method  in  place  for  determining  who  they  were  and  trying  to  get  a 
handle  on  them  before  they  created  major  problems  inside  the 
United  States? 

Mr.  Garcia.  Just  let  me  answer  that  in  two  parts,  if  I  may,  be- 
cause I  think  it  is  important  to  consider  what  part  of  the  country 
we  are  talking  about. 

Many  agricultural  States  are  supportive  of  the  H-2  program  con- 
tained in  this  bill  which  imports  foreign  labor.  There  is  no  guaran- 
tee that  these  workers  will  be,  at  times,  obedient  to  the  law.  There 
are  always  risks. 

Further,  in  many  instances  across  the  country,  undocumented 
persons  are  keeping  industries  alive  because  they  are  doing  jobs 
that  U.S.  citizens  do  not  want  to  do. 

Although,  and  I  must  admit  that  you  have  a  special  case  in  the 
State  of  Florida,  but  I  hope  the  foreign  policy  aspect  which  I  men- 
tioned in  my  testimony  would  help  stem  the  tide  of  the  massive  im- 
migration of  Caribbean  and  Latin  American  persons  to  your  State. 

Mr.  Mazzoli.  Well,  I'm  sorry,  the  gentleman's  time  has  expired. 
I  apologize.  The  majority  leader  is  here. 

Mr.  Smith.  Thank  you. 

Mr.  Mazzoli.  Congressman,  thank  you  very  much,  and  let  me 
also  thank  you  for  your  consistent  expression  of  cooperation. 

Mr.  Garcia.  Before  I  finish,  Mr.  Fish,  who  is  my  colleague  from 
the  State  of  New  York,  said  to  me — and  I,  incidentally,  know  he's 
been  very  sensitive  about  the  issue — "Look,  those  of  you  who  are 
opposed  to  employer  sanctions,  come  up  with  an  alternative  to 
present  to  the  Committee." 

I  would  say  to  you  ,  Mr.  Chairman,  as  the  chairman  of  the  con- 
gressional Hispanic  caucus  I  am  prepared  to  work  with  you  to  see 
if  we  can't  come  up  with  an  alternative  that  would  be  agreeable  to 
the  committee  and  to  the  minority  communities  throughout  Amer- 
ica. 

Mr.  Mazzoli.  1  thank  the  gentleman  very  much. 

We  are  graced  by  having  with  us  as  our  next  witness  the  gentle- 
man from  Texas,  the  distinguished  majority  leader  of  the  House  of 
Representatives,  Congressman  Jim  Wright. 

Jim,  without  objection,  any  statement  which  you  may  prepare 
later  will  be  put  in  as  part  of  the  record.  We  will  be  happy  to  hear 
from  you. 
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TESTIMONY  OF  HON.  JAMES  C.  WRIGHT,  REPRESENTATIVE  FROM 

THE  12TH  DISTRICT  OF  TEXAS 

Mr.  Wright.  Thank  you  very  much,  Mr.  Chairman. 

I  don't  have  a  prepared  statement,  unfortunately.  I  want  to  visit 
with  the  members  of  the  committee,  though,  and  I  am  grateful  for 
the  privilege  you  have  extended  to  me  to  come  and  talk  with  you 
about  some  of  the  dimensions  of  this  problem  and  a  few  of  the  res- 
ervations that  some  of  us  had  had  last  year,  and  maybe  a  sugges- 
tion here  and  there  as  to  how  those  reservations  might  be  allayed 
and  the  program  improved. 

The  first  thing  I  want  to  stress  is  that  I  appreciate  very  much 
the  determination  of  this  committee  to  move  rapidly  and  expedi- 
tiously this  year  to  report  a  bill,  not  waiting  to  the  end  of  the  ses- 
sion. Last  year  we  had  an  unfortunate  situation,  of  which  the 
chairman  is  fully  aware,  and  with  which  he  was,  I  think,  extremely 
patient.  It  developed,  unfortunately,  that  there  were  some  Mem- 
bers of  the  Congress  who  had  wanted  to  testify  and  make  some  rec- 
ommendations v/ith  regard  to  the  formulation  of  the  program  who 
didn't  feel  they  had  been  given  that  opportunity  prior  to  reporting 
of  the  bill.  That  generated  kind  of  an  atmosphere  of  hostility  which 
doesn't  need  to  exist. 

I  am  not  suggesting  that  it  will  be  possible  for  this  or  any  other 
committee  to  put  together  the  kind  of  bill  that  will  be  universally 
embraced  by  everybody  in  the  House.  I  do  want  to  suggest,  howev- 
er, that  I  appreciate  your  efforts  to  do  so  to  the  extent  that  it  is 
possible,  and  I  would  like  to  pledge  to  you  what  cooperation  and 
help  I  might  extend  as  the  majority  leader. 

It  definitely  is  not  my  purpose  just  to  retard  any  legislation.  I 
don't  think  the  problem  is  going  to  be  solved  just  by  rejecting  all 
efforts  to  reform  our  hodgepodge  system. 

There  is  a  very  real  problem  that  exists.  As  the  members  of  this 
committee  are  aware,  its  dimensions  are  growing;  they  are  not 
shrinking. 

I  don't  know  how  many  undocumented  workers  or  illegal  aliens 
there  may  be  in  this  country.  Estimates  vary.  The  committee  prob- 
ably has  as  wide  a  range  of  estimates  as  one  might  expect.  I  don't 
even  know  how  many  there  are  in  my  community.  I  know  there 
are  more  than  is  commonly  supposed;  there  are  more  than  I  be- 
lieve were  there  2  years  ago.  I  have  not  counted  them.  It  isn't  pos- 
sible to  count  them.  They  don't  come  forward  to  be  counted.  They 
are  furtive;  they  are  fearful.  They  are  more  often  the  victims  of 
crime  than  perpetrators  of  crime — those  in  my  area. 

I  would  suggest  to  the  gentleman  from  Florida  that  while  I  am 
fully  aware  there  are  some  undesirable  people  who  have  come  ille- 
gally into  this  country,  there  are  also  a  preponderance,  in  my  per- 
sonal experience,  of  very  well  motivated  people  who  want  only  a 
job,  who  are  unable  to  find  any  kind  of  productive  work  in  their 
native  countries.  In  many  cases  this  is  Mexico  and  those  Central 
American  countries  lying  south  of  Mexico  through  which  some  of 
these  people  came  to  the  United  States.  They  have  come  here  as  to 
the  promised  land,  seeking  only  the  opportunity  to  exchange  the 
work  of  their  hands  to  the  sweat  of  their  backs  or  their  brows  for 
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wages,  which  they  can  exchange  for  food  and  a  Hvelihood  for  their 
people. 

For  the  most  part  I  think  they  are  not  bad  people.  For  the  most 
part  I  think  they  are  decent  and  good  people.  But  they  are  fright- 
ened people.  They  are  victims  of  unscrupulous  people,  branded  in 
my  State  coyotes,  who  make  a  profession  of  preying  upon  the 
misery  of  the  undocumented  worker.  They  bring  these  people  in 
furtively  and  illegally  in  truckloads.  They  fmd  places  for  them  to 
live,  in  habitations  too  crowded  for  human  health  and  human 
safety.  They  provide  for  them  foodstuffs  at  prices  outrageously 
high.  They  arrange  bogus  credentials  for  these  people  at  a  price 
outrageously  wrong.  They  act  as  their  employing  agents  and  get 
jobs  for  them  using  these  bogus  credentials. 

That  parasitic  group  in  our  society  are  people  for  whom  I  have 
utterly  no  sympathy  whatever,  those  who  exploit  the  misery  of  the 
undocumented  worker. 

As  a  result  of  this,  there  has  grown  up  a  subculture  in  many  of 
our  American  communities — many  of  them  in  California,  many  of 
them  in  Texas,  Florida  no  doubt,  and  perhaps  in  Arizona  and  New 
Mexico. 

But  there  are  2,000  miles  of  border,  and  there  just  isn't  any  way 
in  which  we  could  employ  enough  border  patrolmen  effectively  and 
adequately  to  control  those  2,000  miles. 

Surely  we  never  would  want  to  erect  the  kind  of  a  physical  bar- 
rier between  our  country  and  our  neighbors  to  the  south  that  is 
epitomized  in  the  Great  Wall  of  China  which,  in  an  effort  to  pro- 
tect a  culture  from  the  intrusion  of  alien  influences,  actually  insu- 
lated that  country  and  dwarfed  its  capacity  to  grow.  Surely  we 
don't  want  to  erect  the  kind  of  physical  barriers  that  characterize 
the  line  between  East  and  West  Berlin.  We  are  not  that  kind  of 
country.  We  are  not  that  kind  of  neighbor.  There  isn't  any  physical 
way  that  we  can  adequately  patrol  the  2,000  miles  of  border  that 
we  share  with  our  neighbor,  Mexico. 

So  what  can  we  do  about  it?  How  can  we  at  least  reduce,  if  not 
eliminate,  these  social  problems  that  come  in  the  wake  of  a  flood  of 
people  who  come  to  our  country,  most  of  them  unable  to  speak  the 
language,  most  of  them  ready  to  be  victimized  if  it  means  only  that 
they  can  get  a  job  and  work,  many  of  them  truly  exploited.  Because 
of  their  vulnerability  to  exploitation,  they  do  sometimes  depress 
wages  for  local  U.S.  citizens  because  they  will  work  for  less  than 
the  minimum  wage  and  in  conditions  that  wouldn't  be  tolerated  by 
an  American  citizen. 

Well,  let  me  address  myself  to  only  three  phases  which  I  know 
are  very  difficult  of  solution. 

The  first  is  the  question  of  amnesty.  The  second  is  the  question 
of  employer  sanctions.  The  third  is  the  question  of  a  guest  worker 
program. 

With  regard  to  amnesty,  I  believe  that  some  form  of  amnesty 
must  be  extended.  I  want  to  commend  the  committee  for  its  efforts 
to  create  an  honorable  system  of  amnesty.  I  do  not  believe  that  a 
blanket  amnesty,  available  to  everyone  indiscriminately,  who  may 
have  been  able  to  evade  or  avoid  the  law  for  a  given  period  of  time, 
is  necessarily  the  right  way  to  go. 
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The  right  to  be  a  permanent  resident  of  the  United  States  ought 
to  carry  with  it  some  concomitant  sense  of  responsibility.  I  am  not 
suggesting  that  in  order  to  qualify  for  this  amnesty  one  must  pass 
a  difficult  examination,  nor  am  I  suggesting  that  someone  has  to 
prove  a  great  many  things.  But  I  think  as  a  minimum  we  ought  to 
require  that  people  come  forward  and  identify  themselves  in  order 
to  qualify  for  the  amnesty.  Let  them  demonstrate  that  they  are 
able  to  hold  a  job  and  have  held  a  job  and  are  not  likely,  therefore, 
to  be  wards  upon  the  State  and  recipients  of  the  kinds  of  welfare 
costs  that  would  burden  our  country  if  they  are  without  marketa- 
ble skills. 

Third,  that  they  are  without  serious  blemish  in  infractions  of  the 
law,  that  they  haven't  been  guilty  of  serious  legal  infractions.  I'm 
not  talking  about  a  parking  ticket  or  an  automobile  accident  that 
didn't  result  in  injury.  I  am  not  talking  about  petty  things.  But  I 
am  talking  about  the  kinds  of  things  that  would  make  a  citizen  sus- 
pect, someone  we  really  wouldn't  want  as  a  permanent  citizen  of 
this  country. 

The  final  qualification  I  think  we  ought  to  apply  is  a  demonstrat- 
ed willingness  to  at  least  try  to  learn  the  language.  I  think  we 
ought  to  require  that  they  make  an  effort  to  learn  English  and,  if 
they  have  children,  that  they  make  a  very  earnest  commitment 
that  their  children  will  learn  English. 

I  believe  in  bilingual  education.  I  do  not  believe  in  it,  however,  as 
a  crutch.  I  believe  in  it  as  a  bridge.  If  it  is  used  as  a  crutch  to 
permit  children  of  an  alien  culture  and  an  alien  tongue  to  cope 
through  school  without  learning  the  language  of  the  marketplace 
in  the  United  States,  we  do  those  children  no  favor  because  we 
have  not  equipped  them  with  what  is  necessary  for  them  to  be  pro- 
ductive residents  of  this  country. 

So  it  seems  to  me  that  those  are  the  basic  requirements  that  I'd 
like  to  see  placed  as  minimum  requisites  for  an  amnesty  eligibility. 

Beyond  that,  I  would  extend  the  amnesty,  because  I  think  it  is 
very  important  that  we  make  these  people  feel  that  there  is  safety 
for  them  if  they  come  forward  and  work  with  the  Government  of 
the  United  States,  that  they  no  longer  have  to  be  furtive,  that  once 
they  have  come  forward  and  identified  themselves  they  no  longer 
have  to  fear  anything,  that  they  no  longer  have  to  tolerate  being 
victims  of  crime  for  fear  that  if  they  report  those  crimes  they  will 
be  unceremoniously  deported  from  our  country  and  the  perpetrator 
of  the  crime  go  free. 

The  second  thing  I'd  like  to  address  myself  to  is  the  question  of 
employer  sanctions. 

I  \yould  encourage  the  members  of  the  committee  to  take  Bob 
Garcia  up  on  his  offer  to  see  if  there  is  a  way  in  which  those  who 
represent  the  Hispanic  caucus  could  provide  safeguards  in  any 
system  of  employer  sanctions  against  the  inadvertent  and  unin- 
tended discrimination  against  American  citizens,  U.S.  citizens  of 
Hispanic  origin.  That  is  a  very  real  fear  among  many  of  our  citi- 
zens. Perhaps  one  cannot  comprehend  it  fully  unless  he  or  she  is  of 
the  Hispanic  culture. 

Kika  de  la  Garza,  our  colleague,  explained  it  to  me  this  way.  He 
said,  "Jim,  you  and  I  are  going  to  apply  for  a  job.  There's  one  job. 
Let  us  assume  that  you  and  I  are  equally  well  qualified  for  the  job. 
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The  ernployer,  if  he  is  fearful  of  sanctions  against  employing  an  il- 
legal alien,  will  choose  you,  Jim.  He  will  just  take  the  safe  way  out, 
because  he  will  look  at  me  and  he'll  think,  'There  may  be  an  out- 
side chance  that  that  fellow  is  a  wetback.'  " 

That's  true,  I  guess.  And  those  of  us  who  are  maybe  Anglo- 
Saxon,  Irish,  Scotch,  Germanic,  whatever  other  cultures  that  exist, 
and  have  surnames  that  do  not  suggest  that  we  may  have  come  re- 
cently from  one  of  the  countries  which  produces  most  of  the 
undocumented  workers,  do  not  stop  to  realize  that  there  is  an  un- 
spoken reticence  probably  lurking  in  the  minds  of  a  prospective 
employer  which  makes  him,  perhaps  even  unconsciously,  reject  the 
applicant  for  the  job  who  has  an  Hispanic  surname  or  who  may 
appear  to  be  of  an  Hispanic  culture.  And  that  really  isn't  fair. 

So  if  we  can  work  with  the  Hispanic  caucus  and  with  others  to 
see  if  there  is  a  means  of  developing  a  guarantee  that  will  not 
invade  the  individual  freedoms  of  our  working  force  of  American 
citizens,  I  think  it  would  be  worth  doing. 

Finally,  with  regard  to  a  guest  worker  program,  I  am  aware  of 
apprehensions  that  exist  among  many  people  about  a  revival  of  the 
bracero  program  or  something  of  that  general  character.  There  are 
good  things  to  be  said  for  the  bracero  program,  as  a  matter  of  fact, 
as  well  as  bad.  It  provided  a  minimum  standard  of  treatment  for 
those  people  who  came  here.  It  required  that  they  leave  after  their 
period  of  employment  had  been  completed.  It  helped  our  relations 
with  the  neighboring  country  of  Mexico  and,  indeed,  assisted  the 
economy  of  Mexico,  because  we  worked  as  partners  with  the  Gov- 
ernment of  Mexico  in  the  creation  of  the  program.  Mexico  assisted 
in  the  recruitment  of  those  people  who  came  under  that  program. 

There  is  a  very  interesting  corollary  between  the  number  of 
people  who  came  legally  in  the  guest  worker  program  and  the 
number  of  people  apprehended  as  illegal  entrants  into  the  United 
States.  From  the  beginning  of  that  program  in  the  late  1950's,  as  I 
recall,  the  number  of  people  illegally  apprehended  in  this  country 
and  eligible  for  deportation  was  running  about  200,000  annually. 
The  first  group  admitted  legally  amounted  to  about  30,000— that  is 
not  counting  servants — and  then  those  numbers  changed  gradually, 
but  inexorably,  and  they  had  an  undeniable  relationship  one  to  the 
other. 

In  the  last  year  of  the  program,  some  300,000  or  400,000  people 
were  admitted  legally  as  guest  workers,  and  the  number  of  those 
apprehended  as  illegal  entrants  into  our  country  has  dwindled  to 
maybe  30,000.  The  positions  are  reversed. 

If  we  assume,  as  I  think  we  must,  that  whatever  we  do  there  are 
going  to  be  a  certain  number  of  people  coming  into  this  country,  at 
least  across  that  2,000  mile  border  of  which  I  have  already  spoken, 
isn't  it  better  that  they  come  under  conditions  agreed  to  by  their 
country  and  by  our  country,  that  it  be  as  a  result  of  a  joint  part- 
nership arrangement  worked  out  between  our  countries,  that  we 
have  the  assistance  of  our  neighbors  in  Mexico  and  the  Govern- 
ment of  Mexico  in  seeing  to  it  that  they  return  when  their  period 
of  employment  contract  is  over,  and  that  they  not  be  subjected  to 
mistreatment,  that  they  have  some  court  to  which  they  can  go  to 
see  to  it  that  they  are  not  exploited,  that  there  are  certain  mini- 
mum health  standards  and  certain  minimum  education  standards 
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for  their  children,  and  certainly  minimum  pay  standards  and  living 
standards  provided  for  them. 

Beyond  that,  it  seems  that  it  would  be  a  very  beneficial  thing  in 
our  relations  with  Mexico  if  we  were  to  dignify  them  by  asking 
them  to  sit  down  and  help  work  out  the  details  of  this  kind  of  pro- 
gram with  us  rather  than  our  just  unilaterally  deciding  the  details 
and  forcing  it  upon  them  as  a  fait  accompli. 

Well,  that's  about  the  extent  of  my  suggestions,  Mr.  Chairman.  I 
would  encourage  the  committee  to  think  upon  those  ideas.  What- 
ever you  do  isn't  going  to  please  everybody,  but  I  am  grateful  to 
you  and  the  members  of  your  committee  for  the  efforts  you  are  ex- 
tending. I  encourage  you  to  report  out  a  bill  early  enough  that  it 
can  go  to  the  floor  not  in  a  last-minute  crush,  and  to  that  end  I 
would  offer  you  my  help. 

Mr.  Mazzoli.  Mr.  Majority  Leader,  thank  you  very  much.  I  want 
to  thank  you  for  a  very  well  prepared  statement,  even  without 
notes,  which  is  phenomenal.  But  also  I  thank  you  for  your  state- 
ment, which  I  do  appreciate,  that  you  will  be  disposed  to  allowing 
our  bill  to  reach  the  floor.  I  think  it  has  been  said  by  my  colleague. 
Senator  Simpson,  many  times  that  the  bill  can  go  away  but  the 
problem  will  not  go  away.  You  have  said  that  today.  I  suggest  that 
the  problem  cannot  be  solved  by  ignoring  it  and  by  sidetracking 
legislation,  even  where  the  legislation  is  admittedly  imperfect. 

In  an  effort  to  try  to  improve  an  imperfect  piece  of  legislation, 
the  majority  leader  has  put  his  finger  on  three  elements  which,  of 
course,  are  the  centerpiece  of  the  bill  and  cause  a  considerable 
amount  of  torment  to  our  members. 

Let  me  perhaps  start  from  the  last  and  work  back. 

On  the  proposal  to  allow  workers  from  abroad  to  come  in  for 
temporary  periods  of  time,  the  people  who  helped  draft  this  bill 
were  faced  with  the  choice  of  either  going  for  a  new  program — it's 
called  a  guest  worker  program,  as  the  gentleman  said — or  using 
something  which  is  on  the  books  already,  the  H-2  program, 
through  which  Jamaicans  and  people  from  the  Caribbean  enter 
New  York  and  other  States  in  the  union  to  do  various  agricultural 
tasks  for  a  limited  period  of  time  and  then  go  home.  So  we  either 
create  a  new  program  or  we  try  to  remodel,  refresh,  and  enhance 
the  existing  program.  We  elected  the  latter  course. 

I  will  ask  the  gentleman:  Would  he  believe  there  is  a  potential 
solution  to  the  problem  lying  within  the  H-2  mechanism,  or  is  the 
gentleman,  having  studied  the  program,  of  the  belief  that  we  do 
need  to  have  a  more  full  and  more  expanded  program  of  temporary 
workers? 

Mr.  Wright.  I  think  in  the  long  run  the  latter  might  be  desir- 
able, to  create  a  new  program  designed  expressly  for  present  needs. 
But  I  appreciate  the  problem  that  confronts  the  committee.  There 
is  an  existing  mechanism  which  is  much  easier  to  use,  even  if  you 
refine  it  to  some  degree. 

I  would  suggest  only  that  we  try  as  best  we  can  to  ensure  that 
those  admitted  as  guest  workers  be  given  the  dignity  of  being  rec- 
ognized as  guests  of  this  country,  that  we  do  what  we  can  to  make 
certain  that  they  do  not  take  jobs  for  which  U.S.  citizens  are  avail- 
able and  ready  to  work,  and  that  we  have  the  cooperation  of  the 
country  from  which  they  came,  in  this  case  Mexico. 
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I  am  not  prepared  to  discuss  with  any  sense  of  authoritativeness 
people  coming  from  other  countries.  I  think  I  do  know  a  Uttle  bit 
about  people  coming  over  from  Mexico  and  a  little  bit  about  the 
history  of  our  relations  with  the  Government  of  Mexico. 

I  would  try  to  invite  them  to  come  and  be  a  part  somehow  in  the 
mechanism.  You  might  create  a  mechanism  for  the  formulation  be- 
tween our  State  and  agricultural  departments,  let  us  say,  and  the 
equivalencies  in  the  Republic  of  Mexico  for  changes  and  any  expan- 
sions that  might  occur  in  this  program.  You  might  just  want  to  go 
that  far. 

Even  that,  it  seems  to  me,  would  do  good  things  for  the  state  ot 
our  relations  with  Mexico. 

Mr.  Mazzoli.  Will  you  excuse  me? 

Mr.  Wright.  Surely. 

Mr.  Mazzoli.  I  appreciate  what  the  gentleman  has  said,  and  one 
of  the  problems  we  had  in  electing  to  go  with  an  enhancement  and 
moderization  of  the  H^  program  was  the  fact  that  the  earlier 
guest  worker  program  had  become  the  victim  of  perhaps  its  own 
success.  It  became  too  big  and  cumbersome  and  people  didn't  go 
back,  and  there  were  evidences  of  mischief  on  the  part  of  some  of 
the  employers  and  mishandling  of  the  people.  The  gentleman 
having  lived  in  Texas  where  this  program  was  at  its  zenith,  do  you 
believe  there  are  ways  to  deal  with  those  problems  to  keep  a  new 
guest  worker  program  from  declining  and  becoming  the  kind  of  in- 
effective and  really  mischievous  program  that  was  known  as  the 
bracero  program? 

Mr.  Wright.  Well,  I  have  to  believe  that  there  are.  As  far  as  the 
bracero  program  is  concerned,  at  its  zenith  it  was  the  second  larg- 
est producer  of  national  income  to  the  Republic  of  Mexico.  It  as- 
sumed an  importance  of  that  magnitude  to  that  country.  And  be- 
cause jobs  were  available  legally  by  working  with  their  own  gov- 
ernment, their  own  local  officials,  they  didn't  find  themselves  so 
tempted  to  flout  the  law. 

I  think  it  can  be  done.  I  don't  minimize  the  difficulties. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  his  suggestion.  It  is  cer- 
tainly an  interesting  proposal. 

The  Chair's  5  minutes  have  expired. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

The  gentleman  from  Texas  has  certainly  been  very  cogent  in  pre- 
senting the  areas  which  are  of  greatest  concern.  I  think,  however, 
that  Congressman  Garcia  to  some  degree  put  his  finger  on  the 
issue  when  he  said  that  unfortunately  there  are  places  in  this 
country  which  have  different  kinds  of  problems. 

I  think  that  is  one  of  the  aspects  of  this  particular  legislative  in- 
quiry that  goes  begging  to  some  degree.  You  yourself,  Mr.  Wright, 
have  indicated  that  you  are  very  familiar  with  the  problems  relat- 
ing to  the  Texas-Mexican  situation,  having  lived  through  many, 
many  political  years.  And  I  am  not  so  sure  that  ultimately  we  can 
address  all  these  problems  in  this  one  particular  vehicle,  they 
being  of  such  different  nature  and  quality. 

But  I  would  like  to  ask  you  just  a  few  small  questions  relating  to 
those  which  are  of  gravest  concern  to  me. 
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Even  assuming  that  we  were  to  adopt  the  suggestions  that  you 
made  with  reference  to  amnesty  and  were  able  to  come  out  with 
some  form  of  amnesty  provisions  that  most  of  the  Members  of  Con- 
gress could  live  with  and  felt  were  fair  to  their  own  constituents, 
how  could  you  prevent,  literally  prevent,  the  problem  of  having 
communicated  to  the  world  Congressman  Garcia's  thought  that  we 
should  make  it  plain  that  it's  a  one-time  shot  for  amnesty?  How 
could  you  communicate  to  the  world  that  in  fact  this  wouldn't 
happen  again  4  or  5  years  down  the  road  when  all  the  people  who 
are  grandfathered  in  on  the  amnesty  communicate  to  their  home 
country  and  their  relatives  that  they  have  attained  a  large  degree 
of  legality? 

Wouldn't  that  in  effect  provoke  additional  types  of  new  waves  of 
refugees  coming  here  for  the  purpose  of  attempting  to  get  in  under 
a  new  program  which,  even  if  it  didn't  exist,  they  assumed  would 
come  at  sometime  down  the  road  in  the  future?  Isn't  that  a  major 
concern  no  matter  what  we  do  to  make  amnesty  fair  and  legitimate 
and  protect  the  interest  of  the  United  States? 

Mr.  Wright.  Larry,  I  think  it  is.  It  is  a  legitimate  concern.  I 
don't  believe  there  is  any  absolute  way  in  which  we  can  guarantee 
that  nobody  is  going  to  get  the  impression  we  will  do  it  again, 
either  as  suggested  by  Mr.  Garcia  or  in  the  manner  which  I  have 
suggested. 

I  think  we  ought  to  try  to  do  that.  We  should  try  to  say  this  is 
one  time,  that  we  are  doing  this  because  these  people  have  been 
here  for  certain  periods  of  time  and  some  of  them  qualify  to 
remain.  And  all  those  who  qualify  to  remain,  who  haven't  done 
anything  illegal  in  our  country  and  are  well-motivated  and  want  to 
stay  here  and  are  trying  to  accustom  themselves  to  our  laws  and 
abide  by  our  laws  and  learn  our  language  and  teach  their  children 
in  ways  that  will  make  them  productive  residents  of  the  United 
States — we  want  to  legitimize  them,  and  we  are  not  going  to  do 
that  again;  we  don't  expect  to  do  that  again. 

I  don't  know  that  we  can  give  a  guarantee  that  we  won't  have  to 
do  it  again  sometime  50  years  from  now.  I  don't  know  the  answer 
to  that.  It  would  be  foolish  for  us  in  this  Congress  to  try  to  bind 
some  future  Congress. 

Mr.  Mazzoli.  If  the  gentleman  would  yield  to  me  for  a  moment — 
he  still  has  a  few  seconds  left.  In  the  GAO  report  which  was  done 
last  year,  they  circulated  two  countries  who  had  problems  like 
ours,  Canada  and  France,  to  get  some  idea  of  what  the  response 
would  be  to  an  amnesty  offer. 

Interestingly  enough,  in  Canada  where  they  suspected  some 
200,000  would  qualify,  a  total  of  20,000,  only  10  percent,  actually 
put  themselves  forward  for  this  activity.  In  France  where  they  ex- 
pected at  least  300,000  to  qualify,  there  were  a  total  of  80,000  who 
took  advantage  of  the  offer. 

So  there  are  those  who  testified  before  the  committee  last  year 
who  say  the  problem  is  not  too  many  people  coming  out  for  it,  but 
that  there  may  be  too  few.  You  will  have  to  have  an  outreach  pro- 
gram to  get  the  folks  at  least  in  the  position  where  their  bona  fides 
would  be  examined. 


129 

So  it  is  an  interesting  point.  You  see  it  both  ways,  both  the  fact 
that  there  might  be  too  many,  and  the  evidence  is  in  some  cases 
there  may  be  too  few. 

So  I  thank  the  gentleman  for  his  question. 

Let  me  take  the  prerogative  of  the  Chair  and  give  myself  per- 
haps 2  minutes  and  then  yield  to  the  gentleman  from  New  York 
who  has  now  joined  us. 

Let  me  ask  a  question  on  a  third  point  that  the  gentleman  from 
Texas  brought  up,  that  dealing  with  employer  sanctions,  whether 
the  gentleman  is  of  the  belief  that  we  could,  by  enforcing  the  labor 
laws  alone,  absent  any  activity  in  this  field  of  employer  sanctions, 
solve  the  problem  he  very  aptly  described  of  people  who  exist  in  an 
exploitable  condition  and  are  exploited  as  a  result  of  that? 

Mr.  Wright.  No,  I  think  it  would  solve  part  of  the  problem  but  I 
don't  think  it  would  solve  all  of  the  problem.  While  I  believe  it 
should  be  done  as  a  protection  for  all  human  beings,  I  think  it 
would  be  expecting  too  much  to  assume  that  an  effort  to  enforce 
those  laws  more  effectively  would  solve  the  entire  problem.  I  just 
don't  think  it  will. 

Mr.  Mazzoli.  Let  me  ask  the  gentleman  a  second  question.  One 
of  the  reasons  that  the  authors  of  our  bill  put  in  the  paperwork 
requirement  for  all  employers — that  is,  every  employer  has  to 
check  the  bona  fides  of  all  prospective  employees — was  to  guard 
against  the  fear  the  gentleman  brought  up,  which  is  discrimina- 
tion. 

Would  the  gentleman  have  any  belief  on  what  would  happen  if 
you  removed  the  paperwork  responsibility  and  left  the  employer 
sanctions  and  targeted  it,  in  a  sense  as  we  have  done,  by  having  it 
apply  not  to  small  employers  but  to  large  employers?  How  would 
the  gentleman  feel? 

Mr.  Wright.  I  think  if  you  are  going  to  do  it,  it  really  ought  to 
have  some  cutoff.  There  are,  throughout  the  United  States,  as  all  of 
us  are  aware,  an  awful  lot  of  small  business  people  to  whom  it  be- 
comes just  terribly  burdensome  if  you  require  a  lot  of  paperwork. 
And  they  are  afflicted  with  an  awful  lot  of  paperwork  as  it  is. 
Today  the  small  operations — family  businesses,  small  retail  estab- 
lishments, and  things  of  that  kind — if  required  to  do  a  lot  of  addi- 
tional paperwork,  I  think  would  probably  find  it  onerous  and  costly 
and  troublesome. 

Mr.  Mazzoli.  I  thank  the  gentleman,  and  I  recognize  for  5  min- 
utes the  gentleman  from  New  York. 

Mr.  Fish.  Thank  you,  Mr.  Chairman,  and  I  welcome  the  distin- 
guished majority  leader.  I  thank  him  for  his  remarks  with  respect 
to  moving  this  bill.  We  are  starting  early  in  the  first  session  and 
not  in  the  second  session  as  we  did  in  the  last  Congress.  I  hope  this 
will  leave  time  for  a  full  dialog  and  impetus  of  the  kind  to  move 
the  bill.  I  would  secondly  like  to  thank  you  for  your  comments  on 
legalization,  and  I'm  sure  that  will  be  given  serious  consideration. 

With  respect  to  employer  sanctions,  which  are  viewed  by  the  au- 
thors as  the  key  to  enforcement  of  this  legislation,  if  I  understood 
your  testimony  it  was  that  you  would  hope  we  would  work  out  with 
Members  of  Congress  who  are  vitally  concerned  with  this  issue 
safeguards  that  would  do  the  best  job  possible  to  see  to  it  that  dis- 
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crimination  does  not  occur,  or  if  it  does  occur  we  discover  it  and 
root  it  out  and  punish  it. 

Is  that  a  fair  statement? 

Mr.  Wright.  That  is  exactly  right,  and  not  only  that  it  be  pun- 
ished. That  isn't  really  so  much  the  problem  in  my  opinion,  willful 
discrimination  based  upon  a  malicious  intent;  rather,  subconscious 
discrimination  based  on  an  impulse  of  self-protection.  I  think  the 
fear  may  probably  exist  among  employers  that  would  be  almost 
subliminal  that  they  might  be  unwittingly  employing  some  alien  if 
they  give  the  nod  to  somebody  with  an  Hispanic  surname,  let  us 
say,  somebody  named  de  la  Garza  instead  of  somebody  named 
Wright;  somebody  named  Garcia  instead  of  somebody  named  Fish. 

That's  the  kind  of  thing  which  it  is  very  hard  for  a  government 
to  guard  against,  but  I  think  it's  part  of  human  nature. 

Mr.  Fish.  Well,  I  thank  our  colleague. 

Mr.  Mazzoli.  I  thank  the  gentleman  from  New  York. 

The  gentleman  from  California,  our  ranking  member,  has  joined 
us. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman.  I'm  sorry  I  wasn't  here 
to  hear  your  testimony,  but  I  am  certainly  interested  and  I  will 
look  at  it. 

One  of  the  things  I  am  pleased  about  is  that  you  have  spoken  so 
forcefully  for  the  need  for  us  to  have  some  ongoing  consultation 
process  with  Mexico,  because  I  think  one  of  the  major  problems  we 
had  with  the  old  bracero  program,  in  addition  to  maltreatment  of 
many  of  the  people  who  were  involved,  was  a  lack  of  close  coopera- 
tion between  ourselves  and  the  Government  of  Mexico.  We  started 
the  program  without  their  consultation;  we  got  rid  of  the  program 
without  their  consultation.  We  have  done  many  things  in  terms  of 
immigration  without  consulting  our  closest  neighbors  and  those 
who  are  most  immediately  impacted. 

And  I  certainly  will  be  working  on  this  committee  to  see  if  we 
can  somehow  have  a  formal  consultative  process  as  part  of  this  bill. 
And  I  know  you  have,  in  comments  we  have  had  together,  shared 
that  feeling,  and  I  look  forward  to  working  with  you  on  that  partic- 
ular part  of  the  project. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

I  thank  the  majority  leader. 

Mr.  Wright.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Mazzoli.  The  gentleman  is  excused  and  I  appreciate  your 
help. 

We  have  three  other  Members  here  now — Congressman  Towns, 
Congressman  Shaw,  and  Congressman  Brown.  Would  you  gentle- 
men mind  stepping  forward  as  a  panel  rather  than  individually? 
Would  that  suit  each  purpose?  Would  that  be  all  right?  We  do  have 
a  problem  with  the  Attorney  General's  time,  and  we  want  to  make 
sure  he  isn't  overly  encumbered. 

Why  don't  you  all  come  forward,  and  when  Congressman  Brown 
comes  in  he  can  just  join  the  panel. 

Gentlemen,  we  might  proceed.  In  the  order  we  had  them  listed 
here  on  our  chart,  we  had  Congressman  Brown,  then  Congressman 
Shaw,  and  Congressman  Towns. 

So  perhaps.  Clay,  you  might  proceed.  And  without  objection,  your 
statement  will  be  made  a  part  of  the  record,  and  you  may  proceed 
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however  you  wish.  In  view  of  the  fact  that  we  are  short  of  time, 
we'd  appreciate  it  if  you'd  take  about  5  minutes. 

STATEMENTS  OF  HON.  E.  CLAY  SHAW,  JR.,  REPRESENTATIVE 
FROM  THE  12TH  DISTRICT  OF  FLORIDA;  HON.  ELDOLPHUS 
TOWNS,  REPRESENTATIVE  FROM  THE  IITH  DISTRICT  OF  NEW 
YORK;  AND  HON.  HANK  BROWN,  REPRESENTATIVE  FROM  THE 
FOURTH  DISTRICT  OF  COLORADO 

Mr.  Shaw.  Thank  you,  Mr.  Chairman.  I  will  submit  the  written 
statement  and  ask  that  it  be  included  as  a  part  of  the  record. 

We  will  be  hearing  from  and  we  have  heard  from  many  of  the 
special  interest  groups,  and  of  course  there  is  nothing  wrong  with 
special  interest  groups  being  heard  from,  and  part  of  our  job  here 
in  the  Congress  is  to  weed  out  what  is  best  for  the  American 

people.  1    u  i. 

I'd  like  to  for  just  one  moment,  however,  point  out  the  mail  that 
I  have  received  in  my  office  with  regard  to  this  particular  bill.  It  is 
a  vitally  important  bill. 

I  have  said  before  and  I'll  say  again,  I  think  one  of  the  tragedies 
of  the  last  Congress  is  that  the  tremendous  job  that  this  subcom- 
mittee and  our  full  Committee  on  the  Judiciary  did  in  turning  out 
a  meaningful  immigration  bill,  the  first  one  in  30  years,  did  not 
result  in  a  bill  being  passed  by  the  Congress.  The  treatment  this 
Congress  gave  to  that  bill  in  debating  it,  really  only  after  dark,  and 
opening  it  up  to  some  300  amendments,  I  think  was  nothing  short 
of  shabby  and  nothing  short  of  a  tragedy. 

We  have  a  community  in  south  Florida— I  think  all  of  you  gen- 
tlemen have  traveled  there;  several  of  us  were  there  just  last 
week— and  we  know  the  tremendous  problems  that  that  communi- 
ty has  experienced  in  digging  its  way  out  from  under  the  problems 
of  illegal  immigration,  and  the  economic  and  the  criminal  and  the 
social  problems  that  that  brings  to  a  community.  It  can  ravage  a 
complete  area,  and  it  certainly  has  put  a  tremendous  hardship  on 
the  people  of  south  Florida. 

I  guess  the  good  news,  though,  is  that  the  people  from  south  Flor- 
ida are  digging  out  from  under  it— despite  the  fact  that  it  appeared 
a  year  or  2  ago  to  be  almost  an  incurable  situation.  The  good 
people  of  south  Florida  are  coming  out  of  it.  And  you  can  see  that 
the  economy  is  moving,  the  jobless  rate  is  beginning  to  fall,  and  for 
the  first  time  in  Miami  and  south  Florida  we  are  seeing  the  crime 
rate  fall  significantly. 

I  would  like  to,  if  I  may,  just  read  excerpts  from  some  of  the  let- 
ters that  I  have  received: 

Dear  Congressman:  We  did  have  a  big  disappointment  that  the  Simpson-Mazzoli 
bill  wasn't  strengthened  and  passed  by  Congress.  I  wrote  to  Tip  O'Neill,  Peter 
Rodino  and  Mr.  Wright  and  others  for  a  strict  reform  bill.  We  are  so  disappointed. 

Dear  Congressman:  I  have  lived  in  Florida  since  1962.  Back  then  I  used  to  be 
teased  about  being  a  "walking  Chamber  of  Commerce"  for  Fort  Lauderdale.  Today  I 
want  to  leave  here  because  I  think  what  happened  to  Miami  is  creeping  up  here.  I 
find  myself  fearful,  angry,  and  frustrated  and  surely  that  is  no  way  to  live. 

Dear  Congressman:  I  fear  that  our  problems  here  are  being  forgotten  by  the  Con- 
gress. 

Dear  Congressman:  It  is  frightening  that  Congress  can't  understand  the  danger 
of  the  situation  and  move  quickly  to  drastically  reform  our  present  laws. 
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The  tone  of  these  letters  goes  on  and  on  and  on.  I  would  remind 
the  members  of  this  committee,  as  well  as  the  entire  Congress  that 
the  special  interest  group  that  we  are  here  to  represent  is  a  cross- 
section  of  the  American  people.  The  cross-section  of  the  American 
people  is  crying  out: 

Again  regain  control  of  our  borders.  Control  the  illegal  immigration  coming  into 
this  country.  We  are  a  sovereign  Nation,  and  as  a  sovereign  Nation  we  must  control 
our  borders. 

I  thank  you,  Mr.  Chairman. 
[The  complete  statement  follows:] 

Statement  of  Hon.  E.  Clay  Shaw,  Jr. 

One  of  the  greatest  disappointments  of  my  first  term  in  office  was  the  failure  of 
the  97th  Congress  to  enact  immigration  reform  legislation.  I  must  say  it  certainly 
wasn't  for  a  lack  of  trying.  The  efforts  of  this  Subcommittee,  and  in  particular  the 
Chairman  and  Ranking  Minority  Member,  were  tremendous.  And  since  illegal  im- 
migration is  cited  as  the  most  important  problem  in  my  district,  it  was  particularly 
heartening  to  see  so  many  members  so  dedicated  to  solving  the  problem. 

Yet,  despite  these  vigorous  efforts,  the  bill  did  not  pass  and  many  of  us  in  Con- 
gress were  very  disappointed,  but  we  were  not  alone  in  our  disappointment.  In  De- 
cember and  January  I  received  many,  many  letters  from  my  constituents  regarding 
the  demise  of  the  Simpson-Mazzoli  bill.  Their  disappointment  and  frustration  came 
through  loud  and  clear.  And  every  day  I  continue  to  get  20-30  cards  and  letters 
from  people  expressing  similar  sentiments.  Here  is  a  sampling  of  what  some  of  the 
residents  of  the  15th  district  of  Florida  have  had  to  say — 

"Dear  Congressman:  We  did  have  a  big  disappointment  that  the  Simpson-Maz- 
zoli bill  wasn't  strengthened  and  passed  by  Congress.  I  wrote  to  Tip  O'  Neill,  Peter 
Rodino  and  Mr.  Wright  and  others  for  a  strict  reform  bill.  We  are  so  disappointed,  I 
am  calling  quits.  At  my  age  and  with  an  ulcer,  why  should  I  try  to  help?" 

"Dear  Congressman:  I  have  lived  in  Florida  since  1962.  Back  then  I  used  to  be 
teased  about  being  a  'walking  Chamber  of  Commerce'  for  Fort  Lauderdale.  Today  I 
want  to  leave  here  because  I  think  what  happened  to  Miami  is  creeping  up  here.  I 
find  myself  fearful,  angry,  and  frustrated  and  surely  that  is  no  way  to  live." 

"Dear  Congressman:  I  fear  that  our  problems  here  are  being  forgotten  by  the 
Congress." 

"Dear  Congressman:  It  is  frightening  that  Congress  can't  understand  the  danger 
of  the  situation  and  move  quickly  to  drastically  reform  our  present  laws." 

And  though  most  of  the  letters  expressed  disappointment,  all  urged  that  we  in 
Congress  do  not  give  up.  One  constituent  writes: 

"Please  never  give  up  the  fight  for  a  strict,  firm  immigration  bill  that  will  serve 
our  beautiful  country  and  allow  her  to  be  strong  and  healthy  and  decent." 

On  behalf  of  these  people,  I  wish  to  thank  you  for  making  immigration  reform 
your  number  one  priority.  It  has  been  my  pleasure  to  let  all  these  people  know  that 
the  bill  has  been  reintroduced,  is  moving  forward,  and  that  there  is  indeed  cause  for 
hope. 

I  pledge  my  personal  support  and  will  assist  in  any  way  I  can  to  insure  that  an 
immigration  reform  bill  becomes  law  this  Congress. 

As  has  often  been  said,  the  bill  is  not  perfect.  Personally  I  would  like  to  see  the 
amnesty  section  dropped  entirely  from  the  bill.  Also  I  believe  that  the  bill  would 
benefit  from  the  inclusion  of  an  Article  I  court  provision  which  would  go  a  long  way 
toward  providing  a  timely  and  fair  method  of  adjudicating  deportation,  exclusion 
and  political  asylum  cases. 

Also  the  bill  isn't  the  end-all.  It  won't  solve  all  our  immigration  problems  with 
one  swoop.  I  still  feel  very  strongly  about  the  need  for  emergency  power  legislation 
which  would  give  the  President  the  power  necessary  to  act  quickly  and  decisively  in 
an  immigration  crisis.  These  provisions  are  not  contained  in  the  bill. 

But  though  the  bill  won't  be  the  end-all,  it  is  an  urgently  needed  beginning.  And 
aside  from  the  concerns  that  I  have  with  the  bill,  I  still  feel  that  the  most  important 
thing  right  now  is  to  get  this  bill  moving  as  quickly  as  possible. 

Again,  on  behalf  of  myself  and  the  concerned  citizens  in  my  district,  I  want  to 
thank  you  for  remaining  committed  to  the  cause.  With  such  dedication,  I  feel  cer- 
tain we  will  see  a  successful  conclusion  this  year  and  that  will  be  victory,  not  only 
for  the  many  committed  Members  of  Congress  who  have  worked  so  hard,  but  for  the 
millions  of  Americans  who  have  put  their  faith  in  us  to  solve  the  problem. 
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Thank  you. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  that  statement. 

The  gentleman,  while  not  a  member  of  our  subcommittee,  has 
been  extremely  active  in  participating  with  us  in  some  of  our  hear- 
ings and  activities,  and  has  done  excellent  work  just  in  his  very 
first  term  in  Congress  last  year. 

We  now  welcome  a  new  Member  of  Congress.  It  is  our  first  op- 
portunity to  have  him  in  our  hearing  room.  We  welcome  you.  Con- 
gressman Towns,  and  hope  you  have  a  long  and  very  happy  and 
successful  tenure  in  Congress. 

Mr.  Towns.  I  am  delighted  to  be  here,  Mr.  Chairman.  As  a  new 
Member  of  Congress,  I  am  very  pleased  to  have  this  opportunity  to 
share  my  views  with  you  on  the  Immigration  Reform  Act,  H.R. 
1510,  and  to  hopefully  contribute  to  the  debate  on  this  issue  in  the 
98th  Congress. 

The  employer  sanctions  provision  of  this  bill  has  severe  implica- 
tions for  persons  of  color  in  this  society,  like  my  constitutents. 
Workers  who  look  or  sound  foreign  will  be  easy  targets  for  employ- 
ment discrimination.  Employers,  rather  than  chance  the  possibility 
of  hiring  an  undocumented  alien,  will  choose  to  hire  someone  who 
can  safely  be  considered  an  American.  Undeniably,  Hispanics  and 
Caribbean  blacks,  who  already  constitute  an  almost  permanent 
class  of  unemployed  and  underemployed  persons,  will  face  addition- 
al hiring  discrimination. 

Hispanics,  in  particular,  face  a  selective  assumption  by  the  gen- 
eral public  that  they  are  illegal  aliens.  A  classic  example:  The  raids 
on  job  sites  during  Operation  Jobs.  The  employees  targeted  during 
these  raids  were  dark-skinned  and  Hispanic-looking.  Even  Puerto 
Ricans,  who  comprise  the  majority  of  my  Hispanic  constituency, 
are  not  immune  from  such  bias. 

For  example,  in  1980  a  Puerto  Rican  citizen  was  denied  readmis- 
sion  to  the  United  States  after  returning  from  Puerto  Rico.  The 
basis  for  this  denial  rested  on  the  assumption  by  an  INS  official 
that  the  person  spoke  with  a  Guatemalan  accent.  Despite  the  fact 
that  Puerto  Ricans  have  been  U.S.  citizens  since  1917,  this  citizen 
was  forcibly  deported  to  Guatemala  where  he  was  jailed  for  some 
weeks  before  his  family  could  secure  his  return  to  the  United 
States.  This  man's  only  offense  was  that  he  looked  foreign.  Employ- 
er sanctions  will  only  serve  to  exacerbate  this  kind  of  national 
origin  discrimination. 

In  addition,  employer  sanctions  success  is  clearly  open  to  ques- 
tion. A  study  of  some  19  countries  found  that  employer  sanctions 
was  not  an  effective  deterrent  to  stemming  the  illegal  employment 
of  aliens.  Given  this  finding,  one  must  question  whether  such  a 
provision  is  worth  the  devastating  human  costs  that  minorities  will 
experience  as  a  result  of  employer  sanctions. 

As  a  member  of  the  caucus  task  force  on  Haitian  refugees,  let  me 
address  the  adjudication  procedures  and  asylum  section  of  this  bill. 
The  independent  structure,  while  a  vast  improvement  over  the 
Senate's  provisions  in  this  area,  still  poses  serious  problems  in  the 
area  of  due  process  protections. 

Mr.  Chairman,  I  could  go  on  and  on,  but  in  my  area  we  are  ex- 
tremely concerned  because  we  feel  that  certain  portions  of  this  bill 
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will  be  discriminatory.  We  know  that  it  is  very  difficult  to  come  up 
with  a  bill  that  is  going  to  take  care  of  everything  and  that  is  going 
to  take  care  of  everybody.  We  recognize  the  amount  of  time  and 
the  hard  effort  that  your  committee  has  put  into  it.  But  I'm  hoping 
that  before  you  continue  to  move  forward  that  you  will  sit  down 
with  the  Hispanic  caucus,  sit  down  with  the  Black  Caucus,  and 
people  that  come  from  areas  that  have  a  very  serious  immigration 
problem,  and  make  certain  that  their  input  goes  into  this  bill. 

Thank  you  very  much  for  the  opportunity  to  testify. 

[The  complete  statement  follows:] 

Testimony  of  Hon.  Ed  Towns 

Mr.  Chairman,  I  am  aware  that  this  subcommittee  devoted  a  lot  of  time  and 
energy  to  the  issue  of  immigration  reform  in  the  97th  Congress.  As  a  new  member 
of  Congress,  I  am  very  pleased  to  share  my  views  with  you  this  morning  on  the  Im- 
migration Reform  Act,  H.R.  1510  and  to  hopefully  contribute  to  the  debate  on  this 
issue  in  the  98th  Congress. 

H.R.  1510  represents,  for  the  most  part,  a  fair  and  responsible  approach  to  immi- 
gration reform.  The  legalization  provisions,  in  particular,  are  an  important  step  for- 
ward in  bringing  undocumented  aliens  out  of  their  shadowy,  freightened  existence.  I 
am  troubled,  however,  by  the  potential  discriminatory  impact  of  an  employer  sanc- 
tions proposal.  Without  appropriate  mechanisms  for  monitoring,  discrimination  in 
hiring  will  evitably  occur  for  hispanics.  West  Indians  and  others  who  "appear"  for- 
eign. In  addition,  the  recent  treatment  of  Haitian  and  Salvadoran  asylum  applicants 
raises  serious  questions  about  whether  the  new  streamlined  adjudication  procedures 
will  offer  sufficient  protections  against  administrative  abuses. 

Mr.  Chairman,  40  percent  of  my  Congressional  District  is  Hispanic  and  many  Ca- 
ribbean blacks  also  live  in  the  area.  The  employer  sanctions  provision,  of  this  bill, 
has  severe  implications  for  persons  of  color  in  this  society,  like  my  constituents. 
Workers,  who  "look  or  sound  '  foreign,  will  be  easy  targets  for  employment  discrimi- 
nation. Employers,  rather  than  chance  the  possibility  of  hiring  an  undocumented 
alien,  will  choose  to  hire  an  Anglo,  someone  who  can  safely  be  considered  an 
"American".  Undeniably,  Hispanics  and  Caribbean  blacks,  who  already  constitute 
an  almost  permanent  class  of  unemployed  and  underemployed  persons,  will  face  ad- 
ditional hiring  discrimination. 

Hispanics,  in  particular,  face  a  "selective  assumption"  by  the  general  public  that 
they  are  illegal  aliens.  Witness  the  raids  on  job-sites  during  "operation  jobs".  The 
employees  targetted,  during  these  raids,  were  "dark-skinned  and  hispanic-looking". 
Even  Puerto  Ricans,  who  comprise  the  majority  of  my  Hispanic  constituency,  are 
not  immune  from  such  bias.  For  example,  in  1980  a  Puerto  Rican  citizen  was  denied 
readmission  to  the  United  States  after  a  return  trip  from  Puerto  Rico.  The  basis  for 
this  denial  rested  on  the  "assumption"  by  an  INS  official  that  the  person  spoke  with 
a  Guatemalan  accent.  Despite  the  fact  that  Puerto  Ricans  have  been  U.S.  citizens 
since  1917,  this  citizen  was  forcibly  deported  to  Guatemala  where  he  was  jailed  for 
some  weeks  before  his  family  could  secure  his  return  to  the  United  States.  This 
man's  only  offense  was  that  he  "looked  foreigri".  Employer  sanctions  will  only  serve 
to  exacerbate  this  kind  of  national  origin  discrimination. 

In  addition,  employer  sanctions'  success  is  clearly  open  to  question.  As  this  com- 
mittee knows,  GAO's  study  of  some  19  countries  found  that  employer  sanctions  was 
"not  an  effective  deterrent  to  stemming  the  illegal  employment  of  aliens".  Given 
this  finding,  one  must  question  whether  such  a  provision  is  worth  the  devastating 
human  costs  that  minorities  will  experience  as  a  result  of  employer  sanctions. 

I  am  aware  that  Representative  Gus  Hawkins  (D-CA)  authored  several  amend- 
ments last  year,  in  the  Education  and  Labor  Committee,  to  guard  against  this  kind 
of  discrimination  which  I  have  just  discussed.  While  these  amendments  have  been 
previously  opposed  as  being  too  burdensome,  I  would  hope  that  this  committee 
would  work  closely  with  Rep.  Hawkins  to  ensure  that  the  problem  of  employment 
discrimination,  caused  by  the  employer  sanctions  provision,  is  adequately  addressed 
in  this  bill.  To  assist  in  this  process,  I  have  asked  the  General  Accounting  Office  to 
prepare  a  report  on  the  existing  civil  rights  remedies  available  to  persons  who 
would  suffer  discrimination  resulting  from  the  sanctions  law.  I  hope  that  the  infor- 
mation generated  by  this  report  will  prove  useful  to  this  committee. 

As  a  member  of  the  Caucus  Task  Force  on  Haitian  Refugees,  let  me  address  the 
"adjudication  procedures  and  asylum"  section  of  this  bill.  The  independent  struc- 
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ture,  while  a  vast  improvement  over  the  Senate's  provisions  in  this  area,  still  poses 
serious  problems  in  the  area  of  due  process  protections. 

Summary  exclusion  proceedings  are  clearly  open  to  abuse  of  discretion  by  INS  of- 
ficials. No  assurances  are  provided  that  an  alien,  specifically  a  Haitian  or  Salva- 
doran,  will  ever  be  informed  of  their  right  to  claim  asylum.  A  notice  requirement  is 
not  authorized  in  this  legislation.  Those,  who  oppose  notice  to  an  alien  of  their  right 
to  claim  asylum,  presume  that  legitimate  asylum-seekers  will  openly  state  their 
desire  to  claim  asylum.  The  realities  of  repression  simply  do  not  support  this  pre- 
sumption. UNHCR  protection  officers  have  repeatedly  stressed  that  persons,  with 
legitimate  asylum  claims,  often  have  equally  valid  reasons  for  not  voicing  an 
asylum  declaration  immediately.  They  often  fear  reprisals  against  families  they  left 
behind;  also,  distrust  of  government  officials  is  a  way  of  life  in  most  repressive  coun- 
tries. Consequently,  this  combination  of  factors  may  lead  asylum-seekers  to  be  hesi- 
tant about  immediately  admitting  persecution  to  the  first  American  immigration  of- 
ficial they  see.  In  effect,  a  notice  requirement  is  the  only  way  to  ensure  that  those 
fleeing  persecution,  from  our  Western  Hemispheric  allies,  will  have  an  adequate  op- 
portunity to  assert  their  asylum  claim.  The  importance  of  notice  has  also  been  sup- 
ported by  our  Federal  courts.  In  two  Federal  District  Court  decisions  involving  Sal- 
vadorans,  Orantes-Hernandez  v.  Smith  and  Nunez  v.  Boldin,  INS  was  required  to 
give  aliens  advice  of  the  right  to  apply  for  political  asylum  in  order  to  effectuate  the 
right. 

The  elimination  of  judicial  review  of  asylum  claims  raises  the  spectre  of  court- 
stripping.  As  you  know,  the  members  of  the  Congressional  Black  Caucus  are  op- 
posed to  the  removal  of  Federal  court  jurisdiction  as  a  matter  of  principle.  Even 
limitations  on  judicial  review,  under  the  administrative  law  judge  system,  is  prob- 
lematic given  the  history  of  treatment  for  certain  asylum  applicants.  An  appeals 
board,  consisting  of  Presidential  appointees,  is  no  guarantee  of  a  neutral  arbiter  for 
the  asylum  claims  of  Salvadorans  or  Haitians. 

Finally,  let  me  encourage  you,  Mr.  Chairman,  to  fully  examine  the  administrative 
remedy  of  "extended  voluntary  departure".  In  reviewing  the  hearing  record,  this 
issue  is  the  one  major  asylum  policy  area  which  was  not  explored  during  the  com- 
mittee's extensive  hearings  last  year.  As  you  are  aware,  the  plight  of  Salvadorans 
and  Ethiopians,  in  this  country,  has  centered  around  the  use  of  "extended  voluntary 
departure".  The  turmoil  in  Central  America,  regretably,  seems  to  be  increasing. 
This  situation  suggests  that  Guatemalans  may  soon  join  the  stream  of  Salvadoran 
refugees  into  the  United  States  in  increasing  numbers.  Extended  voluntary  depar- 
ture should  be  explored  as  a  humane  way  of  dealing  with  the  "country  of  first 
asylum"  issue. 

Again,  thank  you  for  this  opportunity  to  express  my  views  and  I  hope  to  work 
with  you,  Mr.  Chairman,  and  other  committee  members  toward  an  immigration 
reform  package  which  is  not  discriminatory  and  which  we  all  can  support. 

Mr.  Mazzoli.  Thank  you  very  much,  Congressman,  and  we  cer- 
tainly shall  do  that. 

The  chair  will  yield  itself  5  minutes  and  start  the  round  of  ques- 
tions. 

When  we  announced  just  the  other  day  this  series  of  hearings — 7 
full  days  of  hearings  over  the  next  3  weeks — people  thought  I  must 
have  had  some  sort  of  temporary  sunstroke  or  temporary  amnesia 
or  something,  because  they  said,  "Look,  you  had  a  tremendous 
record  built  in  the  last  Congress.  You  talked  to  everybody  repeated- 
ly." 

But  in  my  judgment.  Congressman  Towns,  the  whole  reason  we 

are  here  as  a  panel  is  to  try  to  make  the  product  as  perfect  as  we 
can  make  it,  which  means  that  advice  from  the  Black  Caucus,  the 
Hispanic  caucus,  and  other  groups  is  a  very  important  part  of  what 
we  are  doing. 

While,  as  the  gentleman  to  your  left  said,  we  have  to  legislate  on 
what  we  believe  to  be  in  the  interests  of  the  country  at  large  and 
not  so-called  special  interests,  each  one  of  us  is  a  member  of  sever- 
al special  interests.  In  that  sense,  we  have  to  hear  from  all  people 
and  all  organized  groups  about  this  bill. 
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Let  me  ask  the  gentleman,  because  his  testimony  dealt  in  part 
with  asylum  petitions,  assuming  that  we  don't  get  a  bill,  is  the  situ- 
ation the  gentleman  and  his  constituents  face  today  better  than 
the  bill  would  offer  by  way  of  our  substitute  to  the  system  of  adju- 
dicating asylum? 

Mr.  Towns.  Would  you  ask  the  question  again? 

Mr.  Mazzoli.  I'm  sorry.  Would  the  gentleman's  constituents  be 
better  off  today  with  the  existing  law  dealing  with  asylum  or  with 
this  law  that  we  put  forth  in  H.R.  1510? 

Mr.  Towns.  It  would  make  them  a  little  better  than  this  law.  But 
I  think  the  point  is  when  we  talk  about  a  little  better,  we  need  to 
try  to  make  things  as  perfect  as  we  possibly  can.  I  think  that  is 
what  we  are  really  talking  about. 

Mr.  Mazzoli.  I  think  the  gentleman  would  probably  agree,  then, 
that  the  House  version,  while  not  as  perfect  as  we  hope  to  make  it, 
is  still  quite  a  bit  better  than  the  Senate  version. 

Mr.  Towns.  I  would  agree  with  that  as  well. 

Mr.  Mazzoli.  Thank  you  very  much. 

The  gentleman  from  Florida,  Mr.  Shaw,  I  would  again  like  to 
commend  you  on  the  active  role  that  you  have  played  in  the  sub- 
committee work  and  the  full  committee  markup.  Of  course,  that 
was  a  critical  element. 

Is  the  gentleman  able  to  find  in  here  seeds  of  a  bill  that  would  be 
worthy  of  strong  support  by  all  Members  of  the  Congress?  Are 
there  elements  in  here  that  the  gentleman  feels  should  be  excised 
or  elements  added?  Or  is  the  gentlemen  of  the  belief,  as  the  Chair 
is,  that  you  can  never  solve  all  the  problems  but  you  try  to  solve  as 
many  as  you  can? 

Mr.  Shaw.  I  think  in  solving  as  many  problems  as  you  can  you 
are  going  to  come  up  with  some  parts  that  I'm  certainly  not  going 
to  like,  and  I  think  the  majority  of  people  that  I  represent  are  not 
going  to  like.  The  amnesty  provisions  still  trouble  me,  and  I  intend 
to  oppose  that  provision  when  it  gets  to  the  full  committee.  Howev- 
er, I  understand  the  real  practicalities  of  getting  the  bill  to  the 
floor  and  the  passage  of  a  bill. 

I  think  one  of  the  things  we  are  going  to  have  to  be  extremely 
cautious  of  is  that  we  do  not  put  an  unfair  burden  upon  the  States 
who  are  going  to  be  affected  by  a  possible  amnesty  provision. 

We  had  a  long  debate  on  that  in  the  last  session,  and  I  think  we 
came  up  at  least  with  a  middle  ground  that  would  at  least  ease  the 
financial  burden  on  States  such  as  my  own  home  State  of  Florida. 

As  I  say,  I  again  plan  to  oppose  the  amnesty  provision,  both  here 
and  on  the  floor  of  the  House,  should  we  have  a  rule  that  would 
allow  us  to  do  so.  However,  in  doing  so,  I  am  still  mindful  of  the 
fact  that  the  bill,  if  passed,  and  even  though  it  is  not  perfect,  and 
even  though  there  are  provisions  that  I  have  very  strong  feelings 
about,  would  certainly  have  us  so  much  better  off  than  we  are  now. 
And  if  this  bill  were  to  have  passed  the  full  House  in  the  last  ses- 
sion in  the  form  it  came  out  of  the  committee,  we'd  be  a  lot  better 
off. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

I  yield  5  minutes  to  the  gentleman  from  California,  our  ranking 
member. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 
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Congressman  Towns,  you  mentioned  a  point  that  troubled  many 
of  us  when  we  started  work  on  this  bill  some  time  ago,  that  is,  that 
we  not  do  anything  that  would  allow  more  discrimination  than 
now  exists  and  hopefully  would  eliminate  some  of  the  discrimina- 
tion with  respect  to  the  Hispanic  population.  And  you  say  in  your 
testimony: 

"Rather  than  chance  the  possibility  of  hiring  an  undocumented 
alien,  employers  will  choose  to  hire  an  Anglo." 

The  bill  that  we  have  before  us,  much  like  the  bill  that  we  had 
all  of  the  last  year,  requires  an  employer  to  verify  the  employment 
eligibility  of  any  prospective  employee  regardless  of  appearance.  In 
fact,  when  we  did  that,  as  an  effort  so  that  there  would  not  be  dis- 
crimination, we  ran  the  risk  of  being  criticized  on  the  other  hand 
that  it  is  overly  burdensome  because  it  requires  the  employer  to  do 
it  for  all  prospective  employees.  And  you  run  into  the  question  of 
people  saying,  "Well,  what  you  are  doing  is  setting  up  a  system  of 
identification  for  all  Americans  or  all  people  in  America.'  But  we 
felt  the  verification  on  requirement  was  the  only  way  you  could 
eliminate  the  possibility  of  discrimination  if  you  were  going  to  have 
an  effective  control  at  the  employment  nexus. 

Any  employer  who  would  fail  to  do  that,  that  is,  require  those 
eligibility  documents  from  any  prospective  employee,  would  be  in 
violation  of  the  law. 

Then  we  have  some  paperwork  requirements  that  in  essence  pro- 
tect the  employer.  If  the  employer  makes  the  request  for  the  docu- 
ments, looks  at  them— and  on  their  face  they  look  good— signs  a 
document  that  says  he  has  reviewed  them,  and  has  the  prospective 
employee  sign  a  document  saying  that  he  can  legally  work  in  the 
United  States,  that  acts  as  a  defense  for  the  employer  against  the 
prosecution  that  he  violated  the  law. 

With  that  being  the  construct  of  the  bill,  can  you  give  us  some 
guidance  as  to  what  else  you  think  we  ought  to  do  at  that  point  in 
time  to  stop  the  possibility  of  discrimination  flowing  from  this  act? 

Mr.  Towns.  First  of  all,  let  me  say  I  have  a  lot  of  questions  about 
that  because  some  businesses  are  not  going  to  be  able  to  do  all 
these  kinds  of  things.  I'm  talking  about  the  small  businesses  in 
particular.  So  what  they  would  do  is  take  a  chance,  by  making  cer- 
tain the  person  looks  OK  and  sounds  OK.  But  the  point  I  am 
making  is  if  the  person  happens  to  be  black  or  happens  to  be  His- 
panic, they  would  do  a  double-double  check,  and  when  there  is  a 
question  they  would  just  eliminate  hiring  the  person.  And  that's 
the  point  we  are  trying  to  make. 

I  am  sajdng  that  they  recognize  that  this  will  not  be  able  to  be 
enforced  across  the  board  in  every  instance,  and  when  there  is 
doubt  they  would  not  hire  the  Hispanic  person. 

Mr.  LuNGREN.  Let  me  ask  you  this:  If  you  hypothetically  accept 
as  a  given,  that  if  we  are  ever  going  to  control  the  immigration 
problem  in  this  country,  we  are  going  to  have  to  do  something  with 
respect  to  employer  sanctions,  how  else  would  you  suggest  we 
police  that  other  than  by  this  mechanism  that  we  have  in  the  bill? 

Mr.  Towns.  Other  than  that? 

Mr.  LuNGREN.  Yes. 

Mr.  Towns.  First  of  all,  I  don't  think  that  provision  in  terms  of 
the  way  it  is  in  the  bill  is  the  way  to  go.  That  is  what  I  am  really 
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saying  to  you.  We  are  talking  about  small  businesses.  Many  busi- 
nesses will  not  go  through  that  whole  process. 

Mr.  LuNGREN.  We  have  an  exemption  for  the  paperwork  require- 
ments for  those  who  have  three  or  less. 

Mr.  Towns.  We  understand  that.  We're  talking  about  even  above 
three.  Rather  than  to  take  a  chance  or  to  go  through  all  the  paper- 
work and  do  the  kind  of  research  and  get  involved  in  the  legality, 
they  would  just  not  hire  the  person  when  in  doubt.  That's  what  I'm 
saying.  In  other  words,  I  disagree  with  the  fact 

Mr.  LuNGREN.  I  understand  that.  I  guess  what  I'm  asking  is: 
What  is  the  alternative?  Do  you  have  an  alternative  for  us?  I  don't 
want  to  put  you  on  the  spot,  and  I'd  love  to  have  your  comments 
later,  but  we  are  searching  for  an  alternative  if,  in  fact,  you  don't 
think  that's  a  proper  way  of  doing  it.  Is  there  another  way  of  doing 
it  that  comes  to  mind  that  you  could  help  us  with?  Because  we  are 
searching  for  what  the  best  way  would  be. 

Mr.  Towns.  Well,  I  will  look  into  that  a  little  further,  but  I  have 
some  concerns  about  this  particular  program. 

Mr.  LuNGREN.  May  I  ask  one  question  of  Clay  Shaw. 

Clay,  you  referred  to  the  amnesty  provision.  I  hope  you'll  allow 
me  to  refer  to  it  as  the  legalization  provision.  I  happen  to  think 
there's  a  world  of  difference  in  the  two.  You  believe  that  it  ought 
to  be  dropped.  My  question  is:  What  do  we  then  do  with  the  large 
number  of  undocumented  aliens  who  have  been  in  this  country  for 
an  appreciable  period  of  time? 

The  reason  I  ask  that  is  that  in  California  we  had  a  Field  Foun- 
dation poll  last  year  and  the  question  was  asked:  "Ought  those 
people  who  are  here  illegally  be  deported?"  An  overwhelming  ma- 
jority of  Californians  of  all  groups,  Anglo,  Hispanic,  and  black,  said 
yes.  It  was  followed  up  by  a  second  question  which  said,  "Would 
you  support  legalizing  those  who  have  been  here  illegally  for  5  con- 
tinuous years?"  And  again  in  every  category  it  was  an  overwhelm- 
ing yes,  not  quite  as  high  as  the  first  response  but  almost  as  high. 

And  in  light  of  that,  what  do  you  suggest  we  do  with  those 
people  who  are  here  and  have  been  here  for  5  years  or  more? 

Mr.  Shaw.  I'd  like  to  break  the  question  up  into  two  basic  areas. 
I  think,  first  of  all,  if  you  continue  to  do  what  we  are  doing  now, 
the  answer  would  be  nothing,  because  the  Federal  Government 
really  is  doing  nothing  meaningful  to  deport  the  people  who  are 
here  illegally.  We  have  heard  comments  made  by  members  of  the 
committee  as  well  as  people  testifying  that  if  we  were  to  eliminate 
this  particular  provision  then  we  will  start  sweeping  through 
neighborhoods  and  shoving  people  out  of  the  country.  We  know 
that  is  not  going  to  happen.  We  don't  have  the  resources  or  the 
manpower  to  do  it.  We  haven't  done  it  and  we  are  not  going  to  do 
that. 

But  I  do  think  the  question  of  what  to  do  with  the  people  here 
that  have  been  here  illegally  for  some  time  and  who  have  really 
started  to  make  a  meaningful  contribution  to  society  is  something 
that  we  are  going  to  have  to  address  and  look  at, 

I  just  think  this  is  the  wrong  form  in  which  to  approach  it  at  this 
particular  time,  and  this  is  the  wrong  bill.  What  I  am  hopeful  that 
this  bill  will  do  is  send  out  messages  around  the  world,  across  this 
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hemisphere,  that  the  United  States  is  serious  about  enforcing  its 
immigration  policy  and  that  we  are  going  about  it. 

I  think  also  the  employer  sanctions  is  a  very  important  portion 
that  is  going  to  cause  a  lot  of  the  people  who  are  here  illegally  to 
simply  go  home  because  they  cannot  be  legally  hired  and  the  eco- 
nomic magnet  that  brought  them  here  is  simply  going  away. 

And  if  you  look  at  it  from  an  individual  humanitarian  position,  it 
is  very  difficult.  You  have  made  the  parallel  with  knowing  some- 
body down  the  street  or  somebody's  maid  or  somebody's  friend  or  a 
faithful  employer  of  somebody  as  to,  "Are  you  going  to  go  and 
deport  that  person?" 

Well,  this  bill  really  doesn't  do  that.  This  bill  doesn't  change  that 
particular  law.  I  just  think  this  bill  is  the  wrong  bill  in  which  to 
deal  with  this  subject  and  the  far-reaching  ramifications  that  it's 
going  to  have. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  And  if  I  might 
insert  about  10  seconds,  I  do  hope  the  gentleman  as  a  leader  of  the 
delegation  would  examine  the  question.  I  think  there  is  a  very 
great  degree  of  difference  between  the  amnesty  that  the  gentleman 
talks  about  and  the  legalization  program  which  is  in  this  bill  and 
which  the  gentleman  from  Texas  talked  about.  Our  bill  means  you 
have  examinations  of  all  applicants,  you  have  scrutiny,  you  have  a 
test  of  the  person's  background,  of  his  work  habits,  of  what  he  may 
or  may  not  have  done  with  respect  to  criminal  law  while  he's  been 
in  the  country.  It  is  certainly  no  blanket  "let  everybody  come  in" 
kind  of  legalization  program. 

So  I  would  just  ask  the  gentlemen  to  examine  it. 
The  gentleman  from  Florida  is  recognized  for  5  minutes. 
Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Shaw,  in  light  of  the  comments  the  chairman  just  made,  ba- 
sically it's  not  a  blanket  amnesty;  it's  a  legalization  program.  But 
also  in  light  of  the  fact  that  you  cited  some  statistics  where  it 
showed  that  10  percent  or  even  less  on  many  occasions,  in  areas 
where  the  legalization  program  was  offered,  frankly  took  advan- 
tage of  it,  doesn't  that  to  some  degree  unfortunately  vitiate  the 
whole  concept  of  amnesty  in  any  event  and  leave  us  with  a  situa- 
tion where  most  people,  because  of  the  process  you  have  to  go 
through,  will  wind  up  staying  underground?  They  haven't  been  de- 
tected for  5  years  and  probably  will  have  a  very  good  chance  of  re- 
maining undetected  if  they  don't  come  forward  because  they  might 
not  qualify  in  the  program. 

Mr.  Shaw.  I  think  the  gentleman  is  quite  right.  When  you  make 
that  particular  parallel  or  state  that  problem,  I  am  reminded  of  a 
conversation  I  had  with  Representative  Rangel  when  he  was  talk- 
ing about  the  problems  he  was  having  with  the  census-takers.  He 
had  a  very  difficult  time  trying  to  convince  many  of  the  people 
living  in  his  district  that  the  census-takers  were  not  the  immigra- 
tion officers. 

And  I  think  you  are  absolutely  correct.  You  are  going  to  find 
that  problem.  And  I  don't  think  that  the  legalization  portion  of  the 
bill,  or  amnesty,  if  you  will,  is  going  to  solve  that  problem  for  the 
vast  majority  of  those  who  are  here  illegally.  I  think  you're  quite 
right. 
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Mr.  Smith.  Congressman  Towns,  you  expressed  some  reserva- 
tions in  your  comments  about  the  program  relating  to  provisions 
for  adjudicating  procedures  and  ultimately  the  asylum  situation. 

Would  you  indicate  how  you  feel  about  due  process?  Do  you  be- 
lieve in  administrative  due  process  for  an  illegal  alien  who  arrives 
on  these  shores  who  is  caught  immediately  and  detected  immedi- 
ately? Do  you  believe  in  administrative  due  process  or  constitution- 
al due  process  or  any  kind  of  due  process? 

Mr.  Towns.  If  it  is  set  up  in  a  way  that  it  will  be  fair,  that's  one 
thing,  but  the  point  is  that  in  terms  of  the  procedure  that  has  been 
implemented  there  is  some  question  about  whether  or  not  there  is 
fairness.  And  that  has  been  the  real  problem  up  to  this  particular 
point.  Regardless  of  the  type  of  structure,  there  is  some  question  as 
to  whether  or  not  it's  been  a  fair  procedure. 

Mr.  Smith.  Of  course,  "due  process"  in  essence  means  fairness. 

Mr.  Towns.  Yes. 

Mr.  Smith.  Assuming  that  there  is  due  process,  would  you  limit 
it  to  administrative  due  process?  Would  you  think  in  terms  of  full 
due  process,  which  means  constitutional  due  process,  or  would  you 
have  some  other  way  of  handling  it? 

In  essence,  working  backward,  should  someone  who  arrives  on 
these  shores  illegally,  comes  here  on  a  boat,  an  economic  refugee, 
for  instance,  who  may  have  an  absolute  right  to  avoid  the  poverty 
in  that  country,  doesn't  seek  asylum  in  the  political  sense,  comes 
here  looking  for  a  job,  gets  caught  on  the  beach,  is  put  into  a  hold- 
ing detention — from  that  point  of  view,  what  should  be  their  ulti- 
mate ability?  Should  they  be  able  to  go  to  the  Supreme  Court  of 
the  United  States  to  plead  their  case  after  they  have  been  through 
every  other  process,  and  during  that  provision  have  attorneys  pro- 
vided by  the  United  States,  be  paid  by  the  United  States  on  welfare 
or  some  other  Government  program? 

I  am  curious  as  to  who  in  Congress  feels  that  once  somebody  gets 
here  illegally  they  are  entitled  to  utilize  every  advantage  a  citizen 
is  offered  and,  in  fact,  they  can  stay  in  this  country  2  or  3  or  4 
years  and  ultimately  get  due  process  in  front  of  the  Supreme  Court 
of  the  United  States. 

Mr.  Towns.  It  depends  on  the  nature  of  how  a  person  arrives  and 
what's  going  on  in  that  country.  I  could  not  talk  about  a  blanket 
situation  but  in  terms  of  what  is  happening,  in  terms  of  turmoil  in 
that  country,  or  if  they  are  trying  to  escape  from  something,  I 
think  that  is  the  way  it  should  be  weighed. 

And  if  you're  talking  about  in  terms  of  administration,  looking 
at  it  from  that  viewpoint,  I  would  say  yes,  based  on  the  reason  that 
the  person  actually  comes  to  this  country. 

Mr.  Smith.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  I  thank  the  gentleman  from  Florida. 

The  gentleman  from  New  York  is  recognized  for  5  minutes. 

Mr.  Fish.  Thank  you,  Mr.  Chairman.  I  welcome  our  colleagues. 

Mr.  Shaw,  what  do  you  anticipate  would  happen  in  years  ahead 
if  this  Congress  fails  again  to  enact  major  reform  of  the  legislation? 

Mr.  Shaw.  I  think  we  have  seen  the  tip  of  the  iceberg.  We  have 
seen  it  in  the  Southwest;  we  have  certainly  seen  it  in  my  own 
home  State  of  Florida.  I  think  we  have  right  now  lost  control  of  our 
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borders,  and  I  think  the  rest  of  the  world  is  just  beginning  to  really 
understand  that.  And  the  point  of  destination  of  half  the  people 
who  live  in  the  world  today  is  going  to  be  the  United  States.  And 
unless  we  do  something  now  we  are  going  to  totally  lose  control  of 
the  quality  of  life  that  we  have  worked  so  hard  for  in  this  country 
over  the  years. 

Mr.  Fish.  Would  you  also  anticipate  that  as  more  and  more 
people  enter  surreptitiously  that  incidents  of  violence  against  mi- 
norities and  particularly  against  Asians  and  Hispanics  will  in- 
crease in  the  United  States? 

Mr.  Shaw.  I  think  that  is  absolutely  true.  You  can  look  at  a  com- 
munity— and  I  have  looked  at  the  problem,  and  going  back  and 
talking  about  Dade  County— Dade  County  has  some  wonderful 
people  who  have  worked  very  hard  over  the  years  to  establish 
beautiful  race  relationships.  The  community  has  gone  through  the 
problems  of  the  sixties  and  the  fifties  of  integration  without  any 
real  disturbances.  And  you  look  at  that  community  and  you  say, 
"Why  now  have  they  had  the  violence?  Why  do  we  have  those 
problems  in  the  city?"  and  what  not  and  I  think  a  lot  of  it  was 
born  out  of  the  frustration  of  the  illegal  immigration  that  is  going 
on  in  this  country.  It  is  very  disturbing  to  any  community,  whether 
you're  talking  about  it  at  that  particular  level  or  whether  you  are 
just  looking  at  the  high  instances  of  crime. 

Mr.  Fish.  Wouldn't  you  say  it's  fair,  looking  ahead,  that  what  we 
experienced  in  1980  could  easily  occur  again?  And  that  is  the 
American  people  would  confuse  the  presence  of  entrants  from 
Haiti,  from  Mariel,  from  Cuba,  and  surreptitious  entrants  on  our 
borders,  with  those  we  want  here,  legal  immigrants  and  refugees, 
and  this  again  would  cause  a  reaction  against  the  admission  of 
those  people  who  we  do  wish  to  let  in  this  country? 

Mr.  Shaw.  There  is  no  question  that  those  who  come  here  illegal- 
ly are  butting  in  front  of  the  line.  We  have  an  orderly  process  by 
which  immigration  can  be  obtained  legally  into  this  country.  And 
those  who  are  violating  the  law  and  come  to  the  front  of  the  line 
are  totally  disregarding  the  laws  that  this  Congress  has  set  up  and 
we  expect  the  administration  to  enforce. 

Mr.  Fish.  Thank  you. 

I  think  the  views  you  have  just  expressed,  Mr.  Towns,  are  very 
important.  I  think  we  have  a  refugee  act  that  is  based  on  humani- 
tarian considerations  and  U.S.  foreign  policy  considerations,  and  it 
is  undeniable  that  we  need  to  have  immigration.  It  is  again  one  of 
the  great  traditions  of  this  country.  We  are  all  descendents  of  im- 
migrants. I  would  really  hate  to  see  this  policy  of  ours  in  jeopardy 
because  of  the  public  reaction  over  uncontrolled  immigration 
policy. 

I  would  just  like  point  out  that  I  served  on  the  Select  Commis- 
sion chaired  by  Father  Hesburgh.  In  the  course  of  12  hearings 
across  the  country  and  24  consultations  with  experts  in  Washing- 
ton and  2  years  of  study,  when  it  came  to  voting  on  the  question  of 
employer  sanctions  the  Commission  voted  14  to  2  in  favor  of  them. 
And  that  Commission  had  such  people  on  it  as  Father  Hesburgh, 
then-Secretary  of  Labor  Ray  Marshall,  then-HHS  Secretary  Pat 
Harris,  Attorney  General  Civiletti,  Secretary  of  State  Muskie,  Sen- 
ator Kennedy,  the  chairman  of  this  committee,  Pete  Rodino,  a 
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former  subcommittee  chairman,  Elizabeth  Holtzman,  as  well  as 
four  Republicans  in  the  House  and  Senate. 

So  my  point  is  we  spent  2  years  on  that  Commission  and  we  were 
unable  to  come  up  with  a  better  or  more  human  enforcement  than 
employer  sanctions. 

I  hear  my  time  is  up. 

Mr.  Mazzoli.  We  thank  you  very  much  for  your  statement. 

Mr.  Fish.  When  did  you  get  the  bell? 

Mr.  Mazzoli.  That's  a  new  device  we  put  in  to  speed  things 
along. 

We  have  been  joined  by  Congressman  Brown  from  Colorado. 

Hank,  as  you  are  aware,  the  Attorney  General  has  been  waiting. 
The  other  two  gentlemen  are  excused.  If  you  gentlemen  want  to 
stay,  you're  welcome. 

Hank,  if  you  want  to  deliver  your  statement,  you  may.  Without 
objection,  your  entire  statement  will  be  made  a  part  of  the  record. 

Mr.  Brown.  Mr.  Chairman,  thank  you.  If  I  may,  I'd  like  to  add 
some  personal  remarks  to  that  statement  that  you  have  been  kind 
enough  to  put  in  the  record. 

My  hope  is  to  draw  the  committee's  attention  to  the  provision  of 
the  bill  that  involves  employer  sanctions,  and  specifically  that  area 
of  the  bill  that  involves  the  exemption  of  Government  entities  from 
those  sanctions.  And  I  am  sure  it  was  drafted  with  that  exemption 
for  very  good  reason.  But  I  would  just  like  to  share  a  perspective 
on  this  issue,  born  of  an  experience  in  my  prior  job. 

I  worked  for  a  company  that  was  involved  in  cattle  feeding,  lamb 
feeding,  slaughter  and  processing  of  the  byproducts,  and  nation- 
wide sales  of  those  products. 

During  a  period  of  that  employment  I  handled  a  variety  of  areas, 
one  of  which  was  our  hide  processing.  It's  a  common  process  in- 
volved in  every  packing  plant.  It  was  one  that  the  company  I 
worked  for  did  not  itself  perform.  We  contracted  for  a  company  to 
provide  that  service.  But,  out  of  our  concern  that  they  be  responsi- 
ble employers,  we  tried  to  follow  up  and  make  sure  that  the  people 
who  did  that  processing  of  our  hides  acted  in  compliance  with  the 
law.  We  found  on  occasion  that  they  employed  a  great  many  illegal 
aliens  to  process  those  hides. 

In  following  up  on  that  and  making  sure  they  did  follow  the 
laws,  we  asked  what  kinds  of  provisions  they  were  following  to 
make  sure  the  people  that  they  employed  were  citizens. 

They  informed  us  they  checked  the  ID's  of  all  new  hires.  All  the 
people  had  driver's  licenses,  the  people  had  social  security  cards, 
the  people  were  referred  to  them  by  the  Colorado  State  Depart- 
ment of  Employment. 

Yet,  the  bill  exempts  governmental  entities  from  the  employer 
sanctions.  My  hope  is  the  committee  would  take  another  look  at 
this  exemption  from  two  perspectives: 

First  of  all,  effectiveness.  You  simply  cannot  tell  an  employer, 
who  does  not  employ  a  competent  attorney  all  of  the  time — and  I 
don't  think  you  want  this  country  at  a  point  where  every  employer 
has  to  have  an  attorney  at  his  side  every  time  he  makes  a  deci- 
sion— that,  when  someone  comes  to  them  with  a  Government- 
issued  driver's  license  and  a  Government-issued  social  security 
card,  and  is  in  fact  referred  to  them  by  an  unemployment  agency 
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run  by  the  State  government  and  funded  by  the  Federal  Govern- 
ment in  cooperation,  that  it's  wrong  to  hire  them.  To  exempt  those 
governmental  entities  from  the  sanctions  of  the  bill—specifically 
the  unemployment  service  that  refers  illegal  aliens  for  jobs— under- 
mines the  effectiveness  of  the  bill. 

Second,  I  would  hope  you  would  look  at  this  issue  also  from  the 
point  of  view  of  fairness.  To  impose  sanctions  of  real  significance 
on  employers  without  imposing  those  same  sanctions  on  people 
who  play  the  major  role  in  the  process  of  locating  jobs  for  illegal 
aliens  is  terribly  unfair. 

With  those  two  perspectives,  effectiveness  and  equity,  I  would 
hope  you'd  take  a  new  look  at  employer  sanctions.  My  personal 
preference  would  be  that  you  would  not  exempt  governmental  enti- 
ties from  those  sanctions. 

[The  complete  statement  follows:] 

Statement  of  Hon.  Hank  Brown 

I  would  like  to  thank  the  Subcommittee  for  this  opportunity  to  testify.  In  my 
judgment,  immigration  reform  in  this  country  is  long  overdue.  We  rightly  pride  our- 
selves on  being  what  John  F.  Kennedy  called  "a  nation  of  immigrants."  Since  the 
time  of  the  Pilgrims,  America  has  offered  freedom  to  those  fleeing  political  and  reli- 
gious persecution  and  opportunity  to  those  fleeing  famine  and  poverty.  In  turn,  ref- 
ugees and  immigrants  have  brought  to  this  country  their  talent  and  their  enter- 
prise, their  energy  and  their  ideals.  It  behooves  us,  as  the  descendents  of  immi- 
grants, to  make  sure  that  America  continues  to  be  a  beacon  of  freedom  and  opportu- 
nity to  the  poor  and  oppressed  everywhere. 

At  the  same  time,  we  are  a  sovereign  nation  and,  as  a  sovereign  nation,  we  have 
the  right— and  we  have  a  duty  to  our  own  citizens'— to  control  our  own  borders.  We 
all  welcome  the  orderly  admission  of  legally  qualified  immigrants  to  this  country. 
But  we  should  not  welcome  the  untold  thousands  of  aliens  who  are  entering  this 
country  illegally  at  a  time  when  social  services  are  already  overburdened  and  there 
aren't  enough  jobs  for  our  own  citizens. 

The  legislation  introduced  by  Representative  Mazzoli  and  Senator  Simpson  is  an 
attempt  to  address  this  problem.  I  am  in  sympathy  with  much  of  that  bill.  But  I 
would  like  to  direct  your  attention  to  one  aspect  of  the  bill  that  ought  to  be 
changed.  The  bill  makes  it  illegal  for  employers  knowingly  to  hire  illegal  aliens  and 
requires  that  employers  keep  records  showing  that  certain  kinds  of  identification 
were  checked  at  the  time  of  hiring.  The  same  requirements  are  imposed  on  private 
referral  agencies,  defined  as  agencies  that  refer  "for  a  fee."  However,  government 
referral  agencies— such  as  state  employment  offices  and  federal  jobs  centers— are 
exempted  from  this  requirement.  It  is  not  clear  why  they  are  exempted.  Is  it  that  it 
is  more  appropriate  for  private  citizens  to  enforce  our  immigration  laws  than  for 
government  agencies  to  do  so?  Is  it  that  the  paperwork  burden  that  is  acceptable 
when  imposed  on  a  business  or  farm  is  too  burdensome  for  the  bureaucracy?  Is  it 
thought  that  two  check  points  would  be  less  effective  than  one?  More  likely,  it  is 
just  an  oversight. 

This  oversight  can  easily  be  corrected.  The  requirements  that  the  bill  would  apply 
to  private  employers  and  to  private  referral  agencies  can  simply  be  extended  to  gov- 
ernment referral  agencies.  The  change  would  make  the  bill  both  more  effective  and 
more  fair.  It  would  be  more  effective  because  it  would  discourage  government  assist- 
ance of  an  illegal  activity.  Fraudulent  documents  would  be  examined  twice  and,  on 
one  occasion  at  least,  by  people  professionally  trained  in  the  detection  of  such  docu- 
ments. It  would  also  be  more  appropriate.  If  the  magnitude  of  the  problem  requires 
that  employers  have  some  responsibility  here,  then  surely  it  requires  that  govern- 
ment entities  have  an  equal,  if  not  greater,  responsibility.  What  is  an  employer  to 
think  when  he  is  fined  by  one  government  agency  for  hiring  workers  referred  to 
him  by  another  government  agency?  Finally  this  becomes  a  question  of  fairness.  We 
live  in  a  society  drowning  in  paperwork.  Government  regulations,  forms,  and  proce- 
dures are  the  bane  of  every  businessman,  indeed,  of  every  citizen.  For  the  govern- 
ment to  impose  additional  paperwork  on  private  citizens  who  run  farms  and  busi- 
nesses and  to  exempt  itself  would  be  unconscionable. 

Immigration  is  a  complex  and  controversial  issue.  It  will  be  difficult  for  Congress 
to  shape  legislation  that  is  both  workable  and  broadly  acceptable.  The  proposal  I 


144 

have  made  today  would  make  at  least  one  section  of  that  legislation  both  more  effec- 
tive and  more  fair. 

Mr.  Mazzoli.  I  thank  the  gentleman  from  Colorado  for  his  sug- 
gestion. 

I  will  yield  myself  5  minutes.  What  the  committee  sought  to  do, 
of  course,  was  to  eliminate,  to  the  extent  it  could,  unnecessary  pa- 
perwork. It  felt  where  the  referral  and  reference  was  done  not  for 
a  fee  that  it  became  an  activity  which  ought  to  be  encouraged  and 
ought  not  to  be  encumbered;  on  the  other  hand,  where  the  referral 
of  recruitment  was  done  for  a  fee,  then  that  should  come  under 
sanctions  and  would  require  the  employers  to  dispose  of  the  paper- 
work. 

So  it  was  not,  certainly,  intended  to  benefit  governments.  It  was 
just  the  thought  that  there  were  some  matters  which  might  take 
place  in  hiring  which  were  not  for  a  fee  that  were  being  done  by  a 
private  firm. 

We  will  certainly  examine  your  idea,  in  our  attempt  to  achieve 
fairness  and  balance. 

I  yield  to  the  gentleman  from  California. 

Mr.  LuNGREN.  I'm  not  going  to  ask  any  questions  other  than  to 
thank  Mr.  Brown  for  bringing  this  to  our  attention.  The  gentleman 
stated  rather  correctly  that  our  talk  was  on  fee  versus  nonfee  basis, 
but  recognizing  the  difficulty  you  have  with  the  bill,  would  suggest 
that  the  private  sector  ought  to  be  doing  something  in  sanctions  in 
public  sector  exemption. 

Mr.  Mazzoli.  The  gentleman  from  Florida. 

Mr.  Smith.  Mr.  Chairman,  I  don't  have  any  questions.  I  certainly 
share  your  concerns  if  someone  is  recommended  with  the  color  of 
legitimacy  because  they  come  from  a  State  or  Federal  agency,  di- 
rectly upon  a  recommendation  or  referral,  apparently  the  employer 
is  going  to  be  in  the  position  where  he  will  probably  treat  that  as 
something  that  is  an  accomplished  fact  of  legitimacy  and  it  will  be 
a  problem. 

Of  course,  by  the  same  token,  the  bill  does  provide  for  knowingly 
hiring  an  undocumented  alien.  And  I  think  in  many  instances  you 
have  to  be  aware  of  the  fact  that  in  that  situation,  if  there  was 
ever  an  action,  it  would  certainly  appear  to  me  that  any  competent 
attorney  would  be  able  to  say — although  we  don't  want  to  get  that 
far  down  the  road,  it  seems  to  me  you'd  have  a  pretty  good  argu- 
ment on  the  basis  that  they  were  sent  to  you  by  a  State  or  Federal 
agency  and  came  with  appropriate  documentation. 

But  I  share  your  concerns  as  well. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

The  gentleman  from  New  York. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

I  think  our  colleague,  Mr.  Brown,  made  a  strong  argument.  I 
recall  that  the  words  "for  a  fee"  were  added  to  the  original  bill 
which  included  the  words  "recruiting  and  referral,"  for  two  rea- 
sons. One  was  to  put  the  onus  on  the  entity  that  could  best  make 
the  judgment,  instead  of  the  individual;  second,  that  "for  a  fee" 
protected  the  entities  that  do  recruit  and  refer,  such  as  corpora- 
tions on  university  campuses  who  might  recruit  500  people  and 
accept  10.  And  we  don't  want  them  to  be  burdened  in  their  recruit- 
ing. 


145 

But  you  point  out  a  gap  here  that  we  have  to  deal  with  and  see  if 
we  can't  come  up  with  a  solution. 

I  appreciate  your  comments. 

Mr.  Brown.  Mr.  Chairman,  I  can  certainly  appreciate  and  sym- 
pathize with  the  committee's  concern  about  minimizing  paperwork. 
Perhaps  the  intent  of  my  testimony  is  to  suggest  two  things: 

First  of  all,  that  the  Government  itself  is  a  major  source  of  place- 
ment of  illegal  aliens.  I'm  not  sure  that  testimony  on  this  matter 
has  come  before  the  committee  before,  but  in  terms  of  employers 
who  want  to  conscientiously  follow  the  law  for  low-paying  jobs, 
many  of  their  referrals  do  come  from  the  Government. 

Second,  perhaps  a  way  to  solve  this  problem  is  not  solely  through 
the  fee/nonfee  basis,  but  by  specifically  including  Government. 

Mr.  Mazzoli.  We  will  have  to  refer  to  the  lawyers  to  see  if  it's 
constitutional  to  make  a  distinction  between  Government  as  an 
entity  and  non-fee-producing  referrals  and  references  in  the  other 
sector. 

In  any  event,  thank  you  very  much. 

We  now  welcome  our  next  and  final  witness  for  the  day.  We  will 
turn  to  the  Attorney  General  of  the  United  States,  Mr.  William 
French  Smith,  and  any  of  your  assistants  who  wish  to  come  for- 
ward are  welcome. 

Mr.  Attorney  General,  your  statement  which  has  been  filed  with 
us  will  be  made  a  part  of  the  record,  and  we  welcome  your  state- 
ment. 

TESTIMONY  OF  WILLIAM  FRENCH  SMITH,  ATTORNEY  GENERAL 

OF  THE  UNITED  STATES 

Attorney  General  Smith.  Thank  you  very  much,  Mr.  Chairman, 
and  members  of  the  subcommittee. 

Some  years  ago  a  delegation  of  American  Indians  visited  Wash- 
ington to  dramatize  the  plight  of  their  people.  The  leader  of  the 
delegation.  Chief  Ben  American  Horse  of  the  Sioux,  stopped  here  at 
the  Capitol  to  visit  Alben  Barkley,  who  was  then  Vice  President  of 
the  United  States.  After  a  long  discussion,  the  chief  rose  to  leave. 
He  then  paused  for  a  moment,  looked  the  Vice  President  in  the 
eye,  and  said,  "Young  fellow,  let  me  give  you  a  little  advice.  Be 
careful  of  your  immigration  laws.  We  were  careless  with  ours." 

The  United  States  has,  indeed,  in  recent  years  been  careless 
about  its  immigration  laws.  In  spite  of  the  best  efforts  by  the  Immi- 
gration and  Naturalization  Service,  those  laws  themselves  have 
proved  inadequate  to  meet  the  pressure  of  ever-increasing  illegal 
immigration  that  even  now  threatens  to  engulf  us.  Simply  put,  we 
have  lost  control  of  our  borders.  As  a  result,  we  need  new  immigra- 
tion laws,  and  we  need  them  now. 

Discussing  the  need  for  immigration  reform  with  this  committee 
is,  however,  a  little  like  describing  another  kind  of  flood  to  Noah. 
During  the  97th  Congress  this  subcommittee  made  a  tremendous 
stride  toward  that  goal.  The  administration  appreciates  your  com- 
mitment to  this  difficult  task  and  the  prompt  introduction  in  the 
98th  Congress  of  H.R.  1510,  the  Immigration  Reform  and  Control 
Act  of  1983. 
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In  recent  years,  we  have  all  been  through  an  exhaustive  legisla- 
tive and  executive  branch  discussion  about  immigration  reform.  Al- 
though disappointed  by  failure  to  enact  legislation  last  year,  we 
have  the  benefit  of  those  debates  to  chart  the  legislative  course  this 
year.  We  are  now  well  informed  on  the  issues  of  enforcement,  civil 
liberties,  cost,  social  equity,  and  labor  force  protection  important  in 
any  discussion  of  immigration  reform. 

Before  specifically  addressing  the  most  important  provisions  of 
the  Immigration  Reform  and  Control  Act  of  1983,  I  would  like  to 
begin  with  a  few,  more  general  observations.  This  legislation  would 
increase  the  law  enforcement  powers  of  the  Immigration  and  Natu- 
ralization Service  by  imposing  sanctions  on  those  who  knowingly 
hire  illegal  aliens.  And  it  would  reform  and  expedite  our  proce- 
dures to  return  those  who  come  or  remain  here  illegally.  At  the 
same  time,  the  bill  would  both  deal  realistically  with  illegal  aliens 
who  are  now  here — and  safeguard  against  discrimination — by 
granting  many  of  them  a  legal  status.  By  establishing  certain  stat- 
utory provisions  for  the  present  H-2  temporary  worker  program,  it 
acknowledges  the  likely  need  for  some  kind  of  legal  foreign  labor, 
but  would  protect  U.S.  workers. 

Mr.  Mazzoli.  Excuse  me,  Mr.  Attorney  General. 

May  I  ask  what's  going  on  in  the  audience?  What  is  all  this  con- 
fusion? 

If  you  would  suspend,  Mr.  Attorney  General,  just  for  a  second 
until  we  have  some  order. 

I  ask  the  audience,  to  the  extent  possible,  to  stay  seated  in  re- 
spect to  all  of  our  witnesses,  not  just  the  Attorney  General  but  all 
of  our  witnesses. 

Mr.  Attorney  General,  you  may  proceed. 

Attorney  General  Smith.  Failure  to  enact  reform  legislation  of 
this  kind  can  only  result  in  further  illegal  migration,  greater 
public  frustration  over  the  Government's  inability  to  control  our 
borders,  and  the  negative  social  and  economic  effects  occasioned  by 
so  large  a  number  of  persons  living  outside  the  law.  Each  day  lost 
in  enacting  effective  reform  legislation  makes  it  increasingly  diffi- 
cult to  remedy  these  problems.  For  all  these  reasons,  the  adminis- 
tration strongly  supports  the  enactment  of  a  balanced  and  fair  im- 
migration bill. 

At  the  root  of  illegal  immigration  is  the  ready  access  of  illegal 
entrants  and  visa  abusers  to  jobs  that  are  very  attractive  when 
compared  to  employment  opportunities  in  their  homelands.  The 
cornerstone  of  immigration  in  H.R.  1510  is  therefore  a  provision 
making  it  illegal  knowingly  to  hire  aliens  who  are  not  authorized 
to  work  in  the  United  States.  Employer  sanctions  is  the  only  re- 
maining, credible  tool  to  stop  the  flood  of  illegal  immigration.  As 
long  as  the  American  job  market  remains  open  to  them,  illegal 
aliens  will  risk:  The  dangers  of  illegal  entry,  the  cost  of  smuggling 
or  fraudulent  visas,  and  the  likelihood  of  apprehension  and  depor- 
tation. 

As  I  said  in  my  testimony  last  year: 

In  pursuing  a  law  that  will  close  the  labor  force  to  illegal  arrivals,  we  must  do  so 
in  a  manner  that  is  not  unreasonably  burdensome  in  cost  and  that  is  consistent 
with  our  values  of  individual  liberty  and  privacy. 
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Toward  those  ends,  the  administration  has  several  recommenda- 
tions concerning  employer  sanctions. 

We  should  work  together  as  contemplated  by  the  bill  to  insure 
the  adequacy  of  our  system  for  verifying  employment  eligibility, 
but  we  should  do  nothing  that  would  result  in  a  national  identity 
card  or  system.  The  President's  Task  Force  on  Immigration  and 
Refugee  Policy  reviewed  the  alternatives  to  the  use  of  existing  doc- 
umentation for  establishing  employment  eligibility.  As  we  indicat- 
ed last  year,  the  administration  is  willing  to  study  and  report  to 
you  on  the  need  for  and  feasibility  of  improvements  in  present  doc- 
umentation. We  would  be  prepared  to  begin  the  implementation  of 
appropriate  changes  within  3  years  of  enactment  of  this  legislation. 
This  period  will  provide  us  with  an  opportunity  to  evaluate  the  effi- 
cacy of  relying  on  existing  documentation  and  to  determine  what, 
if  any,  improvements  would  be  appropriate. 

We  believe  that  adequate  civil  penalties  should  be  imposed— per- 
haps in  the  range  of  $1,000  to  $2,000  as  provided  in  your  bill— but 
that  criminal  fines  or  prison  terms  should  be  imposed  by  a  court 
only  when  an  injunction  against  repeated  offenses  has  been  violat- 
ed. Broad  voluntary  compliance  can  be  expected,  but  substantial 
civil  fines  and  injunctions  for  a  pattern  and  practice  of  violations 
will  assure  even  greater  compliance. 

The  provisions  for  administrative  and  judicial  review  of  employer 
sanctions  violations  should  be  simplified.  The  potential  for  employ- 
ers to  seek  administrative  and  judicial  review  of  civil  penalties  and 
the  requirement  that  the  Government  affirmativly  institute  a  col- 
lection suit  to  secure  payment  of  penalties  ultimately  upheld  on 
appeal  could  so  burden  the  system  that  it  would  dramatically 
reduce  the  number  of  actions  brought.  Both  administrative  and  ju- 
dicial rights  of  appeal  should  be  limited  and  consistent  with  due 
process.  In  addition,  a  final  order  affirming  the  imposition  of  a  civil 
penalty  should  not  require  a  subsequent  action  to  secure  payment. 

We  look  forward  to  working  with  the  subcommittee  to  further 
review  these  recommendations  to  insure  that  an  employer  sanc- 
tions law  would  achieve  its  goal  of  controlling  the  unlawful  em- 
ployment of  aliens. 

The  administration  agrees  with  the  premise  behind  the  legaliza- 
tion provisions  in  H.R.  1510,  that  we  must  deal  realistically  with 
the  aliens  who  now  live  in  the  U.S.  illegally.  The  failure  to  act  re- 
alistically merely  allows  the  problem  to  grow— adding  perhaps 
500,000  new  illegal  aliens  per  year  to  an  illegal  alien  population  es- 
timated to  be  3.5  to  6  million  in  1980.  It  would  not  be  realistic  to 
attempt  widespread  deportation  or  to  allow  the  status  quo  to  con- 
tinue perpetuating  a  class  of  society  beyond  the  protections  and 
sanctions  of  law.  At  the  same  time,  we  cannot— in  fairness  to 
American  citizens,  legal  residents,  and  would-be  immigrants  wait- 
ing patiently  to  come  here  legally— provide  unduly  generous  terms 
of  legalization  or  eligibility  for  benefits  at  a  time  of  high  unemploy- 
ment and  budget  austerity.  This  bill  would  provide  aliens  who  have 
shown  a  commitment  to  becoming  permanent  members  of  our  soci- 
ety. It  is  a  sensible  and  humane  approach. 

Although  some  have  criticized  legalization  as  a  reward  for  law- 
breakers, it  represents  a  practical  decision  that  is  consistent  with 
effective  law  enforcement.  The  failure  to  include  such  a  legaliza- 
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tion  program  would  aggravate  enforcement  of  employer  sanctions. 
It  would  leave  in  place  those  long-term  illegal  aliens  who  are  most 
likely  to  resist  removal  from  the  United  States  by  relying  on  the 
procedural  safeguards  and  administrative  relief  available  under 
the  existing  law.  This  would  divert  important  resources  of  the  Im- 
migration and  Naturalization  Service  at  precisely  the  time  when 
its  enforcement  priority  should  be  effective  implementation  of  em- 
ployer sanctions. 

Concerning  legalization,  H.R.  1510  represents  the  limits  of  rea- 
sonable compromise — since  our  original  proposal  contained  a  10- 
year  permanent  residence  requirement.  Under  this  bill,  illegal 
aliens  who  were  in  the  U.S.  before  January  1,  1977,  would  be  eligi- 
ble for  permanent  resident  status.  Those  who  came  here  between 
1977  and  January  1,  1980,  would  be  eligible  for  temporary  resident 
status,  and  permanent  status  after  3  more  years  as  law-abiding, 
self-sufficient  residents.  Aliens  who  have  a  criminal  history,  have 
assisted  in  political  persecution,  or  are  otherwise  inadmissible 
would  not  be  eligible  for  legalization. 

The  administration  supports  the  granting  of  temporary  or  per- 
manent residency  to  those  aliens  who  meet  the  criteria  set  forth  in 
H.R.  1510. 

The  bill  would  also  amend  section  249  of  the  Immigration  and 
Nationality  Act,  by  updating  the  so-called  "registry"  date  from 
June  30,  1948,  to  January  1,  1973.  While  sympathetic  to  the  updat- 
ing of  the  "registry"  date,  we  would,  however,  recommend  against 
taking  that  action  at  this  time.  To  do  so  would  in  essence  be  to  set 
up  an  alternate  legalization  program  for  at  least  175,000  to  300,000 
aliens  who  could  demonstrate  continuous  residence  since  before 
January  1,  1973.  This  alternative  program  would  have  different 
standards  for  screening  and  would  permit  these  permanent  resi- 
dents to  qualify  immediately  for  Federal  social  welfare  programs. 

During  temporary  residency  and  the  first  3  years  of  permanent 
residency,  legalized  aliens  would — under  this  bill — be  ineligible  for 
Federal  social  welfare  programs.  Persons  requiring  assistance  be- 
cause of  age,  blindness,  or  disability,  and  those  requiring  medical 
assistance  because  of  serious  illness  or  injury  or  in  the  interest  of 
public  health,  would  be  exempted  from  ineligibility.  The  legislation 
also  authorizes  full  reimbursement  to  States  for  the  costs  of  public 
assistance  provided  to  eligible  legalized  aliens  as  well  as  payments 
to  State  educational  agencies  to  assist  in  providing  educational 
service  to  such  aliens. 

The  administration  opposes  the  exception  to  Federal  benefit  in- 
eligibility set  forth  in  H.R.  1510.  We  are  even  more  strongly  op- 
posed to  the  provision  authorizing  full  reimbursement  for  State 
and  local  cash  and  medical  assistance  to  legalized  aliens.  Those  two 
provisions  would  generate  estimated  costs  of  $4  billion  between 
1984  and  1987  compared  to  the  $1.7  billion  estimated  for  the  Senate 
bill.  At  a  time  when  the  Nation  requires  budget  austerity,  such  ex- 
traordinary added  costs  cannot  be  justified.  Further,  a  policy  for 
full  Federal  reimbursement  does  not  provide  incentives  for  cost 
control. 

A  legalization  program  is  a  sensible  and  human  response  to  the 
large  shadow  population  of  illegal  aliens  in  this  country.  The  terms 
of  the   legalization   should  emphasize  long-term  continuous  resi- 
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dence,  along  the  lines  of  H.R.  1510,  and  grant  legal  status  only  to 
those  who  truly  are  members  of  their  communities— in  order  to 
avoid  encouraging  additional  illegal  migration.  A  block  grant  pro- 
gram for  medical  care  and  other  support  for  the  newly  legalized 
residents  would  appropriately  reflect  the  shared  responsibility  of 
Federal,  State,  and  local  government  and  should  be  substituted  for 
the  reimbursement  provisions  currently  in  H.R.  1510. 

With  the  passage  of  the  Immigration  and  Nationality  Act  in 
1952,  Congress  authorized  the  entry  of  temporary  foreign  labor  if 
sufficient  domestic  workers  were  not  available  and  their  entry 
would  not  adversely  affect  the  wages  and  working  conditions  of 
Americans.  It  is  acknowledged  that  the  labor  needs  of  certain  sec- 
tors of  our  economy  have  been  filled  over  the  past  years  by  a  siz- 
able number  of  illegal  aliens,  who  did  not  enter  under  the  tempo- 
rary worker  provisions  of  the  act.  As  we  prohibit  the  employment 
of  illegal  aliens,  it  is  important  that  we  also  provide  a  legal  mecha- 
nism for  employers  to  hire  temporary  workers  when  they  are 
unable  to  find  American  workers. 

The  administration  supports  a  statutory  authorization  of  a  dis- 
tinct H-2  temporary  worker  program.  This  program  may  be  par- 
ticularly important  for  agriculture  during  the  transition  period 
from  dependence  on  illegal  alien  labor  to  reliance  on  domestic 
labor.  During  the  past  year,  the  Departments  of  Justice,  Labor,  and 
Agriculture  have  been  reviewing  both  the  existing  H-2  program 
and  proposed  statutory  modifications.  We  seek  a  balanced  program 
that  would  insure  a  source  of  foreign  labor,  but  would  not  exploit 
employees  or  provide  an  added  incentive  to  hire  foreign  rather 
than  resident  workers.  Where  there  are  no  American  workers  to 
fill  needed  jobs,  legislation  should  provide  a  legal  avenue  to  admit 
foreign  workers.  It  should  also  provide  safeguards  to  insure  that 
American  workers  are  not  adversely  affected  by  foreign  labor.  It 
should  protect  the  rights  and  welfare  of  all  workers. 

The  administration  also  enthusiastically  supports  measures  to 
make  immigration  adjudication  and  asylum  procedures  more  effec- 
tive and  efficient.  The  current  appeals  process,  by  allowing  multi- 
ple opportunities  for  administrative  and  judicial  review,  has  result- 
ed in  unconscionable  backlogs  and  has  seriously  undermined  the 
enforcement  of  immigration  laws. 

We  are  very  supportive  of  the  provisions  of  H.R.  1510  that  would 
allow  currently  designated  immigration  judges  to  hear  asylum 
claims  under  the  new  bill  once  they  have  received  special  training. 
I  continue  to  be  concerned,  however,  by  the  provisions  that  would 
establish  the  U.S.  Immigration  Board  as  an  independent  agency 
within  the  Department  of  Justice.  It  is  extremely  unwise  to  splin- 
ter further  the  executive's  authority  to  administer  what  was  in- 
tended to  be  an  integrated  and  coherent  body  of  immigration  law. 
The  absence  of  accountability  for  this  new  agency  would  only  com- 
pound the  management  problems  that  preceded  our  recent  reorga- 
nization efforts  and  could  further  protract  already  slow  proceed- 
ings. 

The  administration  prefers  that  the  statutory  U.S.  Immigration 
Board  established  by  H.R.  1510  remain  under  the  supervisory  au- 
thority of  the  Attorney  General— as  is  currently  the  case  with  the 
Board  of  Immigration  Appeals.  Particularly  if  the  availability  of  ju- 
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dicial  review  is  clarified  as  you  have  recommended,  the  desired 
independence  of  the  Board  and  the  immigration  judges  can  be 
achieved  without  the  total  loss  of  executive  oversight. 

While  continuing  to  share  the  committee's  aim  of  achieving  a 
better  adjudication  and  asylum  system,  the  administration  also  has 
reservations  about  some  of  the  provisions  currently  contained  in 
H.R.  1510. 

First,  in  order  to  preserve  flexibility  for  emergency  situations 
and  workload  changes,  the  number  of  immigration  judges  should 
not  be  fixed  by  statute. 

Second,  the  jurisdiction  of  the  U.S.  Immigration  Board  should  be 
capable  of  expansion  by  regulation  of  the  Attorney  General,  as  you 
have  provided  concerning  the  jurisdiction  of  immigration  judges. 
H.R.  1510  incorporates  the  present  regulations  on  the  jurisdiction 
of  the  Board,  but  the  Department  is  currently  considering  changes 
in  some  areas  of  the  Board's  jurisdiction.  Without  this  flexibility, 
the  Department  would  be  obliged  to  seek  legislation  when  any  ad- 
dition is  deemed  necessary  or  advisable. 

Third,  we  are  concerned  about  the  bill's  retention  of  the  adver- 
sary-type hearing  process  for  asylum  adjudications.  The  adminis- 
tration's original  proposal  attempted  to  create  a  nonadversary 
system  for  the  adjudication  of  asylum  claims.  We  continue  to  be- 
lieve that  the  current  asylum  backlog  demonstrates  the  difficulty 
of  dealing  with  these  claims  through  the  traditional  adversary 
system  and  that  a  more  nonadversarial  approach  should  be  imple- 
mented. 

Fourth,  while  appreciating  and  sharing  the  committee's  concerns 
regarding  delay  in  the  asylum  process,  we  have  grave  concerns  re- 
garding the  various  time  limits  imposed  under  the  bill.  Basically, 
compliance  with  strict  statutory  limits  upon  the  commencement 
and  decision  of  asylum  cases  may  not  be  achievable.  This  is  par- 
ticularly true  for  a  U.S.  Immigraton  Board  that  is  independent  and 
not  subject  to  the  control  of  the  Attorney  General.  The  sanction  for 
failure  to  comply  with  time  limits — release  of  a  detained  alien  into 
the  community — offers  the  public  inadequate  protection,  which 
would  become  critical  in  the  event  of  a  large-scale  concentrated  mi- 
gration that  would  overburden  the  asylum  system. 

We  appreciate  the  subcommittee's  consideration  of  these  recom- 
mendations concerning  adjudication  procedures  and  asylum.  We 
will,  of  course,  provide  whatever  additional  supporting  materials 
you  desire. 

Concerning  legal  immigration,  we  propose  two  changes:  One,  in- 
creasing the  number  of  visas  available  to  Canada  and  Mexico, 
which  should  decrease  the  number  of  illegal  entries  for  family  re- 
unification, and  two,  streamlining  the  labor  certification  process. 

This  subcommittee  and  your  counterpart  in  the  Senate  brought 
us  to  the  threshold  of  historic  action  on  immigration  reform  in  the 
last  Congress.  Your  continuing  commitment  to  that  reform  is  ex- 
emplified by  our  hearing  today — and  the  hearings  you  have  sched- 
uled during  the  next  2  weeks  to  provide  all  interested  parties  an 
opportunity  to  present  their  views  on  this  important  subject. 

The  administration  remains  strongly  convinced  that  it  is  in  the 
national  interest  that  comprehensive  immigration  reform  legisla- 
tion be  enacted  without  further  delay.  In  the  bipartisan  tradition 
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that  should  continue  to  dominate  debate  on  this  subject,  we  pledge 
our  support  in  achieving  that  goal.  Together  we  can  insure  an  end 
to  the  kind  of  carelessness  with  immigration  laws  about  which 
Chief  Ben  American  Horse  warned.  We  can  insure  continued  op- 
portunity for  both  old  and  new  Americans. 

Thank  you  very  much,  Mr.  Chairman. 

[The  complete  statement  follows:] 

Statement  of  William  French  Smith,  Attorney  General 

Chairman  Mazzoli  and  members  of  the  Subcommittee. 

I  am  delighted  to  have  an  opportunity  to  appear  before  you  to  discuss  a  matter  on 
which  we  agree  so  fully— the  urgent  need  for  immigration  reform.  Yesterday,  I  testi- 
fied before  the  Senate  Judiciary  Subcommittee  on  Immigration  and  Refugee  Policy. 
The  scheduling  of  these  early  hearings  clearly  demonstrates  your  recognition  of  the 

need  for  reform.  .     ,  ttt    ,  •  a.     j 

Some  years  ago,  a  delegation  of  American  Indians  visited  Washington  to  drama- 
tize the  plight  of  their  people.  The  leader  of  the  delegation,  Chief  Ben  American 
Horse  of  the  Sioux,  stopped  here  at  the  Capitol  to  visit  Alben  Barkley,  who  was  then 
Vice  President  of  the  United  States.  After  a  long  discussion,  the  Chief  rose  to  leave. 
He  then  paused  for  a  moment,  looked  the  Vice  President  in  the  eye,  and  said: 
"Young  fellow,  let  me  give  you  a  little  advice.  Be  careful  of  your  immigration  laws. 
We  were  careless  with  ours. ' 

The  United  States  has  indeed  in  recent  years  been  careless  about  its  immigration 
laws.  In  spite  of  the  best  efforts  by  the  Immigration  and  Naturalization  Service, 
those  laws  themselves  have  proved  inadequate  to  meet  the  pressure  of  ever-increas- 
ing illegal  immigration  that  even  now  threatens  to  engulf  us.  Simply  put,  we  have 
lost  control  of  our  own  borders.  As  a  result,  we  need  new  immigration  laws— and  we 
need  them  now. 

Discussing  the  need  for  immigration  reform  with  this  Committee  is,  however,  a 
little  like  describing  another  kind  of  flood  to  Noah.  During  the  97th  Congress  this 
Subcommittee  made  a  tremendous  stride  toward  that  goal.  The  Administration  ap- 
preciates your  commitment  to  this  difficult  task  and  the  prompt  introduction  in  the 
98th  Congress  of  H.R.  1510,  the  Immigration  Reform  and  Control  Act  of  1983. 

In  recent  years,  we  have  all  been  through  an  exhaustive  legislative  and  executive 
branch  discussion  about  immigration  reform.  Although  disappointed  by  failurre  to 
enact  legislation  last  year,  we  have  the  benefit  of  those  debates  to  chart  the  legisla- 
tive course  this  year.  We  are  now  all  well  informed  on  the  issues  of  enforcement, 
civil  liberties,  cost,  social  equity,  and  labor  force  protection  important  in  any  discus- 
sion of  immigration  reform. 

Before  specifically  addressing  the  most  important  provisions  of  the  Immigration 
Reform  and  Control  Act  of  1983,  I  would  like  to  begin  with  a  few,  more  general  ob- 
servations. This  legislation  would  increase  the  law  enforcement  powers  of  the  Immi- 
gration and  Naturalization  Services  by  imposing  sanctions  on  those  who  knowingly 
hire  illegal  aliens.  And  it  would  reform  and  expedite  our  procedures  to  return  those 
who  come  or  remain  here  illegally.  At  the  same  time,  the  bill  would  both  deal  real- 
istically with  illegal  aliens  who  are  now  here — and  safeguard  against  discrimina- 
tion—by granting  many  of  them  a  legal  status.  By  establishing  certain  statutory 
provisions  for  the  present  H-2  temporary  worker  program,  it  acknowledges  the 
likely  need  for  some  kind  of  legal  foreign  labor,  but  would  protect  U.S.  workers. 

Failure  to  enact  reform  legislation  of  this  kind  can  only  result  in  further  illegal 
migration,  greater  public  frustration  over  the  government's  inability  to  control  our 
borders,  and  the  negative  social  and  economic  effects  occasioned  by  so  large  a 
number  of  persons  living  outside  the  law.  Each  day  lost  in  enacting  effective  reform 
legislation  makes  it  increasingly  difficult  to  remedy  these  problems.  For  all  these 
reasons,  the  Administration  strongly  supports  the  enactment  of  a  balanced  and  fair 
immigration  bill. 

At  the  root  of  illegal  immigration  is  the  ready  access  of  illegal  entrants  and  visa 
abusers  to  jobs  that  are  very  attractive  when  compared  to  employment  opportuni- 
ties in  their  homelands.  The  cornerstone  of  immigration  control  in  H.R.  1510  is 
therefore  a  provision  making  it  illegal  knowingly  to  hire  aliens  who  are  not  author- 
ized to  work  in  the  United  States.  Employer  sanctions  is  the  only  remaining,  credi- 
ble tool  to  stop  the  flood  of  illegal  immigration.  As  long  as  the  American  job  market 
remains  open  to  them,  illegal  aliens  will  risk:  the  dangers  of  illegal  entry,  the  cost 
of  smuggling  or  fraudulent  visas,  and  the  likelihood  of  apprehension  and  deporta- 
tion. 
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As  I  said  in  my  testimony  last  year,  "In  pursuing  a  law  that  will  close  the  labor 
force  to  illegal  arrivals,  we  must  do  so  in  a  manner  that  is  not  unreasonably  burden- 
some in  cost  and  that  is  consistent  with  our  values  of  individual  liberty  and  priva- 
cy." Toward  those  ends,  the  Administration  has  several  recommendations  concern- 
ing employer  sanctions. 

We  should  work  together  as  contemplated  by  the  bill  to  ensure  the  adequacy  of 
our  system  for  verifying  employment  eligibility,  but  we  should  do  nothing  that 
would  result  in  a  national  identity  card  or  system.  The  President's  Task  Force  on 
Immigration  and  Refugee  Policy  reviewed  the  alternatives  to  the  use  of  existing  doc- 
umentation for  establishing  employment  eligibility  As  we  indicated  last  year,  the 
Administration  is  willing  to  study  and  report  to  you  on  the  need  for  and  feasibility 
of  improvements  in  present  documentation.  We  would  be  prepared  to  begin  the  im- 
plementation of  appropriate  changes  within  three  years  of  enactment  of  this  legisla- 
tion. This  period  will  provide  us  with  an  opportunity  to  evaluate  the  efficacy  of  rely- 
ing on  existing  documentation  and  to  determine  what,  if  any,  improvements  would 
be  appropriate. 

We  believe  that  adequate  civil  penalties  should  be  imposed — perhaps  in  the  range 
of  $1,000  to  $2,000  as  provided  in  your  bill — but  that  criminal  fines  or  prison  terms 
should  be  imposed  by  a  court  only  when  an  injunction  against  repeated  offenses  has 
been  violated.  Broad  voluntary  compliance  can  be  expected,  but  substantial  civil 
fines  and  injunctions  for  a  pattern  and  practice  of  violations  will  assure  even  great- 
er compliance. 

The  provisions  for  administrative  and  judicial  review  of  employer  sanctions  viola- 
tions should  be  simplified.  The  potential  for  employers  to  seek  administrative  and 
judicial  review  of  civil  penalties  and  the  requirement  that  the  Government  affirma- 
tively institute  a  collection  suit  to  secure  payment  of  penalties  ultimately  upheld  on 
appeal  could  so  burden  the  system  that  it  would  dramatically  reduce  the  number  of 
actions  brought.  Both  administrative  and  judicial  rights  of  appeal  should  be  limited 
and  consistent  with  due  process.  In  addition,  a  final  order  affirming  the  imposition 
of  a  civil  penalty  should  not  require  a  subsequent  action  to  secure  payment. 

We  look  forward  to  working  with  the  Subcommittee  to  further  review  these  rec- 
ommendations to  ensure  that  an  employer  sanctions  law  would  achieve  its  goal  of 
controlling  the  unlawful  employment  of  aliens. 

The  Administration  agrees  with  the  premise  behind  the  legalization  provisions  in 
H.R.  1510,  that  we  must  deal  realistically  with  the  aliens  who  now  live  in  the 
United  States  illegally.  The  failure  to  act  realistically  merely  allows  the  problem  to 
grow — adding  perhaps  500,000  new  illegal  aliens  per  year  to  an  illegal  alien  popula- 
tion estimated  to  be  3.5  to  6  million  in  1980.  It  would  not  be  realistic  to  attempt 
widespread  deportation  or  to  allow  the  status  quo  to  continue  perpetuating  a  class 
of  society  beyond  the  protections  and  sanctions  of  law.  At  the  same  time,  we 
cannot — in  fairness  to  American  citizens,  legal  residents,  and  would-be  immigrants 
waiting  patiently  to  come  here  legally — provide  unduly  generous  terms  of  legaliza- 
tion or  eligibility  for  benefits  at  a  time  of  high  unemployment  and  budget  austerity. 
This  bill  would  provide  an  opportunity  to  acquire  legal  status  for  those  illegal  aliens 
who  have  shown  a  commitment  to  becoming  permanent  members  of  our  society.  It 
is  a  sensible  and  humane  approach. 

Although  some  have  criticized  legalization  as  a  reward  for  lawbreakers,  it  repre- 
sents a  practical  decision  that  is  consistent  with  effective  law  enforcement.  The  fail- 
ure to  include  such  a  legalization  program  would  aggravate  enforcement  of  employ- 
er sanctions.  It  would  leave  in  place  those  long  term  illegal  aliens  who  are  most 
likely  to  resist  removal  from  the  United  States  by  relying  on  the  procedural  safe- 
guards and  administrative  relief  available  under  the  existing  law.  This  would  divert 
important  resources  of  the  Immigration  and  Naturalization  Service  at  precisely  the 
time  when  its  enforcement  priority  should  be  effective  implementation  of  employer 
sanctions. 

Concerning  legalization,  H.R.  1510  represents  the  limits  of  reasonable  compro- 
mise— since  our  original  proposal  contained  a  ten-year  permanent  residence  require- 
ment. Under  this  bill  illegal  aliens  who  were  in  the  United  States  before  January  1, 
1977  would  be  eligible  for  permanent  resident  status.  Those  who  came  here  between 
1977  and  January  1,  1980,  would  be  eligible  for  temporary  resident  status,  and  per- 
manent status  after  three  more  years  as  law  abiding,  self-sufficient  residents.  Aliens 
who  have  a  criminal  history,  have  assisted  in  political  persecution,  or  are  otherwise 
inadmissible  would  not  be  eligible  for  legalization. 

The  Administration  supports  the  granting  of  temporary  or  permanent  residency 
to  those  aliens  who  meet  the  criteria  set  forth  in  H.R.  1510. 

The  bill  would  also  amend  section  249  of  the  Immigration  and  Nationality  Act,  by 
updating  the  so-called  "registry"  date  from  June  30,  1948,  to  January  1,  1973.  While 
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sympathetic  to  the  updating  of  the  "registry"  date,  we  would,  however  recommend 
against  taking  that  action  at  this  time.  To  do  so,  would  in  essence  be  to  set  up  an 
alternate  legalization  program  for  at  least  175,000-300,000  aliens  who  could  demon- 
strate continuous  residence  since  before  January  1,  1973.  This  alternative  program 
would  have  different  standards  for  screening  and  would  permit  these  permanent 
residents  to  qualify  immediately  for  federal  social  welfare  programs. 

During  temporary  residency  and  the  first  three  years  of  permanent  residency,  le- 
galized aliens  would— under  this  bill— be  ineligible  for  federal  social  welfare  pro- 
grams. Persons  requiring  assistance  because  of  age,  blindness,  or  disability,  and 
those  requiring  medical  assistance  because  of  serious  illness  or  injury  or  in  the  in- 
terest of  public  health,  would  be  exempted  from  ineligibility.  The  legislation  also  au- 
thorizes full  reimbursement  to  States  for  the  costs  of  public  assistance  provided  to 
eligible  legalized  aliens  as  well  as  payments  to  state  educational  agencies  to  assist  in 
providing  educational  services  to  such  aliens. 

The  Administration  opposes  the  exception  to  federal  benefit  ineligibility  set  forth 
in  H.R.  1510.  We  are  even  more  strongly  opposed  to  the  provision  authorizing  full 
reimbursement  for  state  and  local  cash  and  medical  assistance  to  legalized  aliens. 
Those  two  provisions  would  generate  estimated  costs  of  four  billion  between  1984 
and  1987  compared  to  the  1.7  billion  estimated  for  the  Senate  bill.  At  a  time  when 
the  Nation  requires  budget  austerity,  such  extraordinary  added  costs  cannot  be  jus- 
tified. Further,  a  policy  for  full  federal  reimbursement  does  not  provide  incentives 
for  cost  control. 

The  authorization  of  federal  support  for  educational  assistance  on  behalf  of  legal- 
ized aliens  is  also  unwarranted.  It  would  create  a  new  area  of  federal  responsibility 
without  addressing  any  real  need.  Only  a  few  jurisdictions  were  making  any  at- 
tempt to  distinguish  illegal  alien  children  within  their  school  population  prior  to  the 
Supreme  Court  decision  in  Plyler  v.  Doe  last  year. 

The  Administration  does  support  the  inclusion  of  a  block  grant  program  to  assist 
states  and  localities  in  providing  medical  care  or  other  welfare  services  to  newly  le- 
galized residents.  This  appropriately  reflects  shared  federal,  state,  and  local  respon- 
sibility for  social  welfare  costs  that  may  occur  with  legalization.  This  approach 
would  help  to  offset  costs  for  persons  who  become  seriously  ill  or  incapacitated  or 
otherwise  become  eligible  for  state  and  local  assistance  programs  because  of  unfore- 
seen circumstances.  It  would  not,  however,  create  an  open-ended  federal  financial 
responsibility  for  state  programs. 

Illegal  aliens  eligible  for  legalization  will  have  to  provide  evidence  of  past  and  cur- 
rent employment  in  order  to  be  granted  legal  status.  The  legalized  aliens  will  be 
paying  taxes— income,  sales,  property— to  state  and  local  governments.  They  will  be 
contributing  to  their  local  economies,  which  is  part  of  the  rationale  for  legalization. 
Consequently,  shared  responsibility  for  health  and  welfare  benefits  to  those  legal- 
ized aliens  who  qualify  under  the  terms  of  state  and  local  laws  is  appropriate. 

A  legalization  program  is  a  sensible  and  humane  response  to  the  large  shadow 
population  of  illegal  aliens  in  this  country.  The  terms  of  the  legalization  should  em- 
phasize long  term  continuous  residence,  along  the  lines  of  H.R.  1510,  and  grant  legal 
status  only  to  those  who  truly  are  members  of  their  communities— in  order  to  avoid 
encouraging  additional  illegal  migration.  A  block  grant  program  for  medical  care 
and  other  support  for  the  newly  legalized  residents  would  appropriately  reflect  the 
shared  responsibility  of  federal,  state,  and  local  government  and  should  be  substitut- 
ed for  the  reimbursement  provisions  currently  in  H.R.  1510. 

With  the  passage  of  the  Immigration  and  Nationality  Act  in  1952,  Congress  au- 
thorized the  entry  of  temporary  foreign  labor  if  sufficient  domestic  workers  were 
not  available  and  their  entry  would  not  adversely  affect  the  wages  and  working  con- 
ditions of  Americans.  It  is  acknowledged  that  the  labor  needs  of  certain  sectors  of 
our  economy  have  been  filled  over  the  past  years  by  a  sizable  number  of  illegal 
aliens,  who  did  not  enter  under  the  temporary  worker  provisions  of  the  Act.  As  we 
prohibit  the  employment  of  illegal  aliens,  it  is  important  that  we  also  provide  a 
legal  mechanism  for  employers  to  hire  temporary  workers  when  they  are  unable  to 
find  American  workers. 

The  Administration  supports  a  statutory  authorization  of  a  distinct  H-2  tempo- 
rary worker  program.  This  program  may  be  particularly  important  for  agriculture 
during  the  transition  period  from  dependence  on  illegal  alien  labor  to  reliance  on 
domestic  labor.  During  the  past  year,  the  Departments  of  Justice,  Labor,  and  Agri- 
culture have  been  reviewing  both  the  existing  H-2  program  and  proposed  statutory 
modifications.  We  seek  a  balanced  program  that  would  ensure  a  source  of  foreign 
labor,  but  would  not  exploit  employees  or  provide  an  added  incentive  to  hire  foreign 
rather  than  resident  workers.  Where  there  are  not  American  workers  to  fill  needed 
jobs,  legislation  should  provide  a  legal  avenue  to  admit  foreign  workers.  It  should 
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also  provide  safeguards  to  ensure  that  American  workers  are  not  adversely  affected 
by  foreign  labor.  And  it  should  protect  the  rights  and  welfare  of  all  workers. 

The  Administration  also  enthusiastically  supports  measures  to  make  immigration 
adjudication  and  asylum  procedures  more  effective  and  efficient.  The  current  ap- 
peals process,  by  allowing  multiple  opportunities  for  administrative  and  judicial 
review,  has  resulted  in  unconscionable  backlogs  and  has  seriously  undermined  the 
enforcement  of  immigration  laws. 

We  are  very  supportive  of  the  provisions  of  H.R.  1510  that  would  allow  currently 
designated  immigration  judges  to  hear  asylum  claims  under  the  new  bill  once  they 
have  received  special  training.  I  continue  to  be  concerned,  however,  by  the  provi- 
sions that  would  establish  the  U.S.  Immigration  Board  as  an  independent  agency 
within  the  Department  of  Justice.  It  is  extremely  unwise  to  splinter  further  the  Ex- 
ecutive's authority  to  administer  what  was  intended  to  be  an  integrated  and  coher- 
ent body  of  immigration  law.  The  absence  of  accountability  for  this  new  agency 
would  only  compound  the  management  problems  that  preceded  our  recent  reorgani- 
zation efforts  and  could  further  protract  already  slow  proceedings. 

The  Administration  prefers  that  the  statutory  U.S.  Immigration  Board  established 
by  H.R.  1510  remain  under  the  supervisory  authority  of  the  Attorney  General— as  is 
currently  the  case  with  the  Board  of  Immigration  Appeals.  Particularly  if  the  avail- 
ability of  judicial  review  is  clarified  as  you  have  recommended,  the  desired 
independence  of  the  Board  and  the  immigration  judges  can  be  achieved  without  the 
total  loss  of  Executive  oversight. 

While  continuing  to  share  the  Committee's  aim  of  achieving  a  better  adjudication 
and  asylum  system,  the  Administration  also  has  reservations  about  some  of  the  pro- 
visions currently  contained  in  H.R.  1510. 

First,  in  order  to  preserve  flexibility  for  emergency  situations  and  workload 
changes,  the  number  of  immigration  judges  should  not  be  fixed  by  statute. 

Second,  the  jurisdiction  of  the  U.S.  Immigration  Board  should  be  capable  of  ex- 
pansion by  regulation  of  the  Attorney  General,  as  you  have  provided  concerning  the 
jurisdiction  of  immigration  judges.  H.R.  1510  incorporates  the  present  regulations 
on  the  jurisdiction  of  the  Board,  but  the  Department  is  currently  considering 
changes  in  some  areas  of  the  Board's  jurisdiction.  Without  this  flexibility,  the  De- 
partment would  be  obliged  to  seek  legislation  when  any  addition  is  deemed  neces- 
sary or  advisable. 

Third,  we  are  concerned  about  the  bill's  retention  of  the  adversary-type  hearing 
process  for  asylum  adjudications.  The  Administration's  original  proposal  attempted 
to  create  a  non-adversary  system  for  the  adjudication  of  asylum  claims.  We  continue 
to  believe  that  the  current  asylum  backlog  demonstrates  the  difficulty  of  dealing 
with  these  claims  through  the  traditional  adversary  system,  and  that  a  more  non- 
adversarial  approach  should  be  implemented. 

Fourth,  while  appreciating  and  sharing  the  Committee's  concerns  regarding  delay 
in  the  asylum  process,  we  have  grave  concerns  regarding  the  various  time  limits 
imposed  under  the  bill.  Basically,  compliance  with  strict  statutory  limits  upon  the 
commencement  and  decision  of  asylum  cases  may  not  be  achievable.  This  is  particu- 
larly true  for  a  U.S.  Immigration  Board  that  is  independent  and  not  subject  to  the 
control  of  the  Attorney  General.  The  sanction  for  failure  to  comply  with  time 
limits— release  of  a  detained  alien  into  the  community— offers  the  public  inadequate 
protection,  which  would  become  critical  in  the  event  of  a  large-scale  concentrated 
migration  that  would  overburden  the  asylum  system. 

We  appreciate  the  Subcommittee's  consideration  of  these  recommendations  con- 
cerning adjudication  procedures  and  asylum.  We  will,  of  course,  provide  whatever 
additional  supporting  materials  you  desire. 

Concerning  legal  immigration,  we  propose  two  changes:  (1)  increasing  the  number 
of  visas  available  to  Canada  and  Mexico,  which  should  decrease  the  number  of  il- 
legal entries  for  family  reunification,  and  (2)  streamlining  the  labor  certification 
process. 

This  Subcommittee  and  your  counterpart  in  the  Senate  brought  us  to  the  thresh- 
old of  historic  action  on  immigration  reform  in  the  last  Congress.  Your  continuing 
commitment  to  that  reform  is  exemplified  by  our  hearing  today— and  the  hearings 
you  have  scheduled  during  the  next  two  weeks  to  provide  all  interested  parties  an 
opportunity  to  present  their  views  on  this  important  subject. 

The  Administration  remains  strongly  convinced  that  it  is  in  the  national  interest 
that  comprehensive  immigration  reform  legislation  be  enacted  without  further 
delay.  In  the  bipartisan  tradition  that  should  continue  to  dominate  debate  on  this 
subject,  we  pledge  our  support  in  achieving  that  goal.  Together,  we  can  ensure  an 
end  to  the  kind  of  carelessness  with  immigration  laws  about  which  Chief  Ben 
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American  Horse  warned.  We  can  ensure  continued  opportunity  for  both  old  and 
new  Americans. 

Mr.  Mazzoli.  Thank  you,  Mr.  Attorney  General. 

The  Chair  will  yield  itself  5  minutes. 

We  thank  you  for  your  continuing  devotion  to  the  cause  of  re- 
forming the  Nation's  immigration  laws.  As  I  have  said  many  times, 
you  spend  as  much  time  up  on  the  Hill  as  you  probably  do  in  your 
own  office.  I  think  if  you  had  known  this  was  going  to  be  on  your 
agenda  when  the  President  proposed  2  years  ago  that  you  be  his 
Attorney  General,  you  may  have  had  a  whole  different  response; 
I'm  not  sure. 

One  of  the  constant  problems  we  had  last  year  in  dealing  with 
this  legislation  was  the  fact  that  our  members  kept  saying,  "Look, 
there's  nothing  in  this  thing  to  enforce.  Where  is  the  money,  where 
are  the  people?  They're  not  in  your  bill.  Yet,  you  say  part  of  this  is 
enforcing  the  security  of  the  border;  part  of  it  is  going  to  be  the 
application  of  people  to  enforce  employer  sanctions.' 

It  is  the  disposition  of  the  chairman  of  the  subcommittee  to  make 
recommendations  that  there  be  money  and  people  for  INS  put 
right  into  the  bill.  Would  you  believe  the  administration  could  sup- 
port a  bill  that  would  have  quite  a  few  million  dollars  and  quite  a 
few  people  to  implement  this  bill? 

Attorney  General  Smith.  Well,  Mr.  Chairman,  we  would  support 
a  supplemental  appropriation  request  if  this  program  were  passed 
in  sufficient  time  to  start  implementation  in  the  1983  fiscal  year.  If 
not,  we  would  support  a  budget  amendment  to  provide  for  the  nec- 
essary funds  to  enforce  this  program  in  the  1984  budget. 

Mr.  Mazzoli.  Well,  we  appreciate  that,  Mr.  Attorney  General, 
but  unfortunately  that  really  doesn't  answer  the  questions  that  are 
posed  to  us  constantly.  Of  course,  you  monitored  the  debate  and 
you  have  heard  and  read  a  lot  of  what  was  said:  The  administra- 
tion cannot  be  serious  because  if  it  were  serious  about  enforcing 
the  laws  there'd  be  money  in  the  bill  and  more  people  in  the  bill 
for  INS. 

I  appreciate  your  statement,  and  maybe  that  will  be  the  disposi- 
tion of  the  subcommittee  and  the  full  committee  and  the  House 
and  the  Congress.  But  I  am  inclined  to  think  for  myself  that  per- 
haps we  need  to  put  something  directly  in  the  bill — and  I  don't 
mean  figures  pulled  out  of  the  air.  We  do  have  some  budget  figures 
we  are  developing,  and  we  will  talk  about  them  when  we  have  the 
INS  budget  hearings  here  next  week. 

Mr.  Attorney  General,  one  of  the  other  criticisms  that  people 
brought  to  our  attention  was  this  argument:  Why  do  you  say  sanc- 
tions apply  to  every  American  employer,  when  you  know  that  99 
percent  of  the  American  people  and  employers  are  honest  and  will 
do  the  right  thing?  It's  a  1-percent  factor  of  mischievous  people. 
Cannot  you  target  your  employer  sanction  mechanism  in  order 
that  we  don't  waste  time  on  the  honest,  but  you  only  target  it  to 
the  dishonest  people? 

May  I  ask  if  you  have  thought  that  out.  Is  there  a  way  which  you 
think  the  centerpiece  of  our  bill,  which  is  employer  sanctions,  can 
be  targeted? 

Attorney  General  Smith.  Mr.  Chairman,  we  don't  think  there 
should  be  any  targeting  provisions  in  the  statute  itself.  We  think 
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that  really  is  an  administrative  matter,  an  enforcement  matter. 
Needless  to  say,  whatever  is  involved  in  terms  of  funds  to  finance 
this  law  enforcement  effort,  resources  will  still  have  to  be  very 
carefully  allocated.  And  we  think  that  that  is  true  in  law  enforce- 
ment generally,  which  is  something  that  should  be  handled  on  an 
administrative  basis.  We  don't  think  there's  any  effective  way  that 
that  can  be  handled  or  should  be  handled  in  the  legislation  itself. 

Mr.  Mazzoli.  So  in  a  sense,  this  bill  will  be  targeted  because  you, 
through  your  Immigration  Service,  will  know  which  organizations, 
employers,  corporations,  have  been  the  most  likely  to  violate  this 
act  based  on  past  history.  Those  are  the  ones  you  will  go  at,  not  the 
so-called  "Mom  and  Pop  stores."  Essentially,  we  have  that  target- 
ing in  our  bill.  Is  that  your  answer? 

Attorney  General  Smith.  I  think  that  the  allocation  of  resources 
in  and  of  itself,  requires  a  targeting— I'm  not  sure  I  like  that 
term — but  certainly  an  emphasis  in  those  areas  where  the  viola- 
tions are  most  likely  to  occur. 

Mr.  Mazzoli.  Mr.  Attorney  General,  let  me  ask  you  a  question. 
You,  not  too  far  past,  have  been  in  Southeast  Asia,  including  Hong 
Kong,  where  they  do  have  employer  sanctions.  One  of  the  criti- 
cisms that  is  constantly  leveled  against  employer  sanctions  is  the 
GAO  report  which  says  allegedly  they  don't  work. 

I  have  read  that  report,  and  GAO  says  they  don't  work  in  some 
countries  because  the  countries  don't  want  them  to  work.  In  the 
countries  that  want  them  to  work,  they  will  work. 

Do  you  have  any  more  updated  information?  You  have  more  re- 
cently visited  Hong  Kong.  Do  you  have  some  response  to  that  ques- 
tion? Do  employer  sanctions  really  work?  Can  they  work? 

Attorney  General  Smith.  Yes,  as  a  matter  of  fact,  I  do.  On  the 
trip  that  you  mentioned,  I  visited,  among  others,  two  countries. 
One  was  France  and  one  was  Hong  Kong.  France  has  employer 
sanctions  which  they  have  not  enforced.  Hong  Kong  has  employer 
sanctions  which  have  been  enforced. 

The  unanimous  opinion,  at  least  of  all  the  people  we  talked  to  in 
Hong  Kong,  was  that  employer  sanctions  were  not  only  working 
but  they  were  essential  to  deal  with  the  problem  they  had  there, 
which  has  some  similarities  to  ours  because  of  their  border  with 
the  People's  Republic.  They  are  not  only  enforcing  those  employer 
sanctions,  and  successfully,  they  have  also  developed  an  identifica- 
tion card  which,  at  rather  substantial  expense,  they  are  now  in  the 
process  of  replacing  with  an  even  more  secure  card. 

In  France,  as  I  say,  they  have  employer  sanctions  which,  at  least 
until  recently,  have  not  been  enforced.  And  I  think  that's  the  dif- 
ference. . 

Mr.  Mazzoli.  My  time  has  expired.  May  I  ask  you:  Is  it  the  in- 
tention of  this  administration,  were  this  law  to  pass,  to  enforce  em- 
ployer sanctions? 

Attorney  General  Smith.  Indeed  so. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman  from  California  is  recognized  for  5  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

I'd  like  to  echo  the  chairman's  comments,  Mr.  Attorney  General, 
the  fact  that  we  appreciate  the  efforts  that  you  and  the  administra- 
tion have  made  and  continue  to  make  in  moving  historic  reform  of 
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the  immigration  laws  of  this  country.  We  are  just  about  30  years 
overdue,  I  think,  on  this.  Past  administrations,  whether  Democrat 
or  RepubUcan,  have,  for  whatever  reason,  found  it  to  be  required  to 

avoid  this  issue.  ,      ,    ,  r  x-      • 

So  I  think  the  administration  is  to  be  applauded  for  contmumg 

this  fight. 

I  was  one  of  those  who  thought  if  we  did  not  pass  the  bill  last 
year,  the  prospect  for  passing  it  this  year  would  be  very  poor, 
indeed.  But  based  on  the  debate  we  had  on  the  floor  and  the  discus- 
sions of  many  people  who  were  not  then  in  a  position  to  support 
the  bill,  I  think  it  suggests  we  have  a  much  better  chance  this  Con- 
gress than  we  had  the  last  of  passing  it.  I  think  we  need  to  keep 

the  pressure  on.  .  ,      ,         i        j 

One  of  the  things  I  noticed  in  a  news  article  the  other  day  was 
the  fact  that  the  Immigration  and  Naturalization  Service  and  the 
Social  Security  Administration  have  embarked  on  a  new  coopera- 
tive effort  for  an  exchange  of  information. 

Based  on  what  I  have  have  read,  I  hope  that  is  the  case,  because 
it  moves  us  toward  something  we  have  been  talking  about  for  some 
time— avoiding  a  national  identity  card  or  system  but  yet  showing 
that  somehow  we  are  serious  about  those  means  of  identification 
that  would  be  utilized  in  the  effort  that  we  are  going  to  establish 
under  this  bill.  o  t    • 

Is  that  cooperative  effort  that  I  read  about  a  reality?  Is  it  some- 
thing that  is  proposed?  Is  it  in  effect  or  will  it  be  in  effect  in  the 
near  future? 

Attorney  General  Smith.  We,  in  a  variety  of  different  areas,  have 
emphasized  cooperation  in  the  law  enforcement  area.  And  certainly 
the  effort  that  you  have  just  referred  to,  which  is  under  study,  is 
an  example  of  our  efforts.  I  suppose  the  most  dramatic  area  is  m 
drug  enforcement  where  really  almost  for  the  first  time  we  have 
undertaken  to  put  together  a  cooperative  effort  among  all  of  the 
agencies—and  there  are  a  host  of  them— that  deal  with  drug  en- 
forcement. The  same  thing  would  certainly  be  true  here. 

Mr.  LuNGREN.  Well,  if  the  administration  is  going  to  continue 
the  strong  position  it's  taken  against  a  national  identification 
card— I  think  we  all  agree  we  don't  want  a  national  ID  card— I  still 
happen  to  think  we  have  to  do  something  to  have  an  employment 
card  which  most  naturally  would  seem  to  be  the  social  security 

card. 

I  would  hope  we  are  moving  in  the  direction  of  closer  cooperation 
between  INS  and  Social  Security.  Since  that  is  one  of  the  docu- 
ments we  have  to  rely  on,  we  have  a  little  more  reason  to  believe 
in  the  credibility  of  that  document. 

Attorney  General  Smith.  We  certainly  agree  with  that.  We 
think,  as  far  as  the  identity  card  is  concerned,  we  really  need  some 
experience  using  currently  existing  identifiers  to  see  how  they 
work  and  to  see  what  the  percentage  of  fraud  turns  out  to  be.  Cer- 
tainly we  need  to  take  strong  measures  against  those  who  are  in- 
volved in  the  counterfeit  document  business. 

But  in  terms  of  the  card  itself,  if  you  have  the  most  noncounter- 
feitable  card  possible— and  I'm  not  sure  there  is  such  a  thing— it 
doesn't  do  any  good  if  it's  built  on  a  foundation  of  sand.  In  other 
words,  if  that  card  is  based  upon  the  basic  documents  that  we  now 
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talk  about,  such  as  birth  certificates,  drivers'  licenses,  and  so  on, 
which  are  in  some  cases  easily  counterfeited,  then  we  haven't 
achieved  a  great  deal. 

So  it's  a  matter,  really,  of  looking  at  the  whole  problem.  I  really 
don't  think  that  we  can  come  to  any  firm  conclusions  on  that, 
other  than  conceptual  conclusions,  until  we  have  some  experience. 

Mr.  LuNGREN.  Mr.  Attorney  General,  as  you  may  know,  the  ABA 
last  month  came  out  in  opposition  to  employer  sanctions  this  was 
somewhat  of  a  surprise  to  me,  as  a  member  of  the  ABA.  I  certainly 
know  we  were  never  polled  on  that.  This  was  the  action  of  whoever 
happened  to  be  remaining  at  the  closing  days  of  the  debate  in  the 
House  of  Delegates. 

Were  you  requested  to  appear  before  the  ABA  and  give  your 
views  on  employer  sanctions? 

Attorney  General  Smith.  No,  as  a  matter  of  fact,  I  was  as  sur- 
prised as  you  were  when  I  read  that,  since  the  ABA  has  really  sup- 
ported immigration  reform  since  at  least  1976.  And  what  caused 
their  change  in  position,  I  really  don't  know.  I  will  have  to  say  I 
am  not  unduly  impressed  with  the  reasons  given  for  the  change,  if 
what  I  read  in  the  paper  is  correct. 

Mr,  LuNGREN.  I  thank  you  for  your  comments,  because  I  checked 
with  the  chairman  and  he  was  not  requested  by  the  ABA  to  appear 
before  them  and  talk  on  that  issue.  As  the  ranking  member,  I  was 
not  asked,  and  you  as  the  Attorney  General  was  not  asked.  I 
wonder  if  an  organization  that  is  so  careful  about  indentured  rules 
and  so  forth  ought  to  so  cavalierly  take  a  decision  that  is  so  impor- 
tant with  respect  to  an  issue  that  must  be  addressed  in  this  Con- 
gress. 

Mr.  Mazzoli.  Would  the  gentleman  yield? 

Was  this  decision  of  the  ABA  made  before  or  after  their  decision 
that  a  lawyer  had  no  responsibility  to  protect  the  public  against 
the  predatory  tactics  of  a  dishonest  client?  Was  that  before  or  after 
that  decision? 

Mr.  LuNGREN.  As  I  understand,  though,  that  only  goes  as  long  as 
your  fee  is  paid.  [Laughter.] 

If  you're  not  paid,  you  are  no  longer  obligated. 

Mr.  Mazzoli.  If  the  fee  isn't  paid,  you  can  divulge;  and  if  you  are 
paid  you  can  indulge. 

Mr.  Smith.  If  the  gentleman  would  yield,  that's  only  personal 
now.  Business  is  a  different  set  of  ethics. 

Mr.  Mazzoli.  I'm  sorry;  I  appreciate  that. 

Would  the  gentleman  from  California  yield? 

Mr.  Fish.  There  is  a  summer  meeting  of  the  ABA,  and  it  oc- 
curred to  me  we  could  go  in  and  straighten  out  the  record. 

Mr.  Mazzoli.  The  gentleman  from  Texas  is  recognized  for  5  min- 
utes. 

Mr.  Hall.  I  am  reminded  of  the  time  when  Melvin  Belli  repre- 
sented Jack  Ruby  in  Texas,  and  the  American  Bar  Association  was 
not  too  happy  with  Belli's  representation,  so  they  issued  a  very 
strong  warning  that  if  he  continued  such  he  would  not  be  able  to 
continue  being  a  member  of  the  American  Bar  Association.  He 
said,  "That's  like  being  told  you  can't  join  the  Book  of  the  Month 
Club."  [Laughter.] 
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Mr.  Attorney  General,  I  want  to  ask  you  one  or  two  questions. 
On  page  8  of  your  statement  you  state  that  the  authorization  of 
Federal  support  for  educational  assistance  is  not  warranted.  That 
is,  I  presume,  the  children  of  illegal  aliens. 

The  next  paragraph  states  you  do  support  the  inclusion  of  a 
block  grant  program  to  assist  States  and  localities  in  providing 
medical  care  or  other  welfare  services. 

Well,  my  only  question  is.  What  is  the  difference  or  distinction 
between  aid  for  the  body  and  aid  for  the  mind?  How  can  you  say 
you're  in  favor  of  taking  care  of  the  medical  services  of  these 
people  but  you  can't  take  care  of  trying  to  educate  their  children? 

Attorney  General  Smith.  Well,  we  are  dealing  with  a  specific 
problem  here  that  has  to  be  dealt  with  in  a  balanced  way.  There 
are  a  host  of  things  that  a  good  many  people  would  like  to  see  done 
in  a  variety  of  different  ways,  and  we  have  very  limited  resources. 
We  have  a  particular  situation  here  involving  people  who  are  here 
illegally,  who  came  here  illegally.  There  are  certain  obligations 
that  we  have  in  that  respect.  And  we  have  limited  resources.  And 
so  we  have  to  make  determinations  and  choices. 

Mr.  Hall.  But  aren't  you  dealing  with  the  same  children  of  the 
same  people,  and  you're  saying,  "We'll  take  care  of  them  medically 
but  we  will  not  take  care  of  them  educationally." 

Attorney  General  Smith.  We're  saying  we'll  take  care  of 
them 

Mr.  Hall.  How  can  you  draw  that  distinction? 

Attorney  General  Smith.  Well,  if  you  look  at  this  whole  immigra- 
tion program,  it  is  one  of  making  distinctions,  and  in  some  cases 
distinctions  that  really  represent  compromise  more  than  anything 
else. 

As  I  say,  we  have  very  limited  resources  that  we  can  dispense 
here,  and  we  have  to  take  care  of  those  situations  where  the  need 
is  greatest.  It's  not  a  matter  of  just  treating  this  group  as  though 
we  had  unlimited  resources.  We  are  dealing  here  with  an  immigra- 
tion program,  not  a  social  welfare  program,  but  we  have  to  recog- 
nize there  are  social  aspects  to  it.  And  we  think  that  the  balance 
that  has  been  struck  here  is  the  best  one  under  the  circumstances. 

Mr.  Hall.  Well,  if  the  bill  is  passed,  which  calls  for  the  granting 
of  this  amnesty  to  these  illegal  aliens — and  I'm  living  in  a  part  of 
the  country  where  we  could  very  easily  be  inundated  by  children  of 
illegal  aliens  who  come  here  under  this  process — under  those  sets 
of  circumstances  can  you  envision  where  it  might  be  necessary  for 
the  Government  to  come  in  and  help  these  school  districts  try  to 
educate  these  children? 

Attorney  General  Smith.  What  I'm  saying  is  that  when  you  say 
"come  in,"  we  are  really  talking  about  people  who  are  not  "coming 
in"  but  people  who  have  been  here — at  least  those  who  will  achieve 
permanent  resident  status — since  January  1,  1977.  These  are 
people  who  are  already  part  of  their  communities.  They  are  people 
who  are  in  essence  self-supporting  and  people  who,  by  and  large, 
are  taking  care  of  their  own  dependents. 

Mr.  Hall.  All  right.  Getting  on  to  something  else,  I  have  always 
had  a  problem  in  my  mind  about  not  enough  people  on  the  border 
to  enforce  the  law  that  we  now  have  to  keep  people  from  coming 
across  the  Rio  Grande.  And  in  the  record  last  year,  during  the 
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lameduck  session,  I  had  some  information  given  to  me  by  INS  in 
which  they  gave  me,  I  think,  some  very  pertinent  facts  on  the  dis- 
tances of  the  coastline  between  the  United  States  and  Mexico, 
about  1,900  miles.  The  Canadian  border  is  3,987  miles.  The  coast- 
line is  11,000  miles.  And  they  go  on  to  talk  about  the  number  of 
border  patrol  in  the  United  States  on  duty  as  of  the  end  of  October 
1982—2,319,  and  2,498  had  been  authorized— but  that  there  were 
insufficient  funds  and  there  had  not  been  money  appropriated  to 
pay  for  the  additional  people  that  this  committee  and  this  Congress 
said  should  be  on  force. 

Now,  I  broke  down  the  differences  in  the  miles  per  agent.  It  indi- 
cated there  is  one  man  for  every  12  miles  of  border,  and  that  at 
any  one  given  time — and  this  is  part  of  my  testimony — after  you 
take  into  consideration  shift  sizes,  weekends,  sick  leaves,  you  have 
only  155  officers  on  line  duty — line  duty  is  at  the  boundary  be- 
tween the  States  and  Mexico — at  any  given  time  between  Mexico 
and  the  United  States. 

Now,  155  divided  into  1,933  miles  of  border  territory  gives  us 
12.47  miles  per  officer. 

Mr.  Attorney  General,  do  you  think  if  we  had  more  people  on  the 
border  between  the  United  States  and  Mexico  that  we  couldn't 
have  a  better  handle  and  a  better  control  over  what  comes  across 
that  border? 

Attorney  General  Smith.  Well,  there  are  several  responses  to 
that. 

First  of  all,  the  areas  where  the  illegal  aliens  come  across  are 
concentrated.  Although  it  is  almost  2,000  miles,  the  transit  takes 
place  in  fairly  well  defined  areas. 

But  even  if  that  were  not  the  case,  even  if  you  had  a  Maginot 
Line  built  along  those  2,000  miles,  you  still  wouldn't  stop  the  prob- 
lem. Because  you  still  have  11,000  miles  of  coastline.  If  you  were 
able  to  seal  that  border — which  there  is  no  way  to  do — there  are 
always  alternate  ways.  We  have  seen  that,  as  a  matter  of  fact,  with 
drug  traffic.  You  stop  it  in  one  area  and  it  goes  somewhere  else. 

So  even  if  you  could  seal  that  border  you  would  not  have  solved 
the  problem.  But  needless  to  say,  there  is  no  way  to  seal  the 
border.  It  wouldn't  make  any  difference  if  you  doubled,  tripled,  or 
quadrupled  the  number  of  people  that  we  have  there.  It  would 
make  a  difference  in  apprehensions,  to  be  sure. 

Like  the  chairman,  I  have  been  around  the  country  talking  about 
this  subject  a  good  deal,  and  I  found  substantial  sentiment  in  Texas 
to  the  effect  that  they  didn't  want  to  stop  the  movement  back  and 
forth,  because  the  movement  is  back  and  forth,  not  just  one  way. 
Of  course,  the  net  is  this  way,  but  there  is  a  movement  back  and 
forth  and  there  are  many  people  who  don't  want  to  stop  that. 

But  that  is  neither  here  nor  there. 

Last  year  in  the  1982  budget  we  did  increase  our  border  patrol  by 
some  170  positions  through  a  supplemental  appropriation  of  some 
$65  million,  as  I  recall.  We'd  like  to  be  able  to  do  more  there.  But 
any  idea  that  this  is  going  to  solve  the  immigration  problem  is  just 
really  dreaming. 

The  fact  that  you  cannot  really  block  that  border  is  the  reason 
why  an  employer  sanctions  law  is  the  only  remaining  credible  tool 
to  get  at  this  problem. 
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Mr.  Mazzoli.  The  gentleman's  time  has  expired,  but  I  would  like 
to  tell  the  gentleman  from  Texas  that  he  brings  up  a  very  impor- 
tant point,  and  it  is  going  to  be  before  the  subcommittee.  There  are 
several  different  formulations  and  initiatives  to  help  strengthen 
that  border. 

The  gentleman  from  New  York  is  recognized  for  5  mmutes. 

Mr.  Fish.  Thank  you,  Mr.  Chairman.  Welcome,  Mr.  Attorney 

General.  ,11  -j 

It  should  be  evident  to  you  from  everything  that  has  been  said  so 
far  that  there  is  a  strong  bipartisan  support  in  the  subcommittee 
for  a  reform  bill.  And  I  think  there  are  two  areas  where  you  could 
help  us.  They  both  were  mentioned.  I  just  want  to  underscore 

them.  .  1      r      XT-  • 

There  are  some  critics  of  employer  sanctions  who  tor  their  own 
reasons  cite  inadequate  border  enforcement,  and  they  ask  for  prior 
enforcement  capability  as  a  framework  of  this  legislation.  And,  of 
course,  this  prior  enforcement  capability  has  also  been  commented 
on  by  the  Select  Commission. 

So  with  all  due  respect  to  what  you  just  said  in  response  to  the 
gentleman  from  Texas,  I  do  recall— I  can't  think  of  the  name  of  the 
operation— there  was  some  6  or  8  years  ago  a  special  operation  to 
which  a  number  of  border  patrol  personnel  were  transferred,  and 
there  was  a  marked  drop  in  the  people  coming  across  and  a 
marked  increase  in  apprehensions  because  of  the  enforcement  ca- 
pability. 

I  wouldn't  be  at  all  surprised  if  this  subcommittee  did  increase 
the  personnel  in  the  budget  request.  Congress  has  always  been  very 
supportive  of  our  activities.  And  I  think  you  could  help  the  bill  if 
you  would  support  our  action  in  that  regard. 

The  other  thing  the  chairman  mentioned  that  is  constantly 
thrown  at  us  is  the  GAO  report  that  in  certain  foreign  countries 
employer  sanctions  have  been  ineffective  because  of  the  lack  of  re- 
sources for  inforcement.  And  they  cite  this  experience  to  us  as  an 
argument  against  a  new  provision  for  employer  sanctions. 

The  chairman  asked  you  about  your  determination  to  see  that 
when  this  bill  is  enacted,  that  this  will  not  be  U.S.  experience  but 
the  law  will  be  enforced.  And  I  think  it  would  be  very  helpful  if  we 
could  have  a  letter  from  you  to  this  effect,  that  it  is  your  determi- 
nation to  see  that  the  law  is  made  effective. 

If  I  could  turn  your  attention  to  page  7  of  your  testimony,  "The 
administration  opposes  the  exception  to  Federal  benefit  ineligibility 
set  forth  in  H.R.  1510." 

As  you  know,  during  the  period  of  alienage,  temporary  residence, 
as  well  as  the  3  years  of  permanent  residence,  the  bill  does  not 
permit  financial  assistance  under  Federal  law— medical  assistance, 
food  stamps,  et  cetera. 

Then  carved  out  on  line  14,  page  83,  is  the  exception.  And  the 
exception  is,  "In  the  case  of  assistance  provided  to  aliens,  deter- 
mined in  accordance  with  regulations  by  the  Attorney  General,  to 
require  such  assistance  because  of  age'  —they're  talking  of  blind- 
ness and  disability  of  people  over  65— "or  medical  assistance  re- 
quired in  the  interests  of  public  health  or  because  of  serious  illness 
or  injury." 
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Well,  that  was  a  minimum  we  included  in  the  bill  in  the  last 
Congress  in  response  to  the  cries  from  Governors  and  mayors  as  to 
the  financial  burden  that  they  would  incur  if  we  did  not  have  any 
exception  to  ruling  out  of  Federal  assistance  during  the  period  of 
temporary  residence,  plus  the  3  years  thereafter. 

I  fear  that  we  will  find  a  strong  opposition  to  legislation  from 
major  groups  like  the  Conference  of  Mayors  and  the  League  of 
Cities  and  the  Governors  if  we  don't  meet  their  very  valid  concerns 
that  we  are  backing  off  on  assistance  that  they  look  to  from  the 
Federal  Government. 

And  you  do  come  back  part  way  with  your  recommendation  for  a 
block  grant  for  medical  care  and  welfare  services  to  newly  legal- 
ized, but  that  doesn't  meet  the  problem  of  the  people  who  are  on  a 
temporary  status. 

I  do  appreciate  your  third  opportunity  to  help  us.  It  is  a  terribly 
difficult  task  of  meeting  the  concerns  of  such  a  broad  constituency 
as  this  bill  has. 

I  know  in  my  own  State  of  New  York  and  the  city  of  New  York, 
the  financial  burdens  would  be  enormous. 
Mr.  Mazzoli.  I  thank  the  gentleman. 
The  gentleman  from  Florida  is  recognized  for  5  minutes. 
Mr.  Smith.  Attorney  General  Smith,  frankly  I  am  very  dismayed 
about  the  comments  in  your  prepared  remarks  on  pages  7  and  8,  to 
carry  further  what  the  gentleman  from  Texas  said,  the  line  of 
questioning  he  started,  and  then  what  the  gentleman  from  New 
York  introduced. 

In  Florida  at  the  present  time  whole  local  and  State  resources  in 
this  area  of  social  programs  are  strained  to  the  limit  with  the  reali- 
ty that,  notwithstanding  whether  they  are  legal,  illegal,  here  right- 
fully, here  wrongfully,  there  are  large  numbers  of  people  who  are 
being  taken  care  of  by  the  State  and  local  governments  because 
they  require  some  care,  and  you  just  can't  turn  your  backs  on 
people. 

And  over  the  last  number  of  years  in  our  State,  we  have  seen  the 
Federal  Government  abrogate  its  responsibilities  considerably  in 
terms  of  reimbursing  to  the  State  and  local  governments  for  what 
is  essentially  a  national  problem. 

When  the  Mariel  and  Haitian  boatloads  came,  they  were  treated 
as  a  national  problem— with  the  newspapers,  television,  all 
media— and  yet,  right  now  there  is  very  little,  if  any,  money  flow- 
ing from  the  Federal  Government  to  pay  back  the  taxpayers  of  my 
State  for  the  enormous  amount  of  extra  dollars  they  have  had  to 
put  into  the  system.  And  I  frankly  do  not  understand  your  abrogat- 
ing the  responsibility  whether  or  not  everybody  turns  a  profit  at 
the  Federal  level.  I  can  tell  you  as  a  former  State  legislator  we 
have  worse  budgetary  problems  at  the  local  level  because  as  bad  as 
it  is  at  the  local  level,  the  Federal  Government  is  now  pulling  out 
official  funds  as  well. 

And  I  really  don't  understand  how  you  can  just  literally  shut 
your  eyes  to  the  problems  that  the  local  governments  are  having 
and  the  State  governments  are  having  in  terms  of  providing  serv- 
ices when  they  have  to  be  provided  for  humanitarian  reasons. 

Jackson  Memorial  Hospital  is  a  public  trust  hospital  in  Dade 
County  and  has  $14  million  of  bad  debt  for  immigrant  health  care. 
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Hollywood  Memorial,  a  public  hospital,  has  $8  million  in  bad 
debt  which  last  year  required  a  tax  increase  for  the  taxing  district 
of  the  hospital  of  101  percent. 

Now,  in  light  of  those  figures,  and  in  light  of  the  fact  that  hu- 
manitarian needs  require  that  many  of  these  people  be  given  medi- 
cal care  and,  as  the  gentleman  from  Texas  talked  about,  education- 
al responsibilities  so  that  these  immigrants  are  not  bound  into  the 
status  of  no  education,  why  doesn't  the  Federal  Government  pro- 
vide some  help,  look  favorably  upon  giving  the  States  some  help  to 
the  local  governments  who  are  funding  with  local  dollars  a  Federal 
problem? 

Attorney  General  Smith.  As  a  matter  of  fact,  you  mentioned  that 
local  and  State  governments  have  financial  problems.  There  is  no 
question  about  that.  The  Federal  Government  also  has  the  same 
problems.  And  it  is  incumbent  upon  us  to  exercise  discipline  at  this 
level  as  is  true  with  State  and  local  governnent. 

What  we  are  proposing  here  is  a  balanced  effort.  We  are  not 
withdrawing— as  a  matter  of  fact,  this  program  includes  a  block 
grant  program  that  would  cost  $1.1  billion  or  a  total  of  $1.7  billion 
over  4  years. 

As  I  mentioned  in  the  statement,  these  people  we  are  legaliz- 
ing—are by  large  self  supporting— and  these  are  the  people  we  are 
talking  about.  ^  , 

Mr.  Smith.  I'm  talking  about  people  right  now.  That  s  what  I  m 
talking  about.  Let's  get  away  from  the  realities  of  what  may 
happen  in  the  future.  Let's  talk  about  what  is  actually  happening 
now.  We  have  hundreds  of  thousands  of  illegal  aliens  in  my  home 
State,  in  the  counties  that  make  up  my  congressional  district.  And 
the  Federal  Government  is  doing  literally  nothing  to  help  the  State 
and  local  people  remove  the  financial  burden  from  what  is  a  Feder- 
al problem.  .  n    rm 

As  long  as  we  don't  scream,  you  shut  your  eyes  to  it.  Well,  1 11 
tell  you,  my  people  are  fed  up.  They  need  to  provide  the  services, 
just  on  a  humanitarian  basis  alone,  and  we  are  getting  no  help 
from  the  Federal  Government  and  we  think  it's  wrong— dead 
wrong. 

Attorney  General  Smith.  Of  course,  our  concern  here  is  this  im- 
migration program,  and  the  problem  that  exists  now  is  a  separate 
and  independent  item. 

Insofar  as  this  immigration  program  is  concerned,  what  we  are 
proposing  is  that  State  and  Federal  and  local  government  should 
jointly  bear  the  burden— and  it  is  a  burden,  and  it  is  a  problem, 
and  something  has  to  be  done  about  it;  there's  no  question  about  it. 

But  the  Federal  Government  here  is  proposing  a  block  grant  for 
4  years  in  a  substantial  amount.  The  people  we  are  talking  about 
are  going  to  be  working  and  paying  taxes  in  Florida  and  every- 
where else,  and  so  the  States  and  localities  will  be  benefitting  from 
those  taxes  as  well  as  the  Federal  Government.  This  should  be  a 
shared  burden,  the  way  we  look  at  it. 

Mr.  Smith.  Mr.  Chairman,  if  I  could  just  follow  that  up.  I  know 
my  time  is  up. 

Mr.  Attorney  General,  let  us  assume  that  we  go  through  this— 
that  this  bill  is  passed,  that  block  grant  program  goes  into  effect. 
We  already  get  x  amount  of  dollars  under  the  block  grant  program. 
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The  chairman  pointed  out  more  specifically  that  generally  under 
these  legalization  or  amnesty  programs,  sometimes  only  as  much 
as  10  or  15  percent  of  the  people  eligible  come  forward,  meaning 
that  a  large  number  of  illegal  aliens  still  remain  in  the  under- 
ground, do  not  pay  taxes,  do  not  get  involved  in  the  mainstream. 

These  people  are  still  a  national  problem.  I  don't  care  how  you 
want  to  convert  that  into  a  local  problem  when  200,000  refugees 
wash  up  on  shore  in  just  a  few  weeks  in  any  given  State.  That,  sir, 
is  a  Federal  problem,  in  my  estimation.  Citizens  of  that  State 
shouldn't  have  to  be  asked  to  take  the  responsibility  for  them. 

Now,  assuming  all  of  this  work,  we  provide  services,  and  then 
one  day  the  block  grant  runs  out.  Do  we  just  close  our  eyes,  shut 
the  door,  and  tell  these  people  we're  sorry?  We  had  a  large  out- 
break of  tuberculosis  in  Florida,  but  we  ran  out  of  dollars,  so  we're 
just  going  to  stop  providing  medical  treatment;  or  we're  not  going 
to  educate  the  children  because  we've  taken  it  enough  and  there's 
no  money  coming  in  from  the  Federal  Government. 

You  know,  the  block  grant  programs  are  always  a  wonderful  way 
of  shifting  responsibility,  "Give  them  the  bucks  and  that's  it."  But 
when  that  money  runs  out,  what  are  we  going  to  do?  We'll  fall 
back  on  the  same  problem.  A  humanitarian  need  and  an  actual 
physical  need  and  actual  medical  need,  and  no  help  again. 

I  frankly  think,  Mr.  Attorney  General,  that  you  are  abrogating 
your  responsibility  in  the  future  the  same  way  you  have  abrogated 
it  now,  and  I  am  extremely  unhappy  about  that. 

Attorney  General  Smith.  Let  me  just  correct  the  record  to  a  cer- 
tain degree  here,  and  that  is  that  the  Federal  Government  did  bear 
the  burden  in  connection  with  the  Mariel  boatlift.  I  don't  remem- 
ber exactly  the  term  that  was  utilized — legal  entrants,  Cuban-Hai- 
tian entrants.  The  Federal  Government  bore  the  burden  of  carry- 
ing those  people.  That,  of  course,  was  the  principal  influx  into  Flor- 
ida. Since  that  time,  because  of  measures  we  have  taken,  that 
influx  has  been  substantially  diminished. 

In  terms  of  the  overall  relationship  of  Federal,  State,  and  local 
government  concerning  welfare  generally,  that,  of  course,  is  an- 
other matter. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  I  thank  the  gentleman,  and  thank  you,  Mr.  Attor- 
ney General. 

Just  a  couple  of  quick  questions. 

Mr.  Attorney  General,  when  your  Immigration  Service  comes  up 
on  the  Hill,  I'd  like  to  have  some  figures  as  to  the  number  of 
people  it  would  take  to  patrol  the  border  adequately.  Now,  it  would 
never  be  hermetically  sealed.  It  cannot  and  should  not  be.  At  the 
same  time,  it  ought  to  be  patrolled  better  than  it  is  today — and  I 
think  the  gentleman  from  Texas  is  getting  into  that. 

I  would  like  to  have  some  hard  figures.  I  have  some  data,  with- 
out even  putting  it  into  the  record,  that  we  have  developed.  But  I 
think  when  your  people  come  up  they  ought  to  have  that  informa- 
tion for  us.  I  think  it  is  the  disposition  of  this  subcommittee  to  put 
something  in  the  bill,  in  order  that  the  Immigration  Service  can 
answer  the  question  about  actually  policing  the  border  and  interi- 
or. Unless  you  do  that,  the  legalization  programs  and  other  pro- 
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grams  are  perhaps  going  to  act  as  inadvertent  lures,  and  we  don't 
want  that  to  exist. 

Attorney  General  Smith.  We'd  be  glad  to  obtain  that. 

Mr.  Mazzoli.  Mr.  Attorney  General,  would  the  administration 
support  a  one-date  legalization  program? 

A  one  cutoff  date  legalization  program.  Currently  there  is  a  two- 
tiered  program.  The  bill  before  us  contains  two  dates— 1977  and 
1980.  But  some  have  proposed  1981,  one  date;  some  proposed  1982, 
one  date;  some  will  probably  propose  1983,  one  date. 

Would  the  administration  support  a  one-date  system,  assuming 
there  could  be  some  very  rigorous  screening  of  the  people  who  have 
come  here  before  that  date,  not  so  much  for  residency,  because  that 
would  in  effect  end  the  residency  as  one  big  requirement,  but  more 
for  their  work  habits,  their  personal  habits,  their  track  record  for 
having  run  afoul  of  the  law  in  the  time  they've  been  here,  the  like- 
lihood of  not  being  public  charges. 

Is  there  a  way  to  handle  this  with  one  date  with  sufficient  scruti- 
ny of  the  people  who  would  be  here  prior  to  the  single  date? 

Attorney  General  Smith.  That  is  a  very  difficult  question  to 
answer  alone. 

Mr.  Mazzoli.  Perhaps  you  could  supply  it. 

Attorney  General  Smith.  It  would  depend  on  the  date,  it  would 
also  depend  on  the  overall  program. 

Our  original  proposal  you  could  call  a  single-date  proposal.  That 
is  the  one  that  the  President's  task  force  submitted,  but  with  some 
variations.  But  I  don't  think  you  can  answer  that  question  except 
in  terms  of  the  overall  program.  We'd  be  glad,  certainly,  to  discuss 
that. 

Mr.  Mazzoli.  Would  the  administration  support  a  sunset  provi- 
sion on  employer  sanctions? 

Attorney  General  Smith.  We  do  not  think  that  that  is  the  way  to 
go  as  far  as  this  program  is  concerned.  We  think  if  there  is  a  prob- 
lem—and we  don't  think  there  is  a  problem  because  we  have 
looked  into  that  carefully— but  if  there  is  a  problem  that  the 
sunset  provision  is  designed  to  cure,  I  think  it  should  be  cured  in 
the  legislation.  To  have  a  program  such  as  this  sunset  in  a  few 
years,  to  me  just  does  not  make  sense.  We  are  talking  here  about  a 
long-term  public-interest  program  which,  to  be  sure,  cuts  across  a 
host  of  short-term  special  interests,  I  guess  you'd  call  them.  We  all 
have  viewpoints  across  the  spectrum  on  programs  such  as  this. 

And  I  think  when  you  consider  the  effort  that  has  gone  into  this 
bill,  not  only  the  original  Select  Commission  and  the  President's 
task  force,  and  then  what  happened  during  the  last  session  of  Con- 
gress—it seems  to  me  with  that  extensive  consideration,  we  should 
be  able  to  come  up  with  a  program  that  we  can  install  as  a  perma- 
nent program.  I  think  the  country  badly  needs  that,  and  that's 
what  I  think  we  should  go  after. 

Mr.  Mazzoli.  Thank  you.  My  time  has  expired. 

Does  the  gentleman  have  a  comment? 

Mr.  LuNGREN.  I'd  like  to  just  comment  on  the  gentleman  from 
Florida's  comments.  Florida  is  obviously  very  directly  impacted  by 
the  illegal  immigration.  It  was  highlighted  by  the  Cuban-Haitian 
experience.  And  I  guess  that's  what  showed  what  you  had  to  do  to 
move  around  this  place. 
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In  California  and  the  Southwest,  per  capita,  in  terms  of  total 
numbers  of  illegal  aliens,  we  have  far  more  than  any  other  region. 
When  it  was  merely  a  Southwest  experience  there  appeared  to  be 
very  little  action  in  other  parts  of  the  country  toward  moving  on 
the  immigration  issue.  Unfortunately,  it  took  the  Mariel  boat  crisis 
to  make  it  a  more  nationalized  issue. 

Mr.  Attorney  General,  in  terms  of  what  you  have  said  about  op- 
posing exemptions  to  the  Federal  benefit  ineligibility  set  forth  in 
H.R.  1510,  I  would  just  like  to  followup  on  what  Mr.  Fish  said. 
Many  of  us  felt  that  that  was  the  bottom  line  that  we  had  to  pro- 
vide. And  that  includes  those  of  us  who  do  not  support  the  idea  of, 
quote/unquote,  "full  reimbursement  for  State  and  local  cash  and 
medical  assistance  to  legalized  aliens,"  despite  the  fact  that  certain 
communities  and  jurisdictions  in  my  area  are  shouting  for  it.  I 
think  you  could  make  a  legitimate  argument  that  it  is  extremely 
difficult  to  ever  determine,  frankly,  what  is  the  net  cost  to  a  local 
jurisdiction.  Because  many  of  these  people  who  are  already  here, 
and  have  been  for  many  years,  do  work,  do  contribute,  and  do  pay 
taxes. 

But  I  do  think  the  bare  minimum  that  would  be  required  for 
many  of  us  would  be  the  initial  exemptions  we  have,  that  is,  the 
Cuban-Haitian  entrants — because  that  was  a  specific  program — and 
the  program  of  assistance  for  the  aged,  blindness,  and  disability, 
and  also  because  of  public  health,  for  serious  illness  and  injury. 

We  tried  to  construct  that  as  carefully  as  possible  and  as  limiting 
as  possible  to  take  care  of  the  true  needs  and  the  extraordinary 
needs  that  would  impact  on  a  community.  And  many  of  us  were 
very  much  willing  not  to  go  with  the  full  reimbursement  but  in 
lieu  of  that  have  the  block  grant  approach.  Perhaps  that  sort  of 
combination,  that  exemption  for  those  extreme  examples,  and  then 
the  block  grant  might  be  a  compromise. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman  from  Texas. 

Mr.  Hall.  I  have  no  further  questions. 

Mr.  Mazzoli.  Mr.  Attorney  General,  one  last  question.  I  read  in 
the  morning  paper  that  concerns  have  been  raised  about  the  poten- 
tial for  local  law  enforcement  of  immigration  laws. 

First  of  all,  I'd  like  you,  if  you  could,  through  your  Immigration 
Service,  to  send  us  a  copy  of  the  material  when  it  becomes  effective 
this  week.  It  is  my  position  that  State  as  well  as  local  enforcement 
of  the  Nation's  immigration  laws  is  not  contemplated;  that  should 
be  the  responsibility  of  Federal  officials.  I  wonder  if  there  is  any 
clarification  needed  today,  or  perhaps  you  could  send  us  some  in- 
formation. 

Attorney  General  Smith.  Well,  the  thrust  of  that,  Mr.  Chairman, 
is  that  in  various  areas  of  law  enforcement  we  are  emphasizing  co- 
operation and  coordination  with  State  and  local  law  enforcement 
authorities.  That  certainly  is  true  in  the  drug  area.  It  only  makes 
sense,  since  the  INS  is  engaged  in  law  enforcement,  for  the  INS  to 
do  the  same  thing  we  are  doing  in  other  areas  of  law  enforcement, 
which  is  to  cooperate.  This  does  not  mean  we  are  going  to  deputize 
State  and  local  law  enforcement  people  to  become  INS  agents. 

Mr.  Mazzoli.  You  are  not  delegating  your  responsibilities  to 
them. 
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Attorney  General  Smith.  No,  but  there  is  no  reason  why  in  this 
lav/  enforcement  effort  we  shouldn't  cooperate  with  State  and  local 
people,  the  same  way  we  do  in  every  other  area  of  law  enforce- 
ment. That  is  particularly  so  since  we  are  now  emphasizing  that. 

You  are  probably  familiar  with  our  law  enforcement  coordinat- 
ing committees  where  each  of  our  U.S.  attorneys  is  making  a  con- 
centrated effort  to  work  with  his  State  and  local  counterparts  to 
pool  resources  and  develop  local  priorities.  And  it  just  doesn't  make 
sense  in  the  law  enforcement  area  involving  INS  to  treat  the  situa- 
tion any  differently.  That  is  really  the  thrust  of  that  action. 

Mr.  Mazzoli.  The  gentleman  from  California. 

Mr.  LuNGREN.  Mr.  Chairman,  if  I  could  just  comment  on  that. 
Just  a  cautionary  comment.  I  know  in  our  area  of  the  country 
many  of  the  local  jurisdictions  of  law  enforcement  were  very  con- 
cerned about  the  fear  that  people  in  the  illegal  community  or  undo- 
cumented community  had  ^jout  approaching  local  law  enforce- 
ment with  complaints  of  victimization.  That  is,  they  were  afraid  to 
come  forward  to  point  out  people  had  taken  advantage  of  them  in  a 
criminal  sense  because  they  were  afraid  they  would  then  be  re- 
vealed as  being  here  illegally.  .  , 

And  I  think  we  do  have  to  be  concerned  about  that.  I  thmk  it  s 
slightly  different  than  other  law  enforcement  mechanisms.  We  all 
recognize,  and  you  said  it  here  before,  the  victimization  of  those 
people  who  have  been  here  for  many  years  but  here  on  an  illegal 
status.  I  hope  we  are  not  moving  in  a  direction  which  will  make  it 
more  difficult  for  them  to  go  openly  to  local  law  enforcement  and 
complain  about  drug  problems  or  complain  about  organized  crime 
activities  in  their  area  by  virtue  of  the  fact  chat  they  would  fear  to 
be  identified  as  being  here  illegally,  and  instead  of  getting  help 
from  local  jurisdictions  be  on  the  way  back  to  Mexico  or  Honduras 
or  Canada  or  wherever. 

Mr.  Mazzoli.  I  thank  the  gentleman  for  his  comments. 

The  Attorney  General  is  excused,  and  thank  you  very  much  for 
your  helpfulness. 

Attorney  General  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Our  friend  from  New  Mexico,  Congressman  Lujan. 

Let  me  welcome  our  friend.  You  have  been  very  patient  today. 
As  you  have  heard,  there  are  10  easy  answers. 

Without  objection,  your  statement  will  be  made  a  part  of  the 
record. 

TESTIMONY  OF  HON.  MANUEL  LUJAN,  JR.,  REPRESENTATIVE 
FROM  THE  FIRST  DISTP'CT  OF  NEW  MEXICO 

Mr.  LuJAN.  Thank  you  very  much,  Mr.  Chairman. 

Before  proceeding  with  my  statement,  I  suppose  I  am  here  this 
morning  partly  because  during  the  discussion  and  the  votes  taken 
during  the  lame  duck  session  on  the  immigration  bill,  I  carne  out 
in  opposition  to  it  and,  of  course,  at  that  time  I  was  told,  "Now, 
where  were  you?  We  didn't  know  that  you  guys  were  out  there  in 
opposition  to  it."  So  in  self-defense  I  thought  I'd  better  come  up 
early  and  we'd  discuss  it. 

Mr.  Chairman,  there  is  no  question  that  our  immigration  laws 
and  procedures  need  some  revision  and  guidelines  that  are  fair  and 
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equal  to  all  who  wish  to  join  the  American  experiment.  However, 
there  are  some  provisions  within  this  bill  that  disturb  me,  and  I 
would  like  to  address  these  problem  areas. 

One  aspect  of  this  bill,  I  believe,  is  insulting  to  each  and  every 
citizen  of  this  land  of  free  people— a  national  identity  card.  And 
you  will  argue  with  me  that  you  do  not  have  an  national  identity 
card  provision  in  the  bill,  but  there  is  a  provision  where  I  must 
show  documentation  of  being  legalized  as  a  citizen  before  I  can  be 

employed. 

For  as  long  as  I  have  been  politically  aware,  I  have  heard  office- 
holders and  candidates  for  office  brag  about  how  the  United  States 
of  America  is  a  free  country,  where  the  citizens  are  not  required  to 
show  documents  to  Government  authorities.  In  every  speech  we 
have  also  compared  this  fact  to  Communist  countries  that  do  re- 
quire all  of  their  citizens  to  be  documented. 

I,  personally,  and  many  thousands  of  my  neighbors  and  relatives 
in  the  Southwestern  part  of  the  United  States  are  unique  to  immi- 
gration policy.  Many  of  our  ancestors  were  living  here  about  200 
years  before  the  Pilgrams  found  their  way  to  Plymouth  Rock.  Nev- 
ertheless, this  is  a  Nation  of  immigrants.  More  than  any  other 
country,  our  strength  comes  from  our  own  immigrant  heritage  and 
our  capacity  to  welcome  those  from  other  lands.  Our  philosophy 
cannot  allow  us  to  greet  them  with  an  identity  card,  Mr.  Chair- 
man. 

As  I  look  at  the  names  of  the  subcommittee  members— Mazzoli, 
Lungren,  Frank,  McCollum,  Hall,  and  the  witness,  Lujan— it  is  ap- 
parent that  no  nationality  has  a  claim  of  dominance  over  any 
other.  Yet,  if  we  begin  issuing  national  identity  cards,  it  will  imply 
a  class  of  citizenship.  In  this  country  we  do  not  have  classes  of  citi- 
zenship. The  bottom  line,  Mr.  Chairman,  is  that  required  documen- 
tation is  abhorrent  to  our  nature  as  a  free  people. 

Another  point  of  objection  in  this  bill  is  wiping  away  the  respon- 
sibility of  those  persons  who  entered  this  country  illegally.  What 
we  would  be  doing  is  to  reward  those  people  who  broke  our  law  and 
punish  the  thousands  of  people  waiting  patiently  to  enter  this 
country  in  a  legal  manner.  Somehow,  to  my  sense  of  justice,  that 
just  doesn't  make  sense. 

Mr.  Chairman,  I  feel  that  we  have  to  look  at  the  whole  picture 
before  we  make  such  stopgap  changes  in  the  entire  legal  code.  This 
is  not  a  perfect  world.  There  are  oppressive  governments  that  en- 
slave their  citizens.  This  country  has  always  stood  as  a  beacon  of 
individual  liberty  and  justice.  But  commonsense  tells  us  that  we 
cannot  support  the  population  of  the  entire  planet  within  our  bor- 
ders, because  the  rest  of  the  world  does  not  promote  our  ideals  and 
principles.  We  are  not  the  only  free  country  on  Earth.  The  respon- 
sibility for  human  care  and  concern  must  be  shared.  But  the  great- 
est concern  that  this  Nation  can  show  to  oppressed  peoples  is  to 
export  our  ideals  as  we  have  had  a  tradition  of  doing.  We  must 
stand  up  and  fight  tyranny  where  it  exists.  If  our  only  policy  to 
oppose  tyranny  is  to  enlarge  our  population  with  refugees,  we  will 
eventually  sink  our  own  ship  or  State  and  lose  the  battle  for  indi- 
vidual liberty  entirely. 

There  are  some  countries  with  whom  we  have  a  special  relation- 
ship. Mexico  and  Canada,  as  historical  friends  and  neighbors,  are 
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among  them.  With  these  nations  our  immigration  policy  should  re- 
flect this  relationship. 

Two  years  ago,  testifying  before  this  subcommittee,  the  Attorney 
General  of  the  United  States  said  that  "We  have  lost  control  of  our 
borders."  He  said  that  we  have  pursued  unrealistic  policies  and 
failed  to  enforce  our  laws  effectively.  He  said  that  we  must  face  re- 
ality and  more  effectively  enforce  our  laws.  It  seems  to  me  that 
this  approach  makes  sense.  We  must  enforce  our  existing  laws, 
rather  than  give  up,  say  it  doesn't  work,  and  write  new  laws.  And 
if  the  new  laws  call  for  national  identity  cards  and  blanket  amnes- 
ty for  those  who  broke  the  law,  then  we  have  not  improved  the  law 
but  harmed  it. 

Thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 

Statement  of  Hon.  Manuel  Lujan,  Jr. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  before  this  Subcommittee 
on  the  Immigration  Reform  and  Control  Act  of  1983.  There  is  no  question  that  our 
Immigration  laws  and  procedures  need  some  revision  and  guidelines  that  are  fair 
and  equal  to  all  who  wish  to  join  the  American  experiment.  However,  there  are 
some  provisions  within  this  bill  that  disturb  me  and  I  would  like  to  address  these 

problem  areas.  .  ^   ,  .    ,     j    c  c 

One  aspect  of  this  bill  is  insulting  to  each  and  every  citizen  of  this  land  ot  tree 
people.  A  National  Identity  Card.  For  as  long  as  I  have  been  politically  aware,  I 
have  heard  office  holders  and  candidates  for  office  brag  about  how  the  United 
States  of  America  is  a  free  country  where  the  citizens  are  not  required  to  show  doc- 
uments to  government  authorities.  In  every  speech  we  have  also  compared  this  fact 
to  communist  countries  that  do  require  all  of  their  citizens  to  be  documented. 

I  personally,  and  many  thousands  of  my  neighbors  and  relatives  in  the  Southwest- 
ern United  States  are  unique  to  immigration  policies.  Many  of  our  ancestors  were 
living  here  for  about  200  years  before  the  Pilgrims  found  their  way  to  Plymouth 
Rock.  Nevertheless,  this  is  a  nation  of  Immigrants.  More  than  any  other  country, 
our  strength  comes  from  our  own  immigrant  heritage  and  our  capacity  to  welcome 
those  from  other  lands.  Our  philosophy  cannot  allow  us  to  greet  them  with  an  iden- 
tity card.  As  I  look  at  this  Subcommittee  with  names  like— Mazzoli,  Lungren, 
Frank,  McCollum,  and  the  witness,  Lujan— it  is  apparent  that  no  nationality  has  a 
claim  of  dominance  over  any  other.  Yet  if  we  begin  issuing  national  identity  cards, 
it  will  imply  a  class  of  citizenship.  In  this  country  we  do  not  have  classes  of  citizen- 
ship. The  bottom  line,  Mr.  Chairman,  is  that  required  documentation  is  abhorrent 
to  our  nature  as  a  free  people. 

Another  point  of  objection  in  this  bill  is  wiping  away  the  responsibility  ot  those 
persons  who  entered  this  country  illegally.  What  we  would  be  doing  is  to  reward 
those  people  who  broke  our  law,  and  punish  the  thousands  of  people  waiting  pa- 
tiently to  enter  this  country  in  the  legal  manner.  Somehow,  to  my  sense  of  justice, 
that  just  doesn't  make  sense. 

Mr.  Chairman,  I  feel  that  we  have  to  look  at  the  whole  picture  before  we  make 
such  stopgap  changes  in  the  entire  legal  code.  This  is  not  a  perfect  world.  There  are 
oppressive  governments  that  enslave  their  citizens.  This  country  has  always  stood  as 
a  beacon  of  individual  liberty  and  justice.  But  commonsense  tells  us  that  we  cannot 
support  the  population  of  the  entire  planet,  within  our  borders,  because  the  rest  of 
the  world  does  not  promote  our  ideals  and  principles.  We  are  not  the  only  free  coun- 
try on  Earth.  The  responsibility  for  human  care  and  concern  must  be  shared.  But 
the  greatest  concern  that  this  nation  can  show  to  oppressed  peoples  is  to  export  our 
ideals  as  we  have  had  a  tradition  of  doing.  We  must  stand  up  and  fight  tyranny 
where  it  exists.  If  our  only  policy  to  oppose  tyranny  is  to  enlarge  our  population 
with  refugees,  we  will  eventually  sink  our  own  ship  of  state  and  lose  the  battle  for 
individual  liberty  entirely.  ,•      »»     •  j 

There  are  some  countries  with  whom  we  have  a  special  relationship.  Mexico  and 
Canada,  as  historical  friends  and  neighbors  are  among  them.  With  these  nations  our 
immigration  policy  should  reflect  this  relationship. 

Two  years  ago,  testifying  before  this  subcommittee,  the  attorney  general  ot  the 
United  States  said  that  "we  have  lost  control  of  our  borders".  He  said  that  we  have 
pursued  unrealistic  policies  and  failed  to  enforce  our  laws  effectively.  He  said  that 
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we  must  face  reality  and  more  effectively  enforce  our  laws.  It  seems  to  me  that  this 
approach  flakes  sense.  We  must  enforce  our  existing  laws,  rather  than  give  up,  say 
it  doesn't  work  and  write  new  laws.  And  if  the  new  laws  call  for  national  identity 
cards  and  blanket  amnesty  for  those  who  broke  the  law,  then  we  have  not  improved 
the  law,  but  harmed  it. 

Mr.  Mazzoli.  I  thank  you  very  much,  Manuel. 

You  talk  about  the  national  identity  card,  and  you  say  required 
documentation  is  abhorrent  to  us,  to  our  country,  and  our  philos- 
ophy. Do  you  equate  the  responsibility  to  provide  documentation  to 
get  a  job  with  this  national  identity  card?  Do  you  consider  them 
exactly  the  same  thing? 

Mr.  LuJAN.  I  think  so.  I  didn't  even  have  to  produce — I  guess  I 
did;  I  was  going  to  say  for  the  job  that  I  now  have — proof  of  citizen- 
ship. I  did  have  to  do  that  for  this  particular  job.  But  for  no  other 
do  you  have  to  do  that. 

Mr.  Mazzoli.  When  you  go  back  home  and  you  buy  something  at 
the  store,  and  in  this  credit  card  society  you  show  a  credit  card  and 
they  say,  "That's  not  enough." 

I  got  hassled  the  other  day  at  one  of  the  stores  here  in  town  be- 
cause I  gave  my  credit  card  from  their  company,  which  they  could 
have  put  in  their  machine  and  verified  what  my  balance  was,  but 
she  asked  for  something  more.  She  asked  for  my  driver's  license, 
and  it  had  to  be  a  driver's  license  with  a  picture,  which  Kentucky 
happens  to  issue.  I  argued  with  her  for  a  few  minutes,  but  because 
I  wanted  the  goods  I  had  to  give  her  the  card. 

But  we  do  that  day  in  and  day  out  right  now.  Is  there  some  dis- 
tinction with  a  national  identity  card? 

Mr.  LuJAN.  I  think  so.  I  don't  have  to  have  a  pair  of  Levis  from 
J.  C.  Penney  so  I  don't  have  to  show  them  my  driver's  license  if  I 
am  going  to  make  a  check  or  whatever  the  case  may  be.  But  I  do 
have  to  have  a  job.  I  look  at  that  more  as  a  right  that  I  have  as  a 
citizen  of  this  country  to  have  that  job,  and  to  have  to  prove  that 
I'm  a  citizen  of  this  country  in  order  to  be  able  to  exercise  that 
right — there  is  a  difference  between  the  two,  although  I  can  under- 
stand what  you're  saying.  I'm  not  here  to  tell  you  that  it's  an  easy 
problem. 

Mr.  Mazzoli.  You  started  out  by  saying  that,  and  I  appreciate  it. 
It  is  a  very  ticklish  and  nettlesome  problem,  to  say  the  least. 

What  the  subcommittee  endeavored  to  do,  which  of  course  you 
recall  from  attending  the  debates  last  year,  was  to  draft  a  bill 
which  not  only  assures  people  who  say,  "We  will  be  singled  out  for 
examination  because  we  don't  look  the  same  or  sound  the  same," 
whatever  that  all  means.  We  said,  "Therefore,  everybody  has  to  be 
asked." 

And  then  we  say,  "What  are  they  going  to  show?"  We  say,  "We 
don't  want  any  national  ID  card  which  becomes  some  kind  of  an 
internal  passport."  So  we  said,  "Let's  use  what  you  normally 
have — passport,  birth  certificate,  driver's  license,  ID  card  issued  by 
a  State,  social  security  card — things  like  that."  We  only  make  ex- 
ceptions for  older  people  and  younger  people  who  may  not  have 
these. 

So  we  tried  our  best  to  thread  our  way  through  that  minefield, 
and  obviously  we  haven't  done  so  satisfactorily,  at  least  for  now. 
But  again,  I  think  it  isn't  because  the  committee  hasn't  been  care- 
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fully  cognizant  of  the  pitfalls.  If  we  go  too  far  we  say,  "There  is  one 
solution  here.  Make  everybody  prove  who  they  are  and  that  will 
solve  the  problem."  So  we  try  to  keep  rein  on  that  easy-fix  solution. 

Mr.  LuJAN.  There  is  no  question  in  my  mind  that  you  have  im- 
proved it.  Even  as  I  was  listening  to  the  testimony  of  the  Attorney 
General  and  the  questioning  by  Mr.  Lungren  and  all,  there  is  no 
question  that  there  is  that  reference,  there  is  that  feeling  that  you 
are  going  to  have  to  carry  something  that  proves  you  are  a  citizen 
of  this  country.  Maybe  it's  because  it  will  happen  to  some  of  us 
more  often  than  it  will  to  others. 

Mr.  Mazzoli.  I  understand  that,  and  I  thank  you. 

We  certainly  had  some  very  poignant  testimony  over  the  last 
couple  of  years  from  people  who  have  personal  experiences  in  being 
singled  out,  so  we  don't  want  to  add  to  the  ordeal. 

The  gentleman  from  California. 

Mr.  Lungren.  Thank  you,  Mr.  Chairman. 

Thank  you  for  appearing,  Manuel. 

Let  me  just  ask  you:  Do  you  think  it's  more  of  a  restriction  on 
one's  right  to  privacy  and  one's  right  as  a  citizen,  or  as  a  nonciti- 
zen  legally  allowed  to  live  in  the  United  States,  that  you  be  re- 
quired to  have  on  your  person  a  driver's  license.  Is  that  less  or 
more  restrictive  in  terms  of  right  to  privacy  than  a  system  where 
you  are  required  to  produce  identification  only  at  the  point  in  time 
at  which  you  apply  for  a  job? 

Mr.  LuJAN.  It  is  not  as  onerous  to  be  required  to  have  a  driver's 
license,  it  seems  to  me.  I  am  required  to  have  a  lot  of  different 
things — a  particular  piece  of  paper  that  I  indeed  do  own  this  piece 
of  property  or  this  house  or  building  or  whatever  I  might  have. 

There  are  a  lot  of  things  that  have  nothing  to  do  with  proving 
citizenship,  only  that  you  have  complied  with  all  the  rules  and  reg- 
ulations and  taken  the  training  so  that  you  are  capable  of  operat- 
ing that  motor  vehicle. 

I  look  at  that  as  a  little  different  situation. 

Mr.  Lungren.  I  understand.  But  most  States  have  an  affirmative 
obligation  that  you  have  that  on  your  person.  If  you  are  driving 
down  the  road  perfectly  legally,  not  drunk,  not  doing  anything 
wrong  in  terms  of  your  driving,  but  by  some  happenstance  an  offi- 
cer—he can't  legally  stop  you  but  if  he  happens  to  engage  you  as 
you  stop  your  car — stops  you  and  you  don't  have  that  driver's  li- 
cense on  your  person,  you  can  be  hauled  into  jail  for  refusing  to 
have  that  license,  even  if  you  were  not  doing  anything  illegally. 

I  understand  what  you're  saying  about  a  national  ID  card,  but 
this  in  no  way  is  a  national  ID  card.  You  present  it  one  time. 

Mr.  LuJAN.  It  would  have  to  be  more  than  a  driver's  license. 

Mr.  Lungren.  What  about  a  social  security  card? 

Mr.  LuJAN.  I  envision  it  as  being  something  more  than  a  social 
security  card.  If  I  want  to  get  a  job  right  now,  I  have  to  show  that 
or  at  least  give  my  number. 

Mr.  Lungren.  What  if  we  moved  in  the  direction  of  enhancing 
the  counterfeit-proof  social  security  card,  and  at  the  time  you  apply 
for  your  social  security  card  they  do  a  little  bit  better  check  than 
they  do  now.  Now  they  ask  you  a  question  whether  you're  here  le- 
gally— not  whether  you're  a  citizen  but  whether  you  are  a  citizen 
or  here  legally. 
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Would  that  have  the  same  onus  that  you  see  with  a,  quote/un- 
quote, national  identification  card? 

Mr.  LuJAN.  No,  if  that  is  the  direction  that  it  takes.  But  first  of 
all,  I  think  the  fallacy  is  you  are  not  going  to  move  in  the  direction 
of  anything  that  cannot  be  counterfeited. 

Mr.  LuNGREN.  I  said  "less  counterfeit."  Obviously  there  is  noth- 
ing perfect. 

Mr.  LuJAN.  Yes,  and  Social  Security  could  make  a  better  check 
of  your  credentials,  so  to  speak.  Certainly  that  is  a  lot  less  onerous 
than  requiring  me  to  carry  my  birth  certificate  or  whatever. 

Mr.  LuNGREN.  Interestingly  enough,  I  think  the  reason  why  we 
have  those  two  or  three  documents  that  you  have  to  have  is  be- 
cause we  couldn't  get  agreement  on  a  social  security  card  or  any 
card.  And  many  people  thought  this  was  a  sort  of  half-step  toward 
moving  to  an  enhanced  social  security  card. 

Mr.  LuJAN.  As  I  said  to  the  chairman,  I  think  you  moved  in  a 
good  direction.  Good  effort  is  being  made. 

Mr.  LuNGREN.  You  have  often  talked  about  how  we  can't  have 
all  the  whole  world  in  the  United  States  or  half  the  world  in  the 
United  States.  Can  you  give  us  an  idea  of  what  mechanism  you 
think  we  ought  to  move  toward  if  we  are  going  to  do  something 
about  demagnetizing  immigration? 

Mr.  LuJAN.  Oh,  I  could  give  you  my  whole  theory  on  how  we  are 
going  to  make  this  whole  thing  work.  How  practical  it  is  I  don't 
know.  If  you  want  to  go  along  those  lines,  you  have  to  start  by 
stronger  enforcement,  first  of  all.  You've  got  to  be  able  to  stop 
people  from  just  being  able  to  walk  in. 

Beyond  that — and  if  it  were  mine  to  do,  I  would  make,  for  exam- 
ple, the  entire  Western  Hemisphere  almost  as  we  do  in  the  United 
States,  that  you  could  go  from  country  to  country  and  work,  trade, 
or  whatever.  I  would  like  to  get  it  to  that  point.  I  don't  think  that 
is  practical. 

Mr.  LuNGREN.  Open  border? 

Mr.  LujAN.  Just  about,  yes. 

Mr.  LuNGREN.  I  remember  when  Mario  Obledo,  who  was  then 
the  Secretary  of  Health  and  Welfare  for  California,  appeared 
before  the  Presidential  Commission  hearing  in  San  Francisco  just 
prior  to  my  testimony,  and  he  said  we  needed  to  have  an  open 
border  between  the  United  States  and  Mexico,  at  which  point 
someone  said  to  him,  "The  problem  now  is  Mexico  doesn't  have  a 
very  secure  border  on  its  southern  flank." 

And  he  said,  "Well,  we'd  have  to  secure  that  border." 

Mr.  LuJAN.  I'm  talking  about  the  entire  Western  Hemisphere, 
all  the  way  from  Canada  down  to  the  tip  of  South  America. 

Mr.  LuNGREN.  How  many  wouldn't  come  here? 

Mr.  LuJAN.  Well,  there  would  be  a  limit.  Also,  that  would  give 
people  an  opportunity  to  increase  the  employment  opportunities  in 
some  of  those  other  countries  also.  They  would  probably  object  to  it 
more  than  we  would,  the  other  countries. 

Mr.  LuNGREN.  We  could  go  on  and  on,  but  would  you  go  from  El 
Salvador  to  Nicaragua  or  Costa  Rica  or  Mexico,  or  would  you  go 
from  El  Salvador  to  the  United  States? 

Mr.  LujAN.  Or  Argentina  or  Brazil. 

Mr.  LuNGREN.  Well,  I'm  not  sure 
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Mr.  LujAN.  Well,  it's  like  many  people  come  to  California  for  em- 
ployment. 

Mr.  LuNGREN.  More  are  coming  all  the  time.  We  prayed  for  rain 
on  New  Year's  Day  so  those  new  Westerners  might  see  some  rain 
during  the  Rose  Bowl. 

Mr.  LujAN.  We  call  them  Easterners  no  matter  where  they're 

from. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Texas. 

Mr.  Hall.  I  agree  with  what  the  gentleman  from  New  Mexico 
says  with  reference  to  the  ID  card,  but  I  have  some  problem  follow- 
ing what  he  says  about  having  an  open  border  between  this  coun- 
try and  those  countries  south,  because  I  think  if  you  had  that  we 
would  have  an  unholy  mess  on  our  hands,  more  than  we  have  now. 

Mr.  LuJAN.  We're  talking  about  an  idea.  Mr.  Lungren  asked  me 
how  I  would  solve  the  problem,  and  that  is  the  ideal  way  to  solve 
it,  to  make  everybody  rich  and  prosperous,  and  then  open  your  bor- 
ders and  then  nobody  would  go. 

Mr.  Hall.  Thank  you. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

May  I  ask  you — maybe  not  now,  Manuel — but  one  of  the  prob- 
lems we  faced  last  year  in  trying  to  talk  to  the  Hispanic  caucus,  at 
least  before,  was  what  you  guys  argued  was  the  sending  nations 
problem:  "You  are  never  going  to  solve  this  problem  until  you  take 
care  of  the  sending  nations." 

The  truth  of  the  matter  is,  the  sending  nations  or,  as  you  say,  all 
the  way  from  Canada  down  to  the  tip  of  South  America— we  could 
probably  never,  if  we  spent  the  rest  of  our  lives  devoted  to  it,  solve 
the  problems  of  sending  nations.  But  if  you  have  some  thoughts  on 
what  are  feasible  programs,  things  you  may  have  come  in  contact 
with  in  your  travels  as  a  man  whose  own  heritage  is  in  this  area, 
we  would  be  very  interested  to  hear  them. 

The  gentleman  from  California  has  been  very  innovative  and  his 
approach  is  to  setting  up  bilateral  activities  between  Mexico  and 
the  United  States.  But  even  that  wasn't  sufficient  to  satisfy  some  of 
the  concerns  of  our  friends  in  the  Congress. 

So  anything  you  can  give  us  on  that  point  of  how  we  help  send- 
ing nations,  not  just  Mexico— but  of  course  that  is  one  of  the  major 
areas  in  which  people  find  their  best  interests  lie  in  leaving  the 
country— we'd  appreciate  it.  And  we  thank  you  very  much  for  your 
testimony. 

Mr.  LujAN.  Could  I  just  apologize  for  appearing  to  sound  so  nega- 
tive. 

Mr.  Mazzoll  No.  Everybody  else  does.  You  don't  want  to  sepa- 
rate yourself  from  the  herd,  do  you?  You  don't  want  to  have  that 
kind  of  a  complex.  The  world  is  crazy  enough. 

Mr.  LuJAN.  Maybe  it's  a  frustration.  I  don't  have  any  real  final 
solution  as  to  how  we  solve  the  problem.  But  I  see  us  moving  in  a 
direction  like,  "We  are  going  to  have  this  bill.  Therefore,  once  we 
pass  the  bill,  we  will  declare  the  problem  solved.  And  in  5  years  we 
are  going  to  have  the  same  thing." 

Mr.  Mazzou.  We  pursue  the  George  Aiken  impulse  around  here. 
We  declare  things  better  and  that's  the  solution.  So  in  matters  of 
last  resort,  always  look  to  George  Aiken. 
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Mr.  LuJAN.  Thank  you  very  much. 

Mr.  Mazzoli.  The  committee  stands  adjourned. 

[Whereupon,  at  12:48  p.m.,  the  hearing  was  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  Immigration, 
Refugees,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  9:10  a.m.  in  room  B-352  of  the  Ray- 
burn  House  Office  Building,  Hon.  Romano  L.  MazzoH  (chairman  of 
the  subcommittee)  presiding. 

Present:  Representatives  MazzoU,  Lungren,  McCoUum,  Fish, 
Hall,  and  Smith. 

Staff  present:  Arthur  P.  Endres,  Jr.,  counsel;  and  Peter  J.  Levin- 
son,  associate  counsel. 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

This  is  the  second  day  of  our  planned  series  of  hearings  on  the 
Immigration  Reform  and  Control  Act,  H.R.  1510. 

Today  we  have  as  our  leadoff  witness  our  esteemed  colleague 
from  the  Judiciary  Committee  and  my  personal  good  friend.  Bill 
Hughes,  from  the  State  of  New  Jersey. 

Bill,  your  statement,  without  objection,  will  be  made  a  part  of 
the  record,  and  you  may  read  it  and  proceed  as  you  wish.  Thank 
you  for  taking  the  time  to  join  us. 

TESTIMONY  OF  HON.  WILLIAM  J.  HUGHES,  REPRESENTATIVE 
FROM  THE  SECOND  DISTRICT  OF  THE  STATE  OF  NEW  JERSEY 

Mr.  Hughes.  Thank  you,  Mr.  Chairman,  and  I  am  going  to  spare 
you  my  reading  the  statement. 

Mr.  Mazzoli.  Those  golden,  dulcet  tones. 

Mr.  Hughes.  Let  me  say  that  I  really  have  enjoyed  working  with 
you  since  first  coming  to  Congress.  I  don't  think  anybody  has 
worked  any  harder  on  legislation  than  you  did  on  the  immigration 
bill  and  seen  it  torpedoed  in  the  closing  days  of  the  session.  I  know 
that  had  to  be  quite  frustrating  and  painful.  But  I  want  to  com- 
mend you:  I  think  that  throughout  that  period  you  probably  main- 
tained your  cool  more  than  most  Members  of  the  Congress  could 
have  under  the  circumstances. 

Mr.  Mazzoli.  Thank  you  very  much.  Bill.  Actually  I  had  a  lot  of 
help  from  a  lot  of  people.  The  subcommittee  itself  is  extraordinary 
and  did  yeoman  work.  You  contributed  greatly  because  at  the  full 
committee  markup  we  had  a  very  interesting  and  I  think  a  very 
informative  session.  Of  course,  anything  that  bids  to  change,  for 
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the  first  time  in  30  years  in  a  fundamental  way,  the  immigration 
laws  of  this  land  could  not  be  expected  to  be  done  very  hurriedly. 
But  I  thank  you  for  those  observations. 

Mr.  Hughes.  Well,  Mr.  Chairman,  you  and  the  committee 
worked  very,  very  hard,  the  staff  did  excellent  work,  and  I  com- 
mend you.  I  don't  envy  you  the  task  you  have  ahead,  because  there 
obviously  is  no  clear  consensus.  I  wish  you  well  in  trying  to  develop 
a  consensus  on  what  is  probably  one  of  the  single  most  important 
issues  facing  this  Congress — immigration  and  naturalization 
reform. 

I  only  have  one  point,  and  it's  a  point  I'm  sure  some  Members 
were  already  tired  of  hearing  when  it  came  to  the  full  committee, 
prior  to  the  time  it  came  to  the  floor;  and  at  the  time  it  was  on  the 
floor;  and  that  is,  I  don't  think  I  could  support  legalization  unless  I 
saw  a  bona  fide  effort  on  the  part  of  this  administration  and  the 
Congress  to  put  in  place  the  enforcement  mechanisms  that  insure 
that  we  won't  be  doing  the  same  thing  in  legalization  5  or  10  years 
down  the  pike. 

That  is  what  the  Select  Committee  recommended,  and  I  think 
they  are  right  on  target. 

I  realize  that  will  not  get  on  board  all  the  various  groups  who 
have  all  kinds  of  reasons  why  they  didn't  support  the  legislation  in 
the  last  Congress,  even  when  they  recognized  that  there  was  no 
ideal  world  and  that  we  had  to  make  a  lot  of  painful  decisions. 

But  it  seems  to  me  that  some  legalization  process  has  to  be  part 
of  any  comprehensive  bill. 

I  think  first  and  foremost  we  have  to  make  a  commitment  to  seal 
our  borders  and  do  a  better  job  of  bringing  the  Immigration  Service 
into  the  20th  century.  We  are  developing  that  capability  and  we 
have  seen  some  progress  in  trying  to  beef  up  the  enforcement 
mechanisms.  But,  Rom,  it  is  minuscule  compared  to  the  need. 

It's  similar  to  my  own  Crime  Subcommittee:  The  administration 
came  in  with  additional  slots  for  law  enforcement  agencies — FBI, 
Drug  Enforcement  Administration,  BATF,  the  Coast  Guard — but 
we  are  operating  in  the  margin  and  we  can't  get  a  handle  on  the 
problems  unless  we  make  major  commitments. 

I'm  talking  about  resources  to  provide  the  computer  capability. 
We  can  provide  the  tools  in  endeavoring  through  identification  to 
identify  those  who  are  here  as  visitors,  in  order  to  do  a  better  job  of 
tracking  them  while  they  are  here.  We  can  do  a  better  job  on  the 
border.  But  we  can't  do  it  unless  the  administration  and  the  Con- 
gress are  prepared  to  fund  it  realistically.  And  I  can  tell  you  I  will 
have  a  hard  time  supporting  any  form  of  amnesty  or  legalization 
until  that  mechanism  is  in  place. 

I  support  the  work  sanctions,  but  again,  that's  easy  for  me  to 
support.  But  that  in  itself  is  not  sufficient  without  doing  a  better 
job  at  the  borders,  without  doing  a  better  job  of  tracking  while  in 
this  country,  without  making  the  commitments  that  we  have  to 
make. 

That's  the  only  point  that  I  made  in  my  statement,  and  I  look 
forward  to  working  with  you  in  implementing  that  policy  which  I 
think  is  essential. 

[The  complete  statement  follows:] 
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Statement  of  Hon.  William  J.  Hughes  on  the  Immigration  Reform  and  Control 

Act  of  1983 

Mr.  Chairman:  I  want  to  thank  you  and  the  members  of  the  Subcommittee  on  Im- 
migration, Refugees,  and  International  Law  for  inviting  me  to  submit  comments  on 
the  "Immigration  Reform  and  Control  Act  of  1983,"  which  will  make  fundamental 
changes  and  improvements  to  our  immigration  laws.  I  would  also  like  to  take  this 
opportunity  to  comment  on  the  fine  work  which  you  and  the  other  concerned  mem- 
bers of  the  subcommittee  did  in  the  97th  Congress  in  developing  this  important  leg- 
islative proposal.  I  regret  that,  despite  your  tremendous  effort  to  move  the  immigra- 
tion reform  bill  prior  to  adjournment  in  the  last  session,  the  House  of  Representa- 
tives was  unable  to  give  the  legislation  the  important  attention  which  it  most  cer- 
tainly deserved.  .,,    ,  ^ 

As  you  are  well  aware,  we  are  engaged  in  a  great  debate  which  will  determine 
U.S.  immigration  policy  for  many  years  to  come,  perhaps  well  into  the  next  century. 
The  immigration  reform  legislation  which  the  subcommittee  is  considering  will  di- 
rectly affect  millions  of  individuals  who  look  toward  this  country  as  a  source  of 
hope,  a  place  in  which  they  can  build  a  new  life. 

As  all  of  us  know,  immigration  reform  is  long  overdue.  But  as  the  intensity  of  the 
current  debate  on  the  subject  and  the  large  number  of  amendments  which  were  pro- 
posed when  the  bill  came  to  the  House  floor  last  year  clearly  indicate.  There  is  no 
clear  consensus  on  how  to  best  go  about  the  task  of  controlling  immigration,  secur- 
ing our  borders,  and  dealing  with  the  large  number  of  illegal  aliens  already  in  this 

country.  •      ,      i        /~i 

As  a  member  of  the  Judiciary  Committee,  I  had  the  opportunity  in  the  last  Con- 
gress to  participate  in  the  heated  debate  surrounding  immigration  reform  legisla- 
tion. Mr.  Chairman,  you  have  been  one  of  the  first  to  admit  that  this  is  not  a  perfect 
bill,  resolving  everyone's  concern.  Yet  the  immigration  reform  proposal  is,  neverthe- 
less, an  effective  compromise,  representing  many  hours  of  work  on  the  part  of  the 
distinguished  chairman,  members,  and  staff  of  the  Immigration  Subcommittee  as 
well  as  others  who  have  made  a  commitment  to  updating  our  immigration  laws. 

Despite  my  general  support  for  the  thrust  and  intent  of  the  legislation,  I  have 
some  concern  with  regard  to  the  amnesty  provisions  in  the  bill.  As  I  indicated 
during  Judiciary  Committee  markup  on  the  immigration  reform  bill  last  year,  I 
strongly  believe  that  legalization  without  increased  immigration  enforcement  and 
border  control  activity  will  only  encourage  thousands  of  new  immigrants  to  come 
into  this  country  illegally,  and  will  require  another  amnesty  program  in  the  near 

future.  •     J  i.u 

The  Select  Commission  on  Immigration  and  Refugee  Policy  clearly  recognized  the 
need  for  stronger  border  enforcement  mechamisms  in  their  report  entitled,  'U.S. 
Immigration  Policy  and  the  National  Interest."  The  1981  report  specifically  recom- 
mended that  legalization  not  proceed  until  appropriate  enforcement  mechanisms 
have  been  instituted.  The  Commission  similarly  recommended  that  border  partrol 
funding  levels  be  raised  to  provide  for  a  substantial  increase  in  the  numbers  and 
training  of  enforcement  personnel.  Unfortunately,  the  current  administration  has 
been  unwilling  to  provide  for  a  sufficient  increase  in  the  numbers  of  border  patrol, 
investigations,  inspections,  and  anti-smuggling  personnel  to  assure  that  the  num- 
bers of  aliens  entering  the  country  will  be  significantly  reduced. 

The  United  States  desperately  needs  a  workable  solution  to  the  immigration  prob- 
lems facing  us  today.  The  implementation  of  an  effective  employer-sanctions  pro- 
gram and  the  legalization  of  many  of  those  who  have  resided  in  this  country  before 
1980  are  only  part  of  the  solution.  To  assure  that  illegal  immigration  does  not  mush- 
room into  an  uncontrollable  situation,  however,  we  must  also  make  the  commitment 
to  give  the  INS  the  resources  it  needs  to  patrol  our  borders  and  enforce  the  immi- 
gration laws.  Without  this  final  element,  legalization  and  employer  sanctions  out- 
lined in  this  legislation  will  be  meaningless. 

I  firmly  believe  that  the  far-reaching  immigration  problems  facing  this  country 
must  be  resolved  in  a  timely  and  comprehensive  manner.  A  worldwide  recession, 
coupled  with  increased  opportunities  to  move  across  borders,  has  created  over- 
whelming immigration  pressures.  Border  agents  are  virtually  overrun,  and  immi- 
gration inspectors  cannot  control  tourists  and  visitors  who  enter  the  United  States 
as  "nonimmigrants"  and  then  remain.  Overworked  and  undersupported  INS  investi- 
gators cannot  curtail  the  booming  business  in  alien-smuggling,  false  documents, 
marriage  frauds,  and  the  placement  of  undocumented  aliens  in  U.S.  jobs. 

As  the  Judiciary  Committee  considers  this  important  legislation  further,  I  look 
forward  to  working  with  you  and  the  other  distinguished  members  of  the  committee 
to  insure  that  the  Immigration  and  Naturalization  Service  receives  the  resources  it 
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needs  to  control  illegal  immigration  and  keep  track  of  aliens  already  in  this  coun- 
try. I  hope  that  you  will  join  with  me  to  help  implement  the  Select  Commission's 
recommendations,  and  provide  the  resources  needed  to  secure  our  borders  and  our 
law  enforcement  resources  up  to  the  level  needed  to  control  illegal  immigration. 
Unless  we  can  do  that,  Congress  may  again  be  faced  with  the  need  to  institute  a 
massive  legalization  program.  Let's  not  allow  that  to  happen  without  making  every 
effort  to  give  the  Immigration  Service  the  support  it  needs  to  do  the  job  that  the 
Congress  and  the  American  people  expect. 
Thank  you. 


Hughes  Asks  Tougher  Immigration  Enforcement 

Washington,  D.C. — Congressman  Bill  Hughes  (D.-N.J.)  has  warned  that  any  am- 
nesty program  for  illegal  aliens,  or  laws  to  punish  the  employers  of  illegal  aliens, 
will  be  fruitless  unless  tougher  measures  are  taken  to  police  the  Nation  s  borders. 

In  testimony  before  the  House  Judiciary  Subcommittee  on  Immigration,  Refugees 
and  International  Law,  which  is  considering  immigration  reform  legislation,  Hughes 
said  the  Immigration  and  Naturalization  Service  (INS)  must  be  given  greater  re- 
sources to  stem  the  flow  of  illegal  aliens. 

"Amnesty  for  illegal  aliens  without  increased  immigration  enforcement  and 
border  control  activity  will  only  encourage  thousands  of  new  immigrants  to  come 
into  this  country  illegally,"  Hughes  declared,  "and  will  require  another  amnesty 
program  in  the  near  future. 

"None  of  us  want  to  be  back  here  in  5  years  only  to  find  that  even  after  amnesty 
we  have  uncounted  millions  of  new  illegal  aliens  within  our  borders,"  he  said. 

To  bolster  his  contention,  Hughes  cited  the  1981  recommendations  of  the  Select 
Commission  on  Immigration  and  Refugee  Policy  which  stated  that  legalization  of 
undocumented  aliens  not  proceed  until  appropriate  enforcement  mechanisms  have 
been  instituted. 

"Unfortunately,  the  current  Administration  and  its  predecessor  has  been  unwill- 
ing to  provide  for  a  sufficient  increase  in  the  numbers  of  border  patrol,  investiga- 
tions, inspections  and  anti-smuggling  personnel  to  assure  that  the  numbers  of  aliens 
entering  the  country  will  be  significantly  reduced,"  Hughes  said. 

"As  a  result,  border  agents  are  virtually  overrun,  and  immigration  inspectors 
cannot  control  tourists  and  visitors  who  enter  the  United  States  as  'nonimmigrants' 
and  then  remain,"  he  said.  "Overworked  and  under-supported  INS  investigators 
cannot  curtail  the  booming  business  in  alien-smuggling,  false  documents,  marriage 
frauds,  and  the  placement  of  undocumented  aliens  in  U.S.  jobs." 

Mr.  Mazzoli.  Let  me  say  this,  Bill:  as  a  result  of  the  concerns 
which  you  expressed  very  vividly  and  forcefully  at  the  full  commit- 
tee of  markup,  and  in  floor  debate,  we  have  been — at  least  I  have 
on  my  own  behalf  and  I  believe  the  subcommittee  shares  my 
view — sympathetically  disposed  to  placing  right  in  the  bill  the  per- 
sonnel, the  financial  resources,  the  techniques  and  some  of  the 
mechanisms  that  will  be  needed  not  only  to  enforce  at  the  borders 
and  in  the  interior,  but  also  to  speed  up  the  paperwork  handling 
for  the  regular  INS  activities  Of  course,  it  is  especially  important 
for  those  which  are  under  the  bill,  the  legalization  and  employer 
sanction. 

Based  on  yesterday's  hearings,  I  believe  our  subcommittee  is 
sympathetically  disposed  to  it.  You  have  focused  on  this  particular 
aspect,  the  need  to  put  our  money  where  our  mouth  is.  You  have 
given  us  a  lot  of  food  for  thought. 

The  Los  Angeles  Times  editorial  of  December  27,  1982,  supports 
our  bill,  but  they  suggested  three  or  four  areas  that  should  be  im- 
proved or  at  least  attended  to  in  the  new  bill. 

Their  leadoff  recommendation  is  instructive  here: 

Now  that  Simpson-Mazzoli  will  have  a  chance  to  refine  their  bill  even  further, 
they  should  make  several  changes  that  should  help  it  with  enactment  next  year. 
They  should  include  budget  appropriations  to  pay  for  the  many  reforms  envisioned 
by  the  act. 
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They  go  on  to  talk  about  that  part  of  INS  charged  with  carrying 
out  the  responsibilities  in  the  act,  and  the  regular  responsibilities 
of  enforcing  the  border. 

So  I  think  this  discussion  that  began  last  year  is  certainly  going 
to  yield  fruit  this  year.  I  look  forward  to  your  help,  Bill,  because  we 
are   not  talking  about   peanuts.   We're   talking  about   really  big 

money. 

For  example,  without  even  half  trying,  our  staff  has  developed 
the  need  for  perhaps  as  many  as  2,500  additional  people  for  the  Im- 
migration Service  in  its  various  activities,  costing  as  much  as  $160 
million. 

I  appreciate  your  comments  and  would  devotedly  ask  for  your 
help  when  it  comes  time  to  propose  to  our  committee,  and  to  Con- 
gress which  is  wrapped  up  in  economizing  and  retrenchnient,  that 
we  cannot  be  pennywise  and  pound  foolish  here.  By  saving  a  few 
cents  here,  we  are  going  to  condemn  future  generations,  to  a  total- 
ly chaotic  immigration  policy  and  totally  uncontrollable  borders, 
and  neither  one  of  these  is  desirable. 

You  say  you  would  have  a  hard  time  voting  for  legalization,  a 
hard  time  voting  for  the  bill,  unless  you  felt  we  were  putting  our 
ducks  in  a  row,  unless  you  felt  that  we  were  taking  the  proper 
stance  to  enforce  the  law  and  secure  the  borders.  We  may  not  be 
able  to  reach  a  point  where  empirically  we  can  test  out  the  fact 
that  all  people  who  are  seeking  entry  are  being  turned  away  and 
apprehended. 

If  this  money  were  put  in  the  bill,  if  we  put  some  positions  in  the 
bill,  would  that  allay  your  fears?  Would  you  then  be  willing  to  kind 
of  take  a  leap  in  the  dark  on  the  basis  of  what  these  people  and 
what  this  money  might  yield  in  the  future,  rather  than  waiting  for 
a  time  when  somehow  some  independent  group  says,  "Yes,  now 
that  law  is  enforceable"?  What  is  your  feeling? 

Mr.  Hughes.  I  don't  think  there  is  a  standard  you  can  measure  it 
against.  When  I  was  drafting  an  amendment  that  would  put  some 
enforcement  money  in  the  budget,  we  wrestled  with  the  question  of 
how  you  determine  whether  you  have  done  enough.  You  know, 
what  is  enough? 

But  I  would  say,  probably  yes.  I'd  have  to  see  in  what  context.  I 
would  much  prefer  to  see  us  tie  the  commitment  resources  to  a 
sunsetting,  for  instance,  of  the  employer  sanction  provision.  For  in- 
stance, I  can  see,  not  just  in  this  administration  but  in  future  ad- 
ministrations, taking  the  one  thing  that  everybody  finds  a  little 
easier  to  support— except  maybe  the  business  community— and 
that  is  employer  sanctions,  and  then  forgetting  about  the  commit- 
ment resources. 

We  are  in  for  some  trying  budgetary  times.  I  heard  the  policy 
last  night,  and  I  didn't  hear  anybody  mention  two  areas  I  am  con- 
cerned about — crime  and  immigration.  Let's  face  it:  during  the 
budget  debate  last  year,  I  listened  for  3  days  and  I  never  heard 
anybody  talk  about  commitment  to  immigration  or  crime.  I  heard  a 
lot  of  other  social  and  domestic  programs  mentioned,  and  not  once 
did  I  hear  immigration  mentioned. 

I  would  suggest  that  if  you  polled  today,  you'd  find  these  two 
areas  are  right  at  the  top  of  the  economic  issues:  people  are  con- 
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cerned  about  both  areas.  So  I  would  tie  it  to  the  employer  sanc- 
tions; I'd  sunset  it,  and  make  sure  the  commitment  is  there. 

I  would  suggest  we  use  the  registry  as  a  way  of  possibly  going  to 
legalization,  tying  legalization  to  the  registry  and  moving  it  ahead. 
I  don't  see  how  we  could  process  anywhere  from  25  to  12  million 
illegal  aliens,  depending  on  what  we  find  to  be  the  situation,  given 
the  resources  we  have.  I  think  a  far  preferable  approach  would  be 
to  use  the  registry,  move  it  ahead  in  maybe  two  stages,  and  in  the 
process  put  employer  sanctions  in,  put  the  commitments  into  re- 
sources, at  the  border,  for  investigative  resources,  and  computer 
computer  capability  to  do  the  cross-indexing,  the  checking,  and  the 
tracking  that  has  to  be  done. 

Mr.  Mazzoli.  Bill,  I  appreciate  your  saying  that.  I  hope  you 
would  not  totally  end  the  possibility  that  you  could  support  a  legal- 
ization similar  to  the  one  in  this  bill  of  a  single-track  or  two-track 
approach.  If  you  had  the  opportunity  to  sit  down  with  us  and  listen 
to  some  of  the  people  talk  about  the  question  of  legalization,  it  is 
an  immensely  difficult  problem.  My  own  personal  judgment  is  just 
changing  the  registry  date — though  that  certainly  could  clear  up 
some  of  the  underbrush  and  some  of  the  more  difficult  older 
cases — it  probably  would  not  really  solve  the  problem. 

So  I  hope  you  would  not  totally,  draw  the  line  at  not  supporting 
a  bill  that  has  a  very,  very  generous  kind  of  legalization  program 
in  it,  more  generous  than  just  registry  dates,  though  I  do  not  think 
registry  and  legalization  are  mutually  exclusive.  I  think  you  can 
have  them  both,  as  we  have  in  the  draft  of  our  bill. 

Second,  as  an  articulate  spokesman  on  the  whole  issue,  I  would 
hope  that  you  could,  when  it  comes  time  to  take  this  bill  to  the  full 
committee,  help  us  make  the  point  with  our  colleagues  that  to  do 
this  thing  right,  and  to  do  it  effectively,  we  must  give  the  Immigra- 
tion Service,  which  will  be  charged  with  the  most  responsibilities, 
the  people  and  the  money  they  need  to  do  the  job. 

Mr.  Hughes.  Mr.  Chairman,  I  think  you  know,  when  the  bill  was 
before  the  full  committee,  a  couple  of  us  had  key  votes;  and  the 
fact  that  you  and  Dan  Lungren  have  come  out  with  a  piece  of  legis- 
lation gives  it  a  presumption  of  validity. 

I  would  keep  an  open  mind  on  that  issue.  I  haven't  had  an  oppor- 
tunity to  examine  these  painful  issues  like  you  have.  You  probably 
started  out  where  I  am  now  and  ended  up  with  no  alternatives,  and 
I  recognize  that. 

Mr.  Mazzoli.  We  both  do,  I  think.  When  you  are  faced  with  a 
concept  of  a  generous  legalization,  something  other  than  changing 
registry  dates,  you  sort  of  instinctively  or  reflexively  shrink  from 
it,  until  you  examine  it  to  see  how  it  fits  in  with  the  pattern. 

Standing  by  itself,  no.  Nobody  is  for  a  stand-alone  kind  of  legal- 
ization, as  we  are  not  really  for  a  stand-alone  kind  of  enforcement 
or  a  stand-alone  kind  of  employer  sanctions.  But  in  a  symmetrical 
package  where  they  fit  together  and  make  a  picture,  like  pieces  of 
mosaic,  then  I  think  it  is  eminently  supportable. 

But  as  you  say,  the  fact  that  the  subcommittee  is  disposed  to 
doing  something  along  the  lines  of  more  money  for  INS  certainly 
stems  from  the  debate  which  began  last  year  on  this  question. 
Unless  we  put  money  in  the  bill,  where  people  can  see  it  and  touch 
it  and  taste  it,  we  are  not  going  to  get  very  far. 
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Mr.  Hughes.  Sure. 

Mr.  Mazzoli.  The  gentleman  from  California,  our  ranking 
member,  is  recognized  for  5  minutes. 

Mr.  LuNGREN.  Bill,  we  both  appreciate  the  fact  that  you  are 
stressing  the  enforcement  side.  I  think  we  both  come  to  that.  I 
came  to  it  when  I  was  trying  to  answer  a  question  from  someone 
who  was  delivering  a  message  from  some  constituents  about  how 
they  were  very  concerned  about  legalization.  And  finally  when  I 
got  down  to  it  and  said,  "What  are  you  going  to  do  with  these 
people?"  they  said,  "Oh,  no,  we  don't  want  to  send  them  back,  but 
you  ought  to  have  people  on  the  border,  you  ought  to  have  en- 
hanced enforcement  before  you  have  that.  Otherwise,  the  border 
will  be  inundated,"  as  if  it  isn't  already. 

But  I  understood  what  they  were  saying,  and  finally  I  thought 
we  might  as  well  put  it  in.  We  are  trying  to  move  the  Justice  De- 
partment in  that  direction.  I  think  we're  nudging  them  along. 
Mr.  Hughes.  Good  luck. 

Mr.  LuNGREN.  One  of  the  concerns  I  have  is  that  you  have 
always  tied  the  legalization  and  enforcement  sides  together.  I  un- 
derstand that.  But  here  you  mentioned,  and  in  the  amendment  you 
had  last  year  I  recall  you  tied  the  increased  numbers  of  people,  in- 
creased enforcement,  with  employer  sanctions.  That  is,  as  I  recall, 
the  way  you  drew  your  amendment  last  year  that  we  considered. 
The  sanctions  would  not  go  into  effect  until  we  had  the  enhanced 
manpower.  And  my  question  is:  Why  do  you  tie  those  together? 

Mr.  Hughes.  Because  I  know  that's  what  the  administration 
likes  first. 

Mr.  LUNGREN.  OK. 

Mr.  Hughes.  And  the  thing  that  they  like  least  is  spending  any 
money. 

It's  my  perception  of  where  the  support  was  lacking. 
Mr.  Lungren.  Now,  the  other  question  is  on  registry.  Something 
was  brought  up  to  us  by  the  Attorney  General  yesterday  that  I  had 
not  even  thought  of.  They  indicated— of  course  they  support  a  le- 
galization program— stressing  legalization,  not  amnesty— but  they 
disagreed  with  us  bringing  up  the  registry  date  as  we  had  in  the 
bill  last  year  and  the  way  it's  introduced  now.  One  of  the  reasons 
they  suggested  was  because  if  you  bring  the  registry  date  up,  there 
is  no  corresponding  disability  to  receive  welfare  benefits  as  we  put 
in  the  package  with  respect  to  the  legalization  program. 

Have  you  thought  about  that  at  all?  What  are  your  thoughts 
about  that? 
Mr.  Hughes.  I  think  we  could  cure  that  right  in  the  legislation. 
Mr.  Lungren.  My  question  is:  Do  you  support  the  registry  be- 
cause that  would  allow  them  to  have  these  benefits,  or  do  you  just 
think  that's  an  easier  way  of  doing  it? 
Mr.  Hughes.  No;  I  think  that's  a  more  orderly  way  of  doing  it. 
Mr.  Lungren.  The  only  problem,  of  course,  with  the  registry  is 
that  it  will  require  the  same  sort  of  processing  that  the  other  will. 
Mr.  Hughes.  I  understand,  but  we  can  do  it  in  stages. 
Mr.  Mazzoli.  We  can  do  it  all  in  stages;  yes. 
The  gentleman  from  Florida  is  recognized  for  5  minutes. 
Mr.  Smith.  Thank  you,  Mr.  Chairman. 
You  will  excuse  me  if  I'm  a  little  late. 
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Mr.  Hughes.  Good  morning. 

Mr.  Smith.  At  10  o'clock,  we  have  a  hearing  on  packaging? 

Mr.  Hughes.  Antitampering — Tylenol. 

Mr.  Smith.  You  and  I  agree,  Mr.  Hughes,  on  some  of  the  issues, 
esp)ecially  in  the  area  of  enforcement  and  the  fact  that,  quite  hon- 
estly, the  administration  has  shown  a  rather  slow  movement 
toward  spending  any  kind  of  money. 

What  would  you  suggest  in  enforcement  if  we  could  not  get  the 
kinds  of  dollars' that  we  know  are  necessary  to  put  into  the  enforce- 
ment effort?  What  do  you  suggest  as  some  possible  alternative? 
Stronger  sanction?  Deterred  effect  rather  than  having  to  actually 
go  out  and  do  it? 

Mr.  Hughes.  I  don't  think  there  is  any  alternative.  I  think  that 
the  administration  has  finally  moved  away  from  this  nonsense  that 
we  have  to  do  more  with  less  in  the  area  of  law  enforcement.  We 
have  made  some  progress,  but  we  are  still  operating  in  the  margin. 
I  don't  think  there  is  any  alternative  to  spending  the  money  and 
beefing  up  enforcement.  The  whole  Justice  budget  is  S3. 5  billion, 
compared  to  what? — S270  billion  for  the  military? 

For  the  first  time,  the  Attorney  General  compared  our  commit- 
ment to  enforcement  resources  to  our  commitment  to  national  de- 
fense needs  in  an  editorial  that  appeared  recently  in  the  Washing- 
ton Post.  But  the  comparison  is  only  in  w^ords  thus  far,  because  we 
are  still  catching  up:  we  still  don't  have  anywhere  near  the  re- 
sources we  need  to  do  a  decent  job,  not  just  in  immigration  but 
across  the  w^hole  spectrum  of  crime  issues.  And  I  don't  think  there 
is  any  alternative. 

Mr.  Smith.  Now,  in  New  Jersey  you  have  some  problem  w4th  ref- 
erence to  illegal  refugees.  They  migrate  from  my  area  and  general- 
ly tend  to  go  up  to  New  Jersey  because  of  pre\'ious  waves  of  migra- 
tion. 

Mr.  Hughes.  That's  mostly  in  northern  New  Jersey,  The  refu- 
gees we  have  are  from  northern  New  Jersey  who  come  down  to 
southern  New  Jersey.  [Laughter.] 

Mr.  Smith.  We  have  that,  too.  Florida  has  that  north-south  syn- 
drome. 

But  in  your  state,  would  I  be  correct  in  saying  that  the  adminis- 
tration has  also  been  lax  in  reimbursing  the  dollar  amounts  spent 
by  State  and  local  agencies  to  combat  crime  involving  the  refugees, 
health  care  costs,  social  welfare  costs,  et  cetera? 

Mr.  Hughes.  No  question  about  it.  The  Federal  Government  has 
been  a  terrible  partner.  I  mean,  this  is  a  national  problem,  not  a 
State  or  local  problem.  But  many  of  the  commitments  that  have 
been  made  have  been  made  by  the  States.  They  don't  have  the  re- 
sources either,  but  they  have  ended  up  with  the  problem.  Yes,  in 
the  area  of  social  services,  whether  it  be  education,  public  assist- 
ance, housing  assistance,  or  any  area  you  look,  the  States  have  had 
to  pick  up  the  shortfall. 

Mr.  Smith.  So  you  wouldn't  be  adverse,  then,  ultimately  to  not 
only  an  enforcement  section  in  this  bUl,  increasing  the  number  of 
enforcing  agencies  and  the  numbers  within  those  agencies,  but  also 
additional  dollars  in  terms  of  enforcement? 

Mr.  Hughes.  No.  In  fact,  I  helped  lead  the  fight  last  time  to 
mgike  that  commitment. 
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Mr.  Smith.  Thank  you  very  much.  I  appreciate  that. 

Mr.  Mazzou.  I  thank  the  gentleman  from  Florida  and  our  other 
gentleman  from  Florida. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Chairman. 

I  had  an  interesting  lunch  last  Friday  with  General  Chapman 
who  at  one  time  was  INS  Commissioner,  and  he  made  almost  the 
same  points  that  you're  making.  He  is  very  supportive  of  this  legis- 
lation we  are  working  with,  but  the  enforcement  section  he  says  is 
grossly  missing,  and  he  cited  quite  a  few  statistics  that  he  had  re- 
membered from  his  days  which  really  haven't  changed  that  much 
over  the  years. 

So  I  feel  very  sympathetic  to  what  you're  suggesting,  and  I  cer- 
tainly appreciate  the  fact  that  you  have  come  here  this  morning  to 
say  it.  As  you  know,  I  am  personally  opposed  to  the  legalization 
section.  I  think  the  registry  date  satisfies  that  requirement.  But  I 
certainly  don't  think  it  does  \\dthout  an  enforcement  effort  that  is 
far,  far  greater  than  it  is  today. 

Mr.  Hughes.  That  would  be  my  preference,  too,  Bill.  But  I  want 
a  bill,  and  that's  why,  in  response  to  the  chairman's  question,  I 
kept  an  open  mind.  If  that's  the  wisdom  of  the  committee,  I  want 
to  work  with  the  committee  in  trying  to  get  a  bill.  We  need  immi- 
gration reform  in  this  country. 

Mr.  McCoLLUM.  I  agree  with  you  wholly.  Thank  you  for  coming. 

Mr.  Smith.  Will  the  gentleman  \deld,  Mr.  McCoUum. 

Mr.  McCoLLUM.  I'm  sorry.  Thank  you,  Mr.  Hughes. 

Mr.  Smith.  Mr.  Hughes,  are  you  aware  that  in  this  budget  for 
Justice,  in  the  enforcement  section  for  INS,  for  instance,  there  has 
been  no  increase  in  positions  whatsoever?  In  fact,  a  decrease  in 
terms  of  the  creeping  inflation  problem,  et  cetera? 

Mr.  Hughes.  Yes,  we've  lost  ground. 

Mr.  Smith.  And  that  in  Customs  1,775  positions  have  been  cut 
for  1984? 

Mr.  Hughes.  Yes.  As  I  say,  those  are  the  signs  that  would  sug- 
gest to  me  that  a  sense-of-the-Congress  resolution  on  this  issue  is 
not  adequate. 

There  was  a  section  in  the  immigration  bill  that  in  essence,  was 
just  the  sense  of  the  Congress.  I  don't  think  that  is  what  we  need:  I 
think  we  need  commitment  of  resources,  and  I  think  it  has  to  be 
tied,  as  I  have  indicated,  to  the  other  sections  of  the  bill  that  the 
administration  and  other  groups  would  find  attractive. 

Mr.  Smith.  Thank  you  very  much. 

Mr.  Mazzou.  Thank  you. 

Just  another  couple  of  seconds.  I  think  it  ought  to  be  noted,  to 
keep  the  record  really  balanced  here,  that  the  Immigration  Service 
has  more  people  actually  in  service  now  than  they  did  before  this 
particular  committee  began  its  work  2  years  ago  and  in  effect 
during  the  97th  Congress. 

The  reason  in  part  they  have  not  asked  for  more  people  is  be- 
cause they  had  a  lot  of  authorized  slots  in  the  past  that  were  never 
filled.  Those  slots  are  starting  to  be  filled.  And  the  information  we 
have  is  there  are  633  more  full-time  employees  at  the  end  of  1982 
than  there  were  at  the  beginning  of  1982.  So  there  is  slow  progress. 
It's  not  quick  enough  to  suit  me  or  you,  Larry.  And  we  are  going  to 
make  sure  that  there  is  something  else  done  on  our  bill. 
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But  to  give  credit,  with  our  support  and  with  your  support,  Bill, 
and  the  Congress',  there  has  been  a  trend  upward  finally  in  the  en- 
forcement and  the  service  to — public.  Not  just  enforcement,  be- 
cause the  INS  is  more  than  just  apprehending  people;  it  is  us 
taking  care  of  naturalization  papers  and  all  of  the  other  work  they 
have. 

Second,  I  will  have  sent  over  to  your  office,  Bill,  what  I  think  is 
an  excellent  piece  of  work  done  by  the  INS,  an  implementation 
plan  for  this  bill.  The  testimony  that  Commissioner  Nelson  will 
give  later  today  will  deal  in  very  detailed  ways  with  how  the  Serv- 
ice has  been  working  for  the  last  6  months  in  setting  up  an  imple- 
mentation program. 

Again,  I  am  not  sure  they  could  do  it  without  more  money  from 
us  and  more  people,  but  to  give  credit  where  credit  is  due,  they 
have  endeavored  to  develop  a  mechanism  which,  if  this  bill  is 
passed,  would  engage  and  would  yield  the  results  we  want — an  en- 
forceable employer  sanctions  program,  a  useful  and  effective  legal- 
ization program.  I  want  to  send  it  over  just  to  have  that  as  a  back- 
ground to  show  that  they  have  not  been  twiddling  their  thumbs 
down  there. 

Thank  you  very  much,  Bill.  We  appreciate  your  being  with  us 
today. 

Mr.  Hughes.  Thank  you. 

Mr.  Mazzoli.  Let  me  just  make  the  run  here.  Congressman 
Leland,  Congressman  Mica,  Congressman  Daub,  Congressman 
Fauntroy.  It  looks  like  we  have  reached  a  point  for  a  slight  recess. 

This  committee  will  stand  in  recess  until  our  witnesses  present 
themselves. 

[Recess.] 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

We  welcome  Congressman  Dan  Mica  from  Florida.  Dan,  your 
statement  which  you  previously  filed  will  be  made  a  part  of  the 
record,  but  you  are  free  to  read  it  or  talk  from  it,  whatever  is  your 
pleasure.  We  welcome  you  here  today. 

TESTIMONY  OF  HON.  DANIEL  A.  MICA,  REPRESENTATIVE  FROM 
THE  14th  DISTRICT  OF  THE  STATE  OF  FLORIDA 

Mr.  Mica.  Thank  you,  Mr.  Chairman.  With  the  fact  that  my  com- 
ments will  be  inserted  in  the  record,  I'll  just  make  a  few  brief  com- 
ments, if  I  may. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Mica.  First,  let  me  commend  you  in  particular  and  the  com- 
mittee for  the  work  you  have  done.  I  don't  think  there  has  been  a 
time  in  this  Nation's  history  when  we  needed  to  act  and  act  with 
more  resolve  than  we  do  right  now  in  the  immigration  program.  I 
commend  you.  You  have  tackled  the  problem  that  heretofore — and 
those  who  have  been  in  the  Congress  for  the  last  dozen  years  recog- 
nize that — others  shied  away  from. 

Mr.  Mazzoli.  We  had  expected  you  to  be  surrounded.  We  were 
hoping  you  were  going  to  be  surrounded. 

Mr.  Mica.  I  thought  it  might  be  the  desire  of  the  committee  to 
keep  me  on  an  even  keel. 
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Mr.  Smith.  Mr.  McCollum  and  I  will  gladly  sit  next  to  him  on 
each  side. 

Mr.  Mica.  You're  the  two  they  don't  want. 

Mr.  Mazzoli.  We  have  a  perfect  mix  here.  We  have  the  left  and 
right  sides. 

Mr.  Mica.  What  I  thought  I  would  do,  assuming  my  colleagues 
who  oppose  this  measure  may  come  in,  is  put  this  in  a  frame  of 
reference  that  I  think  would  appeal  at  least  certainly  to  the  people 
that  I  represent  as  well  as  others.  Simply  stated,  the  cost  of  the  il- 
legal immigration  in  this  country  is  phenomenal.  I  think  we  men- 
tioned in  one  of  our  earlier  meetings  that  a  study  in  Miami  of 
10,000  illegal  immigrants  cost  $10  million  in  a  1-year  period. 

Now,  certainly  it  is  ideal  that  we  try  to  have  as  free  an  immigra- 
tion policy  as  possible,  that  we  try  to  accommodate  every  nation, 
people  who  are  downtrodden  and  who  want  to  come  here.  But  we 
have  reached  a  chaotic  state,  and  if  I  could  relate  the  Florida  expe- 
rience, the  Miami  experience,  as  a  real  rationale  for  moving  now, 
because  we  have  lost  all  sense  of  reason  in  many  parts  of  south 
Florida.  The  citizenry  is  saying,  "Lock  the  doors,  put  up  the  fences, 
keep  them  out." 

Ten  years  down  the  road  where  we  may  not  have  a  Congress 
right  now  who  says  that,  we  may  indeed  have  a  citizenry  nation- 
wide that  will  be  saying  that,  and  that  certainly  isn't  what  any  of 
us  want. 

I  think  what  we  are  trying  to  do  is  say  we'd  like  to  see  a  reason- 
able, rational,  sane  immigration  policy.  And  I  will  go  further  than 
I  ever  have  before  on  legalization  and  say  this:  Obviously  with  the 
emotion  in  our  district  we  all  have  some  concern  in  Florida.  My 
concern  is  not  to  say  that  we  need  to  just  not  look  at  the  problem.  I 
have  tried  to  put  it  in  this  perspective. 

Mr.  Mazzoli.  We  will  fill  Larry  in  with  all  the  details. 

There's  a  little  bit  of  insider  humor  here. 

Mr.  Mica.  That's  right. 

Mr.  Smith.  Knowing  Mr.  Mica,  I'm  sure. 

Mr.  Mica.  We  do  have  to  acknowledge  that  there  are  many  here 
who  will  never  return  to  their  native  country.  If  I  had  a  prefer- 
ence, I  would  like  to  see  us  put  in  place  the  mechanisms  to  control 
our  borders,  to  get  everything  set  up,  to  make  arrangements  for 
the  appropriate  deportation  or  allowance  for  individuals  to  stay  in 
this  country— get  that  all  set  up,  and  then  discuss  whether  or  not 
there  would  be  amnesty. 

And  I  felt  from  the  very  beginning  that  there  would  be  sorne 
feeling  on  the  part  of  those  in  other  countries — and  we  had  this  sit- 
uation in  Haiti,  and  I  understand  it  happened  in  California — when 
there  was  a  discussion  of  amnesty  many  thought  if  they  could  get 
here,  for  whatever  misinformed  reason,  before  whatever  deadline, 
or  even  get  here  and  postdate  checks,  they  would  be  given  that  am- 
nesty, and  therefore  we  had  greater  flows  of  illegals  prior  to  any 
legislation.  We  went  through  this  a  couple  of  times  before. 

So,  yes,  I  will  acknowledge  we  need  to  deal  with  that  problem.  In 
an  ideal  situation  I  would  prefer  to  first  put  in  place  our  controls, 
our  procedures,  so  that  we  have  a  little  different  system  than  we 
have  now;  and  second,  a  procedure  for  dealing  with  those  who  are 
already  here.  And  that's  a  long  way  from  where  we  started  out. 
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But  I  do  feel,  No.  1,  that  we  are  in  a  position  now,  because  you 
have  done  so  much  work  on  this  bill,  to  have  the  first  comprehen- 
sive reform  that  we  have  had  in  I  think  in  my  lifetime.  I  think  it's 
needed.  And  to  have  the  Miami  experience  very  close  to  my  own 
district,  to  see  that  if  it  does  run  unchecked,  a  future  Congress  will 
probably  not  be  as  reasonable,  as  rationale,  and  logical  in  their  ap- 
proach that  there  will  be  a  call  to  close  all  the  doors. 

So  if  we  can  put  something  with  this  basis  that  you  have  put  into 
it  into  place  now,  it  may  not  please  all  groups  on  each  side,  but 
certainly  I  think  it  would  be  a  beginning  to  bring  order.  And  once 
we  have  that  order  in  place,  maybe  a  little  more  liberal  thinking — 
I  hate  say  that 

Mr.  Mazzoli.  You  hate  the  word. 

Mr.  Mica.  A  little  more  liberal  thinking  on  the  subject  nation- 
wide so  we  can  continue  to  be  the  open  and  free  society  with 
regard  to  immigration  that  we  always  have  been  in  the  past. 

I  might  indicate  something  that  surprised  a  number  of  congres- 
sional leaders  who  visited  south  Florida.  Some  of  the  most  vocal, 
emotional,  and  actually  vicious  comments  about  closing  down  our 
borders  came  from  several  different  minority  groups  in  my  district 
who  felt  threatened. 

So  the  point  is  it's  not  a  matter  of  positioning  blacks  against 
whites  or  Hispanics  against  non-Hispanics  or  Haitians  against 
Cubans  or  what  have  you.  The  result  is  there.  We  have  had  the 
problem.  If  we  can  bring  some  control,  some  order  to  it,  I  think  it 
would  be  helpful. 

[The  complete  statement  follows:] 

Statement  of  the  Hon.  Daniel  A.  Mica,  a  Representative  in  the  Congress  From 

THE  State  of  Florida 

Mr.  Chairman,  Members  of  the  Subcommittee.  As  most  of  you  know,  the  South 
Florida  area  I  represent  suffered  an  emotional  and  economic  trauma  as  the  result  of 
the  unchecked  flow  of  illegal  migrants  onto  Florida's  shores.  At  one  point,  that  flow 
was  estimated  to  be  2,000  illegal  migrants  a  month.  We  must  not  permit  such  a  situ- 
ation to  occur  again.  It  is  imperative  that  we  reconsider  our  immigration  policies,  so 
long  outdated  and  inadequate,  and  offer  this  nation  legislation  that  can  solve  our 
current  nationwide  immigration  problems.  We  must  make  certain  that  the  experi- 
ences endured  by  Floridians  because  of  the  massive  influx  of  migrants  in  1980  will 
not  occur  again  anywhere  in  this  country. 

Some  of  the  immigration  problems  unique  to  Florida  have  been  alleviated  by  a  set 
of  circumstances  particular  to  our  situation:  The  Mica  amendment,  which  has 
stemmed  the  flow  of  refugees  form  Haiti — and  an  Administration  focus  on  the  prob- 
lems in  South  Florida— have  combined  to  reduce  the  immediate  inflow  problem. 
However,  the  consequences  of  the  1980  migration  remain.  The  Cuban-Haitian  en- 
trants remain  in  our  state  causing  a  tremendous  strain  on  state  and  local  resources. 
The  limbo  status  given  to  the  migrants  between  May  and  October  of  1980  leaves  the 
obligation  of  care  for  them  unclear.  I  have  also  learned  from  INS  officials  in  Miami 
that  the  resettlement  program,  meant  to  ease  the  economic  and  social  strain  on 
Florida,  does  not  seem  to  be  working.  Most  of  those  immigrants  who  were  relocated 
to  other  states  are  returning  to  Florida,  and  especially  South  Florida,  for  reasons  of 
their  own. 

We  cannot  escape  the  complications  and  tensions  born  of  an  unplanned  and  un- 
checked migration:  the  competition  for  jobs  and  housing;  the  special  needs  for  lan- 
guage training,  job  training,  medical  care  and  housing  assistance.  The  drain  on 
social  welfare  services  and  funds.  No  local  or  state  government  is  prepared  to  ac- 
commodate such  drastic  change.  No  amount  of  compassion  and  human  concern  can 
resolve  the  matrix  of  problems  resulting  from  inadequate  and  unworkable  immigra- 
tion policies. 

We  cannot  afford  a  repreat  of  the  international  situation  that  plunged  South  Flor- 
ida into  chaos  a  few  years  ago.  We  are  no  better  prepared  today  than  we  were  then 
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to  deal  with  the  political,  economic,  and  psychological  consequences— and  unless  we 
pass  major  new  legislation,  various  states  in  this  nation  face  a  repeat  of  our  unfor- 
tunate experience. 

For  these  reasons,  I  am  here  today  to  urge  the  Committee  to  report  the  Immigra- 
tion bill  as  quickly  as  possible— so  that  Congress  may  consider  the  needed  reforms 
and  act  in  the  interests  of  the  American  people.  I  believe  that  what  the  American 
people  want  is  a  policy  that  will  bring  immigration  back  under  the  control  of  their 
government,  a  policy  designed  to  phase  out  illegal  immigration  and  place  reasonable 
limits  on  legal  immigration. 

Some  disagreements  may  still  exist  with  respect  to  certain  provisions  of  immigra- 
tion reform,  but  the  momentum  for  passage— of  a  uniform  and  equitable  package  of 
legislation— is  more  compelling  than  the  minor  differences  we  may  have.  We  cannot 
let  another  year  pass  without  these  necessary  reforms. 

Thank  you  for  the  attention  this  Subcommittee  has  directed  to  this  most  serious 
and  imminent  problem.  I  look  forward  to  continuing  to  work  with  each  of  you  as  the 
Congress  proceeds  to  review  and  rewrite  our  immigration  laws. 

Mr.  Mazzoli.  You  are  slowly  but  surely  getting  there,  Dan.  I  am 
proud  of  you.  You  do  not  ever  want  to  get  your  feet  in  concrete 
around  this  place.  I  think  that  is  to  your  credit. 

With  your  permission,  Mickey,  we  just  have  a  couple  of  quick 
questions  and  then  we  will  get  to  you. 

Let  me  just  mention  two  things,  Dan,  without  there  being  a  ques- 
tion. 

First,  we  think  the  bill  is  good  on  its  face  and  on  its  own  feet. 
But  unquestionably,  one  of  the  things  that  is  moving  this  bill 
along,  one  of  the  forces  that  is  giving  some  dynamic  to  this,  is  what 
Father  Hesburgh  has  many  times  said:  Unless  you  close  the  back 
door,  unless  you  gain  some  reasonable  control  over  illegal  entry— 
and  we  will  never  hermetically  seal  this  country,  nor  should  we— 
there  is  going  to  be  this  backlash  that  you  talked  about,  this  rather 
unfortunate  feeling  that  we  ought  to  then  say  no  to  everybody  and 
close  the  front  door. 

This  bill  tries  to  close  the  back  door  in  order  to  keep  the  front 
door  open.  That  is  really  what  this  Nation  has  always  stood  for. 

As  far  as  the  legalization  program  is  concerned— and  I  recognize 
that  the  Florida  delegation  has  spoken  on  it  in  an  important  way, 
and  for  the  most  part  in  a  unified  way— let  me  just  ask  you  to  take 
into  consideration  the  fact  that  through  this  legalization  program 
has  been  called  a  blanket  amnesty,  it  is  not.  These  people  will,  one 
by  one,  person  by  person,  have  to  be  examined.  That  is  a  long  and 
tortuous  and  arduous  process,  and  some  say  the  INS  is  not 
equipped  to  do  it.  We  will  talk  about  that  later  this  morning  with 
the  head  of  the  Immigration  Service.  Are  they  equipped?  Can  they 
be?  We,  as  a  subcommittee,  will  probably  help  them  to  be  equipped 
with  money  and  people. 

But  it  is  not  a  blanket  amnesty  in  this  bill.  It  doesn't  just  wave  a 
magic  wand  and  everybody  is  a  citizen.  For  one  thing,  nobody  be- 
comes a  citizen  even  after  they  have  been  examined  personally  and 
individually  for  at  least  5  years. 

Second,  depending  on  which  version  of  which  bill  you  want  to- 
read,  newly  legalized  aliens  have  strong  disabilities  leveled  against 
them  from  being  able  to  take  certain  kinds  of  welfare  assistance. 

Furthermore,  the  bill,  at  the  insistence  of  the  California  delega- 
tion and  of  the  National  Governors  Association  and  the  National 
Association  of  Counties,  has  a  reimbursement  formula  in  the  bill 
for  State  and  local  governments.  If  we  are  wrong  about  legalization 
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of  these  people— I  think  are  net-givers  instead  of  net-takers— then 
there  is  a  mechanism  built  in  to  allay  the  financial  impact  to  the 
communities.  The  gentlemen  from  Florida  raised  directly  with  the 
Attorney  General  the  fact  that  he  was  chagrined  and  dismayed 
that  there  was  not  enough  effort  being  devoted  by  the  administra- 
tion to  giving  local  jurisdictions  some  protection  against  what 
might  occur. 

I  only  ask  you  when  you  go  to  the  Florida  delegation,  you  all 
caucus  on  this  issue.  You  have  been  very  supportive  of  the  bill,  and 
we  deeply  appreciate  it. 

Thank  you  very  much. 

The  gentleman  from  California. 

Mr.  LuNGREN.  I  will  be  very  interested  in  hearing  Mickey  in  ad- 
dition to  hearing  Dan.  I  just  wanted  to  say  when  I  read  the  Bible 
before  I  always  wondered  what  it  was  like  to  be  a  companion  to 
Saul  on  the  way  to  Damascus.  [Laughter.] 

I  appreciate  your  movement  and  your  thoughts. 

Mr.  Mica.  Well,  I've  come  a  long  way,  as  the  chairman  and  you 
know.  All  of  the  informative  statements  and  information  you  have 
given  me  have  helped  me  see  the  light  a  little  bit. 

I  would  say  this,  that  the  situation  with  regard  to  reimburse- 
ment is  vitally  important.  Even  though  many,  in  fact  I  think  prob- 
ably all,  of  the  Florida  Members  of  Congress  were  very  upset  about 
the  situation  and  how  it  developed,  once  it  developed,  everyone  of 
them  jumped  in  and  said,  "All  right,  let's  provide  the  necessary 
services  and  really  open  our  hearts  and  community  to  the  people 
who  are  here."  We  did.  And  we  are  left  holding  a  multimillion- 
dollar  debt. 

Mr.  LuNGREN.  I  understand  that,  and  I  think  we  have  to  make 
some  legitimate  compromise  on  that.  One  of  the  things  we  have  to 
keep  in  mind,  however,  is  on  the  cost  side.  One  of  the  things  that 
could  torpedo  any  such  bill  is  if  the  costs  become  inordinate  that 
are  attached  to  the  bill.  And  you're  sort  of  betwixt  and  between. 
Some  say  you've  got  to  make  sure  you  cover  every  single  possible 
contingency,  and  if  you  err  on  the  side  of  generosity  of  too  much 
money,  that's  what  you  have  to  do.  On  the  other  hand,  some  forces 
will  say,  "Aha!  See  how  much  it's  going  to  cost  to  legalize  these 
people.  We  can't  legalize  them." 

So  we  do  have  to  tow  a  very,  very  tight  line  on  this. 

Mr.  Mica.  I  think  that's  the  point.  I  don't  mean  to  infringe  any 
longer  on  my  colleagues.  I'll  just  be  brief  on  this.  But  I  think  that's 
a  point  I  tried  to  reconcile  in  my  mind  when  I  came  here  and  said 
I'd  go  a  little  farther  on  the  legalization. 

In  an  ideal  situation,  my  colleagues  who  would  say,  just  blanket 
amnesty  or  whatever;  if  they  also  had  the  clout  to  provide  blanket 
funding,  it  certainly  would  change  the  situation  quite  a  bit.  But 
whichever  side  you  re  on,  it  is  realistic  to  understand  we  are  not 
going  to  be  able  to  provide  all  those  funds. 

Now,  maybe  all  the  political  winds  will  change  and  so  on,  but  it 
still  doesn't  change  the  situation  in  our  budget. 

So  I  recognize  that  finances  have  a  great  deal  to  do  with  it.  In 
my  own  community,  as  I  indicated— and  many  in  throughout  south 
Florida— I  literally  leaned  on  local  officials  to  open  up  housmg, 
open  up  armories,  open  up  facilities,  and  then  they  came  back  and 
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said,  "We've  done  it  and  they  won't  pay  us."  It  did  create  a  prob- 
lem. 

Mr.  Mazzoli.  Thank  you  very  much. 

The  gentleman  from  Florida. 

Mr.  Smith.  Mr.  Mica,  of  course  you  have  had  a  tremendous 
impact  in  your  district  from  this  problem  as  it  started  and  arose  a 
couple  of  years  ago.  My  district  having  partial  sections  of  Dade 
County  and  Miami,  I  am  living  with  this  problem  daily  now  be- 
cause a  lot  of  the  refugees  in  fact  are  living  in  my  district. 

Mr.  Mica.  When  we  did  the  redistricting,  we  worked  that  out  for 
you.  [Laughter.] 

Mr.  Smith.  We  are  not  always  sure  where. 

But  in  your  district— and  as  the  chairman  indicated,  I  took  this 
tack  with  the  Attorney  General  yesterday— not  only  for  the  budget- 
ing they  advanced  to  1984  and  for  the  block  grant  program,  not  re- 
imbursing for  block  grant,  which  is  attempting  to  utilize  as  a  basis 
for  their  support  of  this  bill,  but  also  for  what  has  happened  in  the 
last  couple  of  years,  to  which  you  just  alluded. 

In  Palm  Beach  you've  had  some  major  problems  with  reference 
to  outbreaks  of  disease,  hospitalization,  et  cetera,  medical  expenses 
among  others  which  are  not  being  reimbursed. 

Do  you  have  a  figure  to  some  degree  in  your  area  of  what  that 
amounts  to? 

Mr.  Mica.  I  wish  I  did.  I  do  not.  I  can  only  tell  you  the  list  is 
endless,  up  to  and  including  a  large  number  of  debts,  actual  debts 
of  individuals  who  were  attempting  to  be  smuggled  in,  and  this  is  a 
whole  different  side  of  this  issue.  But  it's  become  a  very  profitable 
business,  illegal  business  down  there,  second  only  to  illegal  drugs. 
And  when  conditions  aren't  right  to  put  these  people  ashore,  in 
several  instances  they  have  been  dumped  aside  and  they  couldn't 
swim,  and  we  have  had  large  numbers  of  deaths,  right  off  the 
shores  of  Palm  Beach.  ^ 

Mr.  Smith.  Well,  we  have  the  same  problem,  and  that  s  one  of 
the  things  that  as  a  member  of  this  committee  I  will  be  trying  to 
fight,  and  that  is  the,  I  feel,  ultimately  inappropriate  funding 
mechanisms  which  are  being  discussed  at  this  moment. 

Well,  I'm  not  so  sure  I'm  that  conscious  that  I  agree  wholeheart- 
edly, but  at  least  we  use  the  appropriate  terminology.  We  ought  to 
all  at  least  talk  the  same  language.  Then  we'll  decide  whether  or 
not  we're  philosophically  on  the  issue. 

I  have  grave  concerns  about  that  and  certainly  would  be  happy, 
since  you've  come  to  some  degree  a  little  bit  further  from  where 
you  were— if  that's  going  to  happen,  we  are  going  to  need  tremen- 
dous cost  reimbursement.  And  I  think  it's  incumbent  upon  us  in 
States— not  only  Florida;  we've  got  Texas,  California,  Arizona,  and 
a  large  number  of  other  places  where,  frankly,  they've  had  the 
problem  to  some  degree  worse  than  we  had — and  I  know  Mr. 
Leland  will  probably  tell  us  this,  but  they've  had  that  problem  for 
a  longer  period  than  we  have.  We  had  it  on  a  short,  gigantic  wave 
basis,  but  they  have  it  on  a  daily  continual  basis  day  after  day. 

And  these  things  really  to  some  degree  are  hopefully  going  to  be 
the  unifying  factors  that  bring  a  lot  of  people  together  to  finally 
decide  we  are  going  to  make  some  rational,  final  decision  on  this 
problem  and  jump  from  there  into  a  permanent  situation.  Funding 
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is  going  to  have  to  be  part  of  that,  and  I'm  hopeful  that  I  can  cer- 
tainly count  on  you  to  be  one  of  those  fighting  for  it,  because  I 
intend  to  be,  very  distinctly. 

Mr.  Mica.  Let  me  say,  if  I  may,  that  1  will  submit  for  the  record 
statistics  statewide  on  the  out-of-pocket  costs  for  the  State  of  Flor- 
ida. I'll  be  happy  to  do  that. 

Mr.  Smith.  We  gave  some  statistics  yesterday  in  terms  of  Jack- 
son Memorial  and  Hollywood  Memorial,  and  I  know  you  have  hos- 
pitals in  Palm  Beach  as  well  as  the  local  welfare  agencies  and  so 
on.  As  I  asked  the  Attorney  General:  "Even  when  you  talk  about 
block  grants,  what  happens  when  the  bucks  run  out  and  you  in  the 
local  area  still  have  the  people  there?  What  do  you  do  about  that? 
Close  your  eyes?"  If  you're  not  going  to  be  humanitarian,  then 
you're  not  going  to  be  anything.  And  you  can't  just  stop  providing 
services  when  the  services  are  required. 

Mr.  Mica.  Dade  County,  Fla.,  was  required  within  1  month  after 
Mariel  to  immediately  build  30  elementary  schools. 

Mr.  Mazzoli.  To  the  credit  of  the  State  of  Florida,  you  have  to 
say  that  the  leadership  from  the  State  level  down  to  the  local  level 
has  been  remarkable  in  the  willingness  of  the  citizens  to  rally  to- 
gether, and  make  the  most  of  a  tough  situation.  This  has  been  no- 
table in  the  history  of  this  country.  We  do  not  think  that  ought  to 
be  tested  day  in  and  day  out,  and  that  we  should  say,  "Well,  they 
did  it  in  the  past  and  they  can  do  it  in  the  future."  But  I  think 
Florida  has  written  a  pretty  glorious  chapter  in  its  history,  the  way 
it  reacted  to  it. 

The  gentleman  from  Florida,  Mr.  McCollum. 

Mr.  McCollum.  Thank  you,  Mr.  Chairman. 

I  think  Mr.  Mica  from  Florida  has  expressed  pretty  much  the 
sentiments  of  the  Florida  delegation  with  regard  to  this  whole 
problem  of  legalization,  the  cost  and  so  forth.  While  I  think  I  share 
the  view  with  most  of  my  colleagues  that  legalization  is  not  appro- 
priate and  do  not  believe  quite  as  much  as  the  chairman  does  in 
the  dire  consequences  of  striking  it,  I  think  we  ultimately  will  pass 
this  bill  this  session.  I  am  very  optimistic  about  it,  more  so  than 
last  time,  but  we  all  would  probably  at  this  point  live  with  it  if  we 
don't  get  the  bill  out,  but  we'd  like  the  opportunity  to  get  it  out, 
and  particularly  live  with  it  if  we  can  have  the  kind  of  reimburse- 
ment. 

But  I'd  like  to  ask  the  gentleman  about  one  thing  that  very  often 
gets  shortshift,  not  from  the  chairman  and  not  from  the  subcom- 
mittee, but  from  the  public.  And  that  is  the  whole  area  of  adjudica- 
tion. In  Florida  we  have  recently  some  statistics  that  haven't 
gotten  a  lot  of  publicity,  and  I  don't  even  know  if  the  gentleman  is 
aware  of  them,  but  I  know  he's  aware  of  the  condition. 

After  Krome  disappeared  as  an  institution  for  holding  folks,  it 
turns  out  there  were  about  1,100  or  so  who  were  released  from 
there,  and  of  the  1,100,  I  was  advised  a  week  or  so  ago,  only  66 
have  ever  had  a  hearing  on  asylum.  All  of  them  were  supposed  to. 
And  there  are  all  kinds  of  reasons  for  that  which  primarily  is  the 
Federal  court  order  on  pro  bono  attorney  work  down  there,  but  a 
lot  of  other  strings  and  factors  which  I  will  be  inquiring  about  later 
today  with  the  INS  Commissioner. 
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But  in  this  bill  there  is  a  speed-up  of  the  adjudications  process 
which  I  am  supportive  of,  but  there  is  no  provision— we  were  not 
able  to  get  a  majority  last  time  in  the  committee,  of  either  this  or 
the  whole  committee— to  get  Federal  courts  out  of  the  process, 
which  I  think  the  gentleman  agreed  with  me  on  and  cosponsored 
the  bill  that  would  do  that,  and  then  actually  dropped  his  own  bill 
in  to  establish  an  article  I  and  gain  some  independence  in  this 

area. 
Would  the  gentleman  care  to  comment?  Would  he  continue  to 

support  this  article  I? 

Mr.  Mica.  Oh,  absolutely.  And  let  me  tell  you.  There  is  total 
prostration  on  the  part  of  the  legal  community  in  handling  this  in 
Florida,  both  pro  and  con.  Those  who  would  like  to  see  the  situa- 
tion as  a  delaying  tactic  are  having  a  heyday.  The  statement  has 
been  made  time  and  time  again  that  under  the  present  systeni,  it  is 
not  even  reasonably  possible  to  expect  that  we'd  get  a  fraction  of 
the  number  of  cases  handled  in  the  lifetimes  of  the  aliens  who  are 

here. 

So  without  a  doubt,  there  is  no  question,  and  I  think  in  candid 
conversations  those  who  are  using  it  as  delaying  tactics  will  tell 
you  that  the  best  way  to  handle  the  situation  as  far  as  having 
nothing  done  is  to  keep  the  court  system  exactly  the  way  it  is.  Be- 
cause all  we'll  do  is  just  touch  a  few  hundred  in  the  next  few  years 
at  the  present  rate. 

If  I  recall,  one  Federal  judge  was  tied  up  on  one  case  with  a  half- 
dozen  individuals  for  about  18  months.  And  we  are  talking  about 
hundreds  of  thousands  of  people. 

So  it  is  very  clear  that  the  present  system  is  in  no  way  handling 
the  situation. 

Now,  whether  you  agree  or  disagree  that  people  should  stay  or 
leave,  I  think  we  should  all  agree  that  we  should  have  a  legal 
system  that  can  make  the  determinations  and  either  have  them  on 
their  way  as  legal  citizens  or  on  their  way  out  because  they  are  not 
here  legally — one  or  the  other.  But  we  shouldn't  just  count  on  a 
system  that  doesn't  work  to  see  our  goals  reached. 

Mr.  McCoLLUM.  Thank  you  for  commenting  on  it. 

I  think  the  point  he's  making— and  I'd  like  to  emphasize  with 
the  chairman— is  that  while  what  we're  doing  in  this  bill  is  a  vast 
improvement  over  the  procedures  used  internally  or  externally  by 
the  processes  involved,  the  Federal  district  courts  are  really  bot- 
tling things  up  and  will  continue  to  do  that  far  in  excess  of  what 
the  general  public  perhaps  perceives. 

Thank  you  very  much. 

Mr.  Mazzoli.  I  appreciate  that. 

Dan,  thank  you  for  your  testimony. 

Our  next  witness  is  our  distinguished  colleague  from  Texas, 
Mickey  Leland.  We  welcome  him.  Congressman  Leland,  your  state- 
ment is  made  a  part  of  the  record,  but  you  may  read  it  or  proceed 
however  you  wish.  Thank  you  for  your  patience. 
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TESTIMONY  OF  HON.  MICKEY  LELAND,  REPRESENTATIVE  FROM 
THE  18TH  DISTRICT  OF  THE  STATE  OF  TEXAS 

Mr.  Leland.  Thank  you  very  much,  Mr.  Chairman,  and  your  col- 
leagues on  the  subcommittee  for  this  opportunity  to  appear  before 
you  and  renew  the  debate  on  immigration. 

Above  all,  1  would  like  to  express  my  sincere  appreciation  to  the 
chairman  for  his  fair  and  evenhanded  direction  of  the  debate 
during  the  last  session  of  Congress,  and  for  his  openness  to  the 
views  of  his  opponents.  I've  been  one  of  them. 

Mr.  Mazzoli.  Thank  you  very  much.  1  would  say  to  the  gentle- 
man that  his  participation  in  the  debate  was  excellent.  I  think  the 
gentleman  and  I  would  agree  that  despite  the  awkward  hours  as- 
signed for  the  debate,  we  gave  the  Congress  and  the  people  who 
watched  it  a  lesson  in  what  history  is  really  all  about — the  living 
history  of  people  having  come  to  this  country,  the  various  means 
they  get  here,  and  what  they  contribute  when  they  are  here. 

1  thank  the  gentleman  for  having  participated. 

Mr.  Leland.  Thank  you,  Mr.  Chairman. 

I  would  also  like  to  commend  the  chairman  and  the  members  of 
the  subcommittee  for  their  tireless  work  over  several  years  to  pre- 
sent the  Congress  with  a  vehicle  for  considering  immigration 
reform.  There  can  be  no  doubt  as  to  the  necessity  of  such  reform. 
However,  Mr.  Chairman,  as  I  said  repeatedly  in  the  last  session,  I 
am  deeply  troubled  by  many  of  the  provisions  of  this  bill. 

Please  understand  that  these  objections  are  grounded  in  first- 
hand experience — my  district,  by  the  way,  probably  has  more  undo- 
cumented workers  residing  there,  or  as  many,  at  least,  as  any  dis- 
trict in  the  country — and  that  of  my  constituents,  in  a  State  as  di- 
rectly affected  by  immigration  as  any.  My  State  has  very  serious 
and  complicated  problems  of  immigration  of  people  who  want  to 
work  for  various  and  sundry  reasons. 

I  am  primarily  concerned  with  four  major  provisions  of  this  legis- 
lation: the  proposed  methods  of  controlling  illegal  immigration, 
principally  employer  sanctions;  legalization;  adjudication  proce- 
dures and  asylum;  and  foreign  policy  considerations. 

For  the  sake  of  brevity,  and  because  my  concerns  were  extensive- 
ly recorded  in  last  year's  debate,  allow  me  to  summarize  my  con- 
cerns. There  are  a  number  of  related  points  which  I  would  like  to 
discuss  with  you  at  a  later  time. 

First,  I  believe  that  employer  sanctions,  as  a  means  of  controlling 
illegal  immigration,  represent  a  real  danger  of  deeper  discrimina- 
tion against  those  who  look  foreign,  if  you  will.  This  concern  has 
been  eloquently  and  persuasively  argued  by  a  number  of  national 
Hispanic  organizations. 

Let  me  argue,  too,  that  even  the  consideration  of  the  Haitian 
problem  is  one  within  the  realm  of  this  same  issue. 

Their  fear  is  deeply  rooted  in  the  day-to-day  experiences  of  mi- 
norities in  border  States  such  as  my  State,  Texas.  Employer  sanc- 
tions will  be  applied  in  an  environment  in  which  adequate  staffing 
and  resources  for  enforcement  are  lacking,  law  enforcement  is  very 
often  arbitrary  and  abusive,  and  quick  redress  of  civil  rights  viola- 
tions is  difficult  to  obtain. 


193 

Having  grown  up  in  the  South,  having  grown  up  in  Texas, 
having  grown  up  in  Houston,  having  grown  up  in  the  fifth  ward  in 
Houston,  Tex.,  let  me  assure  you  that  enforcement  of  the  law  has 
been  a  very  severe  and  serious  problem.  From  my  perspective, 
being  a  black  person,  I  know  that  very  well. 

As  an  example  of  the  latter,  I  would  cite  a  case  of  civil  rights 
violations  which  occurred  in  the  course  of  a  surprise  inspection  in 
1979.  That  case  has  only  now  come  to  trial  in  Lufkin,  Tex.  It  has 
taken  3  years,  Mr.  Chairman.  In  such  an  environment,  new  en- 
forcement responsibilities  will  most  likely  encourage  the  existing 
tendency  to  choose  the  path  of  least  resistance  and  resort  to  crack- 
downs such  as  Operation  Jobs,  which  was  carried  out  in  a  blatantly 
discriminatory  and  abusive  manner. 

Let  me  say  there  was  one  radio  station  in  Houston  that  during 
the  course  of  Operation  Jobs  advertised  for  those  people  who  were 
of  Salvadoran  descent  to  come  to  that  radio  station  to  get  some  job 
opportunity.  And  as  they  proceeded  to  get  to  the  station,  they  were 
arrested  and  deported — a  scurrilous  way  of  appealing  to  the  sensi- 
tivities of  human  beings.  That  is  only  one  small  example. 

At  best,  employer  sanctions,  with  provision  for  a  secure  verifica- 
tion system,  would  only  work  if  mechanisms  to  prevent  discrimina- 
tion and  guarantee  quick  redress  are  increased  and  strengthened. 
At  worst,  it  can  be  credibly  argued  that  at  this  point  in  time,  ern- 
ployer  sanctions  will  create  problems  more  serious  than  those  it  is 
intended  to  address. 

Second,  Mr.  Chairman,  I  commend  the  subcommittee's  decision 
to  include  a  program  of  legalization  and  amnesty — or  should  I  just 
say  legalization. 

Mr.  Mazzoli.  We  are  raising  consciousness  around  this  place. 

Mr.  Leland.  Coming  from  the  fifth  ward  in  Houston,  Tex.,  my 
vocabulary  is  not  that  expansive  and  you  are  educating  me  on  a 
daily  basis. 

Mr.  Mazzoli.  It  is  as  expansive  as  it  needs  to  be. 

Mr.  Smith.  Watch  out. 

Mr.  Leland.  Still,  I  must  voice  certain  concerns.  I  feel  that  this 
program  would  be  fairer  and  more  successful  if  we  were  to  shorten 
the  required  time  of  continuous  residence  in  the  U.S.  and  eliminate 
the  second-tier  temporary  residence.  This  latter  designation  does 
not  give  aliens — I  am  very  reserved  about  using  that  term.  If  I 
might  educate  you  a  minute,  from  my  perspective,  every  time  I 
think  about  aliens  I  think  about  "Star  Wars"  and  so  on.  What  was 
that  famous  movie? 

Mr.  Smith.  "E.T." 

Mr.  Leland.  No,  not  "E.T."  There  was  one  a  long  time  ago— 
"War  of  the  Worlds."  I  think  about  aliens  coming  in. 

This  latter  designation  does  not  give  those  people,  the  people  we 
address  "the  aliens,"  any  certainty  that  they  will  not  ultimately  be 
deported.  Because  of  this,  it  is  not  clear  that  undocumented  work- 
ers would  choose  this  option  over  the  more  certain  protection  of 
anonymity. 

This  second-tier  temporary  residence  is  also  troubling  in  that  it 
would  tend  to  create  a  large  group  of  so-called  aliens  outside  the 
mainstream  of  our  society,  a  point  made  by  then-Secretary  of 
Labor,  Ray  Marshall,  in  1977.  This  point  is  made  all  the  more  trou- 
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bling  if  we  add  to  it  the  impact  of  denying  full  social  benefits  and 
assistance  to  the  newly  legalized  workers  and  their  children.  Con- 
sidering the  economic  and  social  contributions  made  by  these  indi- 
viduals, denial  of  benefits  strikes  me  as  unnecessarily  punitive  and, 
in  the  long  term,  unwise.  .     ,     , 

It  is  also  not  clear,  Mr.  Chairman,  precisely  how  many  workers 
or  undocumented  people  would  either  qualify  for  or  avail  them- 
selves of  the  legalization  provisions  of  earlier  legislation,  estimated 
that  the  response  would  be  about  20  percent.  If  we  are  serious 
about  resolving  the  problem  of  undocumented  workers,  we  must  be 
able  to  reach  a  significantly  larger  number. 

Third,  in  the  provisions  regarding  asylum  and  judicial  review  I 
see  a  more  fundamental  problem.  The  establishment  of  an  inde- 
pendent U.S.  Immigration  Board  is  an  important  and  laudable 
step.  However,  the  attempt  to  streamline  and  speed  up  procedures 
by  increasing  the  arbitrary  power  of  immigration  officials  and  the 
Attorney  General,  facilitating  summary  exclusion,  curtailing  judi- 
cial review,  and  unreasonably  shortening  the  time  period  for  pre- 
senting appeals,  seems  to  me  a  wrong  solution  and  a  dangerous 
precedent.  I  do  not  think  we  should  sacrifice  basic  due  process  and 
equity  guaranteed  by  the  Constitution  for  the  sake  of  expediency. 

Finally,  Mr.  Chairman,  I  believe  that  the  immigration  policy 
cannot  and  should  not  be  divorced  from  foreign  policy  consider- 
ations. In  practical  terms,  we  will  not  resolve  our  immigration 
problems  through  unilateral  decisions,  disregarding  the  needs  and 
concerns  of  neighbors  such  as  Mexico.  I  would  like  to  draw  your 
attention  once  again  to  the  plea  of  our  colleagues  in  the  Mexican 
Senate  last  December.  The  Mexican  Senate,  pointing  to  the  reper- 
cussions within  Mexico,  and  the  effect  of  bilateral  relations,  of  pas- 
sage of  the  Simpson-Mazzoli  bill,  asked  for  extensive  bilateral  and 
multilateral  consultations.  It  is  important  that  we  heed  this  plea. 

The  development  of  an  immigration  policy  in  consultation  with 
our  neighbors  who  will  be  affected  by  it  does  not  constitute  an  ab- 
dication of  our  responsibility  to  the  American  people.  On  the  con- 
trary, it  would  be  a  necessary  recognition  of  our  complex 
interdependence  with  our  neighbors  and  an  attempt  to  deal  with 
immigration  problems  at  their  root. 

Mr.  Chairman,  I  believe  I  have  told  you  today  those  things  that 
reflect  the  real  concerns  of  my  constituents  in  Texas  and  the  expe- 
rience of  all  the  minorities  in  Texas.  I  am  at  present  consulting 
with  immigration  attorneys  and  community  organizations  in  my 
district  and  through  Texas  to  receive  their  specific  views  on  the  im- 
migration bill.  I  would  like  to  share  their  views  with  you  in  the 
near  future. 

Again,  I  thank  you  for  the  opportunity  to  appear  before  this  sub- 
committee, and  I  hope  that  we  can  reach  some  reasonable  result. 
[The  complete  statement  follows:] 

Remarks  by  Congressman  Mickey  Leland 

I  want  to  thank  the  chairman  and  the  subcomittee  for  this  opportunity  to  appear 
before  you  and  renew  the  debate  on  immigration  reform.  Above  all,  I  would  like  to 
express  my  sincere  appreciation  to  the  chairman  for  his  fair  and  evenhanded  direc- 
tion of  the  debate  during  the  last  session  of  Congress,  and  for  his  openness  to  the 
views  of  his  opponents. 
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It  is  my  hope  that  through  discussions  at  this  early  stage — today  and  in  the 
coming  weeks — we  will  be  able  to  find  common  ground  and  resolve  some  of  our  dif- 
ferences. I  took  no  pleasure  from  being  on  the  opposite  side  from  my  respected 
friend,  the  chairman  of  the  subcommittee,  in  the  last  session. 

I  would  also  like  to  commend  the  chairman  and  the  members  of  the  subcommittee 
for  their  tireless  work  over  several  years  to  present  the  Congress  with  a  vehicle  for 
considering  immigration  reform.  There  can  be  no  doubt  as  to  the  necessity  of  such 
reform.  However,  as  I  said  repeatedly  in  the  last  session,  I  am  deeply  troubled  by 
many  of  the  provisions  of  this  bill.  Please  understand  that  these  objections  are 
grounded  in  first-hand  experience — mine,  and  that  of  my  constituents — in  a  State  as 
directly  affected  by  immigration  as  any. 

I  am  primarily  concerned  with  four  major  provisions  of  this  legislation:  The  pro- 
posed methods  of  controlling  illegal  immigration,  principally  employer  sanctions;  le- 
galization; adjudication  procedures  and  asylum;  and  foreign  policy  considerations. 

For  the  sake  of  brevity  and  because  my  concerns  were  extensively  recorded  in  last 
year's  debate,  allow  me  to  summarize  my  concerns.  There  are  a  number  of  related 
points  which  I  would  like  to  discuss  with  you  at  a  later  time. 

First,  I  believe  that  employer  sanctions,  as  a  means  of  controlling  illegal  immigra- 
tion, represent  a  real  danger  of  deeper  discrimination  against  those  who  look  for- 
eign, if  you  will.  This  concern  has  been  eloquently  and  persuasively  argued  by  a 
number  of  national  Hispanic  organizations.  Their  fear  is  deeply  rooted  in  the  day-to- 
day experiences  of  minorities  in  border  States  such  as  Texas.  Employer  sanctions 
will  be  applied  in  an  environment  in  which  adequate  staffing  and  resources  for  en- 
forcement are  lacking,  law  enforcement  is  very  often  arbitrary  and  abusive,  and 
quick  redress  of  civil  rights  violations  is  difficult  to  obtain. 

As  an  example  of  the  latter,  I  would  cite  a  case  of  civil  rights  violations  which 
occurred  in  the  course  of  a  "surprise  inspection"  in  1979.  That  case  has  only  now 
come  to  trial  in  Lufkin,  Tex.  It  has  taken  3  years.  In  such  an  environment,  new 
enforcement  responsibilities  will  most  likely  encourage  the  existing  tendency  to 
"choose  the  path  of  least  resistance"  and  resort  to  crackdowns  such  as  "operation 
jobs,"  which  was  carried  out  in  a  blatantly  discriminatory  and  abusive  manner. 

At  best,  employer  sanctions — with  provisions  for  a  "secure  verification  system" — 
would  only  work  if  mechanisms  to  prevent  discrimination  and  guarantee  quick  re- 
dress are  increased  and  strengthened.  At  worst,  it  can  be  credibly  argued  that  at 
this  point  in  time,  employer  sanctions  will  create  problems  more  serious  than  those 
it  is  intended  to  address. 

Second,  I  commend  the  subcommittee's  decision  to  include  a  program  of  legaliza- 
tion and  amnesty.  Still,  I  must  voice  certain  concerns.  I  feel  that  this  program 
would  be  fairer  and  more  successful  if  we  were  to  shorten  the  required  time  of  con- 
tinuous residence  in  the  United  States  and  eliminate  the  section-tier  "temporary 
residence."  This  latter  designation  does  not  give  aliens  any  certainty  that  they  will 
not  ultimately  be  deported.  Because  of  this,  it  is  not  clear  that  undocumented  aliens 
would  choose  this  option  over  the  more  certain  protection  of  anonymity. 

This  second-tier  temporary  residence  is  also  troubling  in  that  it  would  tend  to 
create  a  large  group  of  aliens  outside  the  mainstream  of  society,  a  point  made  by 
then-Secretary  of  Labor,  Ray  Marshall,  in  1977.  This  point  is  made  all  the  more 
troubling  if  we  added  to  it  the  impact  of  denying  full  social  benefits  and  assistance 
to  the  newly-legalized  aliens  and  their  children.  Considering  the  economic  and  social 
contributions  made  by  these  individuals,  denial  of  benefits  strikes  me  as  unnecessar- 
ily punitive  and,  in  the  long  term,  unwise. 

It  is  also  not  clear  precisely  how  many  aliens  would  either  qualify  for  or  avail 
themselves  of  the  legalization  provisions.  The  Carter  administration,  in  analyzing 
similar  provisions  of  earlier  legislation,  estimated  that  the  response  would  be  about 
20  percent.  If  we  are  serious  about  resolving  the  problem  of  undocumented  workers, 
we  must  be  able  to  reach  a  significantly  larger  number. 

Third,  in  the  provisions  regarding  asylum  and  judicial  review,  I  see  a  more  funda- 
mental problem.  The  establishment  of  an  independent  U.S.  Immigration  Board  is  an 
important  and  laudable  step.  However,  the  attempt  to  streamline  and  speed  up  pro- 
cedures by  increasing  the  arbitrary  power  of  immigration  officials  and  the  Attorney 
General,  facilitating  summary  exclusion,  curtailing  judicial  review,  and  unreason- 
ably shortening  the  time  period  for  presenting  appeals,  seems  to  me  a  wrong  solu- 
tion and  a  dangerous  precedent.  I  do  not  think  we  should  sacrifice  basic  due  process 
and  equity  guaranteed  by  the  Constitution  for  the  sake  of  expediency. 

Finally,  Mr.  Chairman,  I  believe  that  immigration  policy  cannot  and  should  not 
be  divorced  from  foreign  policy  considerations.  In  practical  terms,  we  will  not  re- 
solve our  immigration  problems  through  unilateral  decisions,  disregarding  the  needs 
and  concerns  of  neighbors  such  as  Mexico.  I  would  like  to  draw  your  attention  once 


196 

again  to  the  plea  of  our  colleagues  in  the  Mexican  Senate  last  December.  The  Mexi- 
can Senate,  pointing  to  the  repercussions  within  Mexico,  and  the  effect  on  bilateral 
relations,  of  passage  of  the  Simpson-Mazzoli  bill,  asked  for  extensive  bilateral  and 
multilateral  consultations.  It  is  important  that  we  heed  this  plea. 

The  development  of  an  immigration  policy  in  consultation  with  our  neighbors  who 
will  be  affected  by  it  does  not  constitute  an  abdication  of  our  responsibility  to  the 
American  people.  On  the  contrary,  it  would  be  a  necessary  recognition  of  our  com- 
plex interdependence  with  our  neighbors  and  an  attempt  to  deal  with  immigration 
problems  at  their  root. 

Mr.  Chairman,  I  believe  that  what  I  have  told  you  today  reflects  the  real  concerns 
of  my  constituents  in  Texas  and  the  experience  of  minorities  in  Texas.  I  am  at 
present  consulting  with  immigration  attorneys  and  community  organizations  in  my 
district  and  throughout  Texas,  to  receive  their  specific  views  on  the  immigration 
bill.  I  would  like  to  share  their  views  with  you  in  the  near  future. 

Again,  I  thank  you  for  the  opportunity  to  appear  before  the  committee  and  I  hope 
that  we  will  be  able  to  continue  these  discussions. 

Mr.  Mazzoli.  Well,  Mr.  Congressman,  thank  you  very  much  for 
your  help.  You  have  been  cogent  and  you  have  been  on  target  on 
the  controversial  elements  of  our  bill. 

Let  me  yield  myself  5  minutes,  and  then  I  will  let  my  colleague 
from  Florida,  Mr.  Smith,  get  into  the  question  of  due  process.  Yes- 
terday he  had  a  very  interesting  discussion  with  the  Attorney  Gen- 
eral on  administrative  due  process  and  judicial  due  process  on  the 
question  of  asylum. 

I  certainly  want  to  cooperate  with  our  neighbor  to  the  south  and 
our  neighbor  to  the  north  and  all  of  our  neighbors  in  the  whole 
hemisphere.  But  I  really  do  not  think  we  can  draft  a  bill  solely  on 
what  they  think  is  the  way  we  ought  to  go. 

In  our  bill,  at  the  insistence  of  the  gentleman  from  California, 
Mr.  Lungren,  is  a  provision  which  sets  up  a  commission  between 
Mexico  and  the  United  States  to  discuss  a  lot  of  things— not  just 
immigration.  We  have  problems  galore  that  we  will  be  talking 
about  for  years  to  come.  So  in  our  bill  we  try  to  make  the  first  ten- 
tative steps  toward  a  consultation.  But  I,  for  one,  think  it  would  be 
not  correct  for  us  to  consult  directly  with  them  about  precisely 
what  is  in  the  bill.  We  have  some  idea  from  them  in  writings  of 
Mexican  scholars  of  what  the  general  lay  of  the  land  is,  and  we 
certainly  take  those  into  consideration.  I  have  met  with  Mexican 
officials  in  Mexico  City  and  in  Washington. 

Mickey,  you  mentioned  the  20  percent  factor  for  legislation — and 
that's  about  what  we  get  from  other  witnesses.  Twenty  percent 
might  respond. 

In  our  bill  we  make  an  effort  to  have  a  storefront  outreach,  as 
you  know.  We  try  to  get  to  the  people  who  would  qualify  for  the 
program.  We  also  put  an  insulator,  a  kind  of  intervening  element, 
between  the  individuals  and  the  INS  by  having  these  voluntary 
agencies — church  groups,  ethnic  groups — make  the  first  contact 
with  the  people  so  that  the  people  would  feel  they  were  not  vulner- 
able. They  can  come  in  and  talk  to  a  person  who  is  not  going  to 
bust  them  if  their  papers  are  not  in  order. 

So  we  are  hoping  to  build  that  20  percent  up. 

I  said  yesterday  at  the  hearing  that  the  GAO  reports  that 
Canada  had  about  a  20  or  30  percent  response;  France  has  had  a 
fairly  low  response  to  its  amnesties  and  legalization  programs  in 
the  past.  So  it  is  hard  to  say  just  how  far  we  can  build  that  number 
up. 
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You  make  mention  that  certain  activities  in  the  enforcement 
area  have  been  less  than  sensitive  and  sometimes  have  been  found 
by  the  courts  to  have  been  overreaching  and  legally  sanctionable. 
The  question  I  would  ask  is:  If  we  do  not  pass  a  bill  that  has  com- 
ponent parts  which  tend  to  solve  the  problem,  aren't  we  simply 
condemning  to  the  future  what  we  have  today,  which  is  periodic 
enforcements,  kind  of  a  cyclical  flow  of  this  activity?  Would  not 
what  we  suggest  here  be  attractive  because  it  might  fmesse  some  of 
the  very  same  problems  that  you  legitimately  point  out  in  your 
statement? 

Mr.  Leland.  Mr.  Chairman,  let  me  respond  by  saymg  that  I  am 
fearful  that  if  we  provide  more  sanctions  in  that  way,  indeed  what 
we  are  going  to  find  is  a  multiple  response,  that  we  realize  in 
Texas  in  particular,  where  we  find  that  law  enforcement  officers 
are  terribly  abusive,  particularly  those  who  have  not  dealt  with 
this  problem  on  a  daily  basis. 

And  so  I  am  very  fearful  about  the  violation  of  human  rights  and 
human  dignity,  for  that  matter,  by  those  law  enforcement  agents 
who  would  be  given  authority  to  go  forward  to  execute  what  it  is 
that  you  desire. 

Mr.  Mazzoli.  Thank  you.  I  appreciate  that.  Thank  you  for  takmg 
the  time  to  join  us. 

Mr.  Leland.  Mr.  Chairman,  if  I  might,  I'd  like  to  also  respond  on 
another  point  you  raised. 
Mr.  Mazzoli.  Certainly. 

Mr.  Leland.  It  had  to  do  with  dealing  with  our  neighbors  to  the 
south  of  us  in  Mexico,  and  other  neighbors,  for  that  matter,  who 
would  be  affected  by  what  we  do. 

Let  me  beg  to  differ  with  you  on  the  issue  of  how  we  relate  or 
communicate  with  them. 

I  think  when  we  raise  a  question  as  serious  as  the  immigration 
policy  that  we  raise  today,  the  serious  foreign  policy  implications 
that  I  see  raised  here  are  terribly,  terribly  important  to  not  only  us 
but  also  to  our  neighbors.  And  if,  in  fact,  we  were  to  pass  an  immi- 
gration policy  without  true  consultation,  without  bilateral  consider- 
ation—and not  necesarily  having  them  dictate  to  us  what  it  is  that 
we  should  pass  as  a  nation,  but  rather  considering  their  attitudes 
and  the  issues  that  they  see  raised  by  the  passage  of  this  kind  of 
legislation,  it  seems  to  me  we  ought  to  engage  in  a  very  serious  dis- 
cussion on  these  matters. 

And  while  I  again  feel  very  strongly  that  indeed  we  need  to  de- 
velop policy  ourselves  that  relate  to  us,  this  is  a  very  small  world 
today.  And  Mexico  being  our  neighbor  has  been  juxtaposed  to  us 
for  various  and  sundry  reasons,  and  God  knows  that  a  lot  of  those 
reasons  were  because  of  the  prejudices  that  we  held  as  a  nation 
toward  them  for  as  long  as  we  have  been  in  existence. 

I  think  that  today  we  are  at  a  very  sensitive  time  in  developing  a 
friendly  relationship  with  Mexico  and  other  nations  with  which  we 
have  similar  problems.  And  we  ought  to  consider  whether  or  not 
we  are  going  to  further  damage  any  opportunity  for  us  to  reach  out 
to  our  neighbors  and  say,  "We  want  to  work  with  you."  And  that  is 
the  concern  I  raised  about  foreign  policy  implications. 

Mr.  Mazzoll  Thank  you  very  much,  Mickey.  Certainly  it  is  not 
out  of  our  thinking  for  1  second.  The  question  is  just  how  to  go 
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about  doing  it  since  we  are  a  sovereign  nation  and  we  have  to 
make  judgments  about  what  is  best  for  the  United  States.  Never- 
theless, when  you  have  a  neighbor  as  big  as  Mexico  nearby  with  its 
problems,  we  certainly  cannot  ignore  them. 

The  gentleman  from  Texas. 

Mr.  Hall.  I  have  no  questions. 

Mr.  Mazzoll  The  gentleman  from  Florida,  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Leland,  first  of  all  let  me  commend  you  for  picking  out  those 
areas  that  are  obviously  of  major  concern  to  most  people  and  high- 
lighting and  focusing  on  those. 

I'd  also  commend  you  for  your  relation  of  the  foreign  policy  issue 
to  the  whole  question  because  there  is  no  doubt  that  this  is  one  of 
the  overriding  issues  creating  this  whole  problem.  Foreign  policy  in 
terms  of  our  economic  policies  in  South  America,  for  instance — 
Latin  America,  South  America,  the  Caribbean — have  created  a  mi- 
gration over  the  years  in  Mexico,  created  these  migrations  to  the 
United  States.  We  really  have  to  look  at  those  in  terms  of  a  coordi- 
nated effort  to  finally  get  some  handle  on  all  of  this. 

Because  no  matter  what  we  put  on  the  printed  page,  until  we 
solve  the  root  cause  of  the  problem,  all  we  are  doing  is  really,  after 
the  horse  is  out,  trying  to  lock  the  barn  door.  We  are  never  getting 
to  the  point  of  trying  to  keep  the  horse  in  the  barn  to  begin  with 
by  making  it  more  attractive  for  people  because  there  are  opportu- 
nities in  their  own  home  country  to  earn  what  they  can  earn  in  the 
United  States. 

The  problem,  however,  relates  to  some  of  the  issues  as  to  what 
we  need  to  do  at  least  as  a  first  step  here  because  the  Judiciary 
Committee  doesn't  have  foreign  affairs  jurisdiction,  although  I  sit 
on  Foreign  Affairs  and  it's  almost  as  difficult  up  there  to  believe 
we  have  foreign  affairs  jurisdiction. 

On  the  question  of  sanctions — and  I  share  your  concerns  about 
those.  Even  before  I  was  elected  I  came  in  thinking  that  there  were 
some  major  problems  with  the  area  of  sanctions.  But  just  on  a  hy- 
pothetical basis,  suppose  there  were  the  dollars  and  the  enforce- 
ment mode — setting  aside  local  law  enforcement  for  the  time 
being — if  they  were  provided  and  they  weren't  lacking,  do  you  feel 
that  sanctions  would  then  be  appropriate,  that  you  could  do  a  good 
job  of  what  you  intend  to  do  with  sanctions,  and  that  is  really  deter 
rather  than  punish  employers? 

Mr.  Leland.  I  don't  think  so. 

Mr.  Smith.  What  would  you  suggest  instead? 

Mr.  Leland.  I'm  not  really  sure,  Mr.  Smith.  I  wish  I  had  the 
answer  to  that.  And  that  is  why  it's  hard  to  argue  against  the 
policy  that's  being  involved  when  in  fact  you  don't  have  an  alterna- 
tive. I  just  feel  in  the  whole  area  of  providing  some  kind  of  deter- 
rence for  undocumenteds  coming  across  the  border,  we  need  to  do 
something.  It's  esoteric  to  a  lot  of  people  but  it's  clear  and  simple 
in  my  mind.  And  that  is  we  need  to  develop  better  relationships 
with  those  countries,  provide  resources  to  help  them  to  industrial- 
ize, to  help  them  to  provide  better  job  opportunities  for  their 
people,  the  people  who  would  come  here  for  those  very  things. 

That  to  me  is  the  real  answer,  as  opposed  to  providing  for  these 
so-called  stopgap  measures. 
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I  realize  something  has  to  be  done,  and  I  know  that  the  people 
here,  particularly  on  this  committee,  are  very  sincere  about  devel- 
oping an  instrument  by  which  we  can  resolve  the  problem  that  af- 
flicts our  country  so  much.  But  at  the  same  time,  I  think  if  we,  as  I 
do,  regard  the  human  rights  of  people,  regardless  of  what  country 
they  come  from,  we  must  go  beyond  ourselves,  our  own  reach,  in 
order  that  we  resolve  these  problems. 

We  think  of  undocumented  problems  as  being— you  have  been 
more  involved  in  this,  but  most  people  think  in  this  country  that 
we're  talking  about  people  who  come  from  Mexico. 

Look  at  Haiti.  There  is  a  terribly  oppressive  regime  that  runs 
that  country.  People  take  all  kinds  of  precarious  steps  to  get  from 
Haiti  to  this  country,  to  eke  out  a  living  for  their  families,  to  seek 
refuge,  to  save  their  lives  in  many,  many  instances,  and  from  in- 
carceration. 

I  think  in  terms  of  the  leverage  we  have  on  Haiti— for  mstance, 
if  we  were  to  make  a  foreign  policy  consideration,  we  would  use 
our  leverage  with  Haiti,  maybe  Dr.  Duvalier,  to  do  what  we  can  to 
assure  that  that  at  least  that  country— not  to  dictate  to  them  what 
they  ought  to  be  doing,  but  at  least  to  use  the  power  of  sanctions 
against  the  country,  as  we  do  in  Cuba  and  as  we  do  in  other  parts 
of  the  world  for  that  matter,  in  order  that  we  can  help  them,  not 
only  in  terms  of  them  imposing  human  rights  standards  in  that 
country,  but  also  to  provide  resources  for  them  to  develop  job  op- 
portunities for  the  people  so  they  can  work  and  develop  a  comfort- 
able living  for  themselves,  their  families,  and  everything  else. 

Mr.  Smith.  I  couldn't  agree  with  you  more,  because  I  feel  exactly 
the  same  way  as  you  on  that  point. 

But  let  me  take  the  converse  and  take  the  side  that  you  are  now 
arguing  and  see  if  I  can't  throw  it  back  the  other  way. 

With  reference  to,  rather  than  legalization  with  the  tiered  struc- 
ture that  is  in  the  bill  before  us,  advancing  the  date  like  you  want 
to  do  or  removing  the  two  dates,  don't  you  think  that's  going  to 
have  the  converse  effect  by  in  fact  promoting  more  people  to  come 
here,  seeing  if  they  can  struggle  in  under  that  advancing  date,  and 
not  have  a  two-tiered  system,  rather  than  promoting  them  to  stay 
in  their  own  country  even  if  we  were  going  to  make  some  of  the 
civil  rights,  human  rights,  and  economic  advances  in  those  foreign 
countries? 

Mr.  Leland.  I  realize  how  very  sophisticated  we  are  today,  but 
think  about  it:  that  two-tiered  system  was  in  existence,  in  fact, 
when  the  Europeans  came  over  here  and  established  themselves  as 
citizens,  imposed  themselves  on  organized  society,  called  the  Native 
American  tribunals  or  whatever.  But  I  am  concerned  about  how  it 
is  that  we  further  defer  opportunities  for  people  to  be  legalized,  so 
to  speak,  and  to  come  to  this  country.  Sure,  it  will.  It  will  send  a 
signal  that  in  fact  more  people  are  to  come  here.  But  at  the  same 
time,  we  have  certain  controls  that  would  disallow  that. 

I  suggest  that  the  people  who  come  here  illegally  today,  consider- 
ing the  conditions  that  exist  today— are  not  going  to  stop  coming 
whether  we  establish  this  law  or  not.  The  fact  is  that  there  are  il- 
legal aliens  or  illegal  workers  who  come  here  seeking  refuge  from 
problems  that  run  rampant  throughout  their  countries  for  what- 
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ever  reason,  and  this  land  has  promoted  the  fact  that  we  are  the 
best  and  the  strongest  and  we  have  the  most  to  offer. 

Thus,  for  as  long  as  this  country  is  as  strong  and  powerful  and 
affluent  as  it  is,  in  spite  of  the  problems  that  we  have,  people  are 
going  to  want  to  come  to  America.  And  I  would  hope  that  is  the 
case  whether  we  pass  a  bill  or  not. 

Mr.  Mazzoli.  The  gentleman's  time  is  up. 

Mr.  Smith.  Thank  you. 

Mr.  Mazzoli.  The  gentleman  from  Florida  is  recognized  for  5 
minutes. 

Mr.  McCoLLUM.  Thank  you. 

I  think  the  experience  of  the  gentleman  from  Texas  in  describing 
the  situation  from  his  perspective  is  very  good  for  this  subcommit- 
tee to  hear.  I  am  curious  if  the  gentleman  has  any  suggestions 
about  the  mechanisms  to  prevent  discrimination  in  the  employer 
sanction  area  which  we  might  benefit  from.  I  know  you  alluded  to 
that  in  your  statement.  The  specific  language  I'm  quoting  back  to 
you.  But  I  am  very  interested  in  preventing  any  possibility  of  that, 
and  whether  you  have  them  today  or  down  the  road,  I  would  hope 
that  you'd  submit  them  to  the  subcommittee. 

Mr.  Leland.  I  certainly  will,  and  I  will  engage  in  conversations, 
as  I  have  in  the  past,  with  employers  of  undocumented  workers. 
And  I  have  talked  to  many  of  them.  I  have  many  of  them  in  my 
district.  There's  big  employers  and  small  employers  of  those  people. 

One  of  the  problems  with  these  kinds  of  sanctions  is,  of  course, 
the  inherent  prejudices  that  people  hold  against  foreigners. 

In  Texas  we  have  a  problem  with  particularly  Mexican  people 
who  come  as  undocumented  workers,  and  the  police  departments, 
the  policemen,  are  the  ones  who  tend  to  abuse — not  all  of  them, 
many  do  a  great  job.  But  many  of  these  people  are  inherently  for 
some  reason  prejudiced  against  people  who  are  foreigners  in  my 
district  in  particular.  Let  me  speak  to  my  district  in  particular. 

A  lot  of  policemen,  let  me  say,  in  recent  years,  have  learned  to 
lock  out  their  prejudices  when  they  go  to  serve  notice  on  people  for 
illegal  actions  one  way  or  another — blacks,  whites,  Hispanics,  or 
otherwise — thus  realizing  their  professional  responsibility  was  a  lot 
more  important  to  them  than  was  their  personal  considerations. 
And  I  applaud  them. 

But  the  problem  is  that  there  are  so  many  people  who  are  left  in 
this  world  who  are  prejuudiced  against  people  who  are  not  like 
them.  They  tend  to  continue  those  prejudices.  And  all  I'm  saying  is 
that  to  provide  this  kind  of  sanction  provides  even  further  discrimi- 
nation. We  have  not  solved  the  problem  of  discrimination  against 
Mexican  Americans,  blacks,  and  other  minorities  in  this  country. 

Mr.  McCoLLUM.  Would  you  prefer  if  we  did  some  enhancement  of 
the  enforcement  policies,  something  that  is  not  currently  in  this 
bill  but  that  might  be  considered  separately  or  as  an  amendment  to 
it,  that  we  use  expansion  of  the  current  immigration  officers, 
rather  than  somehow  delegating  powers  to  local  police  officers? 
Would  you  feel  the  expansion  of  the  immigration  officers  would  be 
better? 

Mr.  Leland.  I  would  think  very  much  so.  That  would  limit  the 
problem.  I'd  have  to  analyze  it  a  lot  more  deeply  than  I  can  at  this 
moment,  of  course.  But  very  definitely  I  would  very  much  like  the 
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committee,  and  you  for  that  matter,  to  seek  that  enhancement.  Be- 
cause I  think  the  immigration  officers,  who  have  been  so  accus- 
tomed to  deaUng  with  the  problem,  are  more  sensitive  than  are  the 
local  police  authorities  in  my  district  and  in  other  districts 
throughout  the  country. 

Mr.  McCoLLUM.  I  gather,  though,  that  as  of  today  you  do  not 
have  specifics  for  us  with  regard  to  employer  sanction  mechanisms. 

Mr.  Leland.  That's  right.  At  this  point,  given  not  the  alterna- 
tive, my  response  is  that  we  ought  not  to  do  it. 

Mr.  Mazzoli.  If  I  could  interrupt  for  a  moment,  let  me  ask  this: 
Mickey,  it's  true  that  people  say,  "I  don't  like  the  legalization  sec- 
tion; let's  get  rid  of  that.  Let's  get  rid  of  employer  sanctions.  Let's 
get  rid  of  this  and  that."  And,  of  course,  you  reach  the  point  of  not 
having  a  bill  left.  And  if  you  have  no  bill  left,  get  no  bill,  then 
what  you  have  is  a  continuation  of  today's  situation,  which  from 
what  I  understand,  after  studying  the  thing  for  2  years,  is  exploita- 
tion, it's  abuse  of  people,  it's  denial  of  due  process  to  people,  it's  a 
failure  to  correct  some  of  the  most  outrageous  behavior  of  people 
toward  people.  That's  what  we  have  today. 

This  bill  has  symmetry  and  balance.  It's  been  studied  by  four  ad- 
ministrations. It  s  been  passed  on  by  the  Hesburgh  Commission.  All 
these  people,  people  smarter  than  Ron  Mazzoli,  say,  "Look,  this 
will  make  it  better." 

Why  don't  we  take  a  chance  to  make  something  better  than  con- 
demning the  hundreds  of  thousand  of  people  in  Houston,  Tex.  Ken- 
tucky, New  York,  and  the  country  to  the  fate  that  they  have 
today? 

Mr.  Leland.  Well,  Mr.  Chairman,  I  have  never  at  any  time  ques- 
tioned the  motives  of  the  gentleman  nor  the  people  who  have  made 
this  a  consideration  for  the  time  that  you  have  indicated.  My  prob- 
lem is  that  there  are  certain  problems  inherent  in  the  bill  that  are 
going  to  become  more  pronounced  in  the  State  of  Texas  where  I 
come  from,  and  I'm  sure  in  California,  and  other  places  where  the 
problem  is  rampant.  And  I  have  pointed  out  the  areas  of  my  con- 
cern. 

I  recognize  the  process  is  very  important,  the  process  of  your  con- 
sideration, the  process  of  the  consideration  of  the  objective  analysis 
of  members  of  Congress  and  how  they  vote  on  this  matter. 

Indeed,  our  debate,  if  you  have  it,  is  very  good,  and  hopefully 
something  will  come  out  of  this  Congress  that  is  refined  enough 
that  will  appeal  to  the  sensitivites  that  I  have  raised  and  also  the 
concerns  that  you  have  raised. 

I  realize  and  acknowledge  that  we  need  something  done.  It  is  just 
that  some  of  those  things  that  you  want  to  do  I  don't  want  you  to 

do. 

Mr.  Mazzoli.  Thank  you.  I  appreciate  it.  If  you  have  your  way, 

we  won't  do  it. 

The  gentleman  from  California  was  detained  for  a  moment.  The 
gentleman  is  recognized  for  5  minutes. 

Mr.  LuNGREN.  I'm  sorry  I  wasn't  here  to  hear  your  testimony  but 
I  have  gone  through  most  of  it. 

One  of  the  questions  I  have  is  that  one  of  our  witnesses  yester- 
day suggested  that  if  it  could  possibly  be  done,  the  best  thing  we 
could  do,  because  of  the  disparity  of  economic  circumstances  that 
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exist  between  ourselves  and  Mexico,  and  because  we  have  an  his- 
torical relationship  between  that  country  and  ourselves,  would  be 
to  have  an  open  border  type  of  situation. 

Would  you  support  moving  in  that  direction?  Would  you  think 
that  would  be  at  all  practical? 

Mr.  Leland.  Well,  that's  a  bit  much.  I'm  not  opposed  to  it. 

Mr.  LuNGREN.  I'm  trying  to  get  your  thinking. 

Mr.  Leland.  I  don't  feel  strongly  about  it  because  I  realize  there 
has  to  be  some  control  between  the  borders.  But  I  would  suggest 
that  that  might  be  the  answer. 

However,  let  me  suggest— well,  it's  political  suicide  for  me  to  say 
that.  [Laughter.] 

Mr.  LuNGREN.  I'm  not  asking  you  to  commit  hari-kari. 

Mr.  Leland.  But  I  have  done  it  so  many  times.  [Laughter.] 

Mr.  LuNGREN.  We  could  keep  it  a  secret.  [Laughter.] 

Mr.  Mazzoll  We  could  make  it  off  the  record. 

Mr.  Leland.  The  situation  between  Mexico  and  the  United 
States  is  a  unique  situation,  as  you  know,  because  you're  from  Cali- 
fornia. You  know  as  well  as  I  do  that  something  needs  to  be  done 
bilaterally  between  our  countries.  Maybe  it's  not  the  immigration 
bill  that  will  address  this  problem,  but  I  still  raise  concerns  about 
the  foreign  policy  implications.  I  think  we  need  to  work  very  close- 
ly with  the  Mexican  Government  to  try  to  determine  exactly  how  it 
is  that  we  can  relate  to  one  another.  I  am  not  opposed  to  open  bor- 
ders between  Mexico  and  Texas. 

Mr.  Lungren.  One  of  the  things  I  tried  to  get  in  the  bill  was  a 
cooperative  effort  for  consultation  between  ourselves  and  Mexico. 
Because  of  the  problem  of  this  thing  going  off  to  other  comrnittees 
before  it  ever  gets  to  the  floor  we  have  a  rather  limited  version  in 
the  bill. 

Mr.  Leland.  I  like  the  provision.  It  was  explained  to  me  by  the 
chairman,  by  the  way. 

Mr.  Lungren.  Thank  you.  It  would  be  my  hope  that  on  the  floor 
we  could  expand  it  to  have  even  more  serious  consultation  required 
between  ourselves  and  Mexico  in  all  of  our  relations  as  it  applies  to 
immigration,  not  just  an  H-2  program  or  anything  else,  but  in  all 
our  relations  with  that  country.  Because  when  you  think  about  the 
bracero  program,  there  are  a  lot  of  obvious  problems  with  it,  but 
the  point  is  we  started  it  without  consulting  Mexico  and  we  ended 
it  without  consulting  Mexico,  and  there  is  no  reason  to  wonder  why 
they  think  perhaps  we  don't  view  them  as  partners  in  all  of  this. 

I  know  you  spoke  about  this  a  little  earlier  before  I  was  here,  but 
I'd  like  to  get  your  thinking  on  it.  In  terms  of  employer  sanctions— 
and  it  sort  of  rolls  into  a  question  that  was  asked  you  about  the 
legalization.  I  acknowledge  that  we  are  never  going  to  totally  con- 
trol our  borders.  I  happen  to  think  we  can  put  some  leverage  on  it, 
we  can  have  some  control. 

And  it  seems  to  many  of  us  that  one  of  the  keys  is  demagnetizing 
the  migration.  That  is,  the  greatest  attraction  is  jobs.  As  long  as 
the  United  States  has  its  position  of  economic  strength— and  we 
still  have  that,  despite  all  the  problems  we  have  now  vis-a-vis  the 
rest  of  the  world — people  are  going  to  be  drawn  here. 

So  that  being  the  case,  it  seemed  to  us  that  if  we  were  to  have 
some  control  over  it,  we  had  to  do  something  about  the  nexus  be- 
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tween  job  opportunity  and  someone  seeking  that  job.  And  that  is 
where  we  came  up  with  the  employer  sanctions. 

Now,  if  you  could  accept  this  hypothetical,  that  employer  sanc- 
tions should  be  part  of  a  total  package,  do  you  envision  some  specif- 
ics about  how  we  could  change  the  employer  sanction  provisions 
that  we  have  to  eliminate  the  possibilities  of  discrimination? 

Because  one  of  the  reasons  we  required  everybody  to  present 
their  credentials,  so  to  speak,  to  the  employer,  was  to  get  away 
from  the  discriminatory  aspect.  If  we  only  said  they  had  to  get  that 
from  those  people  who  they  assumed  to  be  or  were  questionably 
here  illegally,  obviously  they  are  going  to  pick  out  those  groups 
that  they  think  have  the  greatest  number  of  undocumented  aliens, 
the  Hispanic  groups  in  my  area.  So  that  could  lead  to  discrimina- 
tion. So  we  wanted  to  get  away  from  that.  And  that's  why  we  re- 
quired everyone  to  produce  those  documents. 

In  that  context,  are  there  some  specific  suggestions  of  how  we 
might  alter  what  we  have  presented? 

Mr.  Leland.  No.  As  I  explained  before,  it  is  just  the  problem  of 
inherent  discrimination.  People  are  people.  Maybe  I  shouldn't  say 
it— quiet  discrimination.  From  history,  we  know  people  love  their 
own  kind  and  they  tend  to  discriminate  against  or  they  at  least 
hold  prejudiced  views  against  people  who  are  of  different  colors, 
cultures,  et  cetera.  And  until  we  can  solve  that  problem,  I  don't 
think  you  can  really  solve  the  problem  except  in  the  area  of  profes- 
sionality,  as  in  the  police  area.  I  think  the  people  to  whom  we  give 
the  authority  to  serve  these  sanctions  have  to  hold  above  them 
their  professional  responsibility  as  opposed  to  their  personal  feel- 
ings in  many  instances.  , 

One  isolated  example  is  the  Mexican-American  citizen  who  can  t 
speak  English  who  goes  to  seek  employment,  and  he  is  considered 
as  a  person  of  very  few  needs  and  is  not  so  knowledgeable  about 
the  system  that  he  has  grown  up  in.  He  goes  to  an  employer  and 
asks  for  a  job,  and  the  employer  says,  "I  can't  give  you  a  job  be- 
cause you  don't  have  documentation  that  you  are  an  American  citi- 
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The  person  then  is  turned  away,  and  I'm  afraid  the  reason  the 
person  is  turned  away  is  because  the  employer  says,  "I  am  not 
going  to  get  into  trouble  by  hiring  an  undocumented  worker.  This 
guy  might  be  an  American  citizen  but  I'm  not  going  to  give  him  a 
job  because  he  might  not  be."  ^ 

So  I  am  concerned  about  that  kind  of  thing,  too.  But  I  don  t  have 
the  answers. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

Thank  you  very  much.  Congressman,  for  your  testimony.  As  you 
said  earlier  in  your  statement,  you  will  be  consulting  with  your 
people  back  home  and  some  of  the  experts.  I'd  be  delighted  to  re- 
ceive whatever  information  you  can  develop. 

Mr.  Leland.  Mr.  Chairman,  if  I  may,  I'd  like  to  make  one  last 
statement.  I'd  like  to  say  in  my  district— and  this  is  for  the 
record— while  I  hold  these  views  to  be  my  views,  there  are  many 
blacks  and  Hispanics  in  my  district  who  feel  as  strongly  about  the 
passage  of  vour  legislation  as  you  do. 

Mr.  Mazzoli.  Thank  you.  I  appreciate  your  saying  that  because, 
frankly,  we  have  received  quite  a  lot  of  letters  from  people  who  feel 


204 

threatened.  And  maybe  they  incorrectly  perceive  the  situation,  but 
they  feel  very  strongly.  And  there  is  a  division. 

But  we  thank  you  very  much,  Mickey,  and  we  appreciate  your 
time. 

Mr.  Leland.  Thank  you. 

Mr.  Mazzoli.  The  gentleman  from  Nebraska,  our  next  witness, 
Congressman  Hal  Daub. 

Hal,  thank  you  for  coming.  And  your  statement  which  we  re- 
ceived in  a  timely  fashion  is  made  a  part  of  the  record.  You  may 
read  it,  speak  from  it,  whatever  is  your  pleasure. 

TESTIMONY  OF  HON.  HAL  DAUB,  REPRESENTATIVE  FROM  THE 
SECOND  DISTRICT  OF  THE  STATE  OF  NEBRASKA     . 

Mr.  Daub.  Thank  you  very  much.  It  is  a  privilege  to  be  here,  and 
I  want  to  state  I  enjoyed  very  much  just  being  here  this  morning 
and  listening  to  the  very  deep  dialog  with  this  committee  about  a 
very  special  subject. 

Having  been  an  immigration  lawyer  and  having  practiced  law  in 
this  field  extensively,  I  am  pleased  to  talk  with  you  a  little  bit 
about  several  things.  I  think  I  will  use  my  statement  as  a  reference 
point  and  it  won't  take  very  long. 

I  do  appreciate  the  opportunity  to  appear.  The  subcommittee  has 
done  a  lot  of  good  work  already,  and  I  want  to  share  with  you  my 
concern  over  a  matter  that  indeed  has  a  profound  impact  on  our 
country  and  all  Americans. 

Thanking  you,  first  of  all,  Mr.  Chairman,  for  the  months  and 
years  that  you  have  labored  to  achieve  a  meaningful  immigration 
reform,  you  are  to  be  commended.  I  think  we  need  a  bill,  and  I 
think  we  are  headed  in  the  right  direction.  Your  efforts  are  provid- 
ing this  leadership,  and  certainly  all  who  are  interested  in  it 
should  appreciate  the  opportunity  that  you  are  giving  us  for  care- 
ful consideration  and  debate  over  the  provisions  that  are  now  con- 
tained in  the  reintroduced  Immigration  Reform  and  Control  Act. 

Immigration,  both  legal  and  illegal,  has  profound  economic  and 
social  repercussions  on  our  society.  The  importance  of  thorough 
consideration  of  these  effects  cannot  be  overstated. 

Estimates  on  the  number  of  undocumented  aliens  currently  re- 
siding in  this  country  vary  widely.  The  administration  has  estimat- 
ed that  the  number  can  be  between  3  and  6  million,  although  many 
believe  that  number  could  be  as  high  as  10  to  12  million. 

Taking  a  conservative  figure  of  4.5  million  undocumented  aliens 
residing  in  the  United  States,  the  Department  of  Health  and 
Human  Services  estimated  in  December  1982  that  45  percent  of  il- 
legals—or roughly  2,025,000  aliens— presently  in  this  country  en- 
tered before  the  year  1980. 

Under  the  provisions  of  H.R.  1510,  eventual  permanent  resident 
status  could  be  granted  to  these  undocumented  aliens.  Those  enter- 
ing before  January  1,  1977,  could  apply  for  permanent  residence 
immediately,  with  those  entering  January  1,  1980,  being  eligible  for 
a  temporary  resident  status,  yet  eligible  for  permanent  status  after 
3  years. 

Of  the  2,025,000  undocumented  aliens  who  would  be  eligible  for 
amnesty,  30  percent,  or  1,350,000  of  these  individuals,  would  be  eli- 
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gible  for  temporary  residence,  with  the  balance  of  15  percent,  or 
675,000  aliens,  eligible  for  permanent  resident  status. 

Of  this  2,025,000  undocumented  aliens  who  would  qualify  under 
the  amnesty  program— Mr.  Chairman,  I  would  indicate  here  paren- 
thetically that  when  I  grew  up  as  a  boy,  pot  was  a  place  you  sat 
and  grass  was  something  you  cut.  And  I  appreciate  the  elevation  of 
awareness,  the  stimulation  of  use  of  words,  so  I  will  use  the  word 
"amnesty"  only  sparingly,  with  the  meaning  it  was  originally  m- 
tended  to  demonstrate. 

Mr.  Mazzoli.  Thank  you  very  much.  You  have  always  impressed 
me  as  a  quick  study.  [Laughter.] 

Mr.  Daub.  Well,  the  half-hour  I  spent  in  the  chair  over  here  was 
very  instructive. 

The  Department  of  Health  and  Human  Services  further  estimat- 
ed that  approximately  60  percent  of  these  aliens— that's  a  figure  of 
1,215,000— would  eventually  participate  in  the  legalization  program. 
I  changed  the  word.  Let  the  record  show  that. 

The  Congressional  Budget  Office  estimated  that  initial  depend- 
ence of  amnestied  aliens  upon  public  assistance  programs  would  be 
low.  However,  they  expect  this  rate  to  build  over  a  4-year  period  to 
match  the  rate  of  the  present  American  population.  Using  an  effec- 
tive date  of  October  1,  1983,  CBO  estimated  that  Federal  public  as- 
sistance costs  could  be  expected  to  equal  annually  $1,191  billion.  By 
1989  this  cost  is  predicted  to  rise  to  $1,895  billion  for  that  year.  So 
it's  almost  $2  billion.  . 

Mr.  Chairman,  today  the  Federal  Government  is  suffering  from 
an  overwhelming  deficit,  the  States  are  being  forced  to  make  up  for 
reductions  in  funding  for  many  public  assistance  programs,  and 
this  legislation  could  be  the  straw,  without  the  proper,  as  I  heard 
in  earlier  testimony,  contributions  or  provisions  that  would  break 
the  State's  back,  the  camel's  back. 

In  response  to  this  concern,  I  was  pleased  to  note  that  H.R.  1510 
included,  under  the  section  marked  302,  the  provision  to  update  the 
registry  date  of  current  law  from  June  30,  1948,  to  January  1,  1973. 

This  provision  encompasses  a  measure  which  I  introduced  during 
the  last  session  of  Congress,  and  I  believe  that  a  registry  date  of 
January  1,  1973,  will  allow  Members  of  the  House  an  opportunity 
for  compromise  which,  if  retained,  would  provide  a  more  realistic 
reform  of  immigration  law,  in  lieu  of  the  legalization  provisions  in 
the  proposal  now  before  us. 

In  addition  to  my  concerns  with  illegal  immigration,  I  have  con- 
cerns over  legal  immigration.  The  fifth  preference  category  for 
legal  immigrants  has  broad  implications  for  our  country,  particu- 
larly when  coupled  with  the  possiblity  of  amnesty  for  illegal  aliens. 

In  1979,  92,227  immigrants  were  adm.itted  under  the  fifth  prefer- 
ence category,  a  category  which  includes  brothers  and  sisters  of 
permanent  residents,  as  well  as  their  spouses  and  children.  This 
number  represented  over  one-third  of  all  immigrants  admitted 
during  that  year,  1979,  under  our  system  of  preferences  for  rela- 
tives of  permanent  residents,  according  to  the  Department  of  Jus- 
tice's 1979  Statistical  Yearbook. 

To  demonstrate  the  economic  impact  of  immigration,  let  me  refer 
to  a  study  presented  by  Mr.  David  Heer  at  the  annual  meeting  of 
the  Population  Association  of  America  on  April  29  to  May  1,  1982. 
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Mr.  Heer's  survey  included  unmarried  mothers  of  Mexican  origin 
with  one  or  more  United  States-born  children,  age  2  or  over,  who 
had  resided  in  the  United  States  for  12  months  during  the  year 

1979,  and  received  aid  to  families  with  dependent  children. 

This  study  found  that  18.36  percent  of  illegal  alien  mothers  re- 
ceived AFDC  benefits,  while  21.87  percent  of  legal  alien  mothers  in 
the  study  received  benefits.  Of  American-born  mothers  in  the 
study,  approximately  18.47  percent  received  benefits. 

The  study  suggested  that  the  rate  of  dependence  upon  public  as- 
sistance for  legal-immigrant  mothers  was  slightly  higher  than  the 
rate  of  dependence  for  United  States-born  single  mothers. 

Even  if  these  rates  reflect  little  difference,  the  figures  should  in- 
dicate to  us  that  our  public  assistance  costs  will  increase  in  propor- 
tion to  the  increase  in  our  legal-resident  alien  population. 

Combining  the  costs  for  public  assistance  to  legal  immigrants 
with  the  costs  of  public  assistance  to  aliens  granted  permanent 
residence  is  potentially  staggering. 

Mr.  Chairman,  my  experiences  with  immigration  law  in  Omaha, 
Neb.,  together  with  the  substantial  input  I  have  received  from  my 
constituents,  lead  me  to  believe  that  the  issue  of  immigration 
reform  must  be  thoroughly  debated.  I  remain  convinced  that  a 
great  many  Americans,  particularly  at  this  critical  time  in  our  Na- 
tion's history,  have  grave  reservations  over  liberalizing  our  immi- 
gration laws  in  the  manner  proposed  by  H.R.  1510. 

Finally,  Mr.  Chairman,  I  look  forward  to  working  with  you  in 
the  coming  months  to  achieve  meaningful  yet  realistic  immigration 
reform. 

Thank  you  very  much. 

[The  complete  statement  follows:] 

Testimony  of  Congressman  Hal  Daub  Before  Judiciary  Subcommittee  on 

Immigration 

Mr.  Chairman,  members  of  the  Subcommittee,  I  certainly  appreciate  being  given 
this  opportunity  to  appear  before  your  subcommittee  to  share  with  you  my  concern 
over  a  matter  which  could  have  a  profound  impact  upon  all  Americans. 

First  let  me  say,  Mr.  Chairman,  that  the  many  months  and  years  you  have  la- 
bored to  achieve  meaningful  immigration  reform  are  to  be  commended,  as  are  your 
efforts  to  provide  all  those  interested  with  the  opportunity  to  carefully  consider  and 
debate  the  provisions  included  in  the  Immigration  Reform  and  Control  Act. 

Immigration,  both  legal  and  illegal,  has  profound  economic  and  social  repercus- 
sions on  our  society.  The  importance  of  thorough  consideration  of  these  effects 
cannot  be  overstated. 

Estimates  on  the  number  of  undocumented  aliens  currently  residing  in  this  coun- 
try vary  widely:  the  Administration  has  estimated  that  number  to  be  between  3  and 
6  million,  although  many  believe  that  number  to  be  as  high  as  10  to  12  million. 

Taking  a  conservative  figure  of  4.5  million  undocumented  aliens  residing  in  the 
United  States,  the  Department  of  Health  and  Human  Services  estimated  in  Decem- 
ber 1982  that  45  percent  of  illegals  (or  roughly  2,025,000  aliens)  presently  in  this 
country  entered  before  1980. 

Under  the  provisions  of  H.R.  1510,  eventual  permanent  resident  status  could  be 
granted  to  these  undocumented  aliens.  Those  entering  before  January  1,  1977,  could 
apply  for  permanent  residence  immediately,  with  those  entering  before  January  1, 

1980,  eligible  for  temporary  resident  status,  yet  eligible  for  permanent  status  after  3 
years. 

Of  the  2,025,000  undocumented  aliens  who  would  be  eligible  for  amnesty,  30  per- 
cent (or  1,350,000)  of  these  individuals  would  be  eligible  for  temporary  residence, 
with  the  balance  of  15  percent  (or  675,000  aliens)  eligible  for  permanent  resident 
status. 
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Of  the  2,025,000  undocumented  aliens  who  would  qualify  under  the  amnesty  pro- 
gram, the  Department  of  Health  and  Human  Services  further  estimated  that  ap- 
proximately 60  percent  of  these  (or  1,215,000)  aliens  would  eventually  participate  in 
the  amnesty  program. 

The  Congressional  Budget  Office  estimated  that  initial  dependence  of  amnestied 
aliens  upon  public  assistance  programs  would  be  low.  However,  they  expect  this  rate 
to  build  over  4  years,  to  match  the  rate  of  the  present  American  population.  Using 
an  effective  date  of  October  1,  1983,  CBO  estimated  that  Federal  public  assistance 
costs  could  be  expected  to  equal,  annually,  $1,191  billion;  by  1989,  this  cost  is  pre- 
dicted to  rise  to  $1,895  billion  for  that  year. 

Mr.  Chairman,  today  the  Federal  Government  is  suffering  from  an  overwhelming 
deficit;  the  States  are  being  forced  to  make  up  for  reductions  in  funding  for  many 
public  assistance  programs,  and  this  legislation  could  be  the  straw  that  breaks  the 
camel's  back. 

In  response  to  this  concern,  I  was  pleased  to  note  that  H.R.  1510  included,  under 
section  302,  the  provision  to  update  the  "registry  date"  of  current  law,  from  June 
30,  1948  to  January  1,  1973. 

This  provision  encompasses  a  measure  which  I  introduced  during  the  last  session 
of  Congress,  and  I  believe  that  a  registry  date  of  January  1,  1973,  will  allow  Mem- 
bers of  the  House  an  opportunity  for  compromise,  which  if  retained,  would  provide  a 
more  realistic  reform  of  immigration  law,  in  lieu  of  the  legalization  provisions  in 
the  proposal  before  us. 

In  addition  to  my  concerns  with  illegal  immigration,  I  have  concerns  over  legal 
immigration.  The  fifth  preference  category  for  legal  immigrants  has  broad  implica- 
tions for  our  country,  particularly  when  coupled  with  the  possibility  of  amnesty  for 
illegal  aliens. 

In  1979,  92,227  immigrants  were  admitted  under  the  fifth  preference  category,  a 
category  which  includes  brothers  and  sisters  of  permanent  residents,  as  well  as 
their  spouses  and  children.  This  number  represented  over  one-third  of  all  immi- 
grants admitted  during  1979  under  our  system  of  preferences  for  relatives  of  perma- 
nent residents,  according  to  the  U.S.  Department  of  Justice  1979  Statistical  Year- 
book. 

To  demonstrate  the  economic  impact  of  immigration,  let  me  refer  to  a  study  pre- 
sented by  Mr.  David  M.  Heer  at  the  annual  meeting  of  the  Population  Association 
of  America,  April  29th  to  May  1st,  1982.  Mr.  Heer's  survey  included  unmarried 
mothers  of  Mexican  origin  with  one  or  more  U.S.-born  children  (age  2  or  over)  who 
had  resided  in  the  United  States  for  12  months  in  1979,  and  received  Aid  to  Fami- 
lies with  Dependent  Children  (AFDC). 

This  study  found  that  18.36  percent  of  illegal  alien  mothers  received  AFDC  bene- 
fits, while  21.87  percent  of  legal  alien  mothers  in  the  study  received  benefits.  Of 
American-born  mothers  in  the  study,  approximately  18.46  percent  received  benefits. 

The  study  suggested  that  the  rate  of  dependence  upon  public  assistance  for  legal- 
immigrant  mothers  was  slightly  higher  than  the  rate  of  dependence  for  U.S.-born 
single  mothers. 

Even  if  these  rates  reflect  little  difference,  the  figures  should  indicate  to  us  that 
our  public  assistance  costs  will  increase,  in  proportion  to  the  increase  in  our  legal- 
resident  alien  population. 

Combining  the  costs  for  public  assistance  to  legal  immigrants  with  the  costs  of 
public  assistance  to  aliens  granted  permanent  residence  is  potentially  staggering. 

Mr.  Chairman,  my  experiences  with  immigration  law  in  Omaha,  Nebr.,  together 
with  the  substantial  input  I  have  received  from  my  constituents,  lead  me  to  believe 
that  the  issue  of  immigration  reform  must  be  thoroughly  debated.  I  remain  con- 
vinced that  a  great  many  Americans,  particularly  at  this  critical  time  in  our  na- 
tion's history,  have  grave  reservations  over  liberalizing  our  immigration  laws  in  the 
manner  proposed  by  H.R.  1510. 

Finally,  Mr.  Chairman,  I  look  forward  to  working  with  you  in  the  coming  months 
to  achieve  meaningful,  yet  realistic  immigration  reform. 

Thank  you. 

Mr.  Mazzoli.  Hal,  thank  you  very  much.  Let  me  yield  myself  5 
minutes  to  begin  some  questions. 

Mr.  Daub.  Yes. 

Mr.  Mazzoli.  You  mentioned  that  the  registry  date  approach  is 
preferable,  in  your  judgment,  as  an  immigration  lawyer,  as  you 
studied  the  problem,  than  trying  to  do  something  through  legaliza- 
tion. 
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Let  me  ask  you:  One  of  the  problems  with  legalization,  whatever 
date  you  pick,  whatever  form — two-track,  three-track — is  the  fact 
that  whenever  you  make  these  people  legal,  you  legalize  and  cor- 
rect their  status,  you  then  give  them  the  opportunity  to  participate 
like  resident  aliens  or  U.S.  citizens  in  the  welfare  system.  That 
became  such  a  constant  battle  to  us,  because  the  original  draft  of 
Simpson-Mazzoli  had  no  disability  to  speak  of  for  those  who  had 
been  here  before  the  earlier  date. 

Mr.  Daub.  Yes;  I  recall. 

Mr.  Mazzoli.  They  would  be  the  same  as  any  resident  coming 
from  any  part  of  the  world  through  the  legal  immigration  program. 

Our  experience  and  what  testimony  we  had  said. 

These  people  are  workers.  They  came  here  to  work.  They  are  not  net-takers  but 
probably  net-givers.  The  experience  ought  not  be  too  perilous,  so  let's  take  those  ear- 
lier-date people  and  they  will  take  what  they  are  entitled  to  take. 

But  that  was  such  a  bugaboo  for  some  of  our  friends  that  we 
then  put  in,  as  you  know,  certain  disabilities,  certain  restrictions 
on  what  some  of  these  newly  legalized  people  could  obtain,  includ- 
ing those  from  the  earlier  date  as  well. 

The  question  I  would  ask  is  this:  If  our  critics  are  correct  that 
those  who  would  be  7  years  or  more,  when  they  are  legalized  would 
have  their  hand  out  palm  up — if  that  criticism  is  correct.  What 
would  keep  your  10-year  period  people — because  your  registry  date  is 
a  10-year  period — from  having  the  very  same  effect.  And,  as  I 
understand  it,  these  people,  under  the  10-year  registry,  would  not  be 
barred  from  taking  any  benefits.  They  would  be  entitled  to  them  as 
any  permanent  resident.  We  think  it's  constitutional  to  limit  the 
access  of  newly  legalized  people  under  this  formula  for  legalization 
to  the  welfare  system.  You  do  not  for  those  under  the  registry. 

So  I  wonder:  Are  we  not  simply  continuing  the  same  problem  if 
our  critics  are  correct  at  all? 

Mr.  Daub.  Well,  I  understand  that.  And  the  question,  I  guess,  be- 
comes the  tradeoff,  as  I  suggested  the  idea  of  compromise.  Again,  I 
hope  you  recognize  that  I  am  very  concerned  about  providing  a 
mechanism  for  legalization.  I  think  that's  important.  I'm  not 
saying  that  the  old  way  of  doing  it  is  perfect,  but  I  do  believe  that 
with  a  separate  court  system  or  a  provision  for  fast-tracking,  the 
consideration  of  documentation,  the  coming  forth  of  20  percent  or 
30  percent  or  70  percent  of  the  people  you'd  like  to  have  in  that  7- 
year  period  or  10-year  period  may  be  still  a  very  difficult  nut  to 
crack. 

I  just  believe  that  the  case-by-case  approach  sends  a  message  to 
people  who  indeed  come  to  this  country  and  their  status  is  illegal 
to  begin  with,  that  it  is  not  going  to  be  easy,  as  history  will  show, 
for  you  to  become  a  permanent  resident,  which  leads  to  citizenship, 
which  then  leads  to  the  use  of  fifth  preference,  which  over  a  period 
of  30  or  40  years  can  add  as  many  as  60  to  70  million  people  under 
the  current  attractiveness  of  knowing  that,  in  fact,  blanket  legal- 
ization would  occur. 

And  I  think  the  costs  are  enormous  under  any  circumstances,  so 
I'm  not  sure  the  critics  are  right  or  wrong  as  they  look  at  a  7-year 


209 

period  or  a  10-year  period.  I'm  willing  to  accept  the  fact  that  the 
money  costs  are  still  going  to  be  there,  Mr.  Chairman. 

Mr.  Mazzoli.  Well,  in  the  form  of  our  bill,  whatever  costs  occur 
to  the  States  is  picked  up  by  the  Federal  Government. 
Mr.  Daub.  Yes,  I  understand. 

Mr.  Mazzoli.  It  would  not  be  true  under  the  registry.  That  would 
be  State  responsibility  100  percent.  So  if  the  people  are  going  to  be 
takers,  then  in  the  case  of  the  registry  date  they  are  taking  it  right 
from  the  States.  In  our  formula,  the  States  get  reimbursed  from 
the  Federal  Government. 

But  let  me  make  sure  the  record  is  clear.  We  certainly  do  not 
propose  a  blanket  amnesty.  That  is  the  difference  between  that 
term  which  is  used  to  describe  our  bill  and  legalization.  This  legal- 
ization program  we  have  here  is  a  case-by-case  approach.  Every 
person  will  be  examined.  There  are  verifications  necessary,  includ- 
ing proof  of  how  long  applicants  been  in  the  country. 

I  might  say,  as  I  offered  to  do  for  one  of  the  earlier  witnesses,  I 
would  like  to  send  you  the  material  which  the  Immigration  Service 
has  prepared  as  they  have  been  looking  at  this  problem  for  the  last 
6  or  7  months,  anticipating  the  passage  of  our  bill.  They  have  been 
working  on  a  task  force.  And  the  way  they  outline  it,  it  is  not  going 
to  be  easy  for  someone  to  just  proffer  themselves  and  say,  "Look, 
make  me  a  citzen."  It  isn't  going  to  be  that  easy. 

I  just  want  to  be  sure  the  record  is  clear  that  we  do  not  have  a 
blanket  approach  where  everybody  is  just  routinely  welcomed.  Ev- 
erybody will  be  examined  and  will  have  to  be  screened.  To  that 
extent,  it  does  become  a  kind  of  registry  activity. 

Mr.  Daub.  That's  my  point.  Isn't  the  point,  Mr.  Chairman,  that 
in  fact  if  it's  1977  and  1980,  as  a  rule,  there  isn't  any  doubt  about 
the  fact  they  have  had  to  be  here  in  any  way,  shape,  or  form? 
Someone  can  just  prove  that  they  have  been  here  prior  to  that 
time? 

Mr.  Mazzoli.  They  have  to  prove  it,  and  of  course  they  have  to 
prove  it  with  the  material  that  the  Immigration  Service,  from 
guidelines  later  to  be  published,  would  find  persuasive. 

So  if  a  person  comes  in  and  says,  "Look,  I  don't  have  any  proof 
but  I've  been  here  for  7  years,"  that  person  is  not  going  to  be  quali- 
fied to  come  in.  The  fact  that  they  are  physically  in  the  United 
States  when  this  bill  goes  into  effect  does  not  guarantee  that  they 
are  going  to  qualify.  They  have  to  show  that  they  came  before  the 
cutoff  date. 

We  do  not  have  a  blanket  amnesty.  We  have  a  legalization  pro- 
gram. 

Mr.  Daub.  Do  you  propose  to  perfect  that  by  the  intent  of  the 
discussion  or  in  the  specific  language  of  the  bill  itself? 

Mr.  Mazzoli.  That  is  in  our  bill  now.  We  also  have  a  registry 
date  in  our  bill  because  that  was  added  at  the  full  committee. 

Mr.  Daub.  Right;  I  understand  that. 

Mr.  Mazzoli.  But  I  do  not  think  they  are  mutually  exclusive. 

Mr.  Daub.  Do  you  want  to  try  to  utilize  that  to  mean  something 
to  Immigration  as  they  formulate 

Mr.  Mazzoli.  I  yield  to  fellows  like  yourself  who  practice  immi- 
gration. You  said  the  old  registry  date  was  out  of  whack,  so  I 
accept  the  fact  that  1973  may  be  the  more  realistic  date.  But  I  do 


210 

not  think  just  doing  that  solves  the  States'  problems  because,  if 
that  were  the  only  thing  we  did  in  a  program  here  for  legalization, 
those  people  who  came  in  before  10  years  would  be  total  State  re- 
sponsibilities. There  would  be  no  Federal  bailout,  if  you  will,  for 
their  welfare  costs. 

And  if  you  believe  the  critics,  who  I  think  are  wrong,  that  the 
people  will  say,  "Look,  you  tell  me  what  date  to  be  here,  I'll  find 
the  papers  for  that  date,"  they  might  as  well  say  they've  been  10 
years  as  7  years.  But  in  the  latter  case,  those  people  coming  in 
under  legalization,  their  welfare  costs,  whatever  they  are — and  I 
dispute  strongly  what  the  States  seem  to  say  here — those  would  be 
a  matter  of  Federal-State  cooperation. 

Mr.  Daub.  I  do  believe  we  have  to  place  som.e  responsibility  on 
the  States  to  assist  in  the  regulated  activity  that  would  be  required 
by  this  kind  of  legislation.  And  if  we  just  make  it  possible  for  all  of 
their  bills  to  be  paid,  then  I  think  we  could  be  in  for  some  of  the 
exaggerated  criticism  that  is  being  aimed  at  us  now. 

Mr.  Mazzoli.  The  gentleman  from  Texas  is  recognized  for  5  min- 
utes. 

Mr.  Hall.  Hal,  I've  read  your  statement  and  I've  listened  to  your 
testimony,  but  I  don't  know  what  the  bottom  line  to  it  is.  You 
stated  at  the  outset  that  you  wanted  a  bill.  On  page  3  you  say, 
"The  Federal  Government  is  suffering  from  an  overwhelming  defi- 
cit, the  States  are  being  forced  to  make  up  for  reductions,"  and 
then,  "This  legislation  could  be  the  straw  that  breaks  the  camel's 
back." 

I  don't  understand  that  statement.  Would  you  explain  it  to  me? 

Mr.  Daub.  Surely.  Congressman  Leland  talked  about  it  a  little 
bit  before.  If  you  are  concerned  about  the  slant  of  one's  eye,  the 
color  of  one's  skin,  or  the  sound  of  their  voice,  and  if  indeed  we 
look  at  the  relationships  that  amnesty  brings— I  use  that  term  be- 
cause I  feel  that  the  intent  of  the  legislation,  at  least  the  Senate 
language  that  I  am  looking  at  as  it  may  be  dovetailed  with  the  con- 
ference committee  report  and  then  this  legislation,  gives  indeed 
what  I  consider  to  be  blanket  amnesty. 

Now,  I  understand  the  distinction  the  chairman  made,  but  that 
is  my  interpretation  of  the  way  in  which  the  legislation  is  headed. 
And  it  is  for  that  reason  that  I  would  prefer  us  to  take  the  ap- 
proach of  the  use  in  a  single  fashion  of  a  registry  date,  and  not 
allow  all  of  those  who  come  automatically  before  a  certain  date, 
who  can  in  some  way  verify  or  document  that,  to  be  granted  per- 
manent residence. 

If  we  do  that,  I  think  we  are  opening  the  gate  to  making  it  very 
attractive  to  expect  that  in  10  more  years  we  will  do  the  same 
thing. 

Mr.  Hall.  I  don't  think  there's  any  question  about  that  if  this 
bill  passed  in  its  present  form.  We  are  not  going  to  stop  people 
from  coming  to  this  country,  and  we  will  probably  have  to  do  this 
again  10  years  from  now,  maybe  in  a  lesser  time. 

Are  you  in  favor  of  the  advancement  of  this  registry  date  of  Jan- 
uary 1,  1973,  a  change? 

Mr.  Daub.  I'm  in  favor  of  it  being  changed  from  where  it  is  in 
the  present  law  to  1973.  It's  1948  now. 

Mr.  Hall.  1948  to  1973.  Are  you  in  favor  of  that? 
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Mr.  Daub.  Correct. 

Mr.  Hall.  Well,  are  you  saying  that  the  fifth  preference,  as  now 
in  use,  should  be  changed? 

Mr.  Daub.  Correct  me  if  I'm  wrong.  The  Senate  version  of  the 
bill  on  fifth  preference  is  eliminated. 

Mr.  Hall.  In  the  Senate  version,  the  fifth  preference  is  eliminat- 
ed, yes.  In  the  House  version  we  are  silent.  We  do  not  change  any- 
thing at  this  point. 

Mr.  Daub.  Right.  So  my  point  is  that  coupling  what  I  call  almost 
a  universal  legalization,  that  leads  to  the  use  of  the  fifth  preference 
in  a  way  which  the  multiplier  effect  of  that  brings  in  many,  many 
more  people  than  I  think  we  are  anticipating  in  the  numbers. 

Mr.  Hall.  If  you  don't  have  a  fifth  preference,  is  it  not  a  fact 
that  if  an  individual  comes  in  without  a  fifth  preference,  he  or  she 
may  not  be  able  to  bring  in  their  spouses  or  their  children? 

Mr.  Daub.  Well,  I'm  not  sure  what  the  House  version  of  the  bill 
is  trying  to  say.  It  remains  silent  on  that  issue,  Mr.  Hall,  so  I  think 
that  needs  to  be  clarified. 

Mr.  Mazzoll  In  the  full  committee  markup,  the  full  committee 
in  its  wisdom  struck  the  entire  legal  immigration  section  which  we 
had  written  into  our  bill  at  the  subcommittee  level,  which  was 
somewhat  a  change  from  the  Senate  version.  The  then-House  ver- 
sion said  that  the  fifth  preference  would  be  restored  to  the  extent 
of  unmarried  brothers  and  sisters. 

Mr.  Daub.  Limited  to  that. 

Mr.  Mazzoll  Limited  to  that.  We  also  made  the  change  in  the 
second  preference.  But  as  to  the  fifth,  the  version  that  went  to  the 
full  Judiciary  Committee  restored  the  fifth  preference,  but  in  effect 
limited  it  from  current  law— limited  it  to  unmarried  brothers  and 
sisters.  But  then  the  entire  section  was  struck  by  the  full  commit- 

tee. 

Mr.  Daub.  I  think  that's  my  point,  that  I  don't  know  where  you 
may  be  headed  on  that  issue.  I'm  raising  the  point  that  if  you  have 
almost  a  pure  legalization  up  to  1977,  and  then  use  what  is  normal- 
ly the  5  years  of  permanent  residence  that  results  in  citizenship- 
going  from  the  legalization  window  to  the  naturalization  window— 
you  then,  without  some  other  limitation  on  fifth  preference— and  I 
think  again,  even  limiting  it  to  the  unmarried  brother  and  sister  is 
a  step  in  the  right  direction— change  the  numbers  in  terms  of  what 
the  public  assistance  provisions  of  this  law  might  be  2,  3,  5,  8,  9,  10 
years  from  now. 

And  I  think  that  is  what  my  concern  is.  I  want  to  be  sure  there 
is  a  broader  view  of  legalization  than  just  the  numbers  that  we  are 
talking  about  now;  that  it  is  the  use  of  fifth  preference  in  the  old 
way,  the  way  the  law  now  reads,  that  could  add  giant  numbers  of 
people  to  the  systems  for  which  the  States  are  now  struggling  to 

pay. 

Mr.  Hall.  But  from  a  practical  standpoint,  would  it  be  fair  to 
eliminate  a  fifth  preference  and  say  to  a  man  whom  you  have 
granted  some  sort  of  amnesty  that,  "You  cannot  bring  your  spouse, 
you  cannot  bring  your  children,  and  you  cannot  bring  over  here 
your  unmarried  brothers  and  sisters." 

Mr.  Daub.  I  understand  the  problem,  and  I  know  how  sensitive  it 
is,  so  I  will  state  my  feelings  on  the  matter. 
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As  a  lawyer,  I  have  watched  the  use  of  the  system,  and  I  would 
say  to  you  that  it  is  an  attractive  proposition  to  navigate  your  way 
into  the  system  now  as  an  illegal  alien,  because  you  are  very  well 
aware  of  the  fact  that  if,  in  some  way,  shape,  or  form,  there  is  blan- 
ket amnesty,  then  the  possibility  of  bringing  your  wife  and  your 
children  and  others  here  exists.  In  other  words,  the  risks  right  now 
are  worth  it. 

And  I  don't  want  to  say  I  am  not  compassionate  under  a  registry 
date  for  those  who  have  been  here  10  years  and  developed  family 
networks  and  family  relationships,  and  I  am  willing  to  consider  the 
grandfathering  of  that  kind  of  a  family  relationship.  But  to  say  to 
that  new  person  who  might  come  in,  "You  can  bring  Mom  and  Dad 
and  you  can  bring  your  wife  or  your  husband  and  your  brothers 
and  sisters,"  and  all  of  those  married  relationships  that  flow  from 
what  I  have  just  said  adds  numbers  to  the  system  to  which  I  don't 
think  we  really  are  paying  enough  attention. 

Mr.  Hall.  Thank  you,  Hal. 

Mr.  Mazzoll  The  gentleman's  time  is  up.  Thank  you. 

The  gentleman  from  California,  our  ranking  member,  is  recog- 
nized for  5  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

Hal,  I  think  since  you  recognize  that  we  have  this  problem  in  im- 
migration, we  have  got  to  do  something  about  it,  and  Congress  will 
so  rarely  do  something  significant  about  this  subject,  is  it  reason- 
able either  through  a  registry  date  or  legalization  program  to  cut  it 
off  at  1973?  What  do  we  do  with  those  who  came  in  since  that  time 
and  have  ties  in  the  community  and  so  forth? 

Mr.  Daub.  I  think  we  have  to  appreciate  that  we  have  to  decide 
just  how  tough  we  are  going  to  be  on  this  issue.  And  we  can  decide 
that  every  2  or  3  or  4  years  we  are  going  to  say,  "All  those  who 
have  come  in  now  are  documentable  and  are  now  legal  and  are 
now  permanent,"  and  we  can  sweep  it  aside.  But  the  population 
impact  of  that  is  staggering  when,  in  fact,  the  public  assistance 
costs  that  we  then  presume  to  pick  up  in  that  legalization  I  think 
offend  the  sense  of  those  who  have  worked  and  have  come  here  le- 
gally through  the  quota  systems  and  who  in  fact  have  sponsors  and 
those  bills  are  paid  for  them. 

I  think  that's  my  point.  We  certainly  do  have  to  do  what  we  feel 
will  improve  the  circumstances  over  the  way  things  are  handled 
now,  but  I  really  believe  that  a  fuller  sense  of  legalization  brings 
with  it  problems  that  offend  even  those  who  stand  in  line  for  8  and 
10  and  20  years  elsewhere  in  this  world  to  come  here  legally.  And  I 
think  we  have  to  be  careful  about  that. 

Mr.  LuNGREN.  I  understand  that,  and  I  think  you  are  properly 
correct  on  that.  My  question  still  is:  What  do  you  do  with  those 
who  have  come  here  since  January  1,  1973,  up  to  the  present  time? 

Mr.  Daub.  They're  illegal.  They  should  be  handled  in  the  same 
way  that  we  presume  the  law  would  now  if  found  and  discovered. 

Mr.  LuNGREN.  But  the  law  doesn't  find  and  discover  them  now. 

Mr.  Daub.  I  appreciate  that  problem. 

Mr.  LuNGREN.  So  what  do  we  do? 

Mr.  Daub.  I'm  not  sure  we're  ignoring  that.  That  is  an  enforce- 
ment matter  I  think  the  Judiciary  Committee  and  the  Justice  De- 
partment need  to  address.  I  appreciate  that  problem  is  there.  The 
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registry  date  move  and  the  acceleration  as  this  bill  suggests— there 
are  many  other  ways  of  care  for  those  people— solves  a  large  part 
of  the  problem  as  we  have  defined  it  up  to  this  point.  It  takes  care 
of  a  couple  million  people,  Congressman. 

Mr.  LuNGREN.  Let  me  put  it  in  this  perspective.  I  think  a  lot  of 
people  recognize,  as  we  all  do,  we  haven't  had  an  enforcement  of 
current  law,  perhaps  because  we  are  never  given  the  resources. 
And  now  the  system  is  out  of  hand.  And  no  matter  how  many  re- 
sources you  give,  unless  you  want  to  go,  as  I  said  before,  to  neigh- 
borhood sweeps,  not  only  in  the  bario  but  in  Beverly  Hills,  Santa 
Ana,  Long  Beach 

Mr.  Daub.  And  Omaha,  Nebraska.  I  understand. 

Mr.  LuNGREN  [continuing].  And  knock  on  doors  and  find  out  who 
is  working  in  the  family  estate  there.  Are  we  going  to  deport  these 

people? 

But  I  do  think  that  if  we  take  care  of  the  situation  now  some- 
how— you  know,  in  a  reasonable  way — and  recognize  we  have  not 
enforced  the  law,  and  we  have  an  insuperable  problem  in  terms  of 
enforcement,  and  basically  wipe  the  slate  clean  in  the  long  run  we 
will  be  the  wiser. 

Mr.  Daub.  But  you  do  have  a  better  system  because  this  bill  pro- 
vides for— a  part  of  the  bill  which  I  support  strongly,  and  that  is, 
contrary  to  my  Chamber  friends— I  think  the  employer  sanction 
part  of  this  legislation  is  really  the  answer.  And  that  is  one  of  the 
reasons  I  want  to  work  to  see  to  it  that  we  do  get  a  bill  this  year. 
Because  I  think,  regardless  of  all  the  concern  and  criticism  about 
that,  we  can  devise  as  fair  a  way  as  one  can  imagine  for  an  en- 
forcement system.  If  we  require  under  quota  that  sponsored  person 
to  have  an  affidavit  of  support  and  the  financial  means  at  that 
legal  immigrant's  disposal  to  keep  them  from  being  a  public 
charge,  then  I  see  no  reason  why  you  cannot  in  this  committee  con- 
tinue to  aggressively  pursue  the  use  of  employer  sanctions.  And  I 
think  that  is  the  answer. 

I  realize  there  is  a  no  man's  land  in  between.  Where  I  say  1973 
to  1981  or  1982  or  1983,  that  becomes  a  matter  of  what  I  call  en- 
forcement clean-up,  rather  than  saddling  the  States  with  a  propor- 
tion of  expense  and  the  Federal  Government  with  a  proportion  of 
the  expense  vis-a-vis  the  unemployment  factor  we  now  have — and  I 
think  we  can  manage  that  gap  better  if  we  have  the  employer  sanc- 
tion provisions.  And  I  hope  you  recognize  I  do  support  those  provi- 
sions. 

Mr.  LuNGREN.  I'm  sure  you  understand  the  employer  sanctions 
are  only  prospective. 

Mr.  Daub.  I  appreciate  that.  Again,  I  appreciate  there's  a  no 
man's  land  there.  You  defined  it  accurately,  and  that  becomes  a 
matter  of  enforcement. 

Mr.  LuNGREN.  As  long  as  they  stay  in  the  job  that  they  had  at 
the  time  the  law  goes  into  effect  and  came  here  after  1973,  they 
would  not  be  subject  to  enforcement— that  is,  their  employer  would 
not  be  subject  to  enforcement. 

Mr.  Daub.  If  they  came  prior  to  1973. 

Mr.  LuNGREN.  No;  if  they  came  after  1973.  What  I'm  saying  is  if 
they  fall  in  that  no  man's  land  that  came  here  after  1973,  your  reg- 
istry date,  yet  they  maintain  the  same  employment  they  had  at  the 
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time  this  law  goes  into  effect,  they  are  in  effect  grandfathered  with 
respect  to  any  sanctions  against  their  employers. 

Mr.  Daub.  Yes,  but  they  themselves  are  not. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida,  Mr.  McCollum,  is  recognized  for  5 

minutes. 

Mr.  McCollum.  I  wish  to  commend  the  gentleman  for  his  presen- 
tation. I  agree  wholeheartedly  with  the  registry  date  position  and 
with  the  desire  to  substitute  it  for  legalization.  I  think  my  good 
friend  and  colleague  from  California,  who  frequently  combats  with 
me  on  the  subject,  knows  that  there  is  another  side,  which  you  are 
articulating  very  well  and  you  mentioned  and  alluded  {o  it,  which 
is  employer  sanctions.  Because  if  we  put  those  in  place,  those  who 
have  been  here  since  1973  will  over  a  period  of  time  by  attrition 
wind  up  moving  from  one  position  to  another,  and  I  believe  a  large 
proportion  of  them  without  enforcement  will  go  back  on  their  own 
because  they  won't  have  a  job. 

Mr.  Daub.  There's  another  thing  you  need  to  know.  If  you  look 
at  the  data  that  we  are  best  able  to  examine  in  terms  of  who  these 
people  are,  and  if  you  assume  there's  10  million  or  assume  there's 
4.5  million,  some  of  those  people  are  young,  some  are  old  people, 
some  are  impaired  in  some  way,  physically  or  mentally,  and  some 
are  just  plain  not  seeking  work.  So  you  are  probably  looking  at 
only  a  factor  of  25  percent  of  this  figure,  whatever  it  is,  that  really 
impact  in  terms  of  job  displacement  right  now. 

If  that  is  indeed  true.  Congressman  Lungren,  that  attrition  is 
going  to  happen  very  rapidly  between  1973  and  1983  or  1984.  The 
movement  of  these  people  will  be  very  rapid.  And  I  don't  see  it  as  a 
real  major  problem  to  the  policy  we  would  establish  if  we  went 
strictly  to  a  blanket  legalization. 

Mr.  McCollum.  You  do  see  a  major  problem,  though,  with  the 
magnet  effect  of  legalization  up  to  the  current  time  which  is  draw- 
ing more  people  across  the  borders,  as  the  latest  issue  of  U.S.  News 
&  World  Report  indicates  is  happening  right  now. 

Mr.  Daub.  I  think  there's  no  doubt  about  it.  But  this  isn't  new.  I 
think  you  have  all  worked  with  this  issue  long  enough  to  have  seen 
what's  happened  at  each  10-  or  12-year  increment  in  our  history. 
The  magnet  effect,  in  my  judgment,  isn't  nearly  as  bad  right  now, 
Mr.  McCollum,  as  it's  going  to  be  once  we  establish  a  precedent  for 
a  sweeping  use  of  the  legalizing  of  one's  illegal  status.  If  we  are 
more  cautious  about  it,  you  know,  "If  you  came  in  1975  or  1978  you 
are  just  not  free,  you  are  not  going  to  get  off  the  hook  if  you  get 
caught,"  I  think  we've  sent  a  message  out  there  that  we're  not 
going  to  participate  in  being  overwhelmed  by  the  magnet  effect,  as 
it  is  called. 

Mr.  McCollum.  I  yield  back  my  time. 

Mr.  Mazzoll  Thank  you. 

Thank  you  very  much,  Hal. 

Mr.  Daub.  Thank  you  very  much.  I  look  forward  to  working  with 
you,  Mr.  Chairman. 

Mr.  Mazzoll  Bless  you. 

We  now  welcome  our  next  witness,  the  congressman  from  the 
District  of  Columbia,  my  good  friend,  my  congressional  classmate. 
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and  our  eminent  first  baseman— not  necessarily  in  that  order- 
Walter  Fauntroy. 

We  welcome  you,  Walter.  And  your  statement  will  be  made  a 
part  of  the  record.  You  are  free  to  read  it  speak  from  it. 

TESTIMONY  OF  HON.  WALTER  FAUNTROY,  DELEGATE  FROM  THE 

DISTRICT  OF  COLUMBIA 

Mr.  Fauntroy.  Thank  you  so  very  much,  Mr.  Chairman.  And  I 
want  to  thank  you  and  the  other  distinguished  members  of  the 
committee  for  inviting  me  to  appear  before  the  subcommittee  to 
offer  testimony  on  H.R.  1510.  I  also  want  to  formally  thank  you 
and  the  staff  of  the  subcommittee  for  the  willingness  to  engage  in 
meaningful  dialogue  and  to  consider  the  concerns  which  other 
members  and  I  have  expressed. 

Mr.  Mazzoli.  Thank  you  very  much. 

Mr.  Fauntroy.  I  appear  before  you  as  chair  of  the  Black  Caucus 
Task  Force  on  Haitian  Refugees.  I  also  appear  before  you  as  a 
Member  of  Congress  whose  constituency  includes  many  peoples 
representative  of  this  "New  Immigration,"  who  have  come  to  our 
country  from  the  Caribbean,  from  Africa,  and  Central  America  and 
are  contributing  to  our  community. 

Before  discussing  my  reservations  to  specific  provisions  of  H.R. 
1510,  I  would  like  to  stress  two  points  which  for  me  serve  to  frame 
the  issues  embodied  in  the  legislation  before  the  subcommittee. 

First,  the  debate  on  this  question  must  be  free  of  scapegoating 
and  acrimony  that  somehow  links  the  crisis  confronting  our  econo- 
my with  the  phenomena  of  immigration  and  refugee  policy.  I  am 
quite  aware  that  there  are  some  pressures  on  the  labor  market  re- 
sulting from  the  presence  of  undocumented  entrants.  I  am  also 
acutely  aware  of  the  fact  that  these  entrants  are  easily  exploited 
and  victimized. 

Needless  to  say,  however,  our  economic  crisis  will  not  be  solved 
in  any  significant  way  by  the  resolution  of  the  issues  before  this 
subcommittee.  This  is  not  a  jobs  bill.  Our  focus  should  be  clearly  on 
it  as  an  immigration  issue,  and  we  should  address  it  in  that  con- 
text. 

Our  economic  problems  are  profound,  involving  issues  basic  to 
the  competitiveness  of  our  economic  system,  and  the  solution  to  the 
problem  of  unemployment  requires  fiscal  and  monetary  policies 
that  affect  the  labor  market  and  work  to  revitalize  our  industrial 
base.  Black  leadership  will  not  be  diverted  by  the  potential  for 
scapegoating  in  a  national  debate  on  immigration,  but  will  work  to 
bring  together  a  coalition  of  conscience  that  will  pass  genuine  job 
creation  legislation. 

My  second  point  before  I  address  the  proposals  of  H.R.  1510  is 
the  present  and  past  management  neglect,  underfunding,  and  un- 
derstaffing  of  the  Immigration  and  Naturalization  Service.  INS  is 
unable  to  undertake  the  enforcement  of  existing  laws  in  a  timely 
and  efficient  manner.  Additional  duties  and  responsibilities  ema- 
nating from  the  passage  of  this  bill  would  greatly  exacerbate  an  al- 
ready chaotic  situation. 

In  the  Washington,  D.C.,  area  district  office,  which  is  considered 
the  flagship  office  of  the  Service,  there  is  a  serious  lack  of  enough 
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competent  and  well-trained  staff.  The  staff  is  overworked,  and  in 
spite  of  their  dedicated  attempts  to  perform  their  duties  and  to  be 
both  efficient  and  courteous  to  the  public,  they  are  simply  over- 
whelmed by  the  workload. 

Just  to  cite  one  statistic:  it  takes  12  months  to  3  years  to  get  an 
application  for  naturalization  processed.  The  system  lacks  the  per- 
sonnel and  management  structure  necessary  for  carrying  out  the 
provisions  of  H.R.  1510.  This  problem  is  paramount  and  its  correc- 
tion would  involve  a  significant  allocation  of  additional  resources 
to  the  Immigration  and  Naturalization  Service.  I  would  submit 
that  the  allocation  of  additional  resources  should  precede  the  un- 
dertaking of  any  additional  responsibilities  by  INS. 

I  also  wish  to  stress  my  concern  that  there  are  no  black  or  His- 
panic employees  at  the  senior  executive  policymaking  level  of  the 
Immigration  and  Naturalization  Service.  This  points  to  the  urgent 
need  for  affirmative  action  and  for  making  the  Service  more  repre- 
sentative of  the  public  and  the  clientele  which  it  serves. 

I  wish  now  to  speak  to  four  provisions  of  H.R.  1510:  access  to  ju- 
dicial review  for  asylum  applicants,  summary  exclusion,  legaliza- 
tion, and  employer  sanctions. 

First,  with  respect  to  access  to  judicial  review,  I  want  to  com- 
mend you,  Mr.  Chairman,  and  the  subcommittee  for  structuring  a 
more  independent  process  for  adjudicating  asylum  claims.  I  think 
the  system  that  is  recommended  in  this  legislation  is  a  positive 
step  forward  and  should  be  supported.  However,  I  must  state  my 
firm  opposition  to  a  provision  in  the  section  dealing  with  asylum 
that  undermines  fundamental  due  process  by  removing  the  role  of 
the  Federal  district  courts  in  reviewing  applications  for  asylum. 

As  I  read  the  section  that  concerns  judicial  review  and  the  rele- 
vant Committee  on  the  Judiciary  report  language,  asylum  appli- 
cants would  be  denied  access  to  the  Federal  district  courts  for 
review  of  the  lawfulness  and  constitutionality  of  INS  processing  of 
asylum  claims.  I  quote  from  the  committee  report,  97-890,  page  50: 

The  Committee  Amendment,  however,  makes  clear  that  regardless  of  whether  or 
not  the  alien  is  in  custody,  the  proper  and  sole  avenue  of  review  is  through  the  cir- 
cuit courts. 

The  Committee  is  concerned  with  the  reasoning  of  the  Smith  Court  and  thus  has 
adopted  provisions  in  this  legislation  to  insure  that  no  district  court  shall  have  juris- 
diction under  28  U.S.C.  Section  1331,  and  8  U.S.C.  Section  1329  or  any  other  provi- 
sion of  law  to  hear  cases  involving  final  orders  of  deportation  or  exclusion.  This  pro- 
hibition on  premature  petitioning  of  the  courts  encompasses  not  only  final  orders 
denying  the  asylum  applications  but  also  any  actions  or  inactions  by  the  Service  or 
the  administrative  law  judges,  or  the  USIB,  or  any  other  party  which  even  tangen- 
tially  relates  to  the  manner  in  which  the  asylum  process  is  carried  forth. 

My  overriding  concern  is  that  the  proposed  legislation  will  re- 
strict the  right  of  all  asylum  claimants  to  judicial  review  of  admin- 
istrative agency  action.  Judicial  review,  such  as  that  provided  in 
the  case  of  the  Haitian  Refugee  Center  v.  Smith,  is  mandated  not 
only  because  of  domestic  and  international  legal  norms,  but  most 
importantly  because  it  is  essential  to  our  Nation's  sense  of  funda- 
mental justice  and  fairness;  and  above  all,  it  is  an  indispensable 
remedy  within  our  system  of  laws. 

Our  constitutional  system  of  checks  and  balances  demands  that 
every  governmental  action  or  administrative  act  be  subject  to  a 
degree  of  judicial  scrutiny,  and  it  is  fundamentally  incompatible 


217 

with  our  system  of  government  for  a  department  of  the  executive 
branch  of  government  to  be  the  sole  arbitrator  of  its  own  acts.  Ju- 
dicial scrutiny  is  especially  crucial  in  the  context  of  claims  for  po- 
litical asylum  because  the  stakes  are  so  very  high,  and  miscar- 
riages of  justice  may  well  have  grave  consequences  that  can  never 
be  corrected.  Federal  court  jurisdiction  over  final  decisions  of  the 
Immigration  Service  must  be  maintained  not  only  to  protect  refu- 
gees seeking  asylum  in  the  United  States,  but  also  because  it  is  a 
fundamental  right  of  all  persons  residing  within  our  country. 

It  is  true  H.R.  1510  allows  individuals  access  to  the  Federal  cir- 
cuit courts  of  appeal.  This  is  not  adequate.  In  the  last  2  years  the 
circuit  courts  of  appeal  have  considered  only  12  cases  involving  po- 
litical asylum.  This  reflects,  among  other  things,  the  reality  that 
most  individual  asylum  applicants  simply  do  not  have  the  re- 
sources or  access  to  lawyers  specializing  in  immigration  law  and 
refugee  matters. 

Mr.  Chairman,  the  restrictions  on  judicial  review  contained  in 
H.R.  1510  represent  yet  another  court-stripping  effort  hostile  to  the 
principle  of  the  rule  of  law. 

Mr.  Mazzoli.  I  am  really  constrainted  to  interrupt  at  this  point 
because  I  really  seriously  dispute  that  characterization  of  the  bill. 

Let  me  say  that  in  the  current  law,  an  asylee  or  prospective 
asylee  has  no  automatic  right  of  judicial  review  of  the  question  of 
his  or  her  asylum.  That  is  done  through  the  technique  of  habeas 
corpus. 

This  bill,  because  of  complaints  and  concerns  raised  by  the 
people  who  deal  in  this  question  of  asylum,  guarantees — guaran- 
tees, not  allows;  you  use  the  term  "allows"— the  term  precisely  is 
"guarantee"— a  right  of  review  at  the  circuit  court  of  everything 
which  has  gone  before  administratively. 

The  gentleman  seems  to  suggest  that  what  we  have  done  is  re- 
strict current  law.  We  have  so  much  expanded  current  law  on  the 
subject  of  asylum  and  the  guarantees  of  it,  and  there  are  a  lot  of 
people  who  are  against  our  bill  because  of  this  particular  section. 
They  say  we  have  gone  too  far;  we  are  not  going  to  really  cure  the 
problem. 

I  did  not  want  to  interrupt  the  gentleman,  but  that  part  about 
saying  this  is  court-stripping  is  not,  in  my  judgment,  honestly  very 
accurate. 

Mr.  Fauntroy.  Well,  I  can  understand  the  gentleman's  feeling. 
And  had  he,  as  I  have,  talked  with  Haitian  refugees  who  are  with- 
out class-action-suit  capability  and  without  any  understanding  of 
what  their  rights  are  under  our  law,  in  my  view 

Mr.  Mazzoli.  We  may  remain  in  dispute  on  this  term.  I  have 
worked  with  the  gentleman's  brother  when  we  did  go  to  Florida  a 
year  ago.  And  the  way  we  drafted  our  bill  originally  is  very  differ- 
ent than  how  it  is  today.  And  it's  different  today  because  of  the  ef- 
fective testimony  like  your  brother's  and  yours  in  the  last  Con- 
gress, which  led  us,  contrary  to  the  original  draft  of  this  bill,  to  the 
position  of  saying,  "You,  as  a  would-be  asylee,  are  guaranteed — 
guaranteed — the  right  of  review  in  a  judicial  setting  of  the  ques- 
tions raised  below." 

The  fact  there  have  been  only  two  or  three  cases  in  the  circuit 
court  to  date  is  because  that  system  just  does  not  work  today.  Now 
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you  have  to  get  to  the  circuit  court  by  appeal  from  the  district 
courts,  so  it  would  assume  there  are  not  many  appeals  to  the  cir- 
cuit courts.  But  in  our  bill  you'd  get  to  the  circuit  court  automati- 
cally if  you  wanted  to  have  a  judicial  review  of  administrative 
action. 

But  at  any  rate,  you  can  proceed.  We  will  go  back  to  this  at  some 
later  time. 

Mr.  Fauntroy.  Well,  as  I  have  indicated,  this  provision  is  clearly 
a  direct  response  to  the  success  of  the  Haitian  plaintiffs  in  the  case 
of  the  Haitian  Refugee  Center  vs.  Smith.  Had  there  been  a  commit- 
ment to  and  a  system  capable  of  providing  genuine  due  process 
consistent  with  law  and  the  Constitution,  the  5,000  plaintiffs 
wouldn't  have  been  forced  to  seek  redress  in  the  Federal  district 
court.  If  the  executive  branch  conforms  to  the  requirements  of  the 
law  in  adjudicating  applications  for  asylum,  there  will  be  no  judi- 
cial intervention.  This  is  the  lesson,  I  think,  of  the  Haitian  refu- 
gees. 

I  have  in  the  last  8  months  traveled  twice,  for  example,  on  fact- 
finding missions  to  Haiti  to  assess  the  human  rights  and  economic 
situation  in  Haiti.  I  can  attest  that  the  human  rights  situation  in 
Haiti  is  dire.  In  November  1981,  the  Congressional  Black  Caucus 
task  force  on  Haitian  refugees  determined  that  we  could  not 
change  what  we  believe  to  be  our  country's  inhumane  and  racist 
policies  towards  Haitian  refugees  in  time  to  prevent  tragedies  such 
as  we  saw  played  out  on  the  shores  of  Florida  in  the  fall  of  1981. 
There  were  some  40  dead  bodies  that  were  deposited  on  the  shore. 

Mr.  Hall.  Will  the  gentleman  yield? 

Are  you  saying  that  the  United  States  of  America  people  killed 
those  40  people? 

Mr.  Fauntroy.  No,  not  at  all. 

Mr.  Hall.  You  prefaced  it  by  stating  "our  country's  inhumane 
and  racist  policies  toward  Haitian  refugees."  You  say  the  40  people 
that  washed  ashore — you're  not  saying  we  were  responsible  for 
that,  are  you? 

Mr.  Fauntroy.  No,  the  key  phrase  there  was  that  we  couldn't 
wait  until  we  deal  with  what  we  believe  to  be  discriminatory  prac- 
tices with  respect  to  our  own  INS  to  deal  with  the  situation  in 
Haiti  where  people  are  so  desperate  that  they  would  risk  coming 
here  in  shabby  boats  and  the  like  that  crack  up  and  end  up  with 
people  dying  at  sea,  and  in  this  instance,  in  the  fall,  if  you  recall, 
they  died  within  eyesight  of  the  shores  and  were  washed  up. 

It  was  with  that  in  mind  that  Congresswoman  Shirley  Chisholm 
and  I  determined  to  have  a  face-to-face  dialog  with  President  Duva- 
lier  and  other  members  of  the  Government  of  Haiti  on  the  issues  of 
human  rights  and  economic  development  for  and  with  the  people  of 
Haiti. 

The  situation  there  of  human  rights  is  distressing.  It's  bad.  There 
exist  no  human  rights  in  Haiti  such  as  we  know  them  in  the 
United  States.  We  have  no  assurance  that  all  of  the  returnees  who 
have  been  returned  forcibly  from  our  country  to  Haiti  remain  safe, 
free,  and  well.  The  Department  of  State  will  certify  that  all  is  well, 
but  in  fact  what  they  are  certifying  is  that  only  the  people  they 
have  been  able  to  locate  and  interview  have  indicated  that  they  are 
well  and  have  not  complained  of  harassment.  They  have  been 
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unable  to  locate  many  returnees  and  their  status  is  far  from  cer- 
tain. 

It  is  my  position  and  the  position  of  the  Congressional  Black 
Caucus  task  force  on  Haitian  refugees  that  the  human  rights  situa- 
tion in  Haiti  is  such  that  it  is  reasonable  to  assume  that  a  signifi- 
cant number  of  Haitian  refugees  would  in  fact  meet  the  legal  defi- 
nition of  asylee  if  they  were  or  had  been  afforded  genuine  due  proc- 

ess. 

Second,  I  am  also  deeply  troubled  by  the  provision  that  would 
permit  the  summary  exclusion  of  asylum  claimants  attempting  to 
enter  the  United  States  if  they  are  unable  to  demonstrate  immedi- 
ately a  bona  fide  claim  to  asylum.  Aliens  with  valid  claims  to 
asylum,  but  without  an  understanding  of  our  laws  or  an  opportuni- 
ty to  obtain  the  assistance  of  legal  counsel,  could  be  summarily  ex- 
cluded from  entry  and  forcibly  returned  to  possibly  face  persecu- 
tion and  grave  personal  danger.  The  practice  of  summary  exclusion 
in  such  cases  violates  our  fundamental  traditions  of  due  process 
and  that  of  providing  asylum  for  those  feeling  injustice  and  perse- 
cution, as  well  as  our  obligations  of  nonrefoulement  under  interna- 
tional law,  article  33  of  the  U.N.  Convention  on  the  Status  of  Refu- 
gees. 

I  am  strongly  opposed  to  the  concept  of  summary  exclusion. 
Since  1903  the  law  has  provided  a  statutory  right  to  a  hearing 
before  an  immigration  judge  for  persons  seeking  to  enter  the 
United  States  Summary  exclusion  would  be  a  radical  departure 
from  this  time-tested  commitment  to  procedural  fairness. 

Third,  with  reference  to  the  provision  that  will  provide  for  legal- 
ization, I  congratulate  the  chairman  and  the  subcommittee  for 
structuring  this  provision  in  the  legislation.  I  think  it  is  a  rational, 
fair,  realistic,  and  compassionate  way  to  deal  with  the  problem  of 
an  underground  population. 

However,  the  proposed  legislation  would  arbitrarily  limit  eligibil- 
ity for  legalization  to  those  undocumented  persons  arriving  in  the 
United  States  before  January  1,  1980,  or  January  1,  1981,  for 
Cubans  and  Haitians  known  to  INS.  I  believe  that  it  is  more  practi- 
cal and  certainly  more  equitable  to  include  in  the  legalization  pro- 
gram all  otherwise  eligible  undocumented  aliens  who  arrived  in 
the  United  States  before  January  1,  1982.  In  addition  to  a  general 
concern  that  all  undocumented  aliens  be  equally  protected  under 
the  legalization  program,  extension  of  the  legalization  cutoff  date  is 
necessary  to  effectively  correct  the  very  serious  problems  that  have 
resulted  from  the  administration's  highly  controversial  program  of 
prolonged  mass  detention  of  the  Haitian  boat  people  which  began 
in  May  1981. 

I  recognize  the  political  difficulties  involved  in  this  matter,  but  I 
feel  compelled  to  raise  questions  like:  What  will  we  do  with  those 
entrants  who  have  entered  since  January  1,  1980?  Are  we  to 
engage  in  mass  deportation  programs?  What  impact  would  this 
have  on  our  communities? 

Fourth,  I  would  like  to  make  some  comments  on  the  provision  for 
employer  sanctions.  Mr.  Chairman,  as  is  the  case  with  many  of  our 
colleagues,  I  share  the  concern  that  the  implementation  of  an  em- 
ployer sanctions  program  will  have  an  inherent  potential  for  dis- 
crimination. Without  taking  a  lot  of  time,  because  this  issue  was 
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fully  ventilated  in  a  debate  which  took  place  during  the  last  Con- 
gress on  December  16,  17,  and  18,  I  would  simply  say  that  this 
problem  may  be  alleviated,  and  it  might  get  some  further  consider- 
ation within  the  black  and  Hispanic  communities  if  the  subcommit- 
tee, the  committee,  and  indeed  our  colleagues  throughout  the 
House,  would  give  more  serious  consideration  to  the  very  construc- 
tive and,  I  believe,  necessary  amendments  offered  by  the  dean  of 
the  Congressional  Black  Caucus,  Congressman  Augustus  Hawkins. 
I  would  also  state,  in  discussing  this  provision,  that  I  have  the 
same  concern  with  the  Immigration  and  Naturalization  Service's 
ability  to  administer  this  enforcement  provision  in  an  efficient, 
fair,  and  nondiscriminatory  manner. 

Given  these  concerns,  I  ask  your  consideration  for  including  in 
this  provision  a  sunset  requirement  which  would  provide  for  the 
evaluation  of  employer  sanctions  and  reenactment  by  Congress 
based  upon  your  experience. 

Mr.  Chairman,  in  conclusion,  I  want  to  thank  you  and  the  other 
members  of  the  subcommittee  for  inviting  me  to  testify.  I  think  it 
is  representative  of  the  way  the  subcommittee  has  conducted  itself 
during  the  course  of  undertaking  this  monumental  task  of  provid- 
ing reform  and  control  of  our  immigration  policy.  I  look  forward  to 
continued  dialog  with  the  chairman  and  other  members  of  the  sub- 
committee as  we  seek  to  forge  some  solution  to  a  very  difficult 
problem.  I  do  not  consider  my  testimony  as  a  position  written  in 
concrete,  for  I  see  it  merely  as  the  beginning  of  a  dialog.  Our  task 
is  to  shape  in  the  98th  Congress  legislation  that  is  neither  mean, 
nativist,  nor  racist  and,  ultimately,  is  workable. 

Thank  you. 

[The  complete  statement  follows:] 

Testimony  of  Hon.  Walter  E.  Fauntroy,  Member  of  Congress,  and  Chairperson 
OF  THE  Congressional  Black  Caucus  Task  Force  on  Haitian  Refugees 

introduction 

Good  morning,  Mr.  Chairman.  I  want  to  thank  you  and  the  other  distinguished 
Members  for  inviting  me  to  appear  before  the  Subcommittee  to  offer  testimony  on 
H.R.  1510,  the  Immigration  Reform  and  Control  Act  of  1983.  I  also  want  to  formally 
thank  you  and  the  staff  of  the  Subcommittee  for  the  willingness  to  engage  in  mean- 
ingful dialogue  and  to  consider  the  concerns  which  other  Members  and  I  have  ex- 
pressed. 

I  appear  before  you  carrying  the  portfolio  of  the  Chair  of  the  Congressional  Black 
Caucus  Task  Force  on  Haitian  Refugees.  I  also  appear  before  you  as  a  Member  of 
Congress  whose  constituency  includes  many  peoples  representative  of  the  "New  Im- 
migration", who,  have  come  to  our  country  from  the  Caribbean,  Africa,  and  Central 
America  and  are  contributing  to  our  community. 

structuring  the  debate 
Scapegoating  and  the  economic  crisis 

Before  discussing  my  reservations  to  specific  provisions  of  H.R.  1510,  I  would  like 
to  stress  two  points  which  for  me  serve  to  frame  the  issues  embodied  in  the  legisla- 
tion before  the  Subcommittee.  First,  the  debate  on  this  question  must  be  free  of 
scapegoating  and  acrimony  that  somehow  links  the  crisis  confronting  our  economy 
with  the  phenomena  of  immigration  and  refugee  policy.  I  am  quite  aware  that  there 
are  some  pressures  on  the  labor  market  resulting  from  the  presence  of  undocument- 
ed entrants.  I  am  also  acutely  aware  of  the  fact  that  these  entrants  are  easily  ex- 
ploited and  victimized. 

Needless  to  say,  however,  our  economic  crisis  will  not  be  solved  in  any  significant 
way  by  the  resolution  of  the  issues  before  this  Subcommittee.  This  is  not  a  jobs  bill! 
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Our  focus  should  be  clearly  on  it  as  an  immigration  issue,  and  we  should  address  it 
in  that  context. 

Our  economic  problems  are  profound,  involving  issues  basic  to  the  competitive- 
ness of  our  economic  system  and  the  solution  to  the  problem  of  unemployment  re- 
quires fiscal  and  monetary  policies  that  affect  the  labor  market  and  work  to  revital- 
ize our  industrial  base.  Black  leadership  will  not  be  diverted  by  the  potential  for 
scapegoating  in  a  national  debate  on  immigration,  but  will  work  to  bring  together  a 
coalition  of  conscience  that  will  pass  genuine  job  creation  legislation. 

THE  MANAGEMENT  SITUATION  OF  INS 

My  second  point  before  I  address  the  proposals  of  H.R.  1510  is  the  present  and 
past  management  neglect,  underfunding,  and  understaffing  of  the  Immigration  and 
Naturalization  Service.  I.N.S.  is  unable  to  undertake  the  enforcement  of  existing 
laws  in  a  timely  and  efficient  manner.  Additional  duties  and  responsibilities  ema- 
nating from  the  passage  of  this  bill  would  greatly  exacerbate  an  already  chaotic  sit- 
uation. In  the  Washington  D.C.  Area  District  Office,  which  is  considered  the  flag- 
ship office  of  the  Service,  there  is  a  serious  lack  of  enough  competent  and  well- 
trained  staff.  The  staff  is  overworked  and  in  spite  of  their  dedicated  attempts  to  per- 
form their  duties  and  to  be  both  efficient  and  courteous  to  the  public,  they  are 
simply  overwhelmed  by  the  workload.  Just  to  cite  one  statistic:  it  takes  12  months 
to  3  years  to  get  an  application  for  naturalization  processed.  The  system  lacks  the 
personnel  and  management  structure  necessary  for  carrying  out  the  provisions  of 
H.R.  1510.  This  problem  is  paramount  and  its  correction  would  involve  a  significant 
allocation  of  additional  resources  to  the  Immigration  and  Naturalization  Service.  I 
would  submit  that  the  allocation  of  additional  resources  should  precede  the  under- 
taking of  any  additional  responsibilities  by  the  Immigration  and  Naturalization 
Service. 

I  wish  also  to  stress,  before  I  begin  to  discuss  specific  provisions  of  H.R.  1510,  my 
concern  that  there  are  no  Black  or  Hispanic  employees  at  the  senior  executive 
policy-making  level  of  the  Immigration  and  Naturalization  Service.  This  points  to 
the  urgent  need  for  affirmative  action  and  for  making  the  Service  more  representa- 
tive of  the  public  and  the  clientele  which  is  serves. 

Today,  I  wish  to  speak  to  four  provisions  of  H.R.  1510  which  gravely  concern  me 
and  require  the  most  careful  consideration. 

The  four  provisions  are:  Access  to  judicial  review  for  asylum  applicants;  summary 
exclusion;  legalization;  and  employer  sanctions. 

ACCESS  TO  JUDICIAL  REVIEW 

First,  with  respect  to  access  to  judicial  review,  I  want  to  commend  you  Mr.  Chair- 
man and  the  Subcommittee  for  structuring  a  more  independent  process  for  adjudi- 
cating asylum  claims.  I  think  the  system  that  is  recommended  in  this  legislation  is 
a  positive  step  forward  and  should  be  supported.  However,  I  must  state  my  firm  op- 
position to  a  provision  in  the  section  dealing  with  asylum  that  undermines  funda- 
mental due  process  by  removing  the  role  of  the  Federal  District  Courts  in  reviewing 
applications  for  asylum. 

As  I  read  the  section,  that  concerns  judicial  review  and  the  relevant  Committee 
on  the  Judiciary  report  language,  asylum  applicants  would  be  denied  access  to  the 
Federal  District  Courts  for  review  of  the  lawfulness  and  constitutionality  of  I.N.S. 
processing  of  asylum  claims.  I  quote  from  the  Committee  Report,  97-890,  page  50: 

"The  Committee  Amendment,  however,  makes  clear  that  regardless  of  whether  or 
not  the  alien  is  in  custody,  the  proper  and  sole  avenue  of  review  is  through  the  cir- 
cuit courts. 

"The  Committee  is  concerned  with  the  reasoning  of  the  Smith  Court  and  thus  has 
adopted  provisions  in  this  legislation  to  insure  that  no  district  court  shall  have  juris- 
diction under  28  U.S.C.  Section  1331,  and  8  U.S.C.  Section  1329  or  any  other  provi- 
sion of  law  to  hear  cases  involving  final  orders  of  deportation  or  exclusion. 

"This  prohibition  on  premature  petitioning  of  the  courts  encompasses  not  only 
final  orders  denying  the  asylum  applications,  but  also  any  actions  or  inactions  by 
the  Service  or  the  administrative  law  judges,  or  the  U.S.I.B.,  Or  any  other  party 
which  even  tangentially  relates  to  the  manner  in  which  the  asylum  process  is  car- 
ried forth." 

My  overriding  concern  is  that  the  proposed  legislation  will  restrict  the  right  of  all 
asylum  claimants  to  judicial  review  of  administrative  agency  action.  Judicial  review 
such  as  that  provided  in  the  case  of  the  Haitian  Refugee  Center  v.  Smith  is  mandat- 
ed not  only  because  of  domestic  and  international  legal  norms,  but  most  important- 
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ly  because  it  is  essential  to  our  nation's  sense  of  fundamental  justice  and  fairness; 
and  above  all,  it  is  an  indispensable  remedy  within  our  system  of  laws. 

Our  constitutional  system  of  checks  and  balances  demands  that  every  governmen- 
tal action  or  administrative  act  be  subject  to  a  degree  of  judicial  scrutiny,  and  it  is 
fundamentally  incompatible  with  our  system  of  government  for  a  department  of  the 
Executive  branch  of  government  to  be  the  sole  arbitrator  of  its  own  acts.  Judicial 
scrutiny  is  especially  crucial  in  the  context  of  claims  for  political  asylum  because 
the  stakes  are  so  very  high,  and  miscarriages  of  justice  may  well  have  grave  conse- 
quences that  can  never  be  corrected.  Federal  court  jurisdiction  over  final  decisions 
of  the  Immigration  Service  must  be  maintained  not  only  to  protect  refugees  seeking 
asylum  in  the  United  States,  but  also  because  it  is  a  fundamental  right  of  all  per- 
sons residing  within  our  country. 

It  is  true  H.R.1510  allows  individuals  access  to  the  Federal  Circuit  Courts  of 
Appeal.  This  is  not  adequate.  In  the  last  two  years  the  Circuit  Courts  of  Appeals 
have  considered  only  twelve  cases  involving  political  asylum.  This  reflects,  among 
other  things,  the  reality  that  most  individual  asylum  applicants  simply  do  not  have 
the  resources  or  access  to  lawyers  specializing  in  immigration  law  and  refugee  mat- 
ters. 

Mr.  Chairman,  the  restrictions  on  Judicial  Review  contained  in  H.R.  1510  repre- 
sent yet  another  court  stripping  effort  hostile  to  the  principle  of  the  rule  of  law. 
This  proposal  is  clearly  a  direct  response  to  the  success  of  Haitian  plaintiffs  in  the 
case  of  the  Haitian  Refugee  Center  v.  Smith.  Had  there  been  a  commitment  to  and  a 
system  capable  off  providing  genuine  due  process  consistent  with  law  and  the  Con- 
stitution, the  5,000  plaintiffs  wouldn't  have  been  forced  to  seek  redress  in  the  Feder- 
al District  Court.  If  the  Executive  Branch  conforms  to  the  requirements  of  the  law 
in  adjudicating  asylum  applications,  there  will  be  no  judicial  intervention.  This  is 
the  lesson  of  the  Haitian  Refugees. 

Mr.  Chairman,  I  have  in  the  last  eight  months  traveled  twice  on  fact-finding  mis- 
sions to  Haiti  to  assess  the  human  rights  and  economic  situation  in  Haiti.  I  can 
attest  that  the  human  rights  situation  in  Haiti  is  dire.  In  November  1981,  the  Con- 
gressional Black  Caucus  Task  Force  on  Haitian  Refugees  determined  that  we  could 
not  change  what  we  believe  to  be  our  country's  inhumane  and  racist  policies  toward 
Haitian  refugees  in  time  to  prevent  tragedies  such  as  we  saw  played  out  on  the 
shores  of  Florida  in  the  Fall  of  1981.  It  was  with  that  in  mind  that  Congresswoman 
Shirley  Chisholm  and  I  determined  to  have  a  face-to-face  dialogue  with  President 
Duvalier  and  other  members  of  the  Government  of  Haiti  on  the  issues  of  human 
rights  and  economic  development  for  and  with  the  Haitian  people. 

Mr.  Chairman,  the  situation  of  human  rights  in  Haiti  is  most  distressing.  It  is 
bad.  There  exist  no  human  rights  such  as  we  know  them,  in  Haiti.  We  have  no  as- 
surances that  all  of  the  returnees  who  have  been  returned  forcibly  from  our  country 
to  Haiti  remain  safe,  free  and  well.  The  Department  of  State  will  certify  that  all  is 
well,  but  in  fact  what  they  are  certifying  is  that  only  the  people  they  have  been  able 
to  locate  and  interview  have  indicated  that  they  are  "well"  and  have  not  "com- 
plained of  harassment."  They  have  been  unable  to  locate  many  returnees  and  their 
status  is  far  from  certain.  It  is  my  position  and  the  position  of  the  Congressional 
Black  Caucus  Task  Force  on  Haitian  Refugees  that  the  human  rights  situation  in 
Haiti  is  such  that  it  is  reasonable  to  assume  that  a  significant  number  of  Haitian 
refugees  would  in  fact  meet  the  legal  definition  of  asylee  if  they  were  or  had  been 
afforded  genuine  due  process. 

SUMMARY  EXCLUSION 

Second,  I  am  also  deeply  troubled  by  the  provision  that  would  permit  the  "sum- 
mary exclusion"  of  asylum  claimants  attempting  to  enter  the  United  States  if  they 
are  unable  to  demonstrate  immediately  a  bona  fide  claim  to  asylum.  Aliens  with 
valid  claims  to  asylum,  but  without  an  understanding  of  our  laws  or  an  opportunity 
to  obtain  the  assistance  of  legal  counsel,  could  be  summarily  excluded  from  entry 
and  forcibly  returned  to  possibly  face  persecution  and  grave  personal  danger.  The 
practice  of  summary  exclusion  in  such  cases  violates  our  fundamental  traditions  of 
due  process  and  that  of  providing  asylum  for  those  fleeing  injustice  and  persecution, 
as  well  as  our  obligations  of  non-refoulement  under  international  laws  f  Article  33  of 
the  U.N.  Convention  on  the  Status  of  Refugees). 

I  am  strongly  opposed  to  the  concept  of  summary  exclusion.  Since  1903  the  law 
has  provided  a  statutory  right  to  a  hearing  before  an  immigration  judge  for  persons 
seeking  to  enter  the  United  States.  Summary  exclusion  would  be  a  radical  depar- 
ture from  this  time  tested  commitment  to  procedural  fairness. 
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LEGALIZATION 

Third,  with  reference  to  the  provision  that  will  provide  for  legalization,  I  con- 
gratulate the  Chairman  and  the  Subcommittee  for  structuring  this  provision  in  the 
legislation.  I  think  it  is  a  rational,  fair,  realistic,  and  compassionate  way  to  deal 
with  the  problem  of  an  "underground"  population. 

However,  the  proposed  legislation  would  arbitrarily  limit  eligibility  for  legaliza- 
tion to  those  undocumented  persons  arriving  in  the  United  States  before  January  1, 
1980,  or  January  1,  1981  for  Cubans  and  Haitians  "known  to  I.N.S."  I  believe  that  it 
is  more  practical  and  certainly  more  equitable  to  include  in  the  legalization  pro- 
gram all  otherwise  eligible  undocumented  aliens  who  arrive^  in  the  United  States 
before  January  1,  1982.  In  addition  to  a  general  concern  that  all  undocumented 
aliens  be  equally  protected  under  the  legalization  program,  extension  of  the  legaliza- 
tion "cut-off  date  is  necessary  to  effectively  correct  the  very  serious  problems  that 
have  resulted  from  the  Administration's  highly  controversial  program  of  prolonged 
mass  detention  of  the  Haitian  "boat  people"  which  began  in  May,  1981. 

I  recognize  the  political  difficulties  involved  in  this  matter,  but  I  feel  compelled  to 
raise  questions  like:  "What  will  we  do  with  those  entrants  who  have  entered  since 
January  1,  1980?  Are  we  to  engage  in  mass  deportation  programs?  What  impact 
would  this  have  on  our  communities?" 

EMPLOYER  SANCTIONS 

Fourth,  I  would  like  to  make  some  comments  on  the  provision  for  employer  sanc- 
tions. Mr.  Chairman,  as  is  the  case  with  many  of  our  colleagues,  I  share  the  concern 
that  the  implementation  of  an  employer  sanctions  program  will  have  an  inherent 
potential  for  discrimination.  Without  taking  a  lot  of  time,  because  this  issue  was 
fully  ventilated  in  a  debate  which  took  place  during  the  last  Congress  on  December 
16,  17,  and  18,  I  would  simply  say  that  this  problem  may  be  alleviated,  and  it  might 
get  some  further  consideration  within  the  Black  and  Hispanic  communities  if  the 
Subcommittee,  the  Committee,  and  indeed  our  Colleagues  throughout  the  House 
would  give  more  serious  consideration  to  the  very  constructive  and,  I  believe,  neces- 
sary amendments  offered  by  the  Dean  of  the  Congressional  Black  Caucus,  Congress- 
man Augustus  Hawkins.  I  would  also  state,  in  discussing  this  provision,  that  I  have 
the  same  concern  with  the  Immigration  and  Naturalization  Service's  ability  to  ad- 
minister this  enforcement  provision  in  an  efficient,  fair,  and  nondiscriminatory 
manner. 

Given  these  concerns,  I  ask  your  consideration  for  including  in  this  provision  a 
sunset  requirement  which  would  provide  for  the  evaluation  of  employer  sanctions 
and  reenactment  by  Congress  based  upon  experience. 

CONCLUSION 

Mr.  Chairman,  in  conclusion,  I  want  to  thank  you  and  the  other  members  of  the 
Subcommittee  for  inviting  me  to  testify.  I  think  it  is  representative  of  the  way  the 
Subcommittee  has  conducted  itself  during  the  course  of  undertaking  this  monumen- 
tal task  of  providing  reform  and  control  of  our  immigration  policy.  I  look  forward  to 
continued  dialogue  with  the  Chairman  and  other  members  of  the  Subcommittee  as 
we  seek  to  forge  some  solution  to  a  very  difficult  problem.  I  do  not  consider  my  tes- 
timony as  a  position  written  in  concrete,  for  I  see  it  merely  as  the  beginning  of  a 
dialogue.  Our  task  is  to  shape  in  the  98th  Congress  legislation  that  is  neither  mean, 
nativist,  nor  racist  and,  ultimately,  is  workable. 

Thank  you! 

Mr.  Mazzoli.  I  will  yield  myself  5  minutes. 

Let  me  thank  the  gentleman  for  that  excellent  testimony  which 
will  certainly  be  looked  at  by  all  of  us.  And  let  me  ask  the  gentle- 
man just  a  couple  of  very  quick  questions. 

On  the  bottom  of  your  page  9  you  talk  about  adding  a  sunset  re- 
quirement to  employer  sanctions.  Would  the  gentleman  and  would 
the  Black  Caucus  support  employer  sanctions  were  it  to  be 
sunsetted? 

Mr.  Fauntroy.  I  think  with  the  kinds  of  protections  against  dis- 
crimination that  Mr.  Hawkins  has  suggested  in  his  amendments 
with  which  you  are  familiar,  we  would  support  that,  and  on  the 
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strength  of  the  view  that  it  would  give  us  an  opportunity  to  reeval- 
uate and  see  if  in  fact  it  would  accomplish  the  end 

Mr.  Mazzoli.  That  poses  a  problem  because  Mr.  Hawkins' 
amendment  got  beat  by  over  100  votes,  the  first  of  his  series  of 
amendments,  which  means  that  even  with  the  changed  composition 
in  the  House  of  the  98th  Congress,  his  amendments  probably  do 
not  have  support  from  within  the  total  House. 

A  bill  crafted  like  ours,  with  perhaps  further  protections  on  the 
discrimination  feature,  worked  on  with  Congressman  Frank  and 
others,  and  with  the  sunset,  do  you  think  there  is  a  chance  that 
you  would  support  that? 

Mr.  Fauntroy.  Well,  again,  I  can't  speak  for  the  entire  caucus 
on  that. 

Mr.  Mazzoli.  And  you  say  you  are  not  set  in  concrete.  I  would 
appreciate  it  if  you  would,  on  behalf  of  the  caucus,  take  that  back. 
I  think  our  bona  fides  in  trying  to  seek  a  nondiscriminatory  em- 
ployer sanctions  is  spread  upon  the  record  for  the  last  2  years.  Our 
blood  is  all  over  the  floor  of  this  room  and  the  floor  of  the  House, 
trying  to  fmd  just  such  an  elusive  goal. 

But  I  would  appreciate  it  if  you  would  take  that  back. 

Second,  on  the  bottom  of  your  page  8,  you  talk  about  those  en- 
trants who  have  come  after  January  1,  1980,  which  would  have 
been  the  cut-off  date. 

When  you  use  the  term  "entrants,"  those  people  who  came  from 
Haiti  before  January  1  1981,  which  was  the  date  we  used  in  our 
bill,  are  entrants.  But  when  you  use  the  term  "entrants,"  it  is  as  if 
they  were  part  of  that  class  which  was  called  "Cuban-Haitian  en- 
trants, status  pending." 

Now,  all  of  the  "Cuban-Haitian  entrants,  status  pending"  people, 
and  upped  a  little  bit  to  January  1,  1981,  are  affected  by  our  bill 
positively,  because  they  are  included  in  our  legalization  formula. 
You  were  here  in  the  room  when  Mr.  Daub  held  forth  with  the 
gentleman  from  California  in  a  discussion  about  using  these  regis- 
try dates.  No  matter  what  date  you  use,  Walter,  at  some  point  the 
gate  clangs  and  there  is  going  to  be  someone  inevitably  coming  in 
afterwards. 

So  whatever  date  we  pick,  we  have  to  grit  our  teeth  and  say  ^ye 
are  never  going  to  be  so  up  to  date  that  somebody  does  not  come  in 
after  the  date.  So  that  somebody  who  is  here,  whether  those  who 
come  after  1980,  after  1981,  after  1982,  is  going  to  have  to  be  looked 
at  carefully,  kindly,  but  thoroughly.  For  the  point  of  it  is,  if  they 
cannot  stay,  they  are  going  to  have  to  go  back  home. 

Mr.  Fauntroy.  I'm  just  trying  to  narrow  the  workload. 

Mr.  Mazzoli.  One  last  question  I  would  ask  you:  You  have  been 
to  Haiti  twice  and  followed  the  situation  carefully.  On  your  page  6 
you  talk  about,  "They" — meaning  the  State  Department — "have 
been  unable  to  locate  many  returnees,"  and  so  forth. 

Is  the  caucus  able  to  monitor  anjrthing  about  the  returnees,  and 
do  you  have  any  more  recent  information  about  their  whereabouts 
and  about  their  well-being? 

Mr.  Fauntroy.  Not  on  a  broad  basis.  We  have  talked  with  pris- 
oners and  got  accounts  of  people  who  upon  return  have  had  to  go 
into  hiding.  But  there  is  no  way  we  can  quantitatively  or  qualita- 
tively document  that  kind  of  thing. 
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Mr.  Mazzoli.  I  thank  the  gentleman.  My  time  has  expired. 

The  gentleman  from  Texas  is  recognized. 

Mr.  Hall.  You  always  raise  some  interesting  points  in  your  testi- 
mony. You  said  that  you  and  Shirley  had  a  face-to-face  contact 
with  President  Duvalier.  If  it  is  proper  to  ask  this  question,  Did 
you  get  any  information  from  that  face-to-face  contact  that  the 
country  of  Haiti  would  be  willing  to  work  in  any  way  with  the 
United  States  in  solving  some  of  its  human  rights  problems  and 
economic  development  problems  in  that  country  dealing  with  the 
Haitian  people? 

Mr.  Fauntroy.  We  certainly  got  that  indication,  and  it  is  not 
only  a  response  to  our  outrage  at  what  we  feel  to  be  the  despera- 
tion with  which  people  flee  Haiti,  but  also  responsive  to  the  Inter- 
national Monetary  Fund  requirements  of  being  placed  upon  them 
and  their  need  for  aid. 

We  have  been  saying  we  are  prepared  to  work  for  meaningful  aid 
and  trade,  but  not  without  a  serious  effort  on  their  part  to  elimi- 
nate the  human  rights  violations  that  have  been  so  well  document- 
ed over  the  years. 

Mr.  Hall.  Do  you  have  any  estimates  or  numbers  as  to  the 
number  of  returnees  that  have  been  returned  from  our  country  to 
Haiti? 

Mr.  Fauntroy.  I  cannot  give  you  that,  unfortunately.  I  will  see  if 
we  have  access  to  that  and  provide  you  an  estimate. 

Of  course,  there  is  cooperation  between  the  Haitian  Government 
and  the  United  States  now,  as  you  know,  with  our  interdiction  pro- 

Mr.  Hall.  Well,  the  President  of  Haiti  has  not  changed  his  posi- 
tion greatly  toward  his  own  people,  has  he,  in  the  last  several 
months? 

Mr.  Fauntroy.  Well,  we  have  seen  evidences  of  a  disposition  to 
change.  For  example,  on  last  April  22  he  announced  for  the  first 
time  in  his  presidency  for  life  that  there  would  be  local  elections. 
And  they  were  originally  scheduled  on  March  9  but  the  Pope's  visit 
there  has  delayed  that,  but  he  has  promised  those  elections  in 
April  of  1983.  And  we  intend  to  monitor  those  elections  very  care- 
fully to  see  if  there  is  any  evidence  that  change  is  on  the  horizon. 

Mr.  Hall.  But  the  only  candidates  that  have  come  forth  up  to 
now  are  his  candidates,  aren't  they? 

Mr.  Fauntroy.  No;  that  is  not  true.  I  have  talked  with  potential 
candidates  who  are  not  perceived  to  be  Duvalierists.  Yet,  I  remain 
concerned  that,  given  the  regulations  that  have  been  formulated, 
independent  candidates  may  not  have  a  fair  chance  at  winning 
elections.  And  I'm  watching  it  very  carefully. 

Mr.  Hall.  Do  you  know  how  many  Haitians  are  still  attempting 
to  come  into  the  United  States?  Are  there  any  figures  that  are 
available  to  you  that  you  could  make  available  to  this  committee? 

Mr.  Fauntroy.  I  cannot,  but  I  could  suggest  to  the  gentleman 
that  you  contact  the  Coast  Guard  and  possibly  the  State  Depart- 
ment. They  could  get  you  the  interdiction  figures. 

Mr.  Hall.  Is  it  your  understanding  that  at  this  time  those  who 
are  being  returned— I  gather  from  your  testimony  that  we  know 
some  are  there  safe,  free,  and  well,  but  we  don't  have  the  informa- 
tion that  all  of  those  people  have  returned  in  that  same  status. 
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Is  it  your  position  that  it  should  be  the  responsibility  of  the  U.S. 
Government  to  develop  more  fully  as  to  whether  or  not  those 
people  who  have  returned,  all  of  them,  are  safe  and  well?  Do  we 
have  the  right  as  a  country — although  we  know  that  it  should  be 
improved,  the  human  rights  situation  in  that  country  and  others — 
do  we  have  the  right  to  go  into  that  country — "we"  being  the  U.S. 
Government — with  whatever  method  we  may  use,  and  make  that 
determination  and  try  to  write  a  bill  here  in  the  Congress  based  on 
what  they  are  doing  there  about  their  own  human  rights  internal- 
ly? 

Mr.  Fauntroy.  I  think  that  we  have  a  responsibility  to  fairly 

judge  a  claim  of  a  person  who  comes  to  our  shores  for  political 
asylum.  And  if  we  are  to  fairly  judge  that,  we  ought  to  gain  as 
much  information  as  we  can.  And  we  do  that  with  respect  to  East- 
ern Europe  and  Russia. 

Mr.  Hall.  Don't  you  think  the  majority  of  those  people,  Walter, 
who  come  here  from  Haiti  are  going  to  know  when  they  come,  from 
the  press  and  whatever,  that  if  they  say  they  are  coming  here  for 
political  asylum  they  automatically  get  a  hearing? 

Mr.  Fauntroy.  When  you  say  they  are  going  to  know  from  the 
press 

Mr.  Hall.  Not  the  president  and  press  down  there,  but  don't  you 
think  the  grapevine  will  give  those  people  sufficient  knowledge  to 
know  that  when  they  come  to  these  shores,  if  they  are  accosted  or 
stopped  by  a  border  patrol  and  they  tell  that  person,  "We  are  here 
for  political  asylum,"  whatever  method  they  tell  them,  aren't  they 
going  to  know  they  have  a  legal  right  to  go  into  the  courts  and  test 
it  out — which  will  give  them  time  to  stay  here.  They  cannot  be  de- 
ported while  that's  going  on. 

Mr.  Fauntroy.  If  they  get  here.  They  may  get  in  our  territorial 
waters,  but  if  they  don't  hit  the  land 

Mr.  Hall.  Well,  a  bunch  of  them  got  here.  These  folks  living  in 
Florida  say  it  looks  like  some  Haitians  are  down  there  and  Cubans 
and  the  like.  They  got  here  some  way. 

Mr.  Fauntroy.  What's  your  point? 

Mr.  Hall.  My  point  is:  These  people  who  are  coming  here,  don't 
you  think  when  they  hit  these  shores  they  are  going  to  kno^y  if 
they  tell  that  person,  "We're  here  because  we're  seeking  political 
asylum" 

Mr.  Fauntroy.  Then  they're  going  to  get  a  hearing. 

Mr.  Hall  [continuing].  They're  going  to  get  a  hearing. 

Mr.  Fauntroy.  Yes. 

Mr.  Hall.  Now,  you  don't  know  the  numbers  and  I  don't  either, 
but  don't  you  think  the  vast  majority  of  the  Haitians  and  the 
Cubans  who  come  to  the  Florida  shores  are  going  to  know  before 
they  get  here  that  if  they  say,  "We  want  political  asylum;  we're 
coming  because  of  that,"  they're  going  to  say  that  to  that  officer? 

Mr.  Fauntroy.  True. 

Mr.  Mazzou.  The  gentleman's  time  has  expired.  Thank  you. 

The  gentleman  from  California. 

Mr.  LuNGREN.  Thank  you. 

I  also  want  to  echo  the  words  of  the  chairman,  that  we  appreci- 
ate your  testif5ring  here  before  us,  both  individually  and  on  behalf 
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of  the  Black  Caucus,  so  we  can  have  your  input  as  we  try  to  perfect 
what  we  had  thought  was  a  pretty  good  bill  last  time. 

I  have  been  one  of  those  who  has  taken  the  INS  to  task  for  not 
doing  enough  in  many  situations  in  the  past,  although  I  have 
always  tried  to  specify  that  Congress  shares  the  blame,  or  probably 
has  more  of  the  blame,  because  we  have  understaffed  them  over 
the  years,  giving  them  too  much  to  do  and  not  enough  to  do  it  with. 

But  I  did  want  to  just  comment  on  the  mention  you  made  that 
the  INS  does  not  have  people  of  minority  background  in  leadership 
positions.  I  think  it's  just  about  the  only  high  government  agency 
that  has  had  a  Hispanic  heading  it.  Leonel  Castillo  was  the  Com- 
missioner of  INS  for  my  first  2  years  here. 

Mr.  Fauntroy.  I  do  recall,  incidentally,  with  great  pleasure  his 
tenure. 

Mr.  LuNGREN.  Well,  I  happen  to  think  he  was  really  trying  to  do 
a  good  job.  I  don't  want  to  get  partisan  here,  but  I  don't  think  the 
administration  at  that  time  supported  him.  I  think  they  let  him 
hang  out  there  to  dry  when  he  was  trying  to  do  some  very  good 
things  that  we're  all  trying  to  do. 

Mr.  Fauntroy.  That's  why  we  need  affirmative  action  in  the 
agency. 

Mr.  LuNGREN.  Another  thing  is  Joe  Salgedo,  Hispanic,  is  Asso- 
ciate Commissioner  for  Enforcement.  The  Director  of  the  Office  of 
Antismuggling  is  Hispanic,  Umberto  Marino.  Twenty  percent  of 
the  border  patrol  is  Hispanic.  And  I  think  a  slightly  higher  per- 
centage of  that  reflects  the  makeup  of  the  entire  INS. 

I  am  only  familiar  on  the  Hispanic  side  because  in  my  area  it  is 
very  notable  that  that  agency  has  such  a  high  percentage.  I  just 
wanted  to  at  least  mention  it.  In  comparison  with  a  lot  of  other 
agencies,  at  least  from  the  Hispanic  side,  they've  done  a  pretty 
good  of  having  people  in  those  positions,  which  doesn't  mean  they 
couldn't  do  a  better  job. 

I'd  like  to  get  to  the  question  of  the  dates. 

You  asked — and  I  think  it's  a  question  we  have  to  answer — basi- 
cally why  did  we  pick  the  dates  for  a  legalization  program  of  Janu- 
ary 1,  1980,  or  January  1,  1981,  for  Cuban-Haitians. 

Interesting  enough,  it  was  the  Select  Committee  on  Immigration 
Policy,  the  Presidential  Commission,  that  unanimously  recom- 
mended that  no  one  be  eligible  for  legalization  who  was  not  in  the 
United  States  before  January  1,  1980.  It  was  one  of  the  very  few 
things  that  there  was  unanimity  on,  and  that  included  Patricia 
Harris,  Father  Hesburgh  and  others.  And  the  reason  they  did  it 
was  they  recognized  if  we  were  going  to  have  a  legalization  pro- 
gram we  have  to  try  to  fashion  it  in  a  way  that  does  not  unduly 
attract  people,  such  that  they  think,  "As  soon  as  I  get  across  the 
border  there's  going  to  be  another  amnesty  program."  And  they 
made  the  judgment  that  that  was  essentially  the  date  when  serious 
discussion  on  the  Commission  took  place  with  respect  to  the  official 
American  policy  being  one  of  a  large  legalization  program.  And 
that  is  why  they  recommended  it,  because  they  said  it  was  reason- 
able to  assume  that  via  the  grapevine  many  people  would  get  the 
word  and  would  come  across  for  that  purpose. 

That  is  the  rationale  for  their  decision. 
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I  guess  I  just  asked  you:  Do  you  think  that  is  a  reasonable  ration- 
ale or  an  insufficient  rationale  for  putting  that  date  forward?  And 
do  you  see  that  there  is  some  problem  that  if  you  bring  the  date 
contemporaneously  up  to  the  date  of  enactment  you  put  the  word 
out  to  people,  "Hey,  just  wait  until  the  next  legalization  is  here 
since  I'm  across  the  border  now." 

Mr.  Fauntroy.  That  is  precisely  why  I  suggested  going  back  to 
January  1,  1982,  and  shortening  the  workload  on  INS  in  their  at- 
tempts to  enforce  it. 

I  do  not  recall  when  the  Commission  reported  relative  to  the 
January  1980  date.  Do  you  recall? 

Mr.  LuNGREN.  The  Commission  adopted  this  recommendation  on 
December  6  or  7,  1980. 

Mr.  Fauntroy.  1980? 

Mr.  LuNGREN.  Yes. 

Mr.  Fauntroy.  So  I  wouldn't  say  that  when  this  bill  passes  and 
becomes  law  in  July  of  1983  that  we  should  go  back  to  January 
1983.  I'd  say  January  of  1982. 

Mr.  LuNGREN.  So  there  should  be  some  period  of  time  that  is  rea- 
sonable but  you  think  it  ought  to  be  brought  up  a  little  bit  more 
than  what  we  have  in  the  bill? 

Mr.  Fauntroy.  Yes. 

Mr.  LuNGREN.  The  other  was  the  January  1,  1981,  date  for  the 
Cuban-Haitian  entrants.  That  basically  was  because  the  entrants' 
status  that  had  been  granted  that  group  of  people,  which  was  a 
special  status  that  we  came  up  with — we  had  never  seen  it  before 
and  may  never  see  again  in  terms  of  that  particular  status — that 
they  had  been  there  by  that  date,  and  since  then  those  that  have 
come  here  have  come  with  the  knowledge  that  circumstances  have 
changed,  that  we  are  making  an  effort — not  as  President  Carter 
said,  to  open  our  hearts  and  our  arms  to  everyone  that  wanted  to 
come.  Do  you  again  think  we  ought  to  bring  that  date  more  con- 
temporaneously to  the  date  of  enactment? 

Mr.  Fauntroy.  I  do.  I  think  the  larger  the  window,  the  more 
likely  a  person  is  to  feel,  "Gee,  they  won't  detect  me."  But  if  it's  a 
tighter  window  and  they  view  us  as  being  serious  about  this,  people 
who  have  no  legal  basis  for  being  here  would  be  a  little  more  care- 
ful, and  they  would  know  that  the  window,  being  as  narrow  as  it  is, 
they  might  get  caught. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida. 

Mr.  McCoLLUM.  Thank  you. 

I  certainly  appreciate  the  gentleman's  testimony  this  morning.  I 
respect  him  a  great  deal,  being  chairman  of  another  subcommittee 
I  have  had  the  pleasure  of  serving  on  very  much,  and  know  he  is 
not  only  knowledgeable  in  areas  he  testifies  and  comments  on  but 
he  does  his  homework  and  presents  it  very  well. 

I  have  a  very  grave  concern  about  due  process  myself,  and  my 
concern  is  doublefold.  Perhaps  the  Florida  perspective  that  I  come 
from  has  given  me  that. 

I  am  concerned  with  the  slow  process  of  dealing  with  asylum  and 
the  unfairness  of  it  both  to  the  public  and  to  the  people  who  are 
involved.  My  understanding  from  folks  who  deal  in  the  area  admin- 
istratively now  is  that  just  routinely  it's  2  years  before  we  really 
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see  the  point  where  the  process  gets  to  where  you  really  normally 
go  to  court  or  appeal  it  or  whatever,  and  so  forth. 

But  as  a  result  of  the  concern  over  the  due  process  and  the  slow- 
ness, I  drafted  an  amendment  last  time,  which  the  committee  did 
not  adopt,  although  we  had  a  division  vote  on  it,  to  establish  a  sep- 
arate court  independent  of  the  Attorney  General,  an  article  I  court, 
to  deal  with  this  subject,  to  deal  with  asylum,  to  deal  with  exclu- 
sion and  deportation. 

I  don't  know  whether  the  gentleman  is  even  aware  of  that,  but  I 
would  be  very  interested  in  his  feelings  toward  that  and  if  he 
would  be  willing  to  carry  that  idea  back  to  the  Black  Caucus.  I 
plan  to  bring  the  idea  forth  again  and  perhaps  in  the  form  of  an 
amendment. 

Mr.  Fauntroy.  May  I  say  to  the  gentleman,  I'd  certainly  like  to 
look  at  that  specifically.  As  we  indicate  in  our  testimony,  we  are 
happy  to  see  the  independent  process  that  has  been  structured  here 
as  a  step  forward  toward  fair  and  speedy  decisions  on  these  mat- 
ters, and  I  think  that  might  be  something  we  could  support. 

Mr.  McCoLLUM.  I  would  very  much  appreciate  your  looking  at  it. 
I  have  no  other  questions.  I  yield  back  my  time. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman  from  New  York  wishes  to  question. 

Mr.  Fish.  Thank  you. 

Before  I  arrived  I  understand  that  you  were  critical  of  the  proc- 
ess dealing  with  expedited  exclusion  in  this  legislation,  which  ap- 
pears in  part  C,  section  121,  starting  at  page  21  of  the  bill. 

The  way  it  is  structured  now  is  because  the  full  Judiciary  Com- 
mittee, when  it  considered  this  legislation  last  fall,  adopted  an 
amendment  I  offered  to  the  expedited  exclusion  provision,  with  the 
purpose  of  cranking  in  greater  due  process. 

In  other  words,  we  require  here  that  the  examining  Immigration 
officer,  before  excluding — this  is  the  alien  on  the  beach — an  alien 
without  a  hearing,  must  inform  him  of  his  right  to  have  an  admin- 
istrative law  judge  redetermine  the  conditions  that  govern  the  ex- 
amining officer  in  the  first  section,  that  justify  expedited  exclusion. 

It  does  not  require  the  alien  to  demonstrate  immediately  a  bona 
fide  claim  to  asylum,  which  is  in  your  testimony. 

Mr.  Fauntroy.  Yes. 

Mr.  Fish.  The  relevant  language  relates  to  whether  the  alien  in- 
dicates his  intention  to  apply  for  asylum. 

And  I  ask  you:  In  view  of  these  provisions  which  were  adopted  to 
meet  concerns  such  as  were  expressed  today  about  expedited  exclu- 
sion, haven't  we  met  them? 

Mr.  Fauntroy.  It  is  your  contention  you  don't  require  a  bona 
fide  claim  at  the  point  of  encounter,  and  that  the  officer  in  this 
case  is  obligated  to  inform  the  person  seeking  asylum  of  his  right 
to  due  process. 

Mr.  Fish.  First  of  all,  when  the  Immigration  officer  meets  him 
and  there  is  no  indication  of  intention  to  apply — that  is  one  of  the 
grounds  for  exclusion.  But  then  before  excluding  him,  "The  exam- 
ining officer  shall  inform  the  alien  of  his  right  to  have  an  adminis- 
trative law  judge  redetermine  the  conditions"  that  led  to  the  deter- 
mination which  was  alluded  to.  And  he  has  to  inform  them  of  those 
rights. 
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Mr.  Fauntroy.  And  should  he  elect  to  exercise  those  rights,  your 
contention  is  that  the  judicial  review  and  due  process  are  available 
to  him. 

Mr.  Fish  [reading]: 

The  alien  should  not  be  so  excluded  without  a  hearing  until  and  unless  the  ad- 
ministrative law  judge,  after  a  nonadversarial  civil  proceeding  in  which  the  alien 
may  appear  personally,  redetermines  the  alien  meets  the  condition  of  subclauses  (1) 
through  (3). 

I  ask  you  to  take  a  look  at  that,  because  it  went  pretty  far  to  try 
to  accommodate  the  views  of  those  who  were  concerned  about  the 
summary  exclusion  for  someone  who  makes  no  claim  for  asylum, 
has  no  papers,  no  claim  for  citizenship,  and  so  on. 

A  lot  of  people  felt  that  he  had  no  rights  at  all,  and  I  felt  that 
there  should  be  some  review  over  the  Immigration  officer's  find- 
ings, so  we  cranked  it  in  here.  I  wonder  if  it  doesn't  really  meet  the 
concerns  that  you  obviously  share,  as  I  do,  with  the  question  of 
summary  exclusion. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman's  time  has  expired,  and  we  thank  our  friend  from 
the  District  of  Columbia  for  his  testimony. 

We  now  invite  to  come  forward  Ambassador  Diego  Asencio  from 
the  Department  of  State  who  has  worked  long  and  hard  on  our  bill. 
We  welcome  you,  Diego. 

Mr.  Ambassador,  your  statement  has  been  filed  and  we  thank 
you  for  it,  and  it  is  a  part  of  the  record.  You  are  welcome  to  speak 
from  it,  to  it,  however  you  wish,  with  perhaps  a  discussion  of  some 
of  the  major  points. 

TESTIMONY  OF  HON.  DIEGO  C.  ASENCIO,  ASSISTANT  SECRETARY 
FOR  CONSULAR  AFFAIRS,  DEPARTMENT  OF  STATE 

Secretary  Asencio.  I  will  be  happy  to  do  that,  Mr.  Chairman.  It 
is  a  short  statement,  so  I  will  be  a  little  more  loquacious  than  I 
ordinarily  am  in  this  regard. 

I  am  pleased  to  be  here  today  to  testify  regarding  this  bill,  and  I 
congratulate  you,  Mr.  Chairman,  for  introducing  it  so  early  in  this 
session. 

I  might  add  one  of  the  things  I  particularly  think  should  be  ap- 
plauded is  the  fact  that,  I  think,  in  reacting  to  what  is  essentially  a 
negative  public  reaction  with  regard  to  this  problem,  you  and  your 
colleagues  have  turned  it  into  a  reform  movement.  That  is  highly 
laudable. 

Mr.  Mazzoli.  We  thank  you  for  that. 

Secretary  Asencio.  My  testimony,  of  course,  parallels  very  close- 
ly what  I  said  last  year. 

We  continue  to  believe,  for  example,  in  the  need  for  measures  to 
regularize  the  status  of  some  of  those  in  the  United  States  illegally, 
to  reduce  the  pull  factors  that  induce  such  illegality,  and  to  expe- 
dite administrative  procedures  relating  to  admission,  exclusion, 
and  deportation.  Moreover,  we  continue  to  support  strongly  the 
concept  of  addressing  the  problems  resulting  from  illegal  migration 
in  an  overall  package  approach. 

In  connection  with  the  regularization  of  status  proposal,  I  would 
also  note  that  it  would  serve  not  only  our  own  interests  but  would 
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diminish  the  concerns  expressed  by  Mexico  and  other  countries  re- 
specting the  circumstances  of  their  nationals  in  the  United  States. 

I  shall  defer  to  the  views  of  other  agencies  on  issues  that  do  not 
directly  involve  concerns  of  the  Department  of  State,  and  will  ad- 
dress the  latter. 

We  appreciate  the  general  validity  of  the  user-fee  concept.  How- 
ever, the  Department  has  grave  foreign  relations  and  other  reser- 
vations about  the  imposition  of  such  fees  at  U.S.  land  border  ports 
of  entry.  We  believe  that  the  mere  imposition  of  such  fees  would 
itself  almost  certainly  appear  to  Mexico  and  Canada  as  inconsist- 
ent with  the  spirit  of  cross-border  cooperation  which  the  President 
has  emphasized.  This  reaction,  based  on  a  matter  of  principle, 
would  at  a  minimum  be  another  irritant  in  bilateral  relations  and 
could  lead  to  reciprocal  action. 

In  addition  to  these  foreign  relations  concerns,  we  are  disturbed 
by  the  essential  impracticality  of  this  proposal.  We  are  all  very 
aware  of  the  traffic  tie-ups  that  already  exist  at  such  ports.  There 
would  be  a  quantum  jump  in  those  delays  if  fees  had  to  be  assessed 
on  a  per  capita  basis.  It  is  obvious  that  a  simple  unmanned  toll 
booth  operation  would  not  suffice,  not  only  because  of  fluctuating 
exchange  rates  in  both  neighboring  countries  but  more  particularly 
because  such  a  system  could  account  only  for  the  vehicle  and  not 
for  the  number  of  passengers,  let  alone  their  nationality.  I  would 
note,  however,  that  we  prefer  this  bill's  provision,  which  is  not 
mandatory  and  seems  more  fair,  to  that  in  the  Senate  immigration 
bill. 

We  welcome  the  consensus  on  the  need  for  special  asylum  offi- 
cers but  are  seriously  concerned  that  this  bill  does  not  incorporate 
a  consultative  role  for  the  Department  of  State.  We  believe  that 
State's  expertise  on  foreign  aspects  bearing  on  asylum  questions  is 
essential  to  their  proper  adjudication.  It  is  because  the  current 
statute  does  not  make  this  clear  that  we  prefer  a  legislative  man- 
date for  consultation  to  the  current  reliance  on  the  Service's  regu- 
lations which  lack  such  a  specific  base. 

We  would  prefer  that  the  legislation  provide  that  the  Secretary 
of  State  make  available  to  the  Attorney  General  reports  on  the 
condition  of  human  rights  in  all  countries,  and  that  the  asylum  ad- 
judication officer  should  use  such  reports  as  general  guidelines  in 
making  the  asylum  determination.  We  would  also  prefer  that  the 
legislation  provide  that  the  Secretary  of  State  may  submit  com- 
ments on  individual  applications  to  the  asylum  adjudicator. 

We  regret  also  that  portion  of  the  asylum  provisions  which  calls 
for  open  hearings  but  permits  closed  hearings  upon  the  request  of 
the  applicant.  At  best  we  find  it  inconsistent  with  the  recognition 
in  section  124(c)  of  the  need  to  protect  documents  associated  with 
asylum  hearings,  and  have  some  difficulty  understanding  how  doc- 
uments used  at  an  open  hearing  can  be  kept  confidential. 

More  important,  we  believe  it  is  essential  in  the  interest  of  the 
claimant,  as  well  as  of  any  family  members  or  members  of  the 
same  group  still  in  the  country  from  which  the  applicant  has  fled, 
that  all  materials  bearing  on  the  matter — especially  those  that  the 
claimant  presents — be  confidential.  We  are  concerned  that  many 
unsophisticated  asylum  claimants  will  not  realize  in  advance  that 
they  have  the  right  to  a  closed  hearing  nor  an  awareness  of  the 
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importance  to  others  that  the  matter  be  treated  on  a  confidential 
basis.  By  contrast,  however,  it  seems  certain  that  those  who  believe 
that  publicity  is  a  prerequisite  to  just  treatment  will  instinctively 
seek  an  open  hearing.  We  would  urge,  therefore,  that  this  provision 
be  amended  to  establish  a  closed  hearing  except  at  the  expressed 
desire  of  the  applicant. 

With  regard  to  the  students  provision,  we  find  little  merit  in 
dropping  the  distinction  between  private  students  and  sponsored 
exchange  visitors  and  have  to  wonder  whether  foreign  governments 
will  not  also  be  confused  by  this  blurring  of  purpose.  We  would  also 
note  a  probably  unintentional  inequity — certainly  in  contrast  to 
our  usual  emphasis  on  family  unification — in  the  waiver  provision, 
which  would  make  it  possible  for  spouses  of  citizens  and  certain 
persons  needed  by  industry  to  acquire  resident  status  without  first 
residing  abroad  for  2  years  but  would  withhold  that  opportunity 
from  the  spouses  of  resident  aliens. 

We  have  no  objection  to  the  proposal  to  benefit  certain  children 
and  surviving  spouses  of  international  civil  servants  who  have  long 
resided  in  the  United  States. 

Finally,  and  of  particular  importance  to  State,  is  the  nonimmi- 
grant visa  waiver  provision.  We  believe  that  a  waiver  under  the 
broader  terms  we  originally  proposed  would  prove  to  be  effectively 
manageable.  However,  believing  also  that,  if  the  program  were  ini- 
tially limited  as  proposed  in  this  bill,  the  Congress  would  in  fact 
extend  and  expand  it,  we  are  prepared  to  accept  the  concept  of  a 
pilot  program,  limited  in  both  duration  and  the  number  of  coun- 
tries. Not  surprisingly,  we  would  prefer  the  larger  number,  eight, 
that  is  in  S.  529  to  the  five  provided  in  this  legislative  proposal. 

The  modified  criteria  proposed  for  inclusion  of  a  country  in  the 
program  are,  however,  deeply  troubling.  They  enlarge  substantially 
the  bases  for  exclusion  from  the  list  and,  at  the  same  time,  they 
cut  the  percentage  of  incidence  of  those  factors  that  would  be  per- 
missible. This  would  preclude  meeting  the  objectives  of  the  provi- 
sion— that  is,  to  extend  reciprocity  to  our  closest  allies  who  have 
waived  visas  for  U.S.  visitors  for  many  years  and  to  eliminate  un- 
necessary processing  of  visas  at  our  major  posts.  Some  major  coun- 
tries would  not  qualify  under  this  revision  of  standards. 

We  are  particularly  disturbed  by  the  failure  to  use  a  2-year  aver- 
age as  the  indicator.  There  are  economic  and  political  events  that 
skew  data  from  one  year  to  the  next  for  reasons  not  bearing  on 
whether  a  country's  nationals  are  good  nonimmigrant  risks.  Use  of 
only  the  prior  year's  data  quite  probably  would  result  in  such  aber- 
rations as  a  country  not  being  found  eligible  for  the  program  which 
should  be  or,  worse,  being  found  eligible  when  it  should  not  be. 

We  recognize  that  some  of  the  proposals  about  which  we  have  ex- 
pressed reservations  are  predicated  on  philosophic  issues  on  which 
honorable  men  can  honestly  differ.  We  believe,  however,  that  some 
may  be  essentially  technical  or  drafting  matters  and  would  be 
pleased  to  work  with  the  committee  members  and  staff  to  develop 
modifications  that  would  be  mutually  satisfactory. 

[The  complete  statement  follows:] 
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Statement  of  Hon.  Diego  C.  Asencio,  Assistant  Secretary  for  Consular  Affairs 

Mr.  Chairman,  members  of  the  committee,  I  am  pleased  to  be  here  today  to  testify 
regarding  H.R.  1510,  and  I  congratulate  you,  Mr.  Chairman,  for  introducing  it  so 
early  in  this  session.  Although  it  differs  in  some  respects  from  H.R.  5872  on  which  I 
testified  last  year,  it  closely  parallels  that  bill  in  many  particulars  and  my  testimo- 
ny, therefore,  will  bear  a  similar  resemblance  to  my  earlier  remarks  on  it. 

We  continue  to  believe,  for  example,  in  the  need  for  measures  to  regularize  the 
status  of  some  of  those  in  the  United  States  illegally,  to  reduce  the  "pull  factors" 
that  induce  such  illegality,  and  to  expedite  administrative  procedures  relating  to  ad- 
mission, exclusion  and  deportation.  Moreover,  we  continue  to  support  strongly  the 
concept  of  addressing  the  problems  resulting  from  illegal  migration  in  an  overall 
"package"  approach.  In  connection  with  the  regularization  of  status  proposal,  I 
would  also  note  that  it  would  serve  not  only  our  own  interests  but  would  diminish 
the  concerns  expressed  by  Mexico  and  other  countries  respecting  the  circumstances 
of  their  nationals  in  the  United  States. 

I  shall  defer  to  the  views  of  the  agencies  more  directly  affected  by  many  of  the 
issued  covered  in  this  proposed  legislation,  and  address  primarily  those  items  of  spe- 
cial interest  to  the  Department  of  State  in  the  substantive  sense. 

We  appreciate  the  General  Validity  of  the  "user  fee"  concept.  However,  the  De- 
partment has  grave  foreign  relations  and  other  reservations  about  the  imposition  of 
such  fees  at  U.S.  land  border  ports  of  entry.  The  mere  imposition  of  such  fees  would 
itself  almost  certainly  appear  to  Mexico  and  Canada  as  inconsistent  with  the  spirit 
of  cross-border  cooperation  which  the  President  has  emphasized.  This  reaction, 
based  on  a  matter  of  principle,  would  at  a  minimum  be  another  irritant  in  bilateral 
relations  and  could  lead  to  reciprocal  action. 

In  addition  to  these  foreign  relations  concerns,  we  are  disturbed  by  the  essential 
impracticality  of  this  proposal.  We  are  all  very  aware  of  the  traffic  tie-ups  that  al- 
ready exist  at  such  ports.  There  would  be  a  quantum  jump  in  those  delays  if  fees 
had  to  be  assessed  on  a  per  capita  basis.  It  is  obvious  that  a  simple  unmanned  toll- 
booth  operation  would  not  suffice,  not  only  because  of  fluctuating  exchange  rates  in 
both  neighboring  countries  but  more  particularly  because  such  a  system  could  ac- 
count only  for  the  vehicle  and  not  for  the  number  of  passengers,  let  alone  their  na- 
tionality. I  would  note,  however,  that  we  prefer  this  bill's  provision,  which  is  not 
mandatory  and  seems  more  fair,  to  that  in  the  Senate  immigration  bill. 

We  welcome  the  consensus  on  the  need  for  special  asylum  officers  but  are  serious- 
ly concerned  that  this  bill  does  not  incorporate  a  consultative  role  for  the  Depart- 
ment of  State.  We  believe  that  State's  expertise  on  foreign  aspects  bearing  on 
asylum  questions  is  essential  to  their  proper  adjudication.  It  is  because  the  current 
statute  does  not  make  this  clear  that  we  prefer  a  legislative  mandate  for  consulta- 
tion to  the  current  reliance  on  the  Service's  regulations  which  lack  such  a  specific 
basis.  We  would  prefer  that  the  legislation  provide  that  the  Secretary  of  State  make 
available  to  the  Attorney  General  reports  on  the  condition  of  human  rights  in  all 
countries,  and  that  the  asylum  adjudication  officer  should  use  such  reports  as  gener- 
al guidelines  in  making  the  asylum  determination.  We  would  also  prefer  that  the 
legislation  provide  that  the  Secretary  of  State  may  submit  comments  on  individual 
applications  to  the  asylum  adjudicator. 

We  regret  also  that  portion  of  the  asylum  provisions  which  calls  for  open  hearings 
but  permits  closed  hearings  upon  the  request  of  the  applicant.  At  best,  we  find  it 
inconsistent  with  the  recognition  in  section  124(c)  of  the  need  to  protect  documents 
associated  with  asylum  hearings,  and  have  some  difficulty  understanding  how  docu- 
ments used  at  an  open  hearing  can  be  kept  "confidential". 

More  important,  we  believe  it  is  essential  in  the  interest  of  the  claimant,  as  well 
as  of  any  family  members  or  members  of  the  same  group  still  in  the  country  from 
which  the  applicant  has  fled,  that  all  materials  bearing  on  the  matter— especially 
those  that  the  claimant  presents— be  confidential.  Many  unsophisticated  asylum 
claimants  will  not  realize  in  advance  that  they  have  the  right  to  a  closed  hearing 
nor  an  awareness  of  the  importance  to  others  that  the  matter  be  treated  on  a  confi- 
dential basis.  By  contrast,  however,  it  seems  certain  that  those  who  believe  that 
publicity  is  a  prerequisite  to  just  treatment  will  instinctively  seek  an  open  hearing. 
We  would  urge,  therefore,  that  this  provision  be  amended  to  establish  a  closed  hear- 
ing except  at  the  expressed  desire  of  the  applicant. 

With  regard  to  the  students  provision,  we  find  little  merit  in  dropping  the  distinc- 
tion between  private  students  and  sponsored  exchange  visitors  and  have  to  wonder 
whether  foreign  governments  will  not  also  be  confused  by  this  blurring  of  purpose. 
We  would  also  note  a  probably  unintentional  inequity— certainly  in  contrast  to  our 
usual  emphasis  on  family  unification — in  the  waiver  provision,  which  would  make  it 
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possible  for  spouses  of  citizens  and  certain  persons  needed  by  industry  to  acquire 
resident  status  without  first  residing  abroad  for  2  years  but  would  withhold  that  op- 
portunity from  the  spouses  of  resident  aliens. 

We  have  no  objection  to  the  proposal  to  benefit  certain  children  and  surviving 
spouses  of  international  civil  servants  who  have  long  resided  in  the  United  States. 

Finally,  and  of  particular  importance  to  State,  is  the  nonimmigrant  visa  waiver 
provision.  We  believe  that  a  waiver  under  the  broader  terms  we  originally  proposed 
would  prove  to  be  effectively  manageable.  However,  believing  also  that,  if  the  pro- 
grams were  initially  limited  as  proposed  in  this  bill,  the  Congress  would,  in  fact, 
extend  and  expand  it,  we  are  prepared  to  accept  the  concept  of  a  pilot  program,  lim- 
ited in  both  duration  and  the  number  of  countries.  Not  surprisingly,  we  would 
prefer  the  larger  number  (eight)  that  is  in  S.  529  to  the  five  provided  in  this  legisla- 
tive proposal. 

The  modified  criteria  proposed  for  inclusion  of  a  country  in  the  program  are,  how- 
ever, deeply  troubling.  They  enlarge  substantially  the  bases  for  exclusion  from  the 
list  and,  at  the  same  time,  they  cut  the  percentage  of  incidence  of  those  factors  that 
would  be  permissible.  This  would  preclude  meeting  the  objectives  of  the  provision- 
that  is,  to  extend  reciprocity  to  our  closest  allies  who  have  waived  visas  for  U.S. 
visitors  for  many  years  and  to  eliminate  unnecessary  processing  of  visas  at  our 
major  posts.  Some  major  countries  would  not  qualify  under  this  revision  of  stand- 
ards. 

We  are  particularly  disturbed  by  the  failure  to  use  a  2-year  average  as  the  mdica- 
tor.  There  are  economic  and  political  events  that  skew  data  from  1  year  to  the  next 
for  reasons  not  bearing  on  whether  a  country's  nationals  are  good  nonimmigrant 
risks.  Use  of  only  the  prior  year's  data  quite  probably  would  result  in  such  aberra- 
tions as  a  country  not  being  found  eligible  for  the  program  which  should  be  or, 
worse,  being  found  eligible  when  it  should  not  be. 

We  recognize  that  some  of  the  proposals  about  which  we  have  expressed  reserva- 
tions are  predicated  on  philosophic  issues  on  which  honorable  men  can  honestly 
differ.  We  believe,  however,  that  some  may  be  essentially  technical  or  drafting  mat- 
ters and  would  be  pleased  to  work  with  the  committee  members  and  staff  to  develop 
modifications  that  would  be  mutually  satisfactory. 

Mr.  Mazzoli.  Mr.  Ambassador,  many  thanks  for  your  statement, 
and  I  do  appreciate  all  the  work  that  you  have  done  personally  and 
that  your  Department  has  done  over  the  last  2  years  that  I  have 
had  contact  with  the  subject  area.  You  have  been  indefatigable  in 
promoting  appropriate  and  proper  changes  in  the  Nation's  immi- 
gration laws  in  order  to  do  justice. 

And  I  understand  that  you  might  be  a  little  bit  reticent  to  talk 
about  visa  waivers — but  let  me  forge  ahead  anyway. 

If  you  had  a  2-year  average  refusal  rate  rather  than  1-year  rate, 
would  that  help  a  little  bit? 

Secretary  Asencio.  Yes,  very  definitely. 

Mr.  Mazzoli.  Even  if  you  kept  the  same  criteria. 

Secretary  Asencio.  If  you  kept  the  same  criteria,  I  would  still  be 
in  trouble. 

Mr.  Mazzoli.  There  are  two  of  them.  If  I  understand,  one  is  the 
denial  at  the  visa  office  and  one  is  denial  at  the  entry. 

Secretary  Asencio.  Yes,  exclusions. 

Mr.  Mazzoli.  And  of  the  two  of  them,  I  guess  the  exclusion  is 
more  of  a  trouble? 

Secretary  Asencio.  Exclusions  and  withdrawals,  actually,  both 
complicate  our  existence.  What  I'm  afraid  of  is  I'm  not  sure  many 
nations  in  the  world  on  the  basis  of  that  criteria  would  be  eligible 
for  this  provision. 

Mr.  Mazzoli.  Can  you  give  us  any  data  on  that?  Because  if  we 
have  a  visa  waiver,  then  we  want  it  to  work.  We  did  have  discus- 
sions with  your  consular  officers  in  Rome  on  the  whole  question  of 
the  workability  of  this  thing.  So  we  do  not  want  this  to  be  an  al- 
leged system  which  is  a  nonsystem.  Any  data  you  could  provide 
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which  would  detail  that  many  nations  of  the  world  who  now  afford 
our  citizens  a  right  to  travel  without  visas  which  would  maybe  fail 
to  qualify  under  this  bill,  that  would  be  helpful. 

Secretary  Asencio.  I'll  be  happy  to  do  that,  Mr.  Chairman,  but 
ultimately  it  will  really  be  a  subjective  judgment  in  the  sense  that 
a  2-percent  refusal  rate  strikes  us  as  a  minimal  requirement. 

Mr.  Mazzoli.  Is  that  what  was  in  the  original  bill? 

Secretary  Asencio.  That's  correct. 

Mr.  Mazzoli.  And  that's  the  percentage  that's  here  now? 

Secretary  Asencio.  Well,  it's  2  percent,  but  with  these  additional 
criteria. 

Mr.  Mazzoli.  Let  me  switch  quickly  with  the  little  time  I  have 
remaining  and  ask  you  about  one  of  the  consistent  refrains,  the 
GAO  study  that  suggested,  according  to  our  critics,  that  employer 
sanctions  could  not  work. 

Now,  I  have  looked  at  the  study  and  read  it  pretty  carefully,  and 
I  think  it  says  it  does  not  work  if  you  do  not  want  it  to  work. 

I  wonder  if  you  have  some  ideas,  having  traveled  and  worked  in 
some  of  the  nations  where  they  have  this  system  of  employer  sanc- 
tions. 

Secretary  Asencio.  I  read  the  study,  of  course,  when  it  first  came 
out,  I  read  it  a  couple  of  weeks  ago,  and  I  read  it  again  last  night. 

Mr.  Mazzoli.  Just  thinking  that  I  might  ask  about  it. 

Secretary  Asencio.  Exactly.  Well,  actually  I  consider  it  key  to 
the  proposals  because,  obviously,  if  one  could  make  the  judgment 
that  employer  sanctions  are  not  going  to  work,  so  therefore  why 
try,  all  the  work  we  have  done  in  this  regard  goes  for  naught;  what 
we  have  done  is  meaningless. 

I'm  not  sure  that  one  can  arrive  at  that  conclusion  from  the 
report.  For  instance,  I  think  if  one  goes  beyond  the  overview,  the 
impression  that  in  all  nations  where  this  was  examined  sanctions 
are  not  working  is  not  correct.  There  are  a  number  of  nations 
where  the  employer  sanctions  are  working  very  well.  And  there 
are  other  nations  detailed  where  sanctions  programs  are  not  essen- 
tial because  the  enforcement  capability  is  working  so  well.  So  you 
have  that  kind  of  mix. 

So  I  think  you  are  perfectly  right,  Mr.  Chairman,  in  the  sense 
that  if  you  don't  want  it  to  work,  obviously  it  is  not  going  to  work. 
If  you  are  intent  on  making  it  work,  it  will  work,  and  there  is  evi- 
dence in  the  report  to  that. 

And,  of  course,  there  are  some  other,  I  think,  items  in  the  report 
that  would  require  further  analysis  also. 

Mr.  Mazzoli.  Well,  if  you  have  a  chance,  Mr.  Ambassador,  any 
fairly  brief  observations  on  what  you  have  found,  will  help  us  very 
much. 

Secretary  Asencio.  Well,  just  very,  very  briefly,  one  of  the  things 
that  struck  me  is  that  in  absolute  terms,  certainly,  and  probably 
also  in  relative  terms,  the  number  of  illegal  aliens  in  the  societies 
where  sanctions  programs  presumably  are  not  working  is  rather 
small,  certainly  not  something  to  the  extent  of  the  problem  we  be- 
lieve we  are  facing.  And  one  could  then  make  the  argument  that 
therefore  if  we  could  get  our  problem  down  to  manageable  propor- 
tions we  wouldn't  have  to  be  as  fierce  in  the  application  of  this  law 
as  one  would  desire. 
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Mr.  Mazzoli.  Very  good.  Thank  you,  Mr.  Ambassador. 
The  gentleman  from  Texas. 

Mr.  Hall.  Thank  you,  Mr.  Ambassador.  I  want  to  ask  you  a  ques- 
tion on  the  bottom  of  page  2  and  the  top  of  page  3.  It  says: 

We  welcome  the  consensus  on  the  need  for  special  asylum  officers  but  are  serious- 
ly concerned  that  this  bill  does  not  incorporate  a  consultative  role  for  the  Depart- 
ment of  State. 

Would  you  explain  what  you  mean  by  that,  please,  sir? 

Secretary  Asencio.  I  think  that  because  of  our  foreign  relations 
expertise,  because  we  are  in  the  business  of  participating  in  over- 
seeing relations  with  other  countries,  we  have  a  knowledge  about 
conditions  in  those  countries  which  I  think  is  pertinent  to  the  adju- 
dicative process  in  these  cases.  And  I  think  that  this  is  not  a  deter- 
mination where  the  Department  of  State  should  be  excluded  but 
one  where  this  particular  knowledge  is  recognized  and  made  part 
of  the  data  that  are  available  to  the  Attorney  General. 

Mr.  Hall.  Well,  are  you  speaking  of  people  who  may  be  on  the 
beaches,  when  a  person  comes  in  a  boat  and  lands,  that  initial  con- 
versation? 

Secretary  Asencio.  Asylum  cases  by  definition  are  people  who 
are  actually  here  in  the  country.  What  I  am  talking  about  is  where 
those  people  make  a  claim  to  political  persecution  or  make  a  re- 
quest for  asylum,  there  is  a  process  by  which  one  determines 
whether  in  fact  the  conditions  in  the  country  they  are  coming  from 
are  such  that  would  make  that  a  valid  request. 

Mr.  Hall.  Well,  do  you  think  that  an  agent  of  the  INS  should 
have  the  exclusive  authority  to  make  that  determination  on  the 
beach  in  a  first  conversation  with  that  person  who  may  be  coming 
into  this  country? 

Secretary  Asencio.  Well,  I  think  he  has  an  absolute  duty  to  ask, 
certainly,  why  that  person  was  coming.  And  if  there  is  no  indica- 
tion that  the  person  is  fleeing  from  persecution  or  the  other  recog- 
nized conditions  in  these  cases,  then  he  can  make  a  preliminary  de- 
termination. 

Mr.  Hall.  You  say  "preliminary."  Do  you  think  that  after  he 
makes  that  determination  the  Department  of  State  should  be 
called  in  to  make  another  determination  as  to  whether  or  not  that 
agent  was  right  or  wrong  in  making  that  determination  initially? 

Secretary  Asencio.  No;  what  I'm  saying,  Mr.  Hall,  is  that  if  the 
alien  says  that  he  in  fact  is  a  political  refugee,  that  he  in  fact  is 
fleeing  from  persecution  in  his  home  country,  when  the  INS  officer 
passes  that  piece  of  information  on  to  his  superiors,  "We  have  here 
an  alien  who  says  that  he  indeed  is  fleeing  from  political  persecu- 
tion," the  Attorney  General  should  have  a  opinion  from  the  De- 
partment of  State  as  to  whether  the  conditions  in  that  country,  the 
country  the  alien  is  fleeing  from,  would  lead  one  to  reasonably  con- 
clude that  that  persecution  was  possible. 

Mr.  Hall.  Well,  suppose  a  person  comes  in  and  says  they  are  not 
fleeing  because  of  persecution,  they  are  not  seeking  political 
asylum. 

Secretary  Asencio.  Then  the  Department  of  State  is  not  in- 
volved. 
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Mr.  Hall.  All  right.  I  thought  you  indicated  that  they  should  be 
involved  regardless  of  what  the  person  initially  made  as  a  determi- 
nation. 

Secretary  Asencio.  No;  what  I'm  saying  is  this  bill  doesn't  recog- 
nize any  role  at  all  for  the  State  Department.  I  think  it  should. 

Mr.  Hall.  All  right.  Thank  you. 

Mr.  Mazzoll  Let  me  use  a  few  seconds  of  my  friend's  time  from 
Texas. 

Actually  it  doesn't  specifically  exclude  State. 

Secretary  Asencio.  That's  right. 

Mr.  Mazzoll  The  bill  is  silent.  And  if  the  INS  feels  it  needs  guid- 
ance, it  may  consult. 

Secretary  Asencio.  Well,  I  trust  the  INS  implicitly. 

Mr.  Mazzoll  Sure.  But  at  least  we  have  not  gone  so  far  as  to 
carve  you  fellows  out  of  the  action. 

My  time  has  expired. 

The  gentleman  from  California.  I  apologize  to  the  gentleman. 
Somehow,  my  sense  of  direction  of  left  and  right,  but  not  philo- 
sophically, just  in  a  directional  sense,  was  askew.  And  the  gentle- 
man is  really  entitled  to  be  called  on  first  for  questions. 

Mr.  Lungren.  I  appreciate  that. 

Secretary  Asencio.  May  I  say  before  he  begins,  Mr.  Lungren,  I 
was  just  in  your  district  talking  to  some  of  your  staffers  selling  im- 
migration policy  and  had  a  very  good  time  with  them. 

Mr.  Mazzoll  It  speaks  very  well  of  the  gentleman,  I  am  sure. 

Mr.  Lungren.  I  think  you  are  the  first  person  who  has  said  you 
have  implicitly  full  confidence  in  the  INS.  We  don't.  But  we  have 
had  a  tremendous  variety  of  testimony  here. 

The  first  thing  I  would  like  to  do  is  to  clear  up  the  rumor  I  have 
heard.  Having  seen  you  here  now  for  several  years  in  this  process, 
I  understand  that  you  have  vowed  not  to  trim  your  beard  until  we 
get  this  bill  through;  is  that  correct? 

[Laughter.] 

Secretary  Asencio.  You  think  I'm  in  trouble,  do  you? 

Mr.  Lungren.  I  don't  know. 

Secretary  Asencio.  I  would  say  I  think  we  came  very  close  in  the 
last  session.  I  am  convinced  that  we  had  the  votes,  and  that  we  just 
ran  out  of  time.  I'm  hoping  that  is  still  the  case. 

Mr.  Lungren.  We  are  doing  our  best  to  help  you. 

There  are  two  things  I'd  like  to  talk  about.  One  is  to  follow  up  on 
some  of  the  questions  that  just  took  place  with  respect  to  the  State 
Department  giving  general  guidelines  in  terms  of  what  the  circum- 
stances are  in  the  country  from  which  a  prospective  asylee  has 
fied. 

As  I  understand  one  of  your  concerns  it  is  this,  that  if  we  don't 
explicitly  state  it  in  the  law,  the  asylum  adjudication  officer  would 
have  no  obligation  to  consider  the  position  of  the  State  Depart- 
ment, and  in  that  fashion  you  might  have  a  circumstance  where  an 
asylum  adjudication  officer  in  Los  Angeles  would  rely  on  some  vol- 
untary organization  for  their  general  guidelines.  The  one  in  Chica- 
go might  take  the  State  Department,  the  one  in  San  Francisco 
might  take  somebody  else's.  And  not  with  respect  to  the  individuals 
fitting  into  that  context  but  in  terms  of  the  general  context  itself. 
Is  that  correct? 


238 

Secretary  Asencio.  That  is  perhaps  slightly  beyond  what  I  am 
saying.  What  I'm  saying  is  that  it  would  be  better  if  that  particular 
role  is  recognized  in  the  law  rather  than  not.  In  other  words,  the 
people  who  deal  with  these  things  would  be  happier  if  their  specific 
participation  in  this  process  is  recognized.  And  they  are  not  saying 
that  without  it,  it's  not  going  to  happen.  They  just  would  be  more 
comfortable.  And  I  think  this  is  a  reasonable  position  to  take. 

Mr.  LuNGREN.  It  seems  to  me  the  State  Department  is  given  re- 
sponsibility in  this  country  for  foreign  policy  and  hopefully  has  the 
ability  to  make  some  judgments. 
Secretary  Asencio.  Exactly. 

Mr.  LuNGREN.  We  ought  to  have  a  generalized  policy  that  affects 
the  adjudicatory  process. 

Secretary  Asencio.  Without  recognizing  it  in  the  law? 
Mr.  LuNGREN.  No,  no.  I  think  you  ought  to  recognize  it  in  the 
law.  I'm  taking  your  point.  It's  a  point  well  made,  one  that  I  had 
not  considered  before.  ^ 

The  second  thing  I'd  like  to  talk  about  is  something  you  didn  t 
touch  on  in  your  testimony,  which  is  the  idea  of  consultation  be- 
tween the  United  States  and  Mexico  with  respect  to  immigration 
policy.  I  have  a  shortened  version  of  what  I  really  want  to  get 
when  we  get  on  the  floor.  I'm  trying  to  maneuver  in  that  position. 
But  does  the  United  States  have  any  feelings  on  that  with  respect 
to  a  formalized  process  of  consultation  between  the  United  States 
and  Mexico  on  immigration  policy? 

Secretary  Asencio.  Are  we  referring  now  to  your  proposal  on 
temporary  workers,  or  are  you  expanding  this  beyond? 

Mr.  LuNGREN.  I  do  not  believe  it  is  limited  in  the  bill  just  to  tem- 
porary workers. 

Mr.  Mazzoli.  That  was  because  of  germaneness,  but  the  gentle- 
man's point  from  the  start  has  been  to  try  to  make  consultations  a 
kind  of  generic  activity  throughout  the  whole  questioning. 

Mr.  LuNGREN.  With  respect  to  immigration  generally,  but  the 
only  way  I  can  get  it  in  this  bill  without  having  this  bill  go  to  a 
number  of  different  committees  is  to  limit  it  to  the  H-2  program. 
Secretary  Asencio.  The  aspect  of  consultation  gives  me  pause  in 
the  sense  that  I  don't  think  that  we  can  be  put  into  the  position  of 
perhaps  opening  ourselves  to  accusations  that  we  are  writing  immi- 
gration laws  for  the  benefit  of  foreign  countries.  That  is  from  our 
point  of  view. 

From,  for  instance,  the  Mexican  Government's  point  of  view, 
they  have  been  very  scrupulous  in  not  telling  us  specifically  what 
they  consider  about  various  parts  of  our  legislation.  We  have  dis- 
cussed aspects  of  our  legislation  with  them.  For  instance,  with  the 
preceding  Mexican  Government,  we  went  down  and  laid  out  very 
clearly  before  making  our  policy  publicly  known— we  actually  laid 
out  the  provisions  of  what  we  had  in  mind,  and  they  were  very 
careful  not  to  express  any  value  judgnients.  And  I  would  consider 
that  probably  something  we  could  anticipate  in  the  future  also. 

I  think  obviously  the  idea  of  talking  is  always  an  important  one, 
and  I'm  sure  we  will.  But  "consultations"  has  a  more  precise  mean- 
ing in  foreign  affairs  and  diplomacy  that  involves  more  than  just, 
"This  is  what  we  are  going  to  do,  Charlie,  and  what  do  you  think?" 
It's  a  little  bit  more  than  that. 
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Mr.  LuNGREN.  My  concern  is  that  we,  based  on  past  experience, 
can't  be  guaranteed  that  in  fact  we  will  talk. 

Secretary  Asencio.  You're  thinking  of  the  bracero  program,  of 
course. 

Mr.  LuNGREN.  The  bracero  program  and  any  number  of  things — 
when  we  have  operations  on  the  Mexican  border.  About  6  or  7 
years  ago  we  really  beefed  it  up  around  Chula  Vista,  and  for  a  sev- 
eral-month period  we  really  caught  a  lot  more  people  than  we  had 
before,  and  we've  cut  it  down  a  little  bit.  No  prior  consultation 
with  Mexico.  Maybe  some  people  feared  a  consultation  at  that  time 
or  something. 

But  it  just  seems  to  me  if  we  are  truly  going  to  recognize  this 
country  as  part  of  the  solution  to  a  problem  that  we  have  to  recog- 
nize now  exists,  maybe  a  formalized  requirement  of  whatever  ad- 
ministration is  in  office  is  what  is  necessary.  That's  my  concern. 

Secretary  Asencio.  Let  me  put  it  this  way.  I  cannot  conceive  of 
this  administration  doing  something  unilaterally  that  would  affect 
Mexico  in  this  area  without  talking  to  them  about  it. 

I  think  the  problem  now  is  of  such  great  importance  to  both  na- 
tions that  obviously  it's  something  that  has  to  be  discussed. 

Mr.  LuNGREN.  I  recall  having  some  discussion  with  Leonel  Cas- 
tillo when  he  was  head  of  the  INS  in  which  he  indicated  his  feeling 
that  it  was  kind  of  difficult  for  us  to  go  to  Mexico  and  ask  for  their 
cooperation  on  the  immigration  program  when  all  they  had  to  do 
was  look  across  the  border  and  see  we  weren't  taking  it  seriously. 
In  other  words,  "You  do  our  job  while  we're  not  doing  it."  And  I 
think  that's  part  of  it.  Now,  when  we  are  on  the  threshold  of  actu- 
ally doing  something,  it  seems  to  me,  is  the  time  when  we  can  in 
good  faith  enter  into  discussions  with  our  counterparts  in  Mexico 
and  say  that  we  are  serious  about  it,  "Can  you  get  serious  about  it 
and  can  we  work  something  out?" 

Secretary  Asencio.  Can  I  convince  you  of  discussions  versus  con- 
sultations? 

Mr.  Lungren.  I'm  not  a  diplomat;  I'm  a  politician.  But  I  do  un- 
derstand the  difference  in  nuances  and  I'd  be  happy  to  change  the 
language  as  long  as  we  get  done  what  has  to  be  done. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Chairman. 

I  am  very  interested,  Mr.  Ambassador,  in  seeing  to  it  that  we  get 
along  with  the  process  of  asylum  with  due  process  and  with  a  clear 
understanding  of  what  the  conditions  are  in  the  countries  from 
which  these  people  come  and  where  they  are  likely  to  return.  And 
I  certainly  agree  with  your  assertion  that  we  need  to  have  State 
Department  consultation  at  the  very  least  on  the  issue  of  political 
persecution  or  the  prospects  of  it.  There  are  those  who  have  sug- 
gested that  the  judges,  under  the  bill  that  we  are  crafting  now,  or 
have  crafted,  be  bound  by  State  Department  opinion  with  regard  to 
the  conditions  in  the  country  as  to  whether  the  person  has  a  rea- 
sonable fear  of  political  persecution. 

Do  you  believe  that  that  should  be  the  case,  that  the  judge  doing 
the  determining  should  be  bound  in  some  way — not  just  simply 
consult  but  be  bound  by  the  State  Department's  opinion? 
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Secretary  Asencio.  I'm  not  an  attorney,  Mr.  McCollum,  but  it 
would  strike  me  as  being  rather  unusual  for  a  judge  to  have  to  be 
bound  by  something  emanating  from  the  executive  branch.  It 
would  seem  to  me  to  go  to  the  heart  of  an  independent  judiciary. 

It  would  seem  to  me,  on  the  other  hand,  that  obviously  whatever 
evidence  the  Department  of  State  provided  would  be  an  important 
element  in  whatever  judgment  a  judge  arrived  at. 

Mr.  McCollum.  You  believe  what  really  needs  to  be  done,  then, 
is  that  there  be  some  clear-cut  indication  in  our  legislation  that  at 
that  stage  when  political  persecution  or  the  threat  of  it  is  raised 
and  the  person  seeks  asylum,  the  State  Department's  input  is 
always  obtained. 

Secretary  Asencio.  Yes,  absolutely.  For  instance,  I  was  listening 
very  intently  to  Mr.  Fauntroy's  testimony,  and  he  made  some  re- 
marks on  the  investigations  of  the  Department  of  State  in  Haiti. 
And  I  was  rather  struck  by  the  statement  he  made,  and  that  is 
that  we  haven't  found  them  all.  But  we  found  a  goodly  number.  I 
think  our  record  in  that  regard  is  rather  well  drawn.  And  we  have 
not  found  any  evidence  of  persecution  of  those  who  have  returned. 

I  would  think  that  that  is  an  indication  of  the  type  of  activity  we 
could  engage  in,  where  obviously  again  it  comes  down  to  a  more  or 
less  subjective  judgment  in  the  sense  that  if  you  haven't  found 
them  all  you  can't  be  absolutely  certain  that  they  have  all  been 
well  treated.  But  you  could  at  least  get  an  indication.  You  can  form 
an  independent  judgment  based  on  the  material  that  our  vice  con- 
suls and  consuls  find  in  the  field. 

Mr.  McCollum.  Isn't  it  true  that  right  now  in  the  process  of 
someone  claiming  asylum  that  it  takes  about  6  months  for  the 
State  Department  to  clear  an  individual,  to  give  an  opinion  back  to 
the  Immigration  officer? 

Secretary  Asencio.  I  know  that  we  are  heavily  impacted  at  the 
Department  of  State  in  this  particular  area.  That  sounds  like  a  rea- 
sonable figure  to  me,  but  I  can't  on  my  own  hook  confirm  it. 

Mr.  McCollum.  Mr.  Nelson  is  about  to  testify,  and  according  to 
his  testimony  there  are  86,000  of  these  pending  and  2,800  a  month 
are  coming  in.  Isn't  it  true  you  have  only  about  five  or  six  people 
or  so  over  there  to  work  this  problem  in  the  State  Department 
right  now? 

Secretary  Asencio.  That  is  correct. 

Mr.  McCollum.  How  can  we  obtain  or  help  you  obtain  getting 
some  more  people?  Isn't  that  part  of  the  problem? 

Secretary  Asencio.  I'm  sure  our  human  rights  people  would  like 
to  see  their  budget  expanded  to  take  that  into  account. 

Mr.  McCollum.  Is  there  any  effort  going  on  currently  internally 
to  shift  any  personnel  around  on  maybe  a  temporary  basis,  because 
this  looks  like  a  thing  that  we  would  like  to  believe  will  be  for  a 
couple  of  years  a  crisis,  and  after  all  of  this  goes  into  effect  we  can 
over  a  period  of  time  gradually  be  reducing  this. 

So  I'm  asking:  Is  there  any  effort  going  on  internally  within  the 
State  Department  to  do  something  about  this  so  we  can  supplement 
it,  or  is  the  entire  burden,  as  you  see  it,  on  us  to  come  up  with  ad- 
ditional funding  and  more  manpower? 
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Secretary  Asencio.  I'm  not  specifically  aware  of  any  particular 
internal  developments  in  this  area,  but  I'd  be  happy  to  take  that 
and  give  you  a  report  on  it. 

Mr.  McCoLLUM.  I'd  appreciate  that  very  much. 

Mr.  Mazzoli.  Thank  you  very  much.  I  would  add  to  what  the 
gentleman  said  that  we  just  had  a  briefing  last  week  from  the 
Bureau  of  Human  Rights  and  Humanitarian  Affairs,  and  they  indi- 
cate their  turnaround  time  on  these  cases  is  now  1  to  3  months, 
and  that  they  have  no  backlog  there.  They  suggest  it  is  in  getting 
the  cases  down  to  the  State  Department  that  some  of  the  backup 
occurs.  So  we  will  want  to  talk  later  on  this  morning  about  that 
point.  But  they  do  also  say  they  could  use  some  more  resources. 

The  gentleman's  time  has  expired. 

The  gentleman  from  New  York  is  recognized. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

That  also  is  my  understanding,  that  we  are  current  except  for 
the  Iranian  asylum  cases  because  they  were  held  up  in  that  process 
for  such  a  long  time. 

One  of  the  things,  Mr.  Ambassador,  that  makes  it  a  pleasure  to 
suit  up  again  on  this  measure,  being  a  little  older  and  a  little 
wiser,  is  to  have  you  once  again  with  us. 

Secretary  Asencio.  My  recollection  is  that  you  always  ask  the 
really  difficult  questions,  Mr.  Fish,  as  a  result  of  your  own  previous 
incarnation  on  this  side  of  the  House. 

Mr.  Fish.  No,  no,  I'm  very  supportive  of  what  you  said.  Let  me 
just  ask  the  details  of  the  consultative  roles  for  the  Department  of 
State  in  your  prepared  testimony.  Are  the  provisions  in  the  Senate 
bill  satisfactory  to  you? 

Secretary  Asencio.  My  recollection  is  that,  yes,  that  is  more  to 
our  liking. 

Mr.  Fish.  I  think  your  idea  of  a  closed  hearing  except  for  an  ex- 
pressed desire  of  the  applicant  makes  a  lot  of  sense. 

On  visa  waiver,  do  I  understand  what  you  like  is  a  2-year  aver- 
age with  no  more  than  2.5  percent  being  reached  in  any  one  of 
those  2  years,  without  counting  exclusion  withdrawals,  and  eight 
countries  instead  of  five? 

Secretary  Asencio.  I'd  love  that. 

Mr.  Fish.  I  was  just  rereading  an  amendment  I  was  going  to  offer 
last  December  when  we  never  got  a  chance  to. 

Secretary  Asencio.  I  will  be  eternally  in  your  debt  if  you'd  get 
that  by. 

Mr.  Fish.  Another  amendment  I'd  like  to  get  your  view  on  which 
hasn't  been  touched  on  today.  The  bill  before  us  provides  that  Gov- 
ernment records  relating  to  claims  of  persecution  shall  be  confiden- 
tial and  exempt  from  disclosure.  With  the  exception  that  discretion 
is  vested  in  the  Secretary  of  State  and  the  Attorney  General  under 
certain  circumstances  to  make  these  records  available  to  the  court, 
what  would  you  think  of  an  amendment  that  would  also  permit  the 
Attorney  General  and  the  Secretary  of  State,  at  their  discretion,  to 
make  such  records  available  to  the  applicant?  The  applicant  may 
be  seeking  asylum  or  refugee  status.  And  I  don't  think  it  was  ever 
the  intention  to  bar  government  authorities  from  providing  access 
to  an  applicant. 
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The  literal  reading,  I  think,  of  the  Immigration  and  Nationality 
Act,  section  222(D,  would  result  in  such  a  bar.  Do  you  have  a  view 
as  to  whether  or  not  we  should  change  that  or  maybe  clarify  it? 

Secretary  Asencio.  What  I  am  concerned  about  here  is  not  so 
much  in  the  question  of  asylum  cases.  But  we  do  have  a  number  of 
exclusion  actions  where  presumably,  if  this  is  established  as  a 
precedent,  we  would  get  into  the  unusual  position,  particularly  on 
"28"  cases,  where  in  fact  we  are  dealing  with  information  from 
other  agencies,  and  you  get  into  a  whole  and  very  strange  ball  of 
wax  as  to  whether  those  records  should  be  made  available. 

Mr.  Fish.  But  in  the  exclusion  case,  wouldn't  the  applicant  be  ac- 
tually claiming  asylum  if  we  are  talking  about  claims  of  persecu- 
tion? 

Secretary  Asencio.  What  I'm  saying  is  I  wonder,  if  we  do  this  in 
this  particular  case,  whether  it  would  not  then  weaken  whatever 
argument  we  would  have  for  straight  applications,  not  necessarily 
asylum  cases  but  people  applying  who  are  excludable  under  section 
212(a)(28). 

Mr.  Fish.  I'd  appreciate  it  if  you'd  give  this  some  thought. 

Secretary  Asencio.  I  shall. 

Mr.  Fish.  Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much. 

And  thank  you,  Mr.  Ambassador.  We  appreciate  your  help  and 
look  forward  to  working  with  you. 

And  now  we  call  forward  the  Commissioner  of  the  Immigration 
Service,  Mr.  Nelson,  and  any  colleagues  of  his  who  might  be  here. 

Mr.  Nelson,  I  guess  for  the  record  you  might  want  to  identify 
your  colleagues. 

TESTIMONY  OF  HON.  ALAN  NELSON,  COMMISSIONER,  IMMIGRA- 
TION AND  NATURALIZATION  SERVICE,  ACCOMPANIED  BY 
GERALD  R.  RISO,  DEPUTY  COMMISSIONER,  AND  JOSEPH  SAL- 
GADO,  ASSOCIATE  COMMISSIONER,  ENFORCEMENT 

Commissioner  Nelson.  Yes,  Mr.  Chairman.  I  am  pleased  to  be 
here  with  you  today,  and  I  will  apologize  in  advance  for  the  state  of 
my  throat  and  voice. 

I'd  like  to  introduce  the  Deputy  Commissioner,  Gerald  Riso,  to 
my  left;  the  Associate  Commissioner  for  Enforcement,  Joe  Salgado, 
to  my  right. 

In  addition,  let  me  introduce  several  other  people  who  have  been 
deeply  involved  in  planning  for  the  implementation  of  both  em- 
ployer sanctions  and  legalization:  Ben  Ferro,  who  is  our  District  Di- 
rector in  Buffalo,  basically  heads  up  the  unit.  Doing  the  planning 
are  Jack  Shaw  and  Stan  Davis.  There  are  others,  but  those  are  the 
key  ones  I  did  want  to  mention  and  put  in  the  record. 

Mr.  Chairman,  I  will  review  the  prepared  testimony.  I  will  sum- 
marize it,  read  parts,  and  include  references  to  implementation. 
Then  Mr.  Riso  will  proceed  with  the  slide  demonstration  of  our  im- 
plementation planning.  And  after  that  we  will  be  available  for 
questions. 

We  certainly  do  appreciate  the  opportunity  to  be  here  and  testify 
on  H.R.  1510,  the  Immigration  Reform  and  Control  Act  of  1983. 
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The  Attorney  General  testified  yesterday,  and  I  would  just  like 
to  supplement  his  testimony,  and  as  I  indicated  we  will  be  talking 
about  some  of  the  implementation  plans  that  have  been  underway. 

Certainly  you  and  your  committee  have  done  a  tremendous 
amount  of  work  on  this  bill  last  Congress  and  early  on  in  this  Con- 
gress, and  I  want  to  commend  you  for  the  bill's  prompt  reintroduc- 
tion,  for  moving  the  hearings  and  for  the  mutual  commitment  of 
the  Congress  and  this  Administration  to  bring  this  bill  to  early 
floor  action  and  successful  passage. 

Certainly  of  the  elements  you  have  in  your  bill,  the  essential 
ones  are:  enhanced  enforcement;  the  meeting  of  humanitarian  con- 
cerns; legalization  and  other  approaches;  and  the  meeting  of  legiti- 
mate needs  of  employers  in  certain  areas  of  temporary  work. 

We  all  are  quite  aware — as  the  recent  U.S.  News  &  World  Report 
article  illustrated — of  the  tremendous  immigration  issues  we  face 
in  this  country.  It  shows  that  we  must  have  effective  limits,  that 
immigration  must  be  a  controlled  process  accomplished  under  pro- 
visions of  the  law,  that  employer  sanctions  is  an  essential  element 
to  eliminate  one  of  the  primary  reasons  why  aliens  enter  this  coun- 
try, which  is  employment.  The  legalization  provisions  recognize  the 
reality  of  the  existing  situation  and  present  a  humanitarian  and 
realistic  approach. 

The  estimates  of  numbers  of  illegals,  of  course,  vary  a  great  deal, 
but  we  are  talking  of  3.5  to  6  million,  or  very  likely  more,  and  the 
fact  that  illegal  entries  in  ever  increasing  numbers  erode  confi- 
dence in  our  immigration  laws.  So  it  is  essential  that  we  have  these 
reforms. 

As  noted,  employer  sanctions  are  clearly  the  cornerstone  of  this 
legislation,  without  which  we  could  not  have  any  effective  immi- 
gration reform  bill.  We  must  deal  with  the  magnet  of  employment 
through  the  employer  sanctions  provision. 

We  think  the  thrust  of  the  provisions  are  very  sound.  There  are 
simplified  forms  to  be  filled  out  by  the  employer  and  by  the  em- 
ployee. We  think  the  provisions  of  the  laws  are  well  written  to 
avoid  some  of  the  discrimination  contentions  that  many  people 
make. 

If  I  could  deviate  for  a  moment,  in  the  Senate  the  other  day  I 
made  some  pretty  strong  comments  and  I'd  like  to  repeat  those 
here  today.  A  lot  of  the  allegations  of  potential  discrimination  in 
employer  sanctions,  frankly,  are  being  used  by  the  people  who 
really  don't  want  a  bill.  We  clearly  now  have  the  possibility  and 
the  actuality  of  discrimination  in  employment  that  exists  under 
current  law.  If  an  employer  does  not  want  to  hire  an  Hispanic,  he 
could  find  a  reason  not  to.  The  new  bill  would  improve  on  that  by 
adding  the  requirements  of  the  forms  and  the  processing,  the  good 
faith  defenses,  so  that  you  would  actually  avoid  some  of  the  dis- 
crimination issues  that  may  exist. 

Father  Hesburgh,  who  has  testified  before  this  committee,  and 
recently  again  in  the  Senate,  has  clearly  supported  your  bill  and 
the  fact  that  it  will  not  create  these  discriminatory  effects. 

I  think  we  all  need  to  recognize  the  reality  that  the  real  discrimi- 
nation problem  is  against  those  American  citizens,  and  perminan- 
ent  residents,  particularly  many  of  Hispanic  or  black  origins  who 
are  deprived  of  jobs  by  reason  of  illegals  being  hired  for  those  jobs. 
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That  is  the  issue  we  must  focus  on  and  not  the  smokescreen  of  the 
allegations  of  discrimination  in  employer  sanctions. 

We  do  have  a  number  of  recommendations  regarding  employer 
sanctions.  The  Attorney  General  alluded  to  these.  I  think  we  can 
all  learn,  as  we  go  through  the  process,  that  there  are  what  I  call 
fine-tuning  type  of  recommendations. 

Regarding  criminal  fines,  we  believe  they  should  be  imposed  only 
when  an  injunction  against  repeat  offenses  has  been  violated,  that 
the  provisions  for  administrative  and  judicial  review  of  employer 
sanctions  be  simplified  by  limiting  both  administrative  and  judicial 
appeal  rights,  consistent  with  due  process,  and  also  eliminating  the 
requirement  for  a  subsequent  action  to  secure  payment  after  a  civil 
penalty  has  been  imposed. 

We  look  forward  to  working  with  you  and  the  committee  in  these 
areas  and  others  where  we  think  some  fine-tuning  would  improve 
the  bill. 

In  the  area  of  implementation  of  employer  sanctions — again  the 
slide  show  will  come  up  and  Mr.  Riso  will  describe  that  in  more 
detail — there  are  two  basic  objectives.  We  have  testified  to  this 
before.  We  are  absolutely  convinced  that  the  nature  of  the  Ameri- 
can public  and  our  ethics  are  that  there  will,  in  fact,  be  very  sub- 
stantial voluntary  compliance.  We  look  forward  to  working  closely 
with  employers  to  insure  that  there  is  maximum  voluntary  compli- 
ance to  meet  their  needs  and  to  meet  the  Government's  needs. 
That  is  truly  the  first  focus  of  our  planning  on  employer  sanctions. 

The  other  would  be  to  carefully  target  our  enforcement  actions 
to  have  maximum  impact.  Like  the  Internal  Revenue  Service  or 
any  other  organization,  you  are  not  going  to  catch  all  the  violators. 
By  targeting  the  major  violators,  we  think  we  can  be  very  effective. 

In  the  planning  aspect  for  employer  sanctions,  we  have  set  forth 
the  development  of  policies  and  procedures  for  effective  enforce- 
ment by  INS;  second,  we  are  in  the  process  again  of  identifying  and 
addressing  the  needs  of  employers;  third,  coordinating  efforts  with 
other  Federal  agencies — Department  of  Labor,  Department  of 
Health  and  Human  Services,  and  others,  identifying  and  allocating 
appropriate  resources  for  this  function. 

The  implementation  plan  for  employer  sanctions  has  four  phases: 
First,  an  extensive  public  information  program;  second,  developing 
an  enforcement  strategy  that  I  alluded  to;  third,  the  training  of 
personnel;  and  fourth,  enforcing  employer  sanctions  throughout 
the  United  States  to  achieve  the  highest  impact. 

I  will  defer  additional  comments  to  the  slide  show  and  also  to 
questions  that  will  come  up. 

In  the  area  of  legalization,  clearly  the  dates  in  the  bill,  1977  and 
1980  dates,  we  think  are  solid  and  should  be  adhered  to.  The  stand- 
ards for  eligibility  sometimes  have  not  been  identified.  But  clearly, 
those  who  would  have  felony  convictions  or  three  or  more  misde- 
meanor convictions  would  not  be  eligible  for  legalization.  Addition- 
ally, as  provided  in  existing  provisions  of  the  law,  those  who  would 
likely  be  public  charges  would  be  excluded  from  legalization. 

I  think  those  issues  can  go  a  long  way — and  I  will  speak  later 
about  some  of  the  cost  issues — to  alleviate  some  of  the  concerns  of 
State  and  local  governments. 
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Your  bill,  of  course,  has  provisions  in  that  regard  on  the  reim- 
bursement of  the  State  and  local  governments.  The  Attorney  Gen- 
eral did  state  yesterday— and  I  would  repeat— that  we  recognize 
this  is  a  difficult  area  and  a  balancing  between  whose  purse  is  uti- 
lized and  to  what  degree.  But  we  do  think  the  administration's  ap- 
proach to  the  block  grant  is  the  more  effective  one.  We  do  oppose 
the  exception  to  the  Federal  benefit  ineligibility,  and  we  strongly 
oppose  the  provision  authorizing  full  reimbursement  for  State  and 
local  cash  and  medical  assistance. 

These  two  provisions  of  H.R.  1510  would  generate  estimated  costs 
of  $4  billion  between  1984  and  1987  compared  to  the  $1.7  billion  es- 
timated for  the  Senate  bill.  At  a  time  of  very  significant  budget 
austerity,  these  added  costs  must  be  considered  and  cannot  be  justi- 
fied. 

The  policy  for  full  Federal  reimbursement  does  not  provide  in- 
centives for  cost  control,  another  important  factor.  The  administra- 
tion also  opposes  the  authorization  of  Federal  support  for  educa- 
tional assistance  on  behalf  of  legalized  aliens. 

As  noted,  the  administration  does  support  the  inclusion  of  a 
block  grant  program  to  assist  States  and  localities  in  providing 
medical  care  or  other  welfare  services  to  newly  legalized  residents. 
This  appropriately  reflects  shared  Federal,  State,  and  local  respon- 
sibilities for  increases  in  social  welfare  costs  as  may  occur  with  the 
legalization  of  these  aliens. 

An  important  aspect,  we  believe,  in  the  eligibility  is  the  provision 
that  the  applicant  must  provide  evidence  of  past  and  current  em- 
ployment in  order  to  overcome  the  public  charge  group  of  inadmis- 
sibility. Documentation  in  this  and  other  areas  will  be  screened  for 
fraud.  In  addition,  we  will  be  working  with  State  and  local  govern- 
ments so  that  we  are  apprised  when  legalized  aliens  file  for  State 
and  local  assistance.  While  some  temporary  recourse  to  social  wel- 
fare benefits  may  be  warranted,  temporary  residents  must  again 
overcome  the  public  charge  ground  to  adjust  to  permanent  resi- 
dency. 

Again  in  the  implementation  area,  we  are  undergoing  at  INS  a 
very  substantial  planning  under  Mr.  Riso's  direction.  Over  the  last 
6  months,  we  think  we  have  done  a  great  deal.  It  is  a  difficult  task 
with  many,  many  issues  and  uncertainties,  but  we  are  confident 
that  we  can  effectively  implement  the  legalization  provision.  There 
will,  of  course,  be  a  great  number  to  be  legalized  within  a  short 
period  of  time.  But  the  basic  goals,  that  I  know  you  share,  Mr. 
Chairman,  is  that  the  legalization  program,  the  short  time  frame, 
one-time  program,  not  disrupt  the  normal  business  of  INS. 

There  also  must  be  a  simple  nonthreatening  method  for  the 
aliens  to  obtain  information  concerning  their  eligibility  and  to  file 
the  applications.  The  applications  must  be  processed  to  completion 
as  quickly  as  possible.  And  finally,  we  must  be  sure  that  only  eligi- 
ble aliens  receive  such  benefits. 

We  are  going  forward,  as  noted,  with  implementation  plans. 
Again,  a  great  emphasis  on  a  public  information  program  is  a  key 
element  of  that. 

Working  closely  with  voluntary  agencies  and  other  public  or  pri- 
vate organizations  to  develop  means  to  provide  information,  forms, 
and  assistance  to  the  aliens  is  an  important  element. 
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Another  element  is  that  the  Immigration  employees  will  be 
available  to  review  the  applications  and  to  conduct  the  appropriate 

interviews. 

And  a  key  point  on  which  we  are  moving  forward,  is  a  great  use 
of  automation— an  automated  processing  center  to  process  what 
could  be  several  million  legalization  claims. 

Clearly,  under  the  public  information  program,  the  emphasis  is 
to  reach  all  the  illegal  aliens  who  do  qualify,  and  to  use  the  volun- 
tary and  other  nongovernmental  agencies  for  that  purpose,  to  be 
sure  also  there  will  be  no  risk  to  aliens  who  appear  for  the  early 
processing  stages. 

Again,  I  will  pass  the  other  pieces  of  testimony  on  that  because  I 
think  it  will  be  covered  during  the  slide  presentation. 

I  will  allude  to  several  recommendations  on  the  legalization, 
again,  Mr.  Chairman,  in  the  fine-tuning  type  of  approach,  that  we 
think  can  make  it  more  workable. 

One  is  what  we  would  call  the  3  plus  12  plan;  that  after  enact- 
ment, the  first  3  months  should  be  the  formal  implementation 
planning  period  with  no  applications  to  be  filed  before  that  time,  to 
allow  us  to  get  all  the  procedures  in  place,  with  the  first  applica- 
tion to  be  filed  90  days  afterwards.  And  then  we  recommend  a  12- 
month  period  for  these  legalization  applications. 

We  would  agree  with  your  bill  and  your  approach  to  protect  the 
prima  facie  eligible  aliens  from  deportation  or  exclusion  during  the 
first  3  months  after  enactment. 

The  area  of  temporary  foreign  workers  is  of  course,  a  difficult 
area  for  everyone.  We  have  the  balancing  of  protecting  the  domes- 
tic workers  and  at  the  same  time  providing  legal  means  for  the 
entry  of  temporary  foreign  workers  in  certain  areas  where  needs 
can't  be  met  by  existing  American  workers. 

I  think  the  word  "transition"  is  key  here,  and  we  would  hope  in 
the  process  with  your  committee  and  the  administration  that  we 
can  work  closely  with  growers  and  organized  labor,  with  the  De- 
partments of  Labor  and  Agriculture,  to  forge  out  a  meaningful 
transition  approach  in  this  area.  It  is  important  that  we  accom- 
plish that. 

The  previous  testimony  of  the  other  witnesses  has  addressed  the 
exclusion  and  asylum  issues.  I  will  make  a  few  comments  on  that. 

I  think  it  might  help— and  I  will  read  this  part  of  the  testimony 
on  page  16— to  explain  the  procedures  using  the  present  exclusion 
cases,  which  also  would  be  followed  under  the  provisions  in  the  bill 
for  summary  exclusion  cases. 

When  an  inspector  finds  someone  excludable,  he  does  not  act  in- 
dependently. His  determination  results  in  the  person  being  re- 
ferred to  a  secondary  inspector,  who  then  reviews  the  case.  The  de- 
cision to  exclude,  if  upheld,  is  still  reviewed  by  the  supervisory  in- 
spector on  duty,  before  the  individual  is  held  for  an  exclusion  hear- 
ing or  before  the  individual  would  be  summarily  excluded.  During 
this  process  an  individual  who  lacks  documentation  but  claims  citi- 
zenship or  permanent  resident  status  would  not  be  held  incommu- 
nicado but  would  be  allowed  to  contact  people  who  could  substanti- 
ate his  or  her  claim.  Only  if  this  effort  produced  no  supportable 
claim  to  citizenship  or  permanent  residence  would  the  individual 
be  summarily  excluded. 
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As  explained  in  the  bill  report  on  H.R.  6514,  if  a  person  merely 
claimed  citizenship,  this  would  be  sufficient  to  allow  a  redetermina- 
tion hearing.  This  automatic  hearing  reverses  any  time-saving  that 
might  have  been  garnered  through  the  summary  procedure.  We 
feel  that  summary  exclusion  has  worked  very  well  with  stowaways 
and  crewmen,  who  do  have  an  opportunity  to  claim  asylum  without 
being  summarily  excluded.  And  if  a  determination  cannot  be  made 
before  a  ship  sails,  they  are  paroled  into  the  country  until  a  final 
determination  can  be  made. 

So  we  think  provisions  have  worked  in  those  areas,  and  there  is 
a  solid  basis,  legally  and  morally,  for  that  kind  of  procedure. 

With  regard  to  the  Immigration  Board,  following  the  Attorney 
General's  comments,  we  would  certainly  ask  the  committee  to  con- 
sider several  changes  we  think  are  appropriate. 

There  should  not  be  the  statutory  limit  of  70  immigration  judges. 
That  ties  us  into  a  number.  It  lacks  flexibility.  So  there  should  not 
be  a  specific  number  in  the  bill. 

Likewise,  the  jurisdiction  of  the  Immigration  Board  should  be  ca- 
pable of  expansion  by  regulations  of  the  Attorney  General. 

Another  point  is  that  the  withholding  of  the  deportation  provi- 
sions of  section  234  of  the  act  be  repealed  to  eliminate  confusion 
over  a  parallel  asylum  proceeding. 

The  asylum  procedures,  of  which  Mr.  McCollum  and  others  are 
all  aware,  are  difficult.  We  all  want  due  process  and  we  are  all 
committed  to  that.  But  I  think  sometimes  we  are  so  concerned  with 
meeting  all  the  steps  that  we  create  more  of  a  problem  for  the  ap- 
plicant, as  you  mentioned,  Mr.  Chairman,  as  well  as  for  the  Ameri- 
can public.  The  quantum  leap  in  numbers  has  been  huge,  as  indi- 
cated, 86,000  current  asylum  applications.  Those  are  exclusive  of 
the  Cuban  and  Haitian  boat  arrivals,  and  that's  another  30,000  to 
40,000.  And  we  are  receiving,  as  indicated,  2,800  asylum  applica- 
tions a  month.  We  are  processing  more  cases  today,  twice  as  many 
as  year  ago,  but  we  are  still  falling  behind,  so  that  it's  essential 
that  we  upgrade  and  make  more  efficient  the  system. 

We  think  some  of  the  provisions  regarding  a  new  form  of  notice 
of  intention  to  apply  for  asylum  is  additional  paperwork  and  is  un- 
necessary and  can  be  incorporated  into  the  asylum  application 
form. 

I  will  pass  on  the  other  provisions 

So,  in  conclusion,  I  appreciate  the  opportunity  to  be  before  you, 
to  work  with  you  and  your  committee.  I  am  confident,  as  stated  by 
other  witnesses,  that  we  can  get  a  bill,  and  we  will  do  all  we  can  to 
accomplish  that. 

I  think  all  the  interest  groups,  governmental  and  nongovernmen- 
tal, have  that  same  thrust.  We  must  have  reform  legislation  and 
I'm  convinced  we  can  work  effectively  together. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Commissioner. 

[The  complete  statement  follows:] 

Statement  by  Alan  C.  Nelson,  Commissioner,  Immigration  and  Naturalization 

Service 

Chairman  Mazzoli  and  Members  of  the  Subcommittee,  I  am  pleased  to  be  here 
and  to  have  an  opportunity  to  testify  on  H.R.  1510,  the  Immigration  Reform  and 
Control  Act  of  1983.  Yesterday  the  Attorney  General  appeared  before  you  to  testify 
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in  support  of  this  important  legislation  and  I  will  supplement  his  comments  and 
provide  specifics  on  the  implementation  plans  developed  by  the  Immigration  and 
Naturalization  Service  (INS). 

It  has  been  almost  one  year  since  I  appeared  before  you  to  express  the  strong  sup- 
port of  the  Immigration  and  Naturalization  Service  for  the  Immigration  Reform  and 
Control  Act  of  1982.  H.R.  1510,  which  represents  a  tremendous  amount  of  work  by 
you,  your  subcommittee,  the  full  House  Judiciary  Committee,  and  many  others, 
seeks  a  well  balanced  approach  to  the  multiple  immigration  problems  that  we  face 
in  this  country.  It  has  the  necessary  elements  of  authority  for  enhanced  enforce- 
ment of  the  law,  humanitarian  concern  for  aliens  who  have  established  strong  equi- 
ties in  the  United  States,  and  provisions  whereby  the  legitimate  needs  of  employers 
may  be  met.  It  has  the  added  advantage  of  providing  a  more  efficient,  workable  law 
which  can  be  implemented  fairly. 

The  conditions  which  have  led  to  our  present  problems  in  immigration  are  nei- 
ther new  nor  unusual.  The  United  States  has  for  many  years  presented  an  attrac- 
tive lure  to  people  from  many  parts  of  the  world.  The  individual  freedoms  of  its  resi- 
dents and  the  opportunities  that  are  available  has  encouraged  immigration  since 
the  very  beginning  of  our  country.  Because  of  this,  we  have  developed  as  a  nation  of 
many  immigrants. 

We  must  recognize,  however,  that  there  are  limits  to  the  number  of  immigrants 
which  the  country  can  reasonably  accommodate.  Most  of  all,  immigration  must  be  a 
controlled  process  accomplished  under  the  provisions  of  law.  The  Immigration 
Reform  and  Control  Act  of  1983  recognizes  this  fact.  By  placing  sanctions  on  hiring, 
the  bill  would  eliminate  one  of  the  primary  reasons  aliens  enter  illegally— employ- 
ment. By  providing  for  the  legalization  of  aliens  who  have  been  productive  members 
of  our  society  for  several  years,  the  bill  recognizes  the  reality  of  this  situation  and 
presents  a  humanitarian  and  realistic  approach.  The  bill  also  recognizes  the  need 
that  some  employers  may  have  for  legal  short-term  foreign  workers  in  agriculture 
or  other  industries  and  it  provides  the  means  by  which  workers  may  be  allowed  to 
enter  our  country.  Now  I  would  now  like  to  comment  on  the  specific  provisions  of 
H.R.  1510. 

ILLEGAL  IMMIGRATION 

Athough  the  actual  number  of  illegal  aliens  is  unknown,  it  is  believed  that  there 
are  from  3.5  to  6  million  illegal  aliens  in  the  United  States.  The  presence  of  large 
numbers  of  illegal  aliens  in  the  United  States  and  the  continuing  entry  of  others  is 
an  unacceptable  situation.  It  has  eroded  confidence  in  our  immigration  laws.  Immi- 
gration must  be  controlled  and  an  orderly  process  must  be  implemented  which  pro- 
tects the  best  interests  of  our  nation. 

EMPLOYER  SANCTIONS 

A  cornerstone  of  the  bill  in  the  employer  sanctions.  The  employer  sanctions  would 
be  imposed  on  individuals  who  knowingly  hire  aliens  who  are  unauthorized  to  work 
in  the  United  States.  As  I  have  stated  before,  the  most  compelling  reason  for  illegal 
immigration  is  employment.  We  feel  that  this  provision  is  absolutely  essential  if  we 
are  to  gain  control  of  our  borders.  Only  through  this  means  can  we  remove  the 
magnet  which  attracts  so  many  illegal  aliens  to  our  country. 

H.R.  1510  requires  that  a  person  who  hires,  recruits,  or  refers  an  individual  for 
employment  must  complete  a  form  for  each  potential  employee  and  attest,  under 
penalty  of  perjury,  that  the  person's  right  to  be  employed  has  been  determined 
through  the  examination  of  documents  which  identify  the  individual  and  show  that 
he  or  she  is  eligible  to  be  employed  in  the  United  States.  An  individual  who  seeks 
employment  in  the  United  States  must  complete  a  form  and  attest  under  penalty  of 
perjury  that  he  or  she  is  a  United  States  citizen,  or  an  alien  who  has  been  admitted 
for  lawful  permanent  residence,  or  an  alien  who  has  been  authorized  for  employ- 
ment. 

The  Administration  believes  that  these  provisions  are  appropriate  as  a  means  of 
controlling  illegal  immigration  to  the  United  States  while  safeguarding  civil  rights. 
Equality  of  employment  opportunity  for  United  States  citizens  and  lawful  perma- 
nent residency  is  not  diminished  by  this  bill.  The  recordkeeping  requirements  are 
balanced  by  the  need  to  deter  illegal  immigration.  As  the  Attorney  General  said  yes- 
terday we  do  have  some  recommendations  to  improve  this  vital  section  of  the  legis- 
lation. Specifically,  we  recommend  that  the  prohibition  on  recruiting  and  referring 
aliens  be  deleted;  that  adequate  civil  penalties  be  imposed,  but  that  criminal  fines 
or  prison  terms  be  imposed  by  a  court  only  when  an  injunction  against  repeat  of- 
fenses has  been  violated;  and  that  the  provisions  for  administrative  and  judicial 
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review  of  employer  sanctions  be  simplified  by  limiting  both  administrative  and  judi- 
cial appeal  rights,  consistent  with  due  process,  and  eliminating  the  requirement  for 
a  subsequent  action  to  secure  payment  after  a  civil  penalty  has  been  imposed. 

We  look  forward  to  working  with  you  in  your  crafting  of  these  recommendations. 

IMPLEMENTATION  OF  EMPLOYER  SANCTIONS 

If  H.R.  1510  is  enacted,  the  Immigration  and  Naturalization  Service  will  approach 
its  task  of  enforcing  employer  sanctions  with  two  objectives.  First,  we  believe  that  it 
is  our  responsibility  to  encourage  employers  to  voluntarily  comply  with  the  law. 
Second,  we  try  to  carefully  target  enforcement  actions  so  maximum  impact  is  as- 
sured. Extensive  planning,  that  began  when  the  Administration's  omnibus  immigra- 
tion bill  was  introduced  in  1981,  has  resulted  in  an  assignment  of  the  following  re- 
sponsibilities: 

1.  Articulate  policies  and  procedures  for  effective  enforcement  by  INb  personnel. 

2.  Identify  and  address  the  needs  of  employers. 

3.  Coordinate  efforts  with  other  Federal  agencies. 

4.  Identify,  obtain  and  allocate  resources  which  are  needed  for  an  effective  combi- 
nation of  enforcement  actions  and  compliance  checks. 

The  implementation  plan  of  the  INS  contains  four  phases: 

1.  Engage  in  an  extensive  public  information  program  to  acquaint  employers  and 
the  public  with  the  requirements. 

2.  Develop  an  enforcement  strategy  to  achieve  maximum  effect. 

3.  Train  personnel  in  the  policies  and  procedures. 

4.  Enforce  employer  sanctions  throughout  the  United  States  to  achieve  the  high- 
est impact. 

I  will  discuss  each  of  these  phases  in  more  detail. 

1.  Public  information 

An  extensive  program  has  been  developed  to  provide  information  about  employer 
sanctions  to  employers,  business,  labor  organizations  and  the  public.  The  informa- 
tion will  explain  to  employers  how  to  comply  with  the  law,  and  stress  what  is  ex- 
pected from  employers  to  make  a  good  faith  effort  to  verify  the  eligibility  of  individ- 
uals seeking  employment. 

Instructions  will  be  available  from  a  number  of  sources.  All  employers  will  be 
mailed  a  detailed  description  of  procedures  to  be  followed.  The  media  will  be  used 
for  press  releases,  prepared  announcements,  and  appearances  by  INS  officials.  Bro- 
chures will  be  distributed  at  INS  offices,  and  our  telephone  information  system  will 
provide  taped  responses  to  inquiries  about  employer  sanctions.  Draft  regulations 
have  also  been  prepared  which  define  implementation  procedures. 

2.  Enforcement  strategy 

The  INS  has  determined  that  employer  sanctions  will  be  enforced  within  the 
present  organizational  structure  of  the  agency.  A  broad  strategy  has  been  developed 
to  identify  enforcement  targets  to  achieve  the  greatest  impact.  Operations  will  be 
based  on  historical  data  compiled  against  habitual  employers  of  illegal  aliens,  and 
on  profiles  of  industries  which  are  known  to  attract  illegal  aliens.  In  addition  INS 
and  the  Department  of  Labor  will  cooperate  to  assure  that  compliance  audits  are 
made  on  a  representative  sample  of  all  businesses. 

The  INS  has  also  made  commitments  to  work  with  the  Department  of  Labor  and 
the  Social  Security  Administration,  in  joint  efforts  to  locate  unauthorized  aliens 
who  are  employed  in  the  United  States. 

3.  Training 

Both  INS  personnel  and  Department  of  Labor  compliance  officers  will  perform 
employer  sanctions  investigations.  The  Service  has  developed  training  plans  and 
materials  designed  to  make  officers  aware  of  the  requirements  imposed  on  employ- 
ers, the  authority  of  officers  under  the  employer  sanctions  provisions,  the  eviden- 
tiary requirements  for  prosecution,  and  the  means  to  protect  applicants  from  dis- 
crimination in  the  hiring  process. 

4.  Enforcing  employer  sanctions 

During  the  initial  period  of  education  following  enactment,  the  INS  will  notify 
employers  who  are  found  in  violation  of  the  law  and  advise  them  of  its  provisions. 
Thereafter  the  INS  will  formally  warn  employers  found  to  be  in  violation  of  the  law. 
When  it  is  determined  that  an  employer  has  committed  a  violation  subsequent  to  an 
initial  warning  or  citation,  the  INS  will  issue  a  notice  of  intent  to  fine.  Hearing  pro- 
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cedures  have  been  outlined  and  the  INS  plans  to  utilize  automated  data  processing 
techniques  to  facilitate  effective  enforcement.  The  INS  is  developing  guidelines  for 
employers  which  should  assist  the  verification  of  employment  eligibility  and  reduce 
the  likelihood  of  unlawful  discrimination.  Finally,  the  INS  has  identified  procedures 
to  monitor  the  enforcement  of  employer  sanctions  and  is  developing  standards  to 
measure  productivity  and  the  effectiveness  of  the  program. 

LEGALIZATION 

The  provisions  of  H.R.  1510  which  allow  the  legalization  of  specified  aliens  who 
are  in  the  United  States  illegally  are  a  realistic  and  humane  response. 

The  bill  will  allow  permanent  residence  to  be  granted  to  aliens  who  have  been  in 
the  United  States  illegally  since  January  1,  1977.  Temporary  residence  may  be 
granted  to  aliens  who  have  been  here  illegally  since  January  1,  1980,  and  to  Cubans 
and  Haitians  who  have  been  in  the  United  States  on  or  after  specified  dates  and  are 
known  to  the  Immigration  Service.  Aliens  who  initially  qualify  for  temporary  resi- 
dence may  apply  after  three  years  to  have  their  status  changed  to  permanent  resi- 
dent if  they  continue  to  reside  in  the  United  States  and  remain  eligible  under  the 
other  provisions  of  law. 

Aliens  who  do  not  meet  the  standards  for  admission  to  the  United  States  would 
not  qualify  for  permanent  or  temporary  residence.  This  includes  aliens  who  have 
been  convicted  for  any  felony  or  three  or  more  misdemeanors  committed  in  the 
United  States  and  aliens  who  have  assisted  in  the  persecution  of  any  person  or  ac- 
count of  race,  religion,  nationality,  membership  in  a  particular  social  group,  or  polit- 
ical opinion.  Similarly,  aliens  who  are  not  able  to  overcome  the  "public  charge"  ex- 
clusion of  the  Act  will  not  be  eligible  for  legalization. 

BENEFITS  TO  PERMANENT  AND  TEMPORARY  RESIDENTS 

Aliens  granted  permanent  residence  under  this  provision  will  not  be  eligible  for 
three  years  for  financial  assistance  furnished  under  Federal  law.  Those  granted 
temporary  residence  will  also  be  ineligible  for  assistance  during  the  period  of  tempo- 
rary residence  and  three  years  after  they  are  adjusted  to  permanent  resident  status. 
Persons  requiring  assistance  because  of  age,  blindness,  or  disability,  and  those  re- 
quiring medical  assistance  because  of  serious  illness  or  injury  or  in  the  interest  of 
public  health  would  be  exempted  from  this  ineligibility.  The  legislation  also  author- 
izes 100  percent  reimbursement  to  States  for  the  costs  of  public  assistance  provided 
to  eligible  legalized  aliens  as  well  as  payments  to  state  educational  agencies  to  assist 
in  providing  educational  services  to  eligible  legalized  aliens. 

As  the  Attorney  General  stated  yesterday,  the  Administration  opposes  the  excep- 
tion to  federal  benefit  ineligibility.  We  are  strongly  opposed  to  the  provision  author- 
izing full  reimbursement  for  state  and  local  cash  and  medical  assistance  to  legalized 
aliens.  Those  two  provisions  would  generate  estimated  costs  of  $4  billion  between 
1984  and  1987  compared  to  the  $1.7  billion  estimated  for  the  Senate  bill.  At  a  time 
when  the  Nation  requires  budget  austerity,  such  extraordinary  added  costs  cannot 
be  justified.  Further,  a  policy  for  full  federal  reimbursement  does  not  provide  incen- 
tives for  cost  control.  The  Administration  also  opposes  authorization  of  federal  sup- 
port for  educational  assistance  on  behalf  of  legalized  aliens. 

The  Administration  supports  the  inclusion  of  a  block  grant  program  to  assist 
states  and  localities  in  providing  medical  care  or  other  welfare  services  to  newly  le- 
galized residents.  This  appropriately  reflects  shared  federal,  state,  and  local  respon- 
sibilities for  increases  in  social  welfare  costs  as  may  occur  with  the  legalization  of 
these  aliens. 

Our  legalization  implementation  plans  make  it  explicit  that  qualifymg  illegal 
aliens  must  provide  evidence  of  past  and  current  employment  in  order  to  overcome 
the  public  charge  ground  of  inadmissibility.  Documentation  in  this  and  other  areas 
will  be  screened  for  fraud.  In  addition  we  will  be  working  with  state  and  local  gov- 
ernments so  that  we  are  apprised  when  legalized  aliens  file  for  state  and  local  as- 
sistance. While  some  temporary  recourse  to  social  welfare  benefits  may  be  warrant- 
ed, temporary  residents  must  again  overcome  the  public  charge  ground  to  adjust  to 
permanent  residency. 

IMPLEMENTATION  OF  LEGAUZATION 

The  proposed  legislation  provides  that  aliens  who  believe  they  qualify  for  legaliza- 
tion may  apply  for  this  benefit  during  a  12-month  period  beginning  October  1,  1983. 
It  further  provides  that  arrangements  may  be  made  with  qualified  voluntary  agen- 
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cies  for  the  purpose  of  making  the  provisions  of  law  known  to  the  public  and  for  the 
receiving  of  applications  for  legalization. 

Assuming  that  this  legislation  is  enacted,  the  INS  will  be  responsible  for  legaliz- 
ing a  great  number  of  aliens  in  a  short  period  of  time.  Extensive  planning  has  been 
done  since  the  Administration's  Omnibus  Immigration  Bill  was  introduced  in  1981. 
Our  planning  has  been  based  on  a  number  of  goals.  We  believe  that  the  program 
should  not  disrupt  the  normal  business  of  the  INS.  The  program  should  provide  a 
simple,  non-threatening  method  for  aliens  to  obtain  information  concerning  their 
eligibility  and  to  file  applications.  Applications  should  be  processed  to  completion  as 
quickly  as  possible.  Finally,  we  work  to  ensure  that  the  procedures  guarantee  that 
only  eligible  aliens  receive  benefits  under  the  law. 

A  comprehensive  implementation  plan  has  already  been  developed  that  incorpo- 
rates these  principles.  We  are  confident  that  the  legalization  program  contemplated 
by  H.R.  1510  can  be  fairly  and  efficiently  administered. 

The  implementation  plan  of  the  INS  contains  four  basic  components  or  phases: 

1.  An  extensive  public  information  program  to  acquaint  the  public  with  the  bene- 
fits available  under  the  law  and  the  means  by  which  the  benefits  may  be  applied 

for. 

2.  Facilities  will  be  set  up  in  all  parts  of  the  nation,  with  the  cooperation  of  volun- 
tary agencies  and  other  public  or  private  organizations,  to  provide  information, 
forms,  and  assistance  to  aliens  who  wish  to  know  whether  they  qualify  for  legaliza- 
tion and  to  file  applications. 

3.  Immigration  and  Naturalization  Service  employees  will  be  available  to  review 
applications  for  legalization  and  to  conduct  interviews  of  the  applicants  if  necessary. 

4.  An  automated  processing  center  will  be  developed  to  complete  the  processing  of 
applications  received  from  the  nationwide  facilities  established  around  the  nation. 

I  will  discuss  each  of  these  components. 

1.  Public  information 

An  extensive  public  awareness  program  has  been  developed  to  provide  informa- 
tion concerning  the  legalization  benefits  which  will  be  available  under  the  law.  The 
information  will  stress  that  the  government  wishes  to  reach  all  illegal  aliens  who 
qualify  under  the  law  and  that  a  means  will  be  provided  through  non-governmental 
agencies,  for  aliens  to  obtain  specific  information  concerning  their  eligibility.  The 
information  will  further  stress  that  there  will  be  no  risk  to  aliens  who  appear  at  the 
agency  facilities  seeking  information  and  no  enforcement  activity  will  take  place  in 
or  around  the  facilities. 

In  order  to  reach  the  maximum  population,  the  media  will  be  used  to  disseminate 
information  as  soon  as  the  law  becomes  effective.  This  will  include  press  releases, 
prepared  announcements  for  radio  and  television,  and  appearances  by  INS  officials 
on  radio  and  television  stations  and  networks. 

Brochures  will  be  printed  and  made  available  at  all  INS  offices,  community  orga- 
nizations, and  in  other  public  places  for  illegal  aliens  to  obtain. 

Notices  will  be  printed  and  posted  in  public  facilities. 

A  telephone  system  will  be  installed  at  INS  offices  to  provide  taped  responses  to 
inquiries  concerning  legalization. 

2.  Organizational  structure  to  provide  information,  forms,  and  assistance  to  legaliza- 

tion applicants 

Agreements  will  be  made  with  voluntary  agencies  and  other  public  and  private 
organizations  to  provide  facilities  and  personnel  to  advise  aliens  concerning  their 
eligibility  for  legalization  to  provide  them  with  the  necessary  application  forms,  and 
to  assist  them  in  preparing  and  submitting  their  applications.  The  facilities  will  be 
operational  no  later  than  90  days  following  enactment.  The  number  and  location  of 
the  facilities  will  be  determined  based  on  an  estimate  of  the  distribution  of  the  il- 
legal alien  population. 

The  personnel  of  the  cooperating  organizations  will  be  trained  by  the  INS  con- 
cerning the  general  and  technical  provisions  of  the  law.  Continued  technical  and 
management  assistance  by  INS  personnel  will  be  provided  to  the  organizations 
throughout  the  program.  A  separate  INS  management  and  technical  assistance 
structure  will  be  established  to  assist  the  cooperating  organizations  and  to  carry  out 
the  other  phases  of  the  program. 

3.  INS  field  operational  structure 

INS  personnel  will  be  made  available  at  the  cooperating  organization  facilities  or 
at  INS  facilities  for  the  purpose  of  receiving  applications.  These  employees  will 
assist  the  organizations  in  any  way  possible  and  will  review  applications  for  legal- 
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ization  received  at  the  facilities.  When  necessary,  individual  applicants  will  be  inter- 
viewed by  these  employees. 

Following  review  of  the  applications  by  INS  personnel  and  interviews  if  neces- 
sary, a  preliminary  determination  of  approval  or  denial  will  be  made  and  the  appli- 
cations will  be  forwarded  to  a  processing  center  for  all  subsequent  action. 

The  legalization  program  management  structure  will  be  designed  to  eliminate  to 
the  extent  possible,  the  adverse  impacts  such  a  program  would  have  on  the  existing 
INS  structure.  It  will  be  separate  from  the  existing  program  structure  but  will  still 
maintain  the  interrelationship  with  existing  programs  necessary  to  maintain  policy 
and  operational  consistency  and  efficiency. 

4.  Central  processing 

A  center  will  be  established  in  an  appropriate  location  to  complete  the  processing 
of  applications  received  from  the  various  field  facilities.  The  center  will  be  automat- 
ed and  will  perform  most  or  all  of  the  functions  necessary  to  complete  the  applica- 
tion process.  These  functions  will  include  the  required  record  search,  creation,  con- 
solidation, and  maintenance;  performing  the  necessary  security  checks;  preparing 
notices  regarding  the  action  taken  in  individual  cases;  and  collecting  and  furnishing 
statistical  and  management  reports.  Upon  the  final  processing  of  applications  and  a 
determination  of  eligibility  by  INS  personnel,  an  identification  card  will  be  prepared 
and  furnished  to  the  applicants. 

Although  the  legalization  program  will  be  unprecedented  in  its  size  and  impact, 
the  INS  is  confident  that  it  can  be  carried  out  effectively.  The  program  will  encour- 
age the  maximum  number  of  eligible  aliens  to  come  forward  and  at  the  same  time 
insure  that  only  those  aliens  who  qualify  are  granted  this  extraordinary  benefit. 

RECOMMMENDATIONS 

As  the  Attorney  General  testified,  the  Administration  is  in  complete  support  of 
the  premise  behind  the  legalization  provisions  in  H.R.  1510.  We  do  have  certain  rec- 
ommendations, however,  which  we  feel  will  make  those  provisions  more  workable. 

Rather  than  an  application  period  which  will  begin  on  a  specified  date  and  run 
for  12  months,  we  recommend  a  12-month  application  period  to  commence  no  sooner 
than  three  months  after  enactment.  Such  language  would  be  flexible  and  would  give 
INS  time  to  publish  regulations,  enter  into  the  necessary  contractual  arrangements, 
and  begin  the  public  information  campaign. 

We  feel  that  is  is  important  that  the  statute  contain  language  which  would  pro- 
tect prima  facie  eligible  aliens  from  deportation  or  exclusion  during  the  first  three 
months  after  enactment. 

TEMPORARY  FOREIGN  WORKERS 

The  Administration  supports  the  goals  of  H.R.  1510  which  are  to  protect  domestic 
workers  from  adverse  impacts  due  to  foreign  labor  and  to  provide  a  legal  means  for 
the  entry  of  temporary  foreign  workers  when  a  need  is  clearly  shown  that  cannot  be 
met  by  American  workers.  This  will  be  extremely  important  if  we  are  to  have  work- 
able sanctions  against  the  hiring  of  illegal  aliens.  This  will  help  to  avoid  the  harm- 
ful effects  that  shortfalls  of  domestic  workers  would  have  on  some  employers,  par- 
ticularly agricultural  employers,  during  the  transition  period  between  the  introduc- 
tion of  employer  sanctions  and  development  of  new  sources  of  American  workers. 

UNLAWFUL  TRANSPORTATION  OF  ALIENS 

H.R.  1510  would  amend  Section  274  of  the  Immigration  on  Nationality  Act  to 
make  it  unlawful  to  bring  an  undocumented  alien  to  the  United  States.  This  will 
resolve  the  problem  created  by  the  court  decision  in  U.S.  v.  Anaya,  et  al.,  No.  80- 
231-CR-EPS,  where  persons  who  transported  Cubans  during  the  Mariel  boatlift 
were  found  not  to  have  violated  Section  274. 

EXCLUSION  OF  UNDOCUMENTED  AUENS 

Section  121  properly  restricts  the  right  to  an  exclusion  hearing  to  documented 
aliens.  Aliens  lacking  entry  documents  would  be  subject  to  summary  exclusion  by 
an  immigration  inspector,  under  proper  supervisory  control,  similar  to  the  existing 
procedures  for  crewmen  and  storaways.  There  would  be  no  judicial  appeal  in  these 
cases,  although  individuals  could  ask  for  a  redetermination  hearing  before  an  ad- 
ministrative law  judge.  However,  an  alien  applying  for  asylum  would  be  treated  dif- 
ferently to  assure  that  no  one  qualifying  as  a  refugee  would  be  returned  before  a 
determination  of  their  claim  was  made. 
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We  are  grateful  that  during  the  mark-up  of  this  section  in  the  97th  Congress,  the 
subcommittee  amended  this  language  to  clarify  the  authority  of  the  government  to 
inspect  all  persons  entering  the  United  States,  whether  they  were  at  a  port  of  entry 
or  not.  However,  the  full  Committee  added  a  redetermination  hearing  before  an  ad- 
ministrative law  judge,  which  has  the  potential  of  undercutting  the  summary  exclu- 
sion procedure. 

Let  me  explain  the  procedures  used  in  present  exclusion  cases  which  would  also 
be  followed  in  summary  exclusion  cases.  When  an  inspector  finds  someone  summari- 
ly excludable,  he  does  not  act  independently.  His  determination  results  in  the 
person  being  referred  to  a  secondary  inspector,  who  reviews  the  case.  The  decision 
to  exclude,  if  upheld,  is  still  reviewed  by  the  supervisory  inspector  on  duty,  before 
the  individual  is  held  for  an  exclusion  hearing  or  before  the  individual  would  be 
summarily  excluded.  During  this  process  an  individual  who  lacks  documentation 
but  claims  citizenship  or  permanent  resident  status  would  not  be  held  incommunica- 
do, but  would  be  allowed  to  contact  people  who  could  substantiate  his  or  her  claim. 
Only  if  this  effort  produced  no  supportable  claim  to  citizenship  or  permanent  resi- 
dency, would  the  individual  be  summarily  excluded. 

As  explained  in  the  bill  report  on  H.R.  6514,  if  a  person  merely  claimed  citizen- 
ship this  would  be  sufficient  to  allow  a  redetermination  hearing.  This  automatic 
hearing  reverses  any  time  saving  that  might  have  been  garnered  through  the  sum- 
mary procedure.  Summary  exclusion  has  worked  well  with  stowaways  who  do  have 
an  opportunity  to  claim  asylum,  without  being  summarily  excluded.  If  a  determina- 
tion cannot  be  made  before  a  ship  sails  they  are  paroled  into  the  country  until  a 
final  decision  is  made. 

U.S.  IMMIGRATION  BOARD 

H.R.  1510  contains  a  section  that  creates  a  United  States  Immigration  Board  and 
establishes  an  immigration  judge  system.  There  is  also  a  conforming  provision 
which  sets  up  a  transitional  period  to  effect  changes  in  personnel  and  jurisdiction 
from  the  present  Board  of  Immigration  Appeals  and  the  immigration  judge  system. 

We  recommend  that  the  statutory  limit  of  70  immigration  judges  be  removed, 
that  the  jurisdiction  of  the  United  States  Immigration  Board  be  capable  of  expan- 
sion by  regulations  of  the  Attorney  General,  and  that  the  "withholding  of  deporta- 
tion" provisions  of  section  243  of  the  Immigration  and  Nationality  Act  be  repealed 
to  eliminate  confusion  over  a  parallel  asylum  process. 

ASYLUM  PROCEDURES 

It  is  not  surprising  that  proposals  dealing  with  asylum  occupy  a  prominent  part  of 
your  bill.  It  is  an  established  fact  that  the  present  asylum  system  has  been  shown  to 
be  seriously  defective.  The  defects  that  have  come  to  light  since  the  enactment  of 
the  Refugee  Act  are  simply  the  result  of  a  quantum  leap  in  the  numbers  of  persons 
who  have  applied  for  asylum.  Today,  there  are  approximately  86,000  asylum  appli- 
cations pending  before  the  Immigration  and  Naturalization  Service  exclusive  of 
those  received  from  the  Cuban  and  Haitian  boat  arrivals.  New  applications  are  filed 
at  the  rate  of  2,800  per  month. 

H.R.  1510  provides  that  asylum  cases  may  be  considered  only  by  administrative 
law  judges  who  are  specially  designated  by  the  United  States  Immigration  Board  as 
having  been  given  special  training  in  international  relations  and  international  law. 
The  number  of  the  judges  who  may  be  designated  for  this  purpose  is  limited  to  70. 
Appeals  from  adverse  decisions  could  be  made  to  the  United  States  Immigration 
Board,  and  in  the  context  of  exclusion  and  deportation  cases  to  circuit  courts  of  ap- 
peals. 

The  bill  also  creates  a  new  form  of  notice  of  intention  to  apply  for  asylum.  We 
believe  that  this  new  notice  is  unnecessary,  and  can  be  incorporated  into  an  asylum 
application  form.  The  additional  time  to  perfect  an  asylum  application  would  be  pre- 
ferred to  two  separate  forms. 

LABOR  CERTIFICATION 

We  recognize  the  inadequacies  of  the  present  labor  certification  system  which  has 
been  criticized  as  being  too  slow  and  complicated.  H.R.  1510  provides  a  streamlined 
alternative  to  the  present  individual  certification  process  by  allowing  the  Depart- 
ment of  Labor  to  certify  shortages  or  an  over-supply  of  U.S.  workers  in  certain  occu- 
pations, using  national  job  market  data  without  reference  to  particular  job  open- 
ings. Presently,  an  employer  is  able  to  obtain  labor  certification  only  by  advertising 
a  specific  job  opening  and  being  unable  to  fill  that  position  with  a  U.S.  worker.  H.R. 
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1510  allows  the  Department  of  Labor  to  expand  the  existing  "Schedule  A"  list  of 
precertified  occupations  on  a  broad  scale  and  to  issue  labor  certification  without  ref- 
erence to  a  specific  job  opening.  Although  a  job  offer  is  required  before  a  labor  certi- 
fication may  be  issued,  this  currently  may  be  waived  in  third  preference  cases  by 
the  Attorney  General  when  he  deems  it  to  be  in  the  national  interest.  We  believe 
this  should  be  continued,  since  full-time  year-long  job  offers  are  not  realistic  for 
many  artists  and  performers  of  exceptional  merit. 

OTHER  PROVISIONS 

Students 

H.R.  1510  requires  a  foreign  student  in  the  United  States  to  leave  the  country  and 
reside  in  the  country  of  his  or  her  nationality  or  last  foreign  residence  for  two  years 
before  he  or  she  could  immigrate  to  the  United  States.  This  requirement  could  be 
waived  in  the  case  of  students  in  certain  fields  of  study  if  offered  teaching,  research, 
or  technical  positions  and  waiver  applications  were  filed  prior  to  September  30, 
1989. 

We  believe  these  provisions  are  preferable  to  placing  numerical  limits  on  the 
waivers  granted,  which  would  require  the  INS  to  establish  a  complicated  accounting 
and  allocation  system  to  control  the  number  of  waivers  granted  each  year.  It  has 
been  our  experience  that  waiver  provisions  are  not  abused  and  that  the  absence  of  a 
numerical  limit  would  not  result  in  the  granting  of  an  excessive  number  of  applica- 
tions. 

G-4  special  immigrants  and  nonimmigrant  visa  waiver 

H.R.  1510  addresses  the  problem  of  employees  of  international  organizations  and 
their  dependents  who  often  spend  many  years  in  the  United  States.  It  provides  spe- 
cial benefits  for  some  of  these  individuals.  The  bill  provides  for  nonimmigrant  waiv- 
ers for  visitors  from  some  countries.  We  support  this  visa  waiver  program. 

CONCLUSION 

In  conclusion,  I  want  to  express  my  appreciation  to  the  chairman  for  the  introduc- 
tion of  H.R.  1510  and  the  early  hearing  schedule.  As  Commissioner  of  the  Immigra- 
tion and  Naturalization  Service,  I  am  particularly  aware  of  the  critical  need  for  the 
reforms  contained  in  this  legislation.  Those  reforms  provide  both  the  vehicle  and 
the  opportunity  to  rededicate  ourselves  to  the  fair  and  firm  enforcement  of  our  im- 
migration laws.  The  Immigration  and  Naturalization  Service  looks  forward  to  work- 
ing with  you  and  all  the  members  of  the  subcommittee  in  this  endeavor. 

Mr.  Mazzoli.  Let  me  begin  the  questioning,  and  then  we  will  go 
to  Mr.  Riso  for  the  presentation,  which  is  very  important.  I  com- 
mented on  the  fact  that  you  have  done  a  lot  of  work  in  a  6-month 
period,  which  I  think  is  an  answer  to  the  argument  which  is  made 
that  INS  and  the  Government  really  do  not  want  to  enforce  this 
bill  anyway.  In  fact,  there  is  a  very  stern  effort  under  way  to  en- 
force the  law. 

Let  me,  Mr.  Commissioner,  bring  up  just  a  few  things,  and  then 
maybe  we  can  get  on  with  some  of  the  other  questions. 

One  of  the  criticisms  weighed  against  the  bill  constantly  last 
year  was  that. 

You  are  not  going  to  get  anjrwhere  unless  you  improve  enforcement  at  the  border; 
you  are  not  going  to  get  anjrwhere  unless  you  are  willing  actually  to  be  very  zealous 
about  enforcing  employer  sanctions;  you  are  not  going  to  get  anywhere  with  the  le- 
galization program  unless  you  have  people  to  process  the  paper  and  do  the  work; 
and,  Ron,  we  don't  see  anything  in  your  bill  which  indicates  that  you  are  serious  or 
that  the  Administration  is  serious  about  this;  there  is  no  money;  there  are  no 
people. 

We  might  have  the  same  kind  of  criticism  this  year,  because 
there  is  nothing  in  the  INS  request  for  fiscal  year  1984  that  takes 
into  consideration  this  bill. 

Now,  were  we  to  take  the  bit  in  our  teeth  and  decide  we  are 
going  to  put  something  in  this  bill  right  now,  regardless  of  what 
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the  Attorney  General  said  yesterday,  can  you  give  me  some  idea  of 
what  you  need,  how  much  you  would  need— people  and  money— to 
do  the  good  job  of  employer  sanctions,  legalization,  enhanced  en- 
forcement at  the  border,  and  taking  care  of  the  asylum  program? 
Do  you  have  figures  on  it? 

Commissioner  Nelson.  Well,  we  have  been  workmg  on  some  fig- 
ures, Mr.  Chairman,  but  I  don't  know  that  we  have  any  definitive 
figures  for  you  now.  But  let  me  make  a  couple  of  general  com- 
ments, if  I  might.  . 

Certainly  your  thrust  of  putting  money  and  positions  in  the  bill 
is  one  vehicle  to  do  it,  no  question  about  that.  As  the  Attorney 
General  testified  yesterday,  the  administration  is  committed  to  en- 
forcement of  the  immigration  laws,  that  we  are  prepared  and  will 
be  prepared  to  submit  a  supplemental  for  1983,  if  it  passes  this 
year,  or  in  a  budget  amendment  for  1984.  So  I  don't  think  there  is 
any  doubt  that  there  will  be  money  and  resources  advanced  by  the 
administration  to  meet  the  purposes  of  this  bill,  no  matter  how  you 
best  set  there. 

Certainly  aiso,  as  you  know,  the  third  continuing  resolution  for 
fiscal  1982  did  add  substantial  money  for  enhancing  border  enforce- 
ment, I  think  meeting  the  commitment  of  this  administration.  And 
there's  $30  million  in  the  1984  budget  for  data  processing,  commu- 
nications, and  a  National  Record  Center,  which  likewise  ties  into 
the  whole  picture  here.  We  must  upgrade  our  operation  and 
become  modernized. 

So  I  think  we  have  put  a  lot  of  money  into  enhancing  our  oper- 
ation. We  will  need  more,  no  question  about  it. 

I  am  really  not  in  a  position  to  give  you  specific  figures  because, 
as  you  know  very  well,  we  have  to  go  through  the  Department  of 
Justice.  But  I  can  assure  you,  I  have  personally  been  having  a 
number  of  conversations  with  the  Attorney  General  and  others— 
and  of  course,  you  have  met  with  him,  and  others  have— that  we 
have  submitted  a  number  of  materials  from  INS  to  the  Department 
of  Justice.  We  are  developing  some  cost  and  personnel  options,  and 
as  we  move  down  the  stream  we  will  certainly  be  pleased  to  share 
them  with  you. 

Mr.  Mazzoli.  Let  me  just  try  a  few  things  on  for  size  here,  Mr. 
Commissioner.  I  think  it  is  in  some  material  that  you  sent  us  last 
year  that  suggested  total  Federal  budget  expenditures  to  imple- 
ment the  then  H.R.  6514— this  was  for  fiscal  years  1983  through 
1986.  Using  fiscal  year  1983  as  an  example,  had  the  bill  been 
passed  in  the  last  Congress,  you  estimated  $76  million  for  the  legal- 
ization program  and  $25.5  million  basically  for  employer  sanctions. 

If  we  were  to  put  something  approximating  those  figures  in  this 
bill,  do  you  think  that  would  enable  you  to  operate  your  shop 
better,  to  do  the  kind  of  job  we  are  looking  for  here? 

Commissioner  Nelson.  I'm  not  such  a  diplomat  as  Ambassador 
Asencio  is,  but  obviously  resources  are  important.  As  I  mentioned, 
the  administration  recognizes  that,  as  you  do.  Any  help  we  can  get, 
of  course,  will  be  utilized. 

Mr.  Mazzoll  Let  me  ask  you  this:  When  I  was  down  at  your 
shop  the  other  day  when  we  had  our  briefing,  I  think  you  said 
something  to  the  general  effect  that  you  could  process  adequately 
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and  deploy  correctly  1,200  people  a  year.  Was  that  the  figure,  or 
am  I  way  off? 

Commissioner  Nelson.  For  what? 

Mr.  Mazzoli.  For  your  border  patrol  people,  for  enforcement. 

Commissioner  Nelson.  We  have  roughly  2,200  border  patrol  per- 
sonnel now. 

Mr.  Mazzoll  Well,  there  was  a  figure  that  stuck  in  my  head.  I 
guess  obviously  it  was  not  1,200,  but  some  figure  of  what  you  could 
train  down  at  Glyco  and  deploy  and  take  care  of. 

I  am  told  there  are  1,200  new  people  that  you  could  absorb  per 
year;  is  that  correct? 

Commissioner  Nelson.  Let  me  ask  Mr.  Salgado.  Are  you  talking 
about  border  patrolmen  now? 

Mr.  Mazzoll  I'm  talking  about  all  people,  but  of  course  we  are 
talking  separate  employer  sanctions  and  legalization  as  a  new  re- 
sponsibility. Now,  I'm  talking  about  all  responsibilities,  whether 
you  put  them  at  the  border,  investigations,  inspections,  all  the 
things  you  do.  In  my  head  was  1,200  for  people  you  could  take  in, 
train,  and  deploy  per  year.  Is  that  correct? 

Mr.  Salgado.  I  believe  our  conversation  was  directed  toward  the 
training  of  border  patrolmen,  and  we  felt,  depending  upon  Glen- 
coe's  mandate,  we  could  assimilate  at  least  300  to  400  new  border 
patrolmen  per  year,  and  I  don't  believe  I 

Mr.  Mazzoll  So  you  didn't  talk  in  terms  of  the  other  one. 

Mr.  Salgado.  No;  I  did  not. 

Mr.  Mazzoll  Could  you  take  1,200  people  in  the  space  of  1  fiscal 
year — take  a  man  or  woman,  train  him  or  her,  and  deploy  him  or 
her  in  all  your  different  activities? 

Commissioner  Nelson.  That,  of  course,  would  be  a  10-percent  in- 
crease in  our  staffing.  I  think  we  do  a  pretty  good  job,  as  we  did 
last  year,  in  filling  the  vacancies,  a  concern  you  had.  We  did  that. 
That's  a  big  increase,  but  we  have  big  responsibilities.  So  again, 
whatever  the  final  budget  figures  come  out,  we  will  do  that,  of 
course. 

Mr.  Mazzoll  As  far  as  asylum,  have  you  any  prelirninary  figures 
on  what  that  would  require — the  new  change  in  adjudication? 

Commissioner  Nelson.  I  don't  have  those,  Mr.  Chairman.  You're 
talking  about  asylum  officers  now? 

Mr.  Mazzoll  Right. 

Commissioner  Nelson.  I  don't  have  those  handy.  As  I  say,  of 
course,  we  hope  the  bill  does  not  limit  the  number  of  judges.  That 
would  be  an  important  thing.  Some  of  this  conversation  you  had 
with  Ambassador  Asencio  early  today. 

If  I  can  take  off  from  that  for  a  moment,  internally  we  are  look- 
ing now  or  are  in  the  process  of  analyzing  what  we  can  do  internal- 
ly to  better  improve  the  asylum  processing  on  our  part,  the  State 
Department's  part,  and  so  forth,  and  we  think  that's  important. 
And  we  are  making  some  progress.  There  are  a  lot  of  issues. 

Mr.  Mazzoll  Let  me  ask  you  this,  Mr.  Commissioner:  You  men- 
tioned that  if  legalization  were  to  take  effect,  if  you  have  the  3 
months  plus  12  months  arrangement,  that  people  who  are  here  and 
have  a  prima  facie  case  would  be  entitled  to  stay  and  would  be  pro- 
tected for  those  3  months. 
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What  constitutes  a  prima  facie  case?  And  beyond  that,  since  that 
is  certainly  not  subjective,  is  there  any  thought  given  to  just  not 
doing  any  internal  interior  enforcement— enforcing  at  the  border 
and  ports  of  entry,  and  so  forth,  but  to  just  give  the  benefit  of  the 
doubt  for  that  period  of  time  as  one  guarantee  to  the  detractors 
here  who  say, 

"You  just  have  a  three-month  period,  and  that's  going  to  give  you  an  opportunity 
to  grab  everybody  because  you  won't  have  the  forms  and  we  won't  really  be  able  to 
prove  who  we  are  or  where  we  are. 

Commissioner  Nelson.  Sometimes  it's  a  little  hard  to  accept  the 
critics,  because  I  think  they  get  a  little  fired  up  and  assume  the 
negative  all  the  time. 

I  can  just  use  this  opportunity  to  say,  in  my  year  and  a  half  here, 
I'm  very  proud  of  the  Immigration  Service  and  the  people  who  do 
the  job  under  a  lot  of  pressures,  while  in  any  organization  of  10,000 
people  you  have  some  bad  apples.  Yet,  overall  they  do  a  fine  job.  So 
I  think  to  impugn  any  motives  and  so  forth  is  a  mistake  that  some 

people  make. 

Now,  as  to  whether  we  would  defer  any  kind  of  activity  during 
this  period,  I  think  that  might  be  going  too  far,  Mr.  Chairman.  I 
think  that  might  be  taking  away  from  our  responsibility  to  enforce 

the  law. 

As  to  what  the  definition  of  prima  facie  would  be,  that  would  be 
something  we'd  have  to  work  out,  but  I  think  again  it's  a  good-faith 
thing,  recognizing  in  that  first  3  months  that  people,  if  they  are 
likely  to  be  applying— that  would  be  my  interpretation— we  would 
probably  defer  any  action. 

Mr.  Mazzoli.  Let  me  just  suggest,  because  we  will  talk  about  this 
later,  that  it  is  my  judgment  and  personal  feeling  that  in  order  to 
overcome  what  is  a  good-faith  concern  and  which  would  be  legiti- 
mate criticism  of  the  fact  there  is  a  3-month  kind  of  a  no-man's 
land  or  a  limbo  in  there,  everything  should  be  done  basically  to 
accept  a  person  at  that  point  and  wait  for  the  engagement  of  the 
law  itself,  which  requires  the  storefront  outreach  to  be  set  up,  and 
the  paperwork  to  be  developed. 

It  seems  to  me  these  people  ought  to  be  protected  and  given  that 
opportunity. 

Let  me  ask  you  about  outreach.  A  person  is  unwilling  to  come  to 
talk  to  the  Immigration  officer,  so  we  say: 

"You  don't  have  to.  We  are  setting  this  thing  up  so  you  can  go  to  a  local  church, 
in  the  basement. 

They  say: 

Yes,  but  if  you  look  at  this  thing  it  says  there's  an  INS  person  who  is  on  call  and 
is  going  to  be  giving  advice  to  the  people,  and  the  INS  person  is  the  one  I'm  really 
afraid  of.  I  don't  want  to  go  anywhere  where  there's  an  INS  guy. 

Can't  I  tell  the  people,  the  detractors,  the  criticizers  of  the  bill 
that, 

Your  constituents  would  presumably  never  have  to  see  an  INS  person  until  after 
the  voluntary  agency  or  after  this  intermediary  party  has  given  a  once-over  pretty 
carefully  to  the  documents  and  papers  and  given  advice.  Only  after  making  a  judg- 
ment generally  that  you  qualify  would  you  then  go  downtown  to  talk  to  the  INS 
person,  but  the  INS  would  be  available  to  the  voluntary  agency  to  give  advice  and 
to  discuss  things. 
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Commissioner  Nelson.  Well,  Mr.  Riso  is  leaning  over  anxious  to 
answer  that  question. 

Mr.  Riso.  There  was  that  impression  some  time  ago,  and  because 
of  these  concerns  we  have  rethought  our  position  from  a  processing 
point  of  view.  So  it  comes  down  to  the  point  at  which  the  applica- 
tion is  formally  submitted,  that  we  have  been  working  out  ways  in 
which,  if  they  were  filling  out  the  application,  if  they  were  getting 
counseling  but  not  yet  decided,  do  we  physically  have  to  be  there? 
And  that  has  now  become  a  grayer  area  than  it  had  been  before 
where  we  were  saying,  "We  want  to  be  onsite."  But  we  want  to  be 
onsite  at  the  point  where  the  application  is  submitted. 

Mr.  Mazzoli.  I  can  accept  that.  I  do  not  think  there  is  any  beef 
in  the  INS,  so  long  as  the  preliminary  information  training  is  done 
directly  with  these  contact  people.  It  seems  to  me  that  the  contact 
person  and  the  applicant  ought  to  have  an  opportunity  to  talk 
freely  away  from  the  INS.  If  that  contact  person,  having  been 
trained  by  you  in  what  to  look  for,  says,  "In  my  judgment  you  qual- 
ify," then  at  some  point  that  person  or  the  papers  have  to  get  into 
the  process. 

Let  me  ask  your  permission  to  suspend  for  just  a  few  seconds. 
Mr.  McCollum  is  coming  back,  and  then  he  will  begin  some  ques- 
tions. I  want  to  go  over  and  vote,  and  I'll  be  back  in  just  a  second. 

[Whereupon,  a  short  recess  was  taken.] 

Mr.  McCollum.  The  hearing  will  come  to  order. 

Commissioner,  it  is  my  pleasure  to  be  here  with  you  today.  The 
chairman  delegated  me  to  reopen  the  hearing  in  his  absence  until 
he  gets  back  from  the  vote.  I  have  a  number  of  questions  I  want  to 
ask.  I  didn't  have  the  privilege  of  hearing  all  your  answers  to  his 
questions,  so  I  hope  I'm  not  repetitious  in  any  way. 

I'd  like  to  start  off  by  following  through  on  the  area  that  I  was 
talking  with  Ambassador  Asencio  about.  I  didn't  have  the  privilege 
of  being  involved  in  consultations  last  week.  To  what  extent  do  we 
have  delays  today  in  asylum?  I  know  you  have  86,000  backed  up. 

How  long  do  you  estimate  it  takes  for  a  person  today,  of  the  2,800 
that  come  in  every  week  to  start  the  asylum  process,  before  the 
routine  procedure  would  be  finished,  that  the  hearing  officer  would 
complete  his  task,  and  we'd  be  ready  for  everybody  to  be  satisfied 
with  the  result  unless  there  were  an  appeal  taken  through  the 
court  system? 

Commissioner  Nelson.  You  have  asked  a  lot  of  points  in  that 
question,  so  if  I  might  just  work  at  it  and  follow  up. 

It  is  difficult  to  come  up  with  a  particular  time  frame.  There  is 
no  question  that  volume  has  been  the  biggest  factor.  The  volume 
has  increased  dramatically.  There  is  no  question  that  a  lot  of 
people  are  using  the  asylum  process  as  a  way  around  immigration 
laws.  There  is  no  question  that  we  have  an  administrative  problem 
in  processing  them  within  INS  and  within  the  State  Department. 
In  some  cases  the  State  Department  is  really  slow  returning  advi- 
sory opinions.  In  other  cases,  they  are  pretty  fast  and  then  the 
delays  are  in  our  shop.  It  is  a  very  complex  area  because  there  are 
so  many  new  claims  and  so  many  legal  and  other  maneuvers  avail- 
able. 

But  if  I  could  answer  it  in  a  general  sense,  Mr.  McCollum,  there 
is  no  reason  it  can't  or  shouldn't  be  a  more  rapid,  fair,  and  efficient 
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procedure.  The  basic  asylum  claim  that  the  person  has — and,  of 
course,  the  applicant  has  the  burden  of  proof— in  most  cases  can  be 
presented  fairly  and  openly  with  all  the  testimony  required  in  the 
matter  of  a  day  or  so  and  in  many  cases  less.  And  there  is  no 
reason,  in  theory  for  lengthy  delays. 

If  I  can  just  ramble  a  minute,  there  are  a  couple  of  things  we  are 
looking  at  administratively.  I  was  in  San  Francisco  recently  look- 
ing through  some  of  the  procedures  there.  We  ought  to  be  able  to 
expedite  some  of  those  cases  where  people  have  merely  filed  a 
claim  and  haven't  provided  any  backup  information.  Like  the 
court,  there's  a  certain  point  at  which  you  throw  a  case  out  if  they 
don't  come  up  with  the  backup  evidence. 

There's  a  lot  that  could  be  done. 

Mr.  McCoLLUM.  I'm  not  being  critical  in  any  way  of  what  is 
being  done.  I  am  so  concerned  about  the  law  that  we  are  about  to 
pass  and  the  speedup  of  the  process  and  the  backlog  that  I  want  to 
find  out  as  much  as  I  can — and  the  committee  does — I'm  sure,  to 
find  ways  we  could  assist  you  in  that. 

I  wasn't  able  to  be  here  yesterday  morning,  but  I  understand  the 
Attorney  General  indicated — I  think  maybe  you  repeated  it  here 
somewhere  in  your  testimony — that  the  timetable  we  have  in  the 
bill  is  not  practical  as  far  as  the  time  it  takes  to  handle  all  these 
processes  at  each  level. 

Well,  obviously  with  86,000  backed  up  right  now,  I  can  under- 
stand why  at  the  moment  it  might  not  look  like  it  is  reasonable. 
But  what  I'm  concerned  with  is  to  get  some  grip  on  what  we  are 
dealing  with.  I've  heard  a  figure  used  by  some  other  people  in  your 
shop  of  about  2  years.  Isn't  that  fairly  reasonable? 

Commissioner  Nelson.  In  some  cases  it  does  take  2  years.  I  can't 
give  you  an  across-the-board  figure. 

Mr.  McCoLLUM.  Each  one  would  vary,  but  it  wouldn't  be  impossi- 
ble that  the  average  time  of  these  86,000  is  going  to  be  2  years. 

Commissioner  Nelson.  One  reason  for  that,  Mr.  McCollum,  of 
course,  is  the  process.  I  wish  I  had  it  with  me,  but  there  is  a  paper 
I  had  recently  called,  "The  Odyssey  of  an  Asylum  Application," 
and  it  listed  about  20  steps  that  a  case  goes  through  under  current 
asylum  processing  procedures — the  administrative  contact,  the  im- 
migration judge,  being  referred  back  and  forth  for  rereview,  up 
through  the  court  process.  So  you  can  have  all  these  20  steps.  And 
this  is  what  is  going  to  take  tremendous  time.  In  addition,  some  of 
the  delays  are  administrative — no  question  about  it. 

Mr.  McCollum.  The  chairman  has  reentered.  I'd  like  to  be  able 
to  continue. 

Mr.  Mazzoll  Surely. 

Mr.  McCollum.  Thank  you. 

Mr.  Nelson,  in  light  of  the  same  area,  I  got  some  figures  from  my 
office  from  other  folks  at  yours — I  don't  remember  whether  it  was 
the  district  office  or  who  gave  us  the  figures  a  couple  of  weeks 
ago — with  regard  to  what  had  happened  to  the  people  who  were  re- 
leased from  Krome,  because  I  was  interested  in  the  asylum  issue.  If 
I  recall  correctly,  there  were  1,170  or  so  folks  released  from  Krome. 
The  figures  given  to  me  were  that  66  of  those,  as  of  2  weeks  ago, 
had  initial  asylum  hearings,  and  that  of  those,  only  six  had  been 
determined,  that  is,  that  the  final  ruling  had  come  out.  And  of 
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those,  I  think  the  figures  were  that  three  had  been  granted  politi- 
cal asylum  and  three  had  been  excluded.  And  there  were  a  few 
more  of  the  1,100  or  so  who  had  voluntary  returned  to  Haiti. 

You  may  not  have  this  on  the  tip  of  your  tongue,  but  do  you  be- 
lieve those  figures  are  roughly  correct? 

Commissioner  Nelson.  I  don't  have  the  figures  handy,  but  I 
think,  in  ballpark  terms,  they  are  correct.  The  key  issue — and  the 
very  concern  we  had,  which  I  think  we  expressed  to  this  forum  and 
others — was  unless  there  was  some  impetus  for  people  to  have 
asylum  hearings  that  they  would  continually  delay. 

In  many  cases,  we  have  people  in  that  group  coming  back  for  the 
fifth  time  before  the  immigration  court,  not  having  obtained  a 
lawyer;  and  they  keep  coming  back  and  coming  back  and  coming 
back.  And,  of  course,  a  current  injunction  requires  that  they  must 
have  a  lawyer  in  order  to  have  a  hearing.  In  many  cases,  with  law- 
yers, they  had  not  filed  the  appropriate  papers,  or  they  asked  for 
continuances  or  found  reasons  not  to  afford  the  hearing. 

Delay  also  occurs  because  many  of  these  cases  we  often  see,  are 
simply  clearly  not  valid  claims — although  there  are  some,  no  doubt 
about  it.  And,  of  course,  some  of  the  interest  groups  are  arguing  all 
they  can  to  delay  the  hearing  process  and  then  the  appeal  process. 
As  you  point  out,  of  those  hearings  held,  there  were  very  few  final 
orders  because  they  can  appeal  up  to  the  Board  of  Immigration  Ap- 
peals, and  then  the  court  system. 

Mr.  McCoLLUM.  Judge  Spellman  is  still  withholding  his  ruling  on 
whether  or  not  he  is  going  to  lift  the  requirement  on  pro  bono  at- 
torneys, is  he  not? 

Commissioner  Nelson.  I  believe  that  is  coming  up  this  Friday. 

Mr.  McCoLLUM.  Now,  of  the  86,000  that  you  use  as  a  figure  of 
those  who  are  backlogged  in  asylum  claims,  what  percentage  are 
the  Haitians?  What  percentage  are  the  Cubans  from  the  boatlift? 

Commissioner  Nelson.  I  don't  have  those  figures  handy,  Mr. 
McCoUum,  although  we  can  certainly  provide  those  to  you. 

Mr.  McCoLLUM.  I'd  appreciate  it  if  you  would. 

Commissioner  Nelson.  The  Cubans  and  Haitians  are  generally 
above  the  86,000.  While,  some  of  the  Haitians  would  be  in  that,  but 
the  Cubans  generally  would  be  added  on  to  that  figure  because 
they  are  in  a  separate  category.  So  in  the  86,000,  there  would  be 
Haitians,  Salvadorans,  and,  of  course,  a  real  cross-section  of  nation- 
alities. 

Mr.  McCoLLUM.  We  don't  have  that  many  Haitians  over  here  so 
we  are  talking  about  having  probably  70,000  or  so  asylum  seekers 
that  are  not  in  the  headlnes  every  day.  They  are  just  what  today 
has  become  routine;  is  that  correct? 

Commissioner  Nelson.  The  Salvadorans  are  in  the  headlines  a 
great  deal. 

Mr.  McCoLLUM.  Well,  yes,  but  not  nearly  to  the  extent  the  others 
were  profiled.  I'd  appreciate  it  if  you  could  furnish  that  informa- 
tion. 

Commissioner  Nelson.  We  have  those  figures  available  and  I'd 
be  happy  to  provide  them. 

Mr.  McCollum.  Also,  there  was  an  indication  in  U.S.  News  and 
World  Report  this  week  that  there  are  quite  a  substantial  number 
still  crossing  our  Mexican  border,  of  which  I  think  all  of  us  on  the 
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subcommittee  are  fully  aware.  How  accurate  were  the  figures  in 
that  publication? 

Commissioner  Nelson.  I  did  read  the  article.  I  was  very  im- 
pressed with  the  article.  I  have  not  personally  nor  had  staff  check 
the  exact  accuracy  of  the  figures,  but  I  would  just  like  to  leave  my 
comments  in  general  form.  I  think  it  was  a  well-done  article,  well- 
balanced,  and  one  that  can  properly  raise  the  concerns  of  the 
American  public  for  the  need  for  immigration  reform. 

Mr.  McCoLLUM.  I  won't  be  around,  unfortunately,  I  don't  believe, 
next  Tuesday  or  whenever  you  have  your  oversight  hearing;  I  wish 
I  were.  But  I'd  appreciate  your  providing  the  subcommittee  with 
corroboration,  denial,  or  some  kind  of  information  about  the  fig- 
ures they  used  as  to  how  correct  they  were. 

Today  at  the  Mexican  border,  do  you  have  any  estimate  or  idea 
on  how  many,  in  percentages,  are  really  getting  across?  Are  10  per- 
cent of  those  trying  getting  across?  Two  percent?  Fifty  percent? 
What  is  a  realistic  estimate  today  as  opposed  to  2  years  ago  when 
the  chairman  and  I  visited  Chula  Vista — and  others  on  this  sub- 
committee— that  we  are  actually  apprehending? 

Commissioner  Nelson.  That,  of  course,  is  very  hard  to  know.  By 
the  nature  of  the  business,  you  are  never  going  to  know  how  many 
you  get  and  how  many  get  through.  I'd  like  to  refer  to  Mr.  Salgado. 

Mr.  Salgado.  That  really  would  be  a  speculative  answer.  We 
could  indicate  that  the  recent  implementation  of  the  Anta-6  in- 
fraray  scope  at  Chula  Vista  revealed  that  in  one  portion  of  that 
sector  alone  we  were  apprehending  approximately  90  to  93  percent 
of  those  seen  attempting  to  cross  the  border.  Now,  that  is  only  one 
geographic  location,  utilizing  the  Anta-6  scope.  That  gives  you  an 
indication,  at  least  in  that  particular  area,  what  our  apprehension 
rate  is  vis-a-vis  those  that  are  gaining  entry.  But  that  is  only  limit- 
ed to  the  use  of  those  scopes  in  a  small  geographical  area.  Other 
than  that,  it  would  be  pure  speculation  because  many  of  those  who 
get  through  we  don't  see  or  they  are  smuggled  in.  But  I  don't  have 
a  ratio  for  you,  sir. 

Mr.  McCoLLUM.  Last  Friday  I  happened  to  have  a  very  quiet 
lunch  with  General  Chapman  down  in  Florida  when  he  was  visit- 
ing down  there,  former  INS  Commissioner.  I  didn't  seek  it  out  for 
this  reason;  it  sort  of  came  up  by  accident. 

But  in  the  process  of  discussing  things  over  lunch,  he  told  me 
there  was  a  report  done  for  him  several  years  back  on  how  to  seal 
the  border  basically  between  Mexico  and  the  United  States,  in 
which  he  claimed  his  recollection  was  that  that  report  showed  we 
could  seal  it  up  to  90  percent  by  adding  this,  that,  or  the  other 
equipment,  much  of  which  I  suspect  we  have  been  working  at 
adding  over  the  years. 

Do  either  of  you  gentlemen  have  any  recollection  of  such  a 
report  done  for  Chapman  back  in  those  years? 

Commissioner  Nelson.  I  don't.  I  have  had  several  meetings  with 
General  Chapman  and  that  has  not  come  up. 

Mr.  Salgado.  I'm  not  privy  to  it. 

Mr.  McCoLLUM.  If  it  could  be  resurrected  out  of  the  files,  he  was 
very  sure  that  it  had. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 
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Let  me  yield  myself  a  moment  and  then  we'll  proceed  to  the  im- 
plementation area. 

You  mentioned  in  your  statement,  Mr.  Commissioner,  that  you 
believe  the  bill  ought  to  go  back  to  the  pattern  and  practice  ap- 
proach for  criminal  fines  rather  than  the  current  reading  of  the 

bill. 

We  put  a  citation  step  in.  So  we  have  the  first  6  months  of  educa- 
tion, then  we  have  a  citation— a  guaranteed  first  bite— then  you 
have  your  civil  penalties,  and  finally  criminal  penalties. 

Do  you  think  you  really  must  go  to  a  pattern  and  practice  before 
you  get  into  the  criminal  area?  Do  you  think  we  need  to  resort  to  a 
pattern  and  practice  where  you  do  now  have  a  citation  step?  It 
seems  to  me  the  employer  is  going  to  be  so  much  on  notice  that  if 
you  have  the  citation  and  then  you  get  him  for  a  couple  of  civil 
remedies,  it  just  seems  to  me  at  that  point  you  almost  should  be 
able  to  go  into  the  criminal  side  of  it. 

Commissioner  Nelson.  I  think  that  was  in  the  area  of  the  fine- 
tuning  recommendations,  so  let  me  start  at  the  other  end,  if  I 

might. 

I  think  what  is  in  the  bill  is  excellent,  the  idea  of  a  stair-step  ap- 
proach. The  notice  and  the  citation  is  outstanding,  because  it  gives 
the  time  to  implement  and  notify,  and  that's  very  good.  Also,  the 
progressive  nature  of  the  penalties  is  good. 

I  think  one  of  the  concerns— having  practiced  criminal  law 
myself—is  you  can  get  into  a  lot  more  burden-of-proof  problems 
and  difficult  problems  in  the  criminal  ones  and  you  really  want  to 
go  after  the  bad  actors.  And,  of  course,  the  injunction  would  be  a 
very  good  way  to  do  it,  to  establish  the  notice  and  the  intent,  and 
after  you  did  that  you  would  be  in  a  better  position  to  go  forward 
in  the  criminal.  And  as  a  practical  matter,  I  would  imagine  that 
would  happen  a  good  part  of  the  time,  and  whether  you  wanted  to 
make  that  a  requirement  or  not  I  really  think  is  debatable. 

Mr.  Mazzoli.  Let  me  ask  you  this:  Yesterday  we  had  testimony 
from  a  Member  of  the  House  who  suggested  that  the  coverage  of 
our  bill  was  incomplete.  The  Government  itself  was  not  covered 
under  the  employer  sanctions  because  there  is  a  penalty  charged 
even  if  the  employer  is  referred  by  a  State  or  Federal  agency. 

Commissioner  Nelson.  I  just  came  in  when  the  Congressman 
was  testifying  to  that.  In  fact,  it  was  intriguing.  So  I'm  only  talking 
off  the  top  of  my  head.  I  think  there  is,  of  course,  some  concern 
that  you  don't  let  public  employers  or  employment  service  agencies 
get  by  with  what  you  wouldn't  allow  private  entities  to  do.  First  of 
all,  I  really  don't  know  that  that  is  a  big  problem,  that  the  State 
employment  service  is  referring  a  lot  of  illegal  aliens.  In  fact,  one 
of  the  Congressmen— I  think  the  Congressman  from  Washington- 
last  year  proposed  that  if  illegal  referrals  came  from  a  State  em- 
ployment service,  this  would  be  a  defense  to  the  employer  ^yho 
could  be  charged  with  employer  sanction  violations,  and  we  think 
that  might  have  some  merit. 

So  I  guess  I  would  only  say  that  we  ought  to  look  at  that  issue 
more.  I  think  you  raised  the  question,  Mr.  Chairman,  whether  le- 
gally you'd  have  the  same  kind  of  basis  to  go  after  the  State  gov- 
ernment or  whatever  on  sanctions.  There  are  a  lot  of  issues  there. 
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But  I  think  the  point  raised  is  that  we  need  to  tighten  up  overall, 
including  the  State  employment  service. 

If  you  will  give  me  a  chance,  I'll  run  a  little  bit  more.  I  think  one 
of  the  aspects  we  need  to  work  at  are  the  job-related  aspects.  We 
have  had  a  couple  of  pilot-type  approaches  with  State  employment 
services  to  have  them  come  in  behind  INS  to  fill  vacancies  generat- 
ed by  illegals  who  were  taken  off  the  job.  Because,  let's  face  it, 
there  is  an  impact  on  our  unemployment  situation,  and  more  of 
that  we  think  can  and  should  be  done. 

So  I  think  all  this  area  needs  to  be  looked  at  and  addressed. 

Mr.  Mazzoli.  I  wish  you  would  give  us  some  advice  on  that  be- 
cause it  was  certainly  not  our  intention  to  exempt  the  Government 
from  the  reach  of  this  act.  It  was  simply  to  exempt  nonfee-produc- 
ing  activity  from  the  reach  of  the  act.  And  if  somehow  inadvertent- 
ly we  have  made  this  thing  imbalanced  as  a  result,  we  want  to  go 
back  to  that. 

Commissioner  Nelson.  I  would  be  convinced  that  within  Govern- 
ment regulation,  short  of  any  statutory  requirement,  you  could  be 
sure  that  State  employment  services  have  screening  procedures  to 
avoid  being  libeled  for  violating  the  spirit  if  not  the  intent. 

Mr.  Mazzoli.  Maybe  now,  Mr.  Riso,  you  could  give  us  a  slide 
presentation  here.  If  I  understand,  this  is  the  way  you  would  seek 
to  implement  this  act  when  it  becomes  law.  Is  that  the  idea? 

Mr.  Riso.  That's  basically  it,  yes. 

I  might  add  that  this  plan  was  prepared  largely  for  us  to  commu- 
nicate internally  within  INS  and,  secondly,  to  be  able  to  communi- 
cate with  affected  publics.  So,  therefore,  some  of  the  things  I  will 
cover  are  pretty  old  hat  to  you. 

As  we  see  it,  we  have  two  fundamental  areas  of  concern  in  imple- 
mentation. One  is  control  of  illegal  immigration  and,  second,  legal- 
ization of  those  individuals  who  have  been  here  for  a  period  of  time 
illegally  but  who  would  qualify  for  participation  in  the  legalization 
program. 

The  results  in  a  shorthand  way  are:  We  are  looking  to  provide  a 
disincentive  for  the  employer  and  at  the  same  time  to  deal  hu- 
manely and  realistically  with  those  who  have  been  here  quite  some 
time. 

The  general  provisions — and  as  I  say,  we  find  this  slide  useful  ex- 
ternally, form  the  basis  of  the  planning  assumptions  which  I  will 
get  into. 

We  feel — and  I  will  deal  first  with  employer  sanctions  and  then 
Mr.  Salgado  can  handle  some  of  the  details  on  questions — that  em- 
ployer sanctions  is  the  important  addition  to  our  enforcement  tool. 
And  it's  one  of  three  elements  to  control  the  U.S.  borders. 

As  we  see  employer  sanctions  it's  the  addition  of  new  procedures 
to  current  operations: 

Increased  liaison  with  other  agencies — not  new,  but  increased  li- 
aison. 

Clearly,  a  period  of  time  of  employer  and  public  education. 

Monitoring  compliance. 

Establishing  a  data  base  on  what  the  experiences  have  been  with 
different  employers  and  groups  of  employers. 

And  our  intent  administratively  would  be  to  focus  the  program 
upon  high-impact  employers,  the  habitual  violator,  work  from  well- 
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developed  leads,  work  from  fraud  cases,  and  clearly  follow  up  on 
previous  violations. 

Mr.  Mazzou.  So  in  a  sense,  Mr.  Riso,  you  and  the  Department 
would  seek  to  target  this  program.  One  of  the  criticisms  we  have 
had  raised  is  rather  than  have  this  affecting  100  percent  of  the 
American  employers,  or  almost  100  percent,  let's  just  target  it  to 
those  that  have  shown  somehow  in  some  way  that  they  have  not 
complied  with  the  law  in  the  past.  And  we  say  we  may  not  be  able 
to  go  that  far.  But  is  it  correct  that  administratively  you  will  target 
the  application  of  your  resources  to  the  question  of  enforcement  of 
employer  sanctions? 

Mr.  Riso.  Recognized  targets  may  change  as  events  change. 

The  employer  responsibilities.  A  good-faith  examination.  We  are 
not  expecting  them  to  become  experts  in  the  identification  of  fraud- 
ulent documents. 

Our  planning  basically  and  our  level  of  planning  on  employer 
sanctions  is  in  some  instances  affected  by  that  6-month  education 
period.  But  as  the  Commissioner  said,  look  upon  it  as  three  phases: 
one,  an  extensive  employer  education,  and  the  planning  of  how  and 
where  to  target  to  get  the  most  effective  use  of  our  resources,  and 
how  we  realistically  monitor.  We  plan  to  spend  approximately  6 
months. 

After  the  first  6  months— from  the  6  months  to  the  first  year- 
initial  enforcement,  warnings,  second  violations,  and  third  viola- 
tions, working  toward  being  fully  implemented.  After  1  year,  with 
the  temporary  verification  system,  and  all  of  the  support  systems 
develops,  the  program  can  move  forward. 

We  have  made  some  assumptions  that  most  employers  will  vol- 
untary comply  if  we  make  compliance  pragmatically  easy  for  them. 

Let  me  go  to  the  legalization  part  because  this  is  more  extensive, 
because  our  planning  is  predicated  on  getting  to  this  first. 

In  concept  form,  imagine  a  process  in  which  the  applicant  comes 
forward  with  the  application  and  the  necessary  documentation, 
with  the  assistance  of  a  voluntary  agency  or  other  community  or- 
ganization, receives  counseling  and  some  assistance— what  do  you 
provide?  Do  you  qualify  or  don't  you  qualify?— leading  to  the  sub- 
mission of  an  application  to  INS. 

The  step  between  the  preparation  of  the  application  and  the  sub- 
mission of  it  might  be  separately  and  physically  apart.  We  have 
been  looking  at  that. 

What  we  would  do  is  go  through  a  two-step  review.  We  would 
review  immediately  upon  submission  of  the  application  by  having 
INS  people  there  and  coming  to  an  initial  determination  of  eligibil- 
ity subject  to  file  checks.  We  would  then  forward  the  application  to 
a  central  processing  facility,  do  the  necessary  file  checks,  and  then 
make  a  final  determination. 

There  would  be  a  notice  to  both  the  community  or  voluntary  or- 
ganization on  the  status  of  each  application,  and  clearly  a  notice  to 
the  applicant  of  the  final  outcome.  Where  denied  there  would  be 
the  appeal  process  available  to  the  person. 

Now,  we  have  made — it  is  important  I  say  this — some  planning 
assumptions  in  designing  our  system.  We  are  not  assuming  this  is 
the  right  number.  What  we  have  done  is  tested  our  system  in 
terms  of  what  volume  can  our  system  handle.  And  one  of  our  plan- 
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ning  assumptions  is  that  there  will  be  2.3  million  who  will  apply. 
There  are  6  million  now  in  the  United  States,  1.6  million  applying 
for  temporary  residence,  and  750,000  applying  for  permanent  resi- 

dence. 

Now,  it  ought  to  be  said,  if  our  assumptions  are  not  right,  we 
have  a  give  or  take  of  about  a  half  million  before  our  system  would 
be  put  under  pressure. 

Now,  the  safety  valve  in  any  assumption  you  make  is  the  rate  at 
which  people  come  forward.  If  they  all  come  forward  the  first  day, 
the  magnitude  of  the  problem  is  substantially  greater  than  if  they 
come  forward  in  a  reasonably  even  period  of  time. 

Mr.  Mazzoli.  They  have  to  come  out  within  a  year? 

Mr.  Riso.  That's  right.  You  can  assume  a  year. 

And  finally  the  problem— if  we  all  waited  to  the  last  day  in  order 
to  pay  income  tax,  you'd  have  another  problem. 

But  there's  a  great  deal  of  flex  at  that  2.3  million,  and  we've  esti- 
mated about  a  half  million  in  either  direction. 

We  have  made  four  other  assumptions— really  five.  The  one  not 
stated  here  is  that  we  can  do  this  job  and  we  will  do  this  job,  and 
we  will  not  accept  "cannot." 

So  with  that  in  mind,  we  have  made  four  other  assumptions  to 
direct  our  planning. 

We  will  try  to  keep  most  of  that  work  out  of  the  normal  oper- 
ation of  INS.  We've  got,  as  you  well  know,  backlogs  in  other  inter- 
nal issues  we  are  dealing  with.  We'd  like  not  to  add  that  to  the  ex- 
isting structure. 

Mr.  Mazzoli.  Mr.  Riso,  let  me  ask  you  this:  You  mentioned  that 
legalization  would  probably  precede  your  activities  in  the  employer 
sanctions.  We  would  not  have  a  situation  where  we  would  neglect 
to  do  things  like  enforce  the  border  and  add  internal  activities  as 
we  are  legalizing  because  that  could,  then,  send  out  the  signal  to 
people,  "Come  on  in  because  we  are  devoting  all  of  our  time  now  to 
processing  paperwork  and  we  will  be  very  neglectful  at  the 
border."  We  don't  have  that  situation. 

Mr.  Riso.  That  was  not  our  intention. 

Mr.  Mazzoli.  In  other  words,  you  are  going  to  have  the  normal 
amount  of  enforcement.  The  particular  stress  will  be  trying  to 
handle  the  paperwork  on  the  activities  of  legalization,  but  not  to 
the  extent  that  enforcement  will  be  hampered  or  reduced. 

Mr.  Riso.  It  is  our  intention  to  handle  this  separately  and  not  to 
disrupt  our  normal  operations. 

Mr.  Mazzoli.  All  right. 

Mr.  Riso.  The  second  planning  assumption  is  that  most  of  the  ex- 
penses of  the  legalization  program  will  be  borne  by  the  applicants, 
and  that  will  be  recovered  through  being  charged  a  filing  fee. 

We  have  planned  that  the  initial  processing  will  involve  qualified 
voluntary  and /or  community  organizations  with  a  substantial 
amount  of  counseling  and  application  preparation  clearly  in  their 
hands— for  two  reasons:  one  you  cited  earlier,  the  inhibition  about 
dealing  directly  with  us;  secondly,  the  volume  of  work.  We  don't 
want  to  hire  that  number  of  people  unless  we  have  to. 

Finally,  an  internal  issue.  For  us  to  receive,  review,  and  give  the 
applicant  back  the  necessary  pieces  of  paper  he  or  she  needs,  we 
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have  to  establish  a  central  processing  facility  in  ADP.  And  it  is  im- 
portant to  us  as  a  reminder. 

Mr.  Mazzoli.  Well,  this  is  one  time  where  we  have  some  knowl- 
edge beforehand  of  what  our  responsibilities  are,  so  designing  a 
program  and  getting  the  form  set  up  ahead  of  time  should  present 
no  real  problem  to  the  professionals.  Sometimes  coming  into  the 
situation  where  you  have  inherited  a  whole  tradition  of  handling  a 
matter  makes  it  much  more  difficult  to  automate  that. 

Mr.  Riso.  This  should  pose  no  real  difficulty. 

Mr.  Mazzoli.  Except  for  the  one,  of  course,  of  money.  We  are 
talking  about  trying  to  give  you  what  you  need  in  the  way  of 
money  and  people.  But  technically  there  should  be  no  problem,  is 
that  correct? 

Mr.  Riso.  That  is  true.  In  fact,  the  irony  will  be  that  this  process 
may  work  smoother  and  better  among  all  operations. 

Getting  back  to  our  assumptions,  our  responsibilities — we  would 
like  to  be  able  to  train  those  people  or  organizations  in  the  nature 
of  the  program  and  their  responsibilities,  retain  for  INS  that  deter- 
mination of  eligibility,  monitor  the  program,  and  then  a  massive 
coordination  of  the  public  information  effort  which  is  critical  to  the 
success  of  this  program. 

Within  the  district  office — and  I'd  like  to  cite  this — it  is  our 
intent  to  keep  the  operation  apart  from  the  district  office,  but 
there  will  be  involvement  of  the  districts  in  the  following  ways: 

Clearly  administrative  support  of  those  INS  people  working  with 
the  voluntaries. 

A  role  in  the  information  program,  clearly. 

Processing  of  file  requests. 

They  will  participate  in  investigation  of  any  fraud  and  any 
denied  cases. 

And  ongoing  liaison  so  that  we  from  Washington  get  a  clear  view 
of  what  is  in  fact  happening  within  each  of  the  cities  where  we 
think  our  volumes  are  going  to  be. 

But  these  district  offices  will  not  be  charged  with  administering 
the  legalization  program. 

Let  me  go  back,  bringing  coals  to  Newcastle.  We  have  assumed 
additional  resources  will  be  provided  to  keep  the  operations  sound. 

At  the  site — these  are  the  areas  that  have  become  grayer  because 
of  legitimate  concerns  expressed  by  organizations  we  have  been 
dealing  with  and  trying  to  balance  their  need  to  retain  consistency 
with  their  advocacy  program  and  our  need  to  maintain  the  integri- 
ty of  the  process.  And  so  consequently  we  see  for  ourselves  techni- 
cal assistance  if  needed,  but  clearly,  as  an  INS  responsibility,  re- 
viewing the  application  when  it  is  submitted,  reviewing  samples  of 
applications  for  temporary  residence,  interviewing  any  question- 
able candidate,  and  interviewing  a  random  sample  of  all  candi- 
dates. 

It  is  our  contention  that  there  will  not  be  overt  enforcement  at 
any  site  where  the  person  is  going  in  to  receive  assistance,  counsel- 
ing, guidance,  and  filling  out  an  application.  There  has  been  con- 
cern expressed  that  we'd  be  in  a  shorthand  way  hiding  behind  the 
screen.  That  is  not  our  intention. 

Our  responsibilities  at  an  INS  processing  facility  are  really  the 
processing  function:  Receipt  of  the  paper,  background  checks,  a 
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final  review,  if  that  is  what's  necessary,  and  where  there  has  been 
fraud,  where  there  is  a  denial,  referral  to  the  field  for  enforcement 
activities. 

We  will  also  notify  both  the  agency  sponsoring  that  application 
and  the  individual  of  the  approval  or  denial. 

Mr.  Mazzoli.  At  that  point  when  the  applicant  receives  a  letter 
in  the  mail  saying,  "Your  application  for  legalization  has  been  re- 
jected," is  that  person  then  going  to  be  targeted  somehow  for  de- 
portation, or  do  you  turn  to  the  next  application  and  try  to  work 
through  the  crush,  and  figure  he  might  get  the  word  from  that  to 
go  back  home? 

Mr.  Riso.  It  is  planned  to  refer  it  to  the  district  office. 

Mr.  Mazzoli.  Even  though  you  may  feel  this  is  not  a  very  strong 
case,  it  may  be  strong  enough  to  get  by  the  first  hurdle,  which  is 
the  initial  discussion.  But  maybe  it  doesn't  have  the  same  kind  of 
data  supporting  him  as  some  of  the  other  ones.  That  person  isn't  in 
jeopardy  until  after  there's  a  final  decision  made;  is  that  correct? 

Mr.  Riso.  That's  right. 

Mr.  Mazzoli.  So  if  he  senses  that  things  aren't  going  well,  he 
might  get  the  word  just  from  that  sense  of  things  and  might  be 
able  to  beat  a  retreat  before  the  final  word  comes  out. 

Mr.  Riso.  There  is  considerable  what  I  would  call  skimming  in 
this  process.  It  would  be  our  expectation  that  good  applications  are 
encouraged  to  be  submitted  to  us  in  the  first  instance. 

Mr.  Mazzoli.  OK. 

Mr.  Riso.  At  that  point  we  have  the  initial  onsite  review. 

Mr.  Mazzoli.  The  ones  that  are  turned  down — at  the  first  little 
block  at  the  slide,  after  they  go  to  the  voluntary  agencies,  and  the 
voluntary  agency  suggests  they  are  in  pretty  good  shape  and  they 
give  them  to  the  INS  but  the  INS  rejects  them  at  that  point— that 
person  is  at  that  point  subject  to  being  put  in  the  pot  for  the 
normal  kind  of  law  enforcement;  is  that  right? 

Mr.  Riso.  That  is  our  plan.  One  addition  on  that  is  we  have  not 
required,  and  do  not  plan  at  this  time  to  require,  the  voluntaries  to 
report  any  contact  with  someone  they  suggest  goes  away. 

Mr.  Mazzoli.  That's  what  I  was  going  to  ask. 

Mr.  Riso.  We  have  not  required  that.  We  have  not  asked  for  any 
information  on  anyone  they  counsel  with  and  then  persuade  not  to 
apply. 

Mr.  Mazzoli.  Only  the  ones  the  voluntary  agencies  decide  to 
send  on  to  you  get  into  this  chain.  Otherwise  you  don't  even  know 
they  exist. 

Mr.  Riso.  You  get  into  our  system  the  moment  you  hand  us  an 
application  and  that's  up  to  you. 

Mr.  McCoLLUM.  My  understanding  is  that  INS  will  not  interview 
all  of  the  candidates  even  for  permanent  residence.  You  will  just 
look  at  the  application  and  do  a  sample  interview  yourself.  You 
would  depend  on  the  VOLAGS  to  do  a  substantial  portion  of  the 
interviewing;  is  that  correct? 

Mr.  Riso.  No;  that  is  not  now  correct.  The  voluntaries  have  ex- 
pressed some  concern  about  abdicating  an  advocacy  role  if  they 
were  to  engage  in  the  process  once  the  application  was  received.  So 
what  we  have  done  is  really  pulled  back  a  bit  and  said  the  receipt 
of  the  application  and  the  interviews  and  the  decisions  as  to  wheth- 
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er  the  person  qualifies  or  not  will  be  done  within  and  by  INS 
people. 

Mr.  McCoLLUM.  All  the  way. 

Mr.  Riso.  That's  right. 

Mr.  McCoLLUM.  After  that  point  is  passed. 

Mr.  Riso.  Yes. 

Mr.  McCoLLUM.  So  you're  going  to  screen  everybody  yourselves. 

Mr.  Riso.  We  will  screen.  That's  one  of  the  ways  in  which  we 
hope  to  disengage  what  was  becoming  a  contentious  feature  about 
on-site  presence  and  such. 

Mr.  McCoLLUM.  Thank  you. 

Commissioner  Nelson.  I  might  add  a  comment  that  might  be  ap- 
propriate. As  Jerry  said,  the  way  we  are  visiting  this  now  would 
take  away  some  of  the  conflict  problem  with  the  VOLAGS.  But 
that  must  be  addressed,  whether  by  regulation  or  otherwise,  or  op- 
erating procedures  or  contracts,  that  the  voluntary  agencies  or  any 
other  group  that  is  involved  in  the  processing,  and  so  forth,  must 
separate  clearly  any  processing  role  from  any  advocacy  role.  If  they 
are  going  to  get  into  advocacy,  then  they  can't  be  into  processing. 
Or  if  they  want  to  separate  the  Sierra  Club  into  different  units,  or 
one  organization  would  do  the  one  and  the  other  the  other,  that 
can  be  addresed.  But  that  is  an  important  area  we  must  deal  with. 

Mr.  Riso.  The  way  we  plan  to  organize  this — and  this  touches  on 
some  of  the  questions  raised  already — we  look  upon  legalization  as 
a  project  separate  from  the  normal  operating  structure.  We  recog- 
nize that  what  we  put  into  place  now  will  change  but  that  we 
ought  to  have  a  structure  in  place  on  day  one. 

We  initially  will  begin  operations  in  Washington.  This  will  be  a 
full-time  assignment  for  those  people  who  are  assigned,  and  we'll 
put  them  all  in  the  same  place. 

And  we  will  then  get  into  a  field  organization  as  the  program 
starts.  We  have  not  targeted  but  we  have  tried  to  identify  those  8 
to  10  or  12  areas  where  we  are  likely  to  have  the  greatest  concen- 
tration. 

That  is  the  initial  day  one  organization  leading  to  a  potential  or- 
ganization where  we  continue  to  have  the  project  management, 
field  management,  with  the  employment  of  area  managers  onsite 
and  major  concentrations  to  provide  liaison  between  those  organi- 
zations we  sign  contracts  with  or  district  officers  in  Washington. 

We  may  get  to  that.  And  in  the  area  managers,  we  may  have  12 
or  15. 

Now,  to  do  this  job — and  it  is  complex  but  it  is  possible — we  have 
outlined  what  must  we  accomplish  by  when. 

Within  the  first  6  weeks  we  have  the  following  items  that  we 
have  to  undertake,  and  basically  I  break  them  down  into  three 
parts: 

Clearly  a  massive  public  information  program.  And  we  have  to 
design  it  to  reach  a  variety  of  the  population. 

We  are  ready  to  sign  contracts  with  ad  agencies  if  that  will  help 
get  our  message  across. 

Second,  we  have  to  get  the  central  processing  facility  up,  and 
that  has  to  be  operative  within  about  90  days  after  passage  of  legis- 
lation, a  difficult  administrative  problem. 
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Third,  the  negotiations,  and  hopefully  successful  negotiations, 
with  the  voluntaries  or  communication  organizations  in  the  begin- 
ning of  their  training.  And  the  regulations  and  all  the  forms  have 
to  be  ready  by  then. 

We  have  anticipated  most  of  these  needs  and  could  gear  up  right 
away. 

In  the  second  90  days  to  120  days,  at  the  sixth  week  we  would 
hope  to  begin  opening  up  the  screening  centers,  run  the  public 
service  ads  at  day  45  to  day  60,  and  gradually  expand  the  operation 
of  the  intake  and  counseling  and  add  our  staff  where  needed. 

I  identify  again  day  90  as  the  day  the  central  processing  facility 
should  begin  operations. 

Mr.  Mazzoli.  Mr.  Riso,  may  I  ask  you  a  question.  Do  you  antici- 
pate reimbursement  formulas  with  these  voluntary  agencies  or 
civic  groups  or  church  groups,  or  is  it  so  much  per  person  whom 
they  process? 

Mr.  Riso.  Our  current  planning  is  based  on  so  much  per  person, 
so  much  per  application  submitted. 

Mr.  Mazzoli.  In  other  words,  if  20  people  came  into  the  office 
and  the  voluntary  agency  said,  "Really  only  one  of  you  qualifies  to 
have  further  work  done,"  they'd  be  paid  for  one  person? 

Mr.  Riso.  That  is  our  planning,  and  that's  going  to  be  negotiable. 

Mr.  Mazzoli.  I  see. 

Mr.  Riso.  We  have  identified  an  appeal  process.  I  simply  identify 
our  recognition  that  the  appeal  process  must  be  independent  of  the 
initial  decisionmaking  process  to  keep  clear  of  our  professional  con- 
flict of  interest.  Again,  denied  appeals  are  sent  to  the  alien  and  the 
case  referred  to  the  INS  district  office.  We  will  engage  a  normal 
enforcement  process  on  anyone  turned  down. 

During  legalization,  again  no  risk  appearance  for  the  applicant. 
Clearly  a  priority  is  fraudulent  and  serious  offender  cases  referred 
back  to  the  district  office,  and  the  field  offices  continuing  normal 
operations. 

Mr.  Mazzoli.  Let  me  ask  you  a  question.  If  a  person  were  to 
present  himself  at  a  voluntary  agency  and  he  fits  in  by  whatever 
cutoff  date  and  he  has  good  proof  of  that— checks,  rent  receipts,  let- 
ters—but on  the  other  hand,  he  has  also  used  false  and  fraudulent 
documents  in  order  to  handle  being  in  this  country  illegally,  what 
do  you  do? 

Is  possession  of  those  and  past  use  of  this  kind  of  docurnentation, 
stemming  from  his  illegal  presence  in  the  country— again  he  has 
not  hurt  someone,  no  crimes  of  violence,  no  other  activities,  except 
those  directly  related  to  his  desire  to  stay  here — are  those  going  to 
be  enough  to  reject  his  eventual  application  for  legalization? 

Mr.  Riso.  Let  me  refer  that  to  Joe  in  terms  of  the  enforcement 
issue,  in  terms  of  what  priority  we  give  that. 

Mr.  Salgado.  I  think  equity  would  probably  maintain  or  dictate 
that  probably  at  that  particular  time  that  would  not  foreclose  his 
application.  If  in  fact  there  had  been  some  other  offenses  attached 
to  it,  criminal  activity,  naturally  that  would  be  a  fact  to  be  weighed 
in.  I  don't  think  we  would  make  a  blanket  statement  at  this  time, 
but  I  do  think  the  equity  would  attach. 

Mr.  Mazzou.  I  thank  you.  I  think  you  certainly  wouldn't  want 
the  exclusion  process  to  be  a  gimmick.  On  the  other  hand,  if  the 
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activities  are  just  using  false  documentation,  which  hasn't  de- 
frauded anyone,  but  has  just  simply  been  used  in  order  to  give  him 
a  cover  to  stay  in  this  country,  that  person  ought  to  be  looked  at 
very  sympathetically. 

Mr.  Riso.  That  is  basically  the  status  of  our  plans  today. 

Mr.  Mazzoli.  Let  me  commend  you,  because  I  know  you  have 
been  working,  as  we  have,  by  the  seat  of  your  pants,  never  knowing 
from  day  to  day  what  bill  would  emerge  and  what  details  would  be 
entered.  But  I  think  you  have  done  a  very  excellent  job  of  trying  to 
handle  the  program  and  the  process  of  dealing  with  the  bill. 

Skip  has  a  question. 

Mr.  Endres.  Just  a  technical  question  that  relates  to  both  protec- 
tion from  deportation  and  work  authority  while  the  application  for 
legalization  is  pending.  At  what  point  in  that  process  would,  in 
fact,  the  alien  who  has  filed  an  application  be  protected  from  de- 
portation, and  would  he  be  authorized  to  work  and  would  both  of 
these  facts  be  communicated  to  him  in  some  form? 

Mr.  Riso.  It  was  our  intent  that  upon  receipt  of  the  application 
they  in  turn  would  get  a  receipt,  and  that  would  serve  them  while 
the  application  is  being  reviewed  and  doing  the  file  checks. 

Mr.  Mazzoli.  During  that  period  of  time,  they  could  work,  they 
could  come  and  go,  they  would  have  no  fear  of  being  deported. 
They  may  ultimately  not  survive  the  analysis  of  the  test,  which  is 
a  different  story,  but  during  that  period  of  time  they  are  protected. 

Mr.  Riso.  That  was  our  plan. 

Commissioner  Nelson.  Let  me  just  add  onto  that,  Mr.  Chairman. 
Presumably,  a  very,  very  high  percentage  of  these  people  will  be 
working  when  they  apply.  Obviously  they  have  to  qualify  to  avoid 
the  public  charge  test.  In  fact,  I  think  the  committee  ought  to  look 
very  hard  to  some  language  in  the  bill  that  would  require  some 
kind  of  corroborating  evidence  from  the  employer,  in  addition  to 
the  application,  from  the  applicant,  showing  the  employment  his- 
tory. Because  that's  going  to  be  key  both  to  minimize  the  fraud 
problems,  to  establish  a  good  record,  and  of  course  to  assure  his 
valid  employment. 

Mr.  McCoLLUM.  I  have  some  questions  but  not  about  this  proce- 
dure. 

Mr.  Mazzoli.  Go  ahead. 

Mr.  McCoLLUM.  There  are  three  areas  that  I  will  cover  very 
quickly  that  I  wanted  to  ask  about,  to  Mr.  Nelson  particularly,  but 
anyone  else  can  certainly  comment  on  them. 

My  understanding  is  that  back  in  1980  President  Carter  issued  a 
proclamation  that  all  aliens  would  be  required  to  register  for  the 
draft.  To  what  extent  is  the  service  implementing  that  today? 

Commissioner  Nelson.  Someone  else  might  be  able  to  elaborate 
on  it.  I,  of  course,  wanted  to  answer  it  from  the  other  thing.  I  met 
the  gentleman,  Mr.  Foley,  from  Selective  Service  out  in  the  hall 
earlier.  Of  course,  under  the  Efficiency  Act  that  was  passed  last 
year  that  you  all  had  so  much  to  do  with,  it  took  away  this  require- 
ment for  alien  registration,  which  was  going  to  be  very  burdensome 
and  unnecessary.  So  we  think  that's  important. 

Now,  where  that  conflicts  with  the  Selective  Service  registration 
issue,  I  don't  really  know. 
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Mr.  McCoLLUM.  Would  there  be  any  problem  if  we  put  a  require- 
ment in,  that  you  had  to  have  a  card  there,  and  they  had  to  regis- 
ter when  they  came  up  to  be  legalized? 

Commissioner  Nelson.  My  offhand  reaction  would  be  there 
would  be  no  problem  with  that. 

Mr.  McCoLLUM.  I  have  another  area  I'd  like  to  ask  you  about.  It 
has  to  do  with  your  comments  of  concern,  which  I  also  share  but 
have  a  peculiar  problem  with  from  Florida,  on  the  Federal  reim- 
bursement moneys  with  regard  to  questions  of  those  who  are  legal- 
ized. 

There  seems  to  be  a  wide  division  here.  There  is  the  block  grant 
concept  the  administration  wants,  and  there  is  what  I  have  been 
promoting  and  certainly  took  a  part  in,  which  was  to  comply  with 
my  State's  wishes  and  concerns  over  the  expenses,  which  is  a  full 
reimbursement. 

Someone  has  suggested  to  me — and  it  didn't  come  from  those 
folks  at  Tallahassee,  I  can  assure  you — there  might  be  grounds  for 
compromise  in  between  somewhere  in  the  use  of  a  matching  funds 
type  of  concept,  where  dollar  for  dollar  the  State  puts  up  50  per- 
cent and  the  Federal  Government  puts  up  50  percent,  rather  than 
a  block  grant. 

Has  that  been  considered  in  your  shop? 

Commissioner  Nelson.  Not  specifically,  Mr.  McCollum,  but  I 
think  the  point  is  well  worth  pursuing.  I  just  might  add  on  the 
question  of  the  funding,  I  think  Senator  Dirksen  said,  "A  billion 
dollars  here,  a  billion  dollars  there,  and  pretty  soon  it  mounts  up 
to  real  money." 

It  really  is  a  monetary  issue  as  to  who  ought  to  pay  and  what  the 
formula  ought  to  be. 

I  think  as  the  Attorney  General  testified  yesterday,  of  course,  it 
really  has  to  be  a  shared  operation,  and  where  the  shares  are,  I 
think,  is  subject  to  analysis  and  negotiation. 

I  personally  met  with  several  governors,  including  Governor 
Graham  of  Florida.  We  are  talking  to  counties  and  other  people.  I 
think  we  need  to  continue  the  dialog.  One  thing  I  would  hate  to  see 
happen  is  that  county  and  state  governments  take  a  position, 
"Well,  we  are  not  going  to  get  all  that  reimbursement.  We  are 
going  to  fight  the  bill."  Because  it's  like  any  other  thing.  You've 
got  to  look  at  the  big  picture,  and  the  big  picture  is  if  we  don't  get 
the  reform,  everybody  is  going  to  lose  a  lot  bigger  than  if  we  do 
have  it. 

So  I  think  it's  important  we  work  together,  and  I  would  pick  up 
on  your  suggestion  that  we  explore  with  the  Governors,  with  the 
local  officials,  various  kinds  of  considerations. 

Mr.  McCollum.  I  would  appreciate  it  if  you  would.  I  suspect  that 
on  our  side  we  will  be  able  to  maintain — I  don't  know  the  chair- 
man's feelngs  personally;  I  think  I  do  from  history.  But  I  think 
there's  a  good  possibility  we  will  maintain  full  reimbursement 
through  certain  stages  of  this  bill,  but  I  can  see  there  may  be  a 
need  for  compromise  at  some  point. 

I  have  had  no  one  else  raise  that  with  me  officially  from  the  Gov- 
ernors, but  I  definitely  would  like  to  think  that  something  different 
from  a  block  grant  could  be  in  your  bag  of  suggestions  if  that  occa- 
sion arises. 
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The  last  question  area  I  have  has  to  do  with  following  up  on 
something  unrelated  to  this  hearing,  but  again  I  don't  think  I'll  be 
able  to  ask  you  next  week,  and  I  would  just  like  clarification  on  the 
policy  for  the  future,  whether  you  have  it  today  or  not. 

We  have  in  Florida  an  office  which  I  am  very  familiar  with, 
which  is  not  a  district  office,  but  the  one  in  Tampa.  I  can  remem- 
ber some  time  back  I  had  worked  with  them  in  trying  to  speed  up 
the  process  of  handling  routine  immigration  matters — not  any  of 
the  legal  problems.  Their  biggest  single  complaint  to  me — your  peo- 
ple's complaint  to  me — is  that  they  have  terrible  difficulty  getting 
files  and  getting  them  quickly  and  expeditiously  out  of  Miami.  I 
would  suspect  that  is  true  to  one  degree  or  another  all  over  the 
country  in  offices  outside  the  district,  the  suboffices,  like  the  office 
in  Tampa  is. 

My  understanding  at  one  point  an  effort  was  undergoing  when 
you  first  took  over  to  allow  them  to  be  a  file  office.  I  understand 
now  from  that  level  that  they  have  been  led  to  believe  that  that 
cannot  take  place  unless  they  become  a  district  office.  So  they  have 
been  lobbying  me  to  somehow  urge  you  to  make  them  a  district 
office. 

I  have  no  desire  to  create  bureaucracy  to  make  it  a  district  office, 
but  I  have  a  definite  desire  to  see  a  speedup  in  their  ability  to  re- 
spond to  the  burdens  on  them.  And  I'm  wondering  if  there  is  any 
way  you  are  either  now  considering  or  could  consider,  not  just  for 
Tampa  but  all  over  the  country,  allowing  the  more  removed  offices 
to  maintain  their  own  files  routinely. 

Have  you  given  any  consideration  to  that? 

Commissioner  Nelson.  We  have  given  a  great  deal  of  considera- 
tion to  all  aspects  of  files.  And  if  I  might  add  in  a  broader  tone,  I 
think  we  have  made  a  move  that  will  be  very  effective  down- 
stream, and  we  have  put  $10  million  in  the  fiscal  1984  budget  re- 
quest to  create  a  national  record  center,  the  idea  of  automating 
these  records,  and  getting  into  the  20th  century,  if  you  will,  to  be 
able  to  better  process  and  utilize  records.  But  it  is  absolutely  essen- 
tial with  the  number  of  records  we  have. 

So  that  is  underway.  Planning  and  implementation  steps  are  un- 
derway. The  money  is  in  the  budget. 

In  cases  where  they  have  remote  files  in  the  suboffices,  that  is  a 
difficult  one,  and  I  wouldn't  really  be  in  a  position  to  say  we'd  do  it 
or  not.  You  do  have  problems  of  lost  files.  You  do  have  problems 
with  keeping  proper  control.  We  need  to  continue  to  work  at  it.  I 
will  see  that  we  explore  this. 

Mr.  McCoLLUM.  I  would  appreciate  it  if  you  would.  I'm  looking  at 
1983,  1984,  1985.  And  although  I  realize  you  have  to  keep  track  of 
these  things,  it  seems  to  me  while  they  are  getting  automated  into 
your  system,  they  will  be  just  as  safe — and  they  aren't  very  much 
so  today — in  those  local  offices  as  they  would  be  in  the  big  district 
office.  And  it  would  certainly  help  my  staff,  it  would  help  the  staff 
of  all  my  colleagues,  and  a  great  many  individuals  who  just  are 
waiting  primarily  because  they  can't  get  the  blasted  file  out  of 
Miami  or  Los  Angeles  or  whatever. 

That's  my  one  oversight  question,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you  very  much. 

I  just  have  a  couple  of  rapid  questions. 
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One  is,  can  you  have  whatever  figures  you  can  develop  to  us  by 
next  week  at  our  oversight  hearings,  on  the  question  of  how  much 
money  you  can  use  and  how  many  people  and  so  forth,  that  we 
talked  about  earlier  today? 

Commissioner  Nelson.  Well,  we  certainly  can  discuss  in  general 
terms,  and  I  think  we'd  probably  have  a  legal  question  as  well  as  a 
dollar  question  as  to  what  we  can  be  providing  since  it  has  not 
been  formally  processed  through  the  Department  and  OMB.  I 
would  be  pleased  to  share  whatever  we  can  share  with  you,  subject 
to  those  constraints. 

Mr.  Mazzoli.  Thank  you  very  much. 

Commissioner  Nelson.  We  all  do  agree  there  are  needed  re- 
sources there,  and  we  need  to  look  down  that  path. 

Mr.  Mazzoli.  The  last  thing  for  me  today  is  what  I  brought  up 
yesterday.  You  might  have  been  in  the  room  when  I  talked  to  the 
Attorney  General  about  the  article  suggesting  somehow  local  police 
organizations  will  be  deputized  to  work  in  immigration.  And  the 
Attorney  General  assured  me  that  was  never  meant  to  be  the  case. 
He  likened  it  to  the  cooperative  effort  of  drugs.  But  if  you  were  lis- 
tening to  my  colleague,  Mr.  Lungren,  he  said  there  is  a  difference 
here  between  coordinating  activities  for  drug  busts  and  coordinat- 
ing activities  in  this  area,  for  a  lot  of  reasons,  not  the  least  of 
which  is  the  symbolic  part. 

I  do  not  want  to  ask  you  to  make  any  final  statements  today,  as 
we  will  probably  be  asking  these  questions  next  week. 

It  is  certainly  clear  from  what  I  glean  from  all  this  that  we  do 
not  want  local  police  to  be  doing  the  work  of  the  Immigration  Serv- 
ice. We  want  you  to  do  the  work.  And  if  it  means  we  have  to  get 
more  money  and  more  people  and  more  equipment  and  whatever 
else,  that's  what  we  are  disposed  to  do. 

Accordingly,  we  would  hope  this  explanation  by  the  Attorney 
General  yesterday  is  exactly  right:  that  there  is  only  to  be  the 
normal  cooperative  effort.  The  local  police  are  not  to  be  charged 
with  the  responsibility  of  going  into  that  bar  and  tavern  and  find 
out  who  is  there  legally  and  who  is  not.  We  do  not  want  that. 

I  think  our  best  interests — yours  and  mine  and  everybody's — are 
not  served  by  that  kind  of  activity. 

Commissioner  Nelson.  Your  comments,  Mr.  Chairman,  I  fully 
adopt,  as  well  as  those  of  the  Attorney  General.  I  have  no  intention 
to  do  any  of  those  things  that  you  indicated.  It  was  a  clarification 
of  what  had  been  perceived  earlier  to  be  a  hands-off  working  rela- 
tionship policy,  and  we  wanted  to  correct  that. 

Mr.  Mazzoli.  I  do  not  understand  law  enforcement  much.  I  can 
understand  if  a  policeman  is  called  into  a  bar  because  there  is  a 
fight,  and  he  breaks  the  fight  up.  Then  in  the  normal  process  of 
booking  people  he  finds  somebody  is  not  there  legally.  He  should 
not  overlook  that.  He  turns  that  in.  But  you  do  not  go  into  the  bar 
and  start  checking  papers,  and  then  go  outside  and  tell  the  INS 
guys,  "Come  on  in.  I've  got  these  two  people  here."  That  is  what  we 
do  not  want. 

Commissioner  Nelson.  Right. 

Mr.  Mazzoli.  Gentlemen,  and  everybody  in  the  room,  you  have 
had  remarkable  patience.  We  have  had  a  long  day. 

Thank  you  very  much.  We  stand  adjourned. 

[Whereupon,  at  2:05  p.m.,  the  hearing  was  adjourned.] 


IMMIGRATION  REFORM  AND  CONTROL  ACT  OF 

1983 


WEDNESDAY,  MARCH  9,  1983 

House  of  Representatives, 
Subcommittee  on  Immigration, 
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The  subcommittee  met,  pursuant  to  call,  at  9  a.m.  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Romano  L.  Mazzoli  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Mazzoli,  Lungren,  Fish,  and  McCollum. 

Staff  present:  Arthur  P.  Endres,  counsel;  Eugene  Pugliese,  assist- 
ant counsel;  Peter  Regis  and  Harris  N.  Miller,  legislative  assis- 
tants; and  Peter  J.  Levinson,  associate  counsel. 

Mr.  Mazzoli.  The  hearing  will  come  to  order. 

Prior  to  commencing  today's  hearing,  I  would  like  to  insert  into 
the  record  the  testimony  of  the  Honorable  Peter  W.  Rodino,  Jr., 
chairman  of  the  committee.  As  we  all  know.  Chairman  Rodino  has 
been  in  the  forefront  of  immigration  reform  since  his  association 
with  this  subcommittee  in  1971.  I  welcome  this  opportunity  to 
present  his  views. 

[The  statement  follows:] 

Testimony  of  Hon.  Peter  W.  Rodino,  Jr. 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  be  here  today 
to  express  my  support  for  H.R.  1510,  the  Immigration  Reform  and  Control  Act  of 
1983,  and  to  make  some  observations  concerning  specific  provisions  of  the  legisla- 
tion. I  believe  that  similar  legislation  would  have  been  enacted  as  the  Immigration 
Reform  and  Control  Act  of  1982  had  not  the  clock  been  running  against  us  in  the 
waning  days  of  the  97th  Congress.  I  want  to  commend  the  Chairman  of  the  Subcom- 
mittee for  moving  quickly  this  Congress,  and  for  scheduling  a  full  set  of  hearings  on 
this  important  legislation. 

I  do  not  need  to  tell  the  Members  of  this  Subcommittee  that  this  is  controversial 
legislation.  It  is  essential  that  it  receive  a  full  hearing,  and  that  we  then  act  as  ex- 
peditiously as  possible  in  this  session. 

Twelve  years  ago,  on  May  5,  1971,  this  Subcommittee  under  my  Chairmanship 
began  a  series  of  hearings  into  the  problem  of  illegal  aliens.  Altogether,  we  held  16 
days  of  hearings  across  the  country  (J^s  Angeles,  Denver,  El  Paso,  New  York,  Chi- 
cago, and  Detroit)  with  final  days  of  hearings  in  Washington.  Based  on  these  hear- 
ings, we  drafted  employer  sanctions  legislation  which  passed  the  House  by  wide 
margins  in  1972  and  again  in  1973,  but  was  not  enacted  due  to  Senate  inaction. 

We  estimated  at  that  time  that  illegal  aliens  numbered  between  one  and  two  mil- 
lion, that  the  number  entering  had  been  increasing  since  1965,  and  that  the  number 
apprehended  annually  was  greater  than  the  number  of  aliens  admitted  as  lawful 
permanent  residents.  Now,  12  years  later,  the  number  of  undocumented  aliens  has 
increased  and  apprehensions  far  exceed  the  number  of  aliens  entering  legally.  The 
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resident  undocumented  alien  population  was  estimated  at  between  3.5  million  and  6 

million  in  1978.  ,    ,  ,  , 

We  concluded  in  the  early  1970's  that  the  economic  imbalance  between  the 
United  States  and  the  countries  from  which  illegal  aliens  come,  coupled  with  the 
easy  availability  of  employment  here,  accounted  in  large  part  for  the  undocumented 
alien  phenomenon,  along  with  the  shortage  of  INS  personnel.  This  remains  true 

today. 

We  can  do  little  in  the  Judiciary  Committee  about  the  economic  imbalance  be- 
tween the  United  States  and  the  developing  countries.  Yet,  this  problem  cannot  be 
ignored  by  the  Congress  and  the  Executive  Branch  and  long-term  solutions  to  this 
difficult  problem  must  be  actively  explored. 

We  also  found  in  the  early  1970's  that  the  undocumented  alien  problem  was  no 
longer  limited  to  the  Southwest,  but  that  it  extended  to  most  of  our  major  metro- 
politan areas.  Similarly,  it  was  no  longer  limited  to  agriculture;  considerable  num- 
bers of  such  aliens  were  found  in  industry.  We  also  found  that  the  so  called  "illegal 
aliens"  displaced  American  workers,  particularly  in  the  lower-wage  occupations. 
These  findings  are  even  more  valid  today  than  they  were  previously. 

In  fact,  my  good  friend,  Althea  Simnions,  Director  of  the  Washington  Bureau  of 
NAACP,  recently  testified  that,  "the  continued  influx  of  undocumented  workers  has 
a  disparate  impact  on  blacks,  many  of  whom,  are  marginally  employed  or  unem- 
ployed. Many  blacks  are  forced  from  employment  rolls  by  the  undocumented  worker 
who  is  usually  hired  at  a  subminimum  wage  and  without  the  protection  of  organized 
labor".  This  is  indeed  very  troubling  and  with  black  youth  unemployment  at  almost 
50  percent,  we  must  move  quickly  to  eliminate  this  unfair  job  competition. 

The  undocumented  alien  problem  has  deepened  and  intensified,  both  geographi- 
cally and  occupationally.  We  found  that,  apart  from  their  violation  of  the  immigra- 
tion law,  undocumented  aliens  were  not  generally  involved  in  criminal  or  drug-re- 
lated behavior.  We  also  found  that,  by  virtue  of  their  illegal  status,  such  aliens  were 
subject  to  exploitation  in  the  form,  for  instance,  of  substandard  wages  and  working 
conditions,  and  denial  of  fringe  benefits  and  vacations. 

My  purpose  in  cataloguing  these  findings  of  more  than  ten  years  ago  is  to  under- 
score how  little  things  have  changed.  The  major  change  we  see  is  in  the  numbers, 
which  have  increased  and  will  continue  to  do  so  unless  we  act.  Immigration  to  this 
country  is  increasingly  coming  to  mean  illegal  immigration.  According  to  INS,  5.4 
million  (5,381,107)  legal  aliens  registered  with  the  alien  address  report  program  in 
January  1980,  and  of  that  number  4.5  million  (4,532,647)  are  permanent  resident 
aliens,  or  immigrants.  In  all  probability,  they  are  outnumbered  by  the  resident  un- 
documented alien  population.  This  is  a  sad  commentary  on  U.S.  immigration  policy. 
There  is  considerable  concern  in  discussions  of  illegal  immigration  about  the  need 
to  control  our  borders,  a  concern  that  I  myself  share,  but  there  is  another  cause  for 
concern.  We  are  proud  of  our  long  tradition  as  a  nation  of  immigrants,  a  land  of 
opportunity  for  the  ambitious  and  asylum  for  the  oppressed.  This  is  all  part  of  the 
American  dream.  Illegal  immigration  represents  the  underside  of  the  American 
dream— the  opportunity  to  come  here  and  work  and  better  oneself,  but  without  the 
protection  of  the  law,  without  the  guarantee  of  justice,  and  without  the  promise  of 
freedom.  Unlike  lawful  immigration,  which  is  beneficial  to  our  society,  illegal  immi- 
gration is  harmful  to  our  society  and  the  institutions  on  which  it  is  based.  We  are 
permitting  the  development  and  perpetuation  of  an  underclass  of  people  who  live 
here  but  are  fearful  of  law  enforcement  authorities,  do  not  seek  necessary  medical 
care,  and  are  subject  to  every  kind  of  exploitation  in  the  work  place. 

With  this  as  background,  I  want  to  express  my  support  for  the  legislation  before 
this  Subcommittee,  H.R.  1510.  The  bill  is  substantively  identical  to  the  legislation 
reported  out  of  the  House  Judiciary  Committee  last  Congress.  As  such,  it  leaves  the 
preference  system  in  the  existing  law  unchanged.  In  my  opinion,  this  is  one  of  the 
primary  reasons  it  is  a  good  bill.  As  I  said  when  I  offered  the  amendment  striking 
the  proposed  changes  in  the  preference  system  during  full  Committee  mark-up  in 
the  last  Congress,  we  need  to  know  the  impact  and  consequences  of  legalization 
before  we  embark  on  any  major  adjustment  of  the  preference  system.  We  must  not 
put  "the  cart  before  the  horse"  and  while  I  agree  that  legal  immigration  issues 
should  be  considered,  there  will  be  sufficient  time  to  do  so  once  the  legalization  pro- 
gram has  been  completed. 

At  that  point,  when  we  have  some  idea  of  what  we're  talking  about  in  terms  of 
numbers,  countries  of  origin,  and  potential  relatives,  it  may  be  appropriate  to  un- 
dertake a  study  of  the  existing  numerical  limits  and  preference  system  with  the 
thought,  perhaps,  of  adopting  a  more  flexible  system  which  could  be  adjusted  in  re- 
sponse to  both  domestic  and  foreign  needs.  I  was  intrigued  by  a  discussion  of  this 
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issue  in  a  recent  United  Nations  report  surveying  international  migration  policies 
and  programs.  Let  me  quote  briefly  from  the  report: 

"The  United  States  is  somewhat  different  from  the  other  immigration  countries, 
in  that  no  other  nation  appears  to  have  adopted  numerical  limits  as  a  migration 
control  mechanism,  something  that  has  been  a  feature  of  United  States  immigration 
policy  since  1921.  The  United  States  system  relies  on  the  utilization  of  numerical 
limits— a  worldwide  ceiling  of  270,000  (excluding  refugees),  and  a  per  country  limit 
of  20,000— that  are  largely  based  on  precedent  rather  than  on  any  recent  assess- 
ment of  national  needs.  The  overall  ceiling— which,  as  previously  noted,  does  not 
apply  to  refugees— remains  fixed,  regardless  of  changing  international  circum- 
stances. (United  Nations,  International  Migration  Policies  and  Programmes:  A 
World  Survey,  1982,  p.  5.)" 

We  may  at  some  point  wish  to  undertake  a  revision  of  the  law  which  makes  our 
immigrant  admission  policy  more  responsive  to  national  needs  and  international  cir- 
cumstances. One  possible  way  of  doing  this  was  explored  by  the  Select  Commission 
on  Immigration  and  Refugee  Policy.  For  example,  the  Commission  considered  the 
creation  of  a  council  of  experts  with  ongoing  responsibility  for  studying  domestic 
and  international  conditions  and  for  making  periodic  recommendations  regarding 
the  adjustment  of  immigrations  levels  and  the  revision  of  immigration  policy. 

This  concept,  despite  the  strong  support  of  several  Members  of  the  Commission, 
including  Father  Hesburgh  and  me,  was  not  ultimately  adopted.  I  would  recommend 
that  the  Subcommittee  seriously  consider  the  need  for  flexible  immigration  ceilings. 

Further,  I  reiterate  my  strong  view  that  the  existing  preference  system  not  be 
tampered  with  at  this  time.  It  is  working  reasonably  well  according  to  those  who 
administer  the  program — The  Departments  of  State  and  Justice — and  its  modifica- 
tion is  in  no  way  integral  to  the  purpose  of  this  bill,  which  is  the  control  of  illegal 
immigration. 

Ambassador  Asencio,  the  Assistant  Secretary  of  State  for  Consular  Affairs,  has 
often  remarked  "if  it  ain't  broke,  don't  fix  it."  I  would  add  that  this  matter  is  as 
"politically-charged"  as  the  issue  of  employer  sanctions.  Undoubtedly,  changes  to 
the  preference  system  could  generate  substantial  opposition  from  the  Asian,  His- 
panic, Italian,  Jewish  and  Catholic  communities.  I  do  not  believe  this  legislation 
should  contain  additional  controversial  and  emotional  issues  and  for  this  reason,  I 
urge  the  Subcommittee  to  avoid  any  modification  to  our  system  of  legal  immigra- 
tion. 

The  centerpiece,  the  heart,  the  linchpin  of  H.R.  1510,  is  the  employer  sanctions 
provisions.  Quite  simply,  the  bill  would  make  it  unlawful  to  hire,  recruit,  or  refer  to 
employers  for  a  fee  aliens  who  are  unauthorized  to  accept  employment  in  the 
United  States.  The  bill  provides  for  a  graduated  series  of  penalties  intended  to  guar- 
antee that  employers  acting  in  good  faith  will  not  be  penalized.  It  also  includes 
crafted  verification  requirements  which  have  the  dual  purpose  of  providing  an  af- 
firmative defense  for  employers  and  of  protecting  those  who  look  foreign  from  possi- 
ble discrimination.  I  am  well  aware  of  the  concern  that  employer  sanctions  will 
result  in  discrimination,  particularly  against  Hispanics,  but  I  believe  that  those  who 
read  the  bill  carefully  will  clearly  recogriize  that  the  Judiciary  Committee  made 
every  effort  to  respond  to  these  serious  civil  rights  concerns.  For  example,  in  addi- 
tion to  the  verification  requirements,  which  pertain  to  all  new  hires,  amendments 
were  adopted  during  full  Committee  consideration  requiring  the  President,  the  Civil 
Rights  Commission,  and  an  Executive  Branch  Task  Force  to  monitor  any  discrimi- 
nation problems  that  result  from  employer  sanctions. 

It  is  clear  that  employer  sanctions  are  neither  the  answer  to  unemployment  nor 
the  civil  rights  nightmare  supporters  and  opponents  sometimes  portray  them  as 
being.  They  are,  however,  the  necessary  solution  to  a  serious  immigration  problem 
which  has  been  allowed  to  fester  far  too  long. 

In  large  part  because  of  the  years  of  neglect,  it  is  absolutely  essential  that  employ- 
er sanctions  be  accompanied  by  a  generous  and  straightforward  legalization  pro- 
gram. I  myself  would  also  prefer  that  it  be  as  simple  a  program  as  possible.  I  would 
prefer  a  one-date,  one-tier  program  to  the  overly  elaborate  legalization  provisions  in 
H.R.  1510.  The  primary  objective  of  the  program  should  be  to  bring  this  "shadow 
population"  into  the  open  and  the  more  understandable  the  program  is  the  more 
participation  we  can  expect.  In  my  opinion,  the  use  of  a  single  eligibility  date  would 
also  make  the  program  more  effective  and  easier  to  administer — not  an  insignificant 
concern  when  considering  the  monumental  manpower  problems  confronting  INS.  I 
would  also  recommend  that  the  Subcommittee  carefully  review  the  provisions  of 
H.R.  1510,  which  exclude  legalized  aliens  from  various  public  assistance  progranis. 
Alternative  approaches,  such  as  tightening  the  "public  charge"  provisions  or  requir- 
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ing  a  demonstration  of  employability  or  a  record  of  consistent  employment  should 
be  explored  in  greater  detail. 

Whatever  is  decided  on  that,  I  cannot  overemphasize  the  importance  I  attach  to  a 
meaningful  legalization  program.  I  have  said  before,  and  I  repeat,  without  legaliza- 
tion I  would  not  support  this  measure.  There  are  two  alternatives  to  legalization: 
accepting  the  status  quo  of  a  massive  underclass  of  undocumented  workers,  or  mas- 
sive roundups  and  deportations.  We  do  no  one  a  favor  by  accepting  the  status  quo, 
which  is  as  harmful  to  our  society  as  it  is  to  the  aliens  in  undocumented  status.  And 
surely  we  have  learned  our  lesson  from  the  1950s  regarding  massive  roundups  and 
deportations.  Operation  Wetback  is  not  something  we  would  wish  to  repeat  today. 

Legalization  is  the  only  acceptable  option,  and  it  is  an  appropriate  one,  one  with 
which  I  am  personally  comfortable.  I  am  convinced  that,  given  employer  sanctions 
and  increased  INS  enforcement — and  that  is  essential — we  will  not  have  a  recur- 
rence of  this  problem  again.  I  am  convinced,  in  short,  that  a  legalization  program 
would  be  a  one-shot  occurrence  aimed  at  a  specific  problem  which  we  would  be  re- 
medying. 

Finally,  I  want  to  comment  briefly  on  the  adjudication  and  asylum  provisions  in 
H.R.  1510.  I  believe  that  the  provisions  in  this  bill  have  struck  a  delicate  balance 
between  advocates  in  favor  of  streamlining  the  adjudication  process  and  those  in 
favor  of  providing  a  full  measure  of  due  process.  The  provisions,  in  my  judgment, 
are  objective,  fair,  humanitarian,  and  above  all,  recognize  our  responsibilities  under 
our  international  agreements  relating  to  refugees. 

Thank  you  for  this  opporunity  to  testify.  Again,  I  commend  you  for  your  early 
and  comprehensive  action  on  this  vitally  important  legislation.  I  look  forward  to  its 
early  passage. 

Mr.  Mazzoli.  Good  morning,  Mr.  Sensenbrenner,  as  our  first  wit- 
ness, welcome.  We  will  hear  from  you  now. 

TESTIMONY  OF  HON.  F.  JAMES  SENSENBRENNER,  JR.,  A  MEMBER 
IN  CONGRESS  FROM  THE  STATE  OF  WISCONSIN 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman.  I 
will  summarize  my  testimony  in  the  interest  of  saving  time,  and 
because  I  have  two  other  subcommittees  at  9:30  this  morning. 

I  appreciate  your  invitation  to  speak  before  the  subcommittee 
this  morning.  I  would  also  like  to  commend  you  and  the  subcom- 
mittee for  some  very  hard  work  on  an  issue  of  great  importance  to 
the  American  people. 

While  we  do  have  some  differences  in  the  specifics  of  the  legisla- 
tion, the  subcommittee's  work,  I  think,  will  facilitate  bringing  this 
issue  to  the  floor  of  the  House  of  Representatives  relatively  soon. 

Mr.  Mazzoli.  Let  me  also  thank  the  gentleman.  Though  he  is  not 
a  member  of  the  subcommittee,  the  gentleman  and  I  have  traveled 
together  in  the  subject  area  and  the  gentleman  has  made  many 
contributions  during  the  course  of  the  debate,  just  from  the  general 
focusing  of  attention  of  the  Congress  on  this  issue  which,  as  the 
gentleman  has  said  many  times,  tends  to  get  pushed  over  to  the 
back.  So  his  attention  has  helped  us. 

Mr.  Sensenbrenner.  I  certainly  appreciate  the  Chairman's  com- 
ments, and  I  hope  that  by  the  time  we  finish  this  debate,  he  will 
not  believe  that  a  little  bit  of  knowledge  can  be  a  dangerous  thing. 

One  of  the  major  criticisms  the  American  public  has  had  with 
our  present  immigration  law  is  that  we  have  "different  strokes  for 
different  folks."  If  a  cap  on  legal  immigration  is  not  enacted,  then 
the  current  number  of  legal  immigrants  entering  our  country  will 
continue  to  mushroom. 

In  1977,  legal  immigration  was  399,000.  In  1980,  it  was  808,000. 
In  1981,  it  was  697,000.  While  the  present  administration  has  made 
a  determined  effort  to  reduce  these  numbers,  there  is  no  law  which 
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places  a  limit  on  the  number  of  legal  immigrants,  including  refu- 
gees, which  our  country  will  accept. 

The  increasing  number  of  legal  immigrants  have  entered  our 
country  at  a  time  when  there  have  not  been  enough  jobs  to  go 
around  for  our  own  citizens.  "Compassion  fatigue"  has  set  in. 

Americans  are  having  a  difficult  time  understanding  why  our 
Government  continues  to  allow  more  people  in  this  country  who 
compete  for  jobs  and  place  a  drain  on  the  treasuries  of  our  State, 
local,  and  Federal  Governments.  Public  opinion  polls  show  that  80 
percent  of  the  American  people  want  reductions  in  legal  admis- 
sions. 

The  lack  of  a  cap  on  legal  immigration  goes  hand-in-hand  with 
the  method  of  allocating  immigrants  other  than  refugees.  H.R. 
1510  retains  the  current  system  and  does  not  limit  the  fifth  prefer- 
ence. 

Currently,  there  is  a  fifth  preference  backlog  of  over  700,000, 
which  is  continually  growing.  Less  than  one-half  of  this  backlog  are 
the  actual  brothers  and  sisters  of  U.S.  citizens.  The  rest  are  spouses 
and  children  of  these  brothers  and  sisters. 

If  the  fifth  preference  is  not  modified,  then  closer  family  mem- 
bers will  continue  to  have  problems  being  united.  If  family  reunifi- 
cation is  to  be  a  preferred  public  policy,  it  should  be  for  the  closest 
relatives — not  a  loophole  to  bring  "every  relative"  into  the  country. 

Any  immigration  reform  legislation  must  include  strong  employ- 
er sanctions.  They  need  to  be  strong  to  turn  off  the  economic 
magnet  of  jobs. 

The  employer  sanctions  in  H.R.  1510,  which  is  basically  the  legis- 
lation which  was  reported  out  of  the  House  Judiciary  Committee  in 
the  97th  Congress,  were  considerably  weakened.  Thus,  without 
some  type  of  economic  deterrent,  illegal  aliens  will  continue  to  be  a 
problem. 

I  would  point  out  that  the  Washington  Post  last  year  reported 
that  in  one  documented  case,  one  U.S.  citizen  was  able  to  bring  69 
relatives,  including  in-laws,  into  the  country  on  fifth  preference 
status,  and  that  is  something  that  has  got  to  be  limited. 

I  also  have  serious  reservations  about  the  provision  in  H.R.  1510, 
which  grants  amnesty  or  legalizes  millions  of  illegal  aliens.  The 
costs  of  amnesty  are  unclear  because  it  is  impossible  to  know  how 
many  illegal  aliens  will  take  advantage  of  this  program. 

The  CBO  estimates  the  number  of  illegal  aliens  to  be  4  Va  million; 
Justice  Department  estimates  vary  from  8  to  10  to  12  million  il- 
legal aliens. 

Obviously,  the  cost  will  be  astronomical.  These  costs  will  have  to 
be  absorbed  by  the  Federal,  State,  and  local  Governments,  which 
are  already  subject  to  enormous  pressures  to  cut  their  budgets  and 
reduce  spending.  These  additional  costs  could  bankrupt  some  juris- 
dictions. 

It  has  been  said  the  costs  of  the  amnesty  program  are  overstated 
because  a  substantial  number  of  illegal  aliens  will  not  take  advan- 
tage of  amnesty.  If  this  is  the  case,  then  legalization  should  not  be 
enacted  because  it  will  be  ineffective  and  won't  solve  the  problem 
of  illegal  aliens. 

Today  I  am  addressing  some  of  the  problems  that  I  see.  Very 
briefly,  this  includes  problems  under  a  total  cap  for  immigration. 
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It  limits  fifth  preference  to  unmarried  brothers  and  sisters  of 
U.S.  citizens.  It  deals  with  the  illegal  alien  problem  by  moving  the 
registry  date  from  1948  to  1973  so  we  can  see  how  this  25-year  ad- 
vance in  the  registry  data  affects  our  illegal  alien  problem. 

Furthermore,  my  legislation  addresses  the  problem  of  employer 
sanctions  in  a  meaningful  way  by  establishing  a  fine  of  up  to 
$20,000  for  repeat  offenders. 

In  conclusion,  I  would  hope  that  the  United  States  could  contin- 
ue as  much  as  possible  its  open  door  policy  toward  the  displaced, 
the  persecuted,  and  the  ambitious  of  the  world.  However,  our  eco- 
nomic and  resource  situation  dictates  that  business  as  usual  cannot 
continue. 

Meaningful  immigration  reform  must  be  accomplished  and  I  am 
hopeful  that  this  Congress  will  accomplish  such  a  reform. 

[The  complete  statement  follows:] 

Prepared  Statement  of  F.  James  Sensenbrenner,  Jr. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  the  House  Judiciary 
Subcommittee  on  Immigration,  Refugees,  and  International  Law  on  the  important 
issue  of  immigration  reform. 

Before  getting  into  specifics,  I  would  first  like  to  commend  the  Chairman  for  his 
diligent  and  sincere  efforts  on  this  issue.  It  is  my  sincere  hope  that  any  immigration 
reform  legislation  will  be  the  kind  of  reform  that  will  truly  satisfy  the  American 
public. 

As  a  member  of  the  Judiciary  Committee,  I  have  been  closely  following  U.S.  im- 
migration policy  for  the  last  four  years.  It  is  an  understatement  to  say  I  have  been 
less  than  pleased  with  our  policy  or  legislative  attempts  at  reform,  i.e.  the  Refugee 
Reform  Act  of  1980.  My  frustrations  over  our  immigration  policy  reached  its  highest 
level  after  visiting  Ft.  McCoy  in  northern  Wisconsin.  Ft.  McCoy  was  one  of  the  refu- 
gee camps  where  Cuban-Haitian  entrants  detained  until  sponsors  could  be  found. 
The  visit  proved  to  be  a  real  "eye-opener"  with  regard  to  the  lack  of  planning,  co- 
ordination, and  foresight  by  the  federal  government.  The  Ft.  McCoy  experience 
clearly  showed  the  inadequacy  of  our  immigration  laws  relative  to  refugees. 

It  is  this  experience  which  convinced  me  that  any  immigration  reform  legislation 
must  contain  a  provision  which  places  a  cap  on  legal  immigration  which  includes 
refugees. 

One  of  the  major  criticisms  the  American  public  has  with  our  present  immigra- 
tion law  is  that  we  have  "different  strokes  for  different  folks."  If  a  cap  on  legal  im- 
migration is  not  enacted,  then  the  current  number  of  legal  immigrants  entering  our 
country  will  continue  to  mushroom.  In  1977,  legal  immigration  was  399,000.  In  1980, 
it  was  808,000.  In  1981  it  was  697,000.  While  the  present  administration  has  made  a 
determined  effort  to  reduce  these  numbers,  there  is  no  law  which  places  a  limit  on 
the  number  of  legal  immigrants,  including  refugees,  which  our  country  will  accept. 

The  increasing  number  of  legal  immigrants  have  entered  our  country  at  a  time 
when  there  have  not  been  enough  jobs  to  go  around  for  our  own  citizens.  "Compas- 
sion fatigue"  has  set  in.  Americans  are  having  a  difficult  time  understanding  why 
our  government  continues  to  allow  more  people  in  this  country  who  compete  for 
jobs  and  place  a  drain  on  the  treasuries  of  our  state,  local,  and  federal  governments. 
Public  opinion  polls  show  that  80  percent  of  the  American  people  want  reductions 
in  legal  admissions. 

The  lack  of  a  cap  on  legal  immigration  goes  hand  in  hand  with  the  method  of 
allocating  immigrants  other  than  refugees.  H.R.  1510  retains  the  current  system 
and  does  not  limit  the  5th  preference.  Currently,  there  is  a  5th  preference  backlog 
of  over  700,000,  which  is  continually  growing.  Less  than  one-half  of  this  backlog  are 
the  actual  brothers  and  sisters  of  U.S.  citizens.  The  rest  are  spouses  and  children  of 
these  brothers  and  sisters.  If  the  5th  preference  is  not  modified,  then  closer  family 
members  will  continue  to  have  problems  being  united.  If  family  reunification  is  to 
be  a  preferred  public  policy,  it  should  be  for  the  closest  relatives — not  a  loophole  to 
bring  "every  relative"  into  the  country. 

Any  immigration  reform  legislation  must  include  strong  employer  sanctions.  They 
need  to  be  strong  to  burn  off  the  economic  magnet  of  jobs.  The  employer  sanctions 
in  H.R.  1510,  which  is  basically  the  legislation  which  was  reported  out  of  the  House 
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Judiciary  Committee  in  the  97th  Congress,  were  considerably  weakened.  Thus,  with- 
out some  type  of  economic  deterrent,  illegal  aliens  will  continue  to  be  a  problem. 
I  have  serious  reservations  about  the  provision  in  H.R.  1510,  which  grants  amnes- 
ty or  legalizes  millions  of  illegal  aliens.  The  costs  of  amnesty  are  unclear  because  it 
is  impossible  to  know  how  many  illegal  aliens  will  take  advantage  of  this  program. 
The  CBO  estimates  the  number  of  illegal  aliens  to  be  41/2  million;  Justice  Depart- 
ment estimates  this  number  to  be  6  million;  and  other  estimates  vary  from  8  to  10 
to  12  million  illegal  aliens.  Obviously,  the  cost  will  be  astronomical.  These  costs  will 
have  to  be  absorbed  by  the  federal,  state,  and  local  governments,  which  are  already 
subject  to  enormous  pressures  to  cut  their  budgets  and  reduce  spending.  These  addi- 
tional costs  could  bankrupt  some  jurisdictions. 

Aside  from  the  costs,  amnesty  is  a  bad  precedent.  It  shows  our  country  is  not  seri- 
ous about  our  immigration  laws.  Additionally,  there  is  the  fear  that  the  Supreme 
Court  decision  of  Plyler,  Superintendent,  Tyler  Independent  School  District  et  al.  v. 
Doe,  Guardian,  which  forced  the  state  of  Texas  to  provide  free  education  benefits  to 
children  of  illegal  aliens,  will  be  extended  to  include  other  benefits.  This  is  yet  an- 
other incentive  for  a  family  to  move  illegally  into  the  United  States. 

It  has  been  said  the  cost  of  the  amnesty  program  are  overstated  because  a  sub- 
stantial number  of  illegal  aliens  will  not  take  advantage  of  amnesty.  If  this  is  the 
case,  then  legalization  should  not  be  enacted  because  it  will  be  ineffective  and  won't 
solve  the  problem  of  illegal  aliens. 

To  address  these  and  other  problems,  I  will  reintroduce  today  the  Immigration 
Reform  Act  which  in  the  last  Congress,  with  a  few  changes,  was  H.R.  4162. 

The  Immigration  Reform  Act  address  the  problem  of  a  cap  on  legal  immigration, 
the  5th  preference,  employer  sanction,  and  amnesty. 

The  Immigration  Reform  Act  addresses  the  problem  of  a  cap  on  legal  immigration 
the  5th  preference,  employer  sanction,  and  amnesty. 

This  legislation  requires  the  President  to  send  to  Congress  by  July  1st  each  year, 
a  proposed  immigration  plan  to  take  effect  within  30  calendar  days  unless  each 
House  of  Congress  passes  a  resolution  stating  its  disapproval.  It  also  provides  for  a 
numerical  limitation  on  legal  immigration  of  not  less  than  300,000  nor  more  than 
420,000.  A  special  provision  relating  to  emergency  refugee  situations  makes  this  a 
flexible  ceiling.  . 

The  Immigration  Reform  Act  limits  5th  preference  to  unmarried  brothers  and  sis- 
ters. Additionally,  it  provides  for  strong  sanctions  against  employers  who  knowingly 
hire,  recruit,  or  employ  any  alien  who  has  not  lawfully  been  admitted  to  the  U.S.  A 
fine  of  $500  for  the  first  violation  and  $20,000  for  subsequent  violations  could  be  im- 
posed. This  legislation  would  not  preempt  state  or  localities  from  the  adoption  and 
enforcement  of  laws  prohibiting  or  restricting  the  employment  of  aliens  in  the  U.S. 
Finally,  this  legislation  deals  with  the  illegal  alien  problem  by  moving  the  regis- 
try date  from  1948  to  1973. 

Moving  up  the  registry  date  has  several  advantages  over  the  amnesty.  First,  INS 
is  familiar  with  the  procedures  and  paperwork.  Additionally,  an  alien  who  desires 
this  relief  must  affirmatively  come  forward.  Third,  registry  would  be  available  for 
all  aliens  who  show  good  moral  character  and  continuous  residence  since  1973.  Thus 
it  would  be  difficult  for  an  alien  to  provide  fraudulent  papers.  An  alien  who  has 
been  here  for  10  years  is  better  assimilated  in  our  country.  The  registry  date  could 
periodically  be  updated  in  an  effort  to  better  deal  with  this  problem. 

Mr.  Chairman,  these  provisions  are  only  the  highlights  of  my  legislation.  I  have 
here  a  summary  of  the  Immigration  Reform  Act,  which  I  would  like  to  appear  in 
the  hearing  record  following  my  testimony. 

In  conclusion,  I  would  hope  the  U.S.  could  continue,  as  much  as  possible,  its  "open 
door"  policy  toward  the  displaced,  the  persecuted,  and  the  ambitious  of  the  world. 
However,  our  economic  and  resource  situation  dictates  that  business  as  usual 
cannot  continue.  Immigration  reform  must  be  accomplished. 

Mr.  Mazzoli.  I  thank  you  very  much,  Jim,  for  that  interesting 
testimony.  I  yield  myself  5  minutes  for  some  general  observations. 

The  idea  of  a  cap  is  not  new.  It  was  proposed  as  an  alternative  in 
our  discussion,  last  year.  Your  number  of  not  less  than  300,000  nor 
more  than  420,000  puts  the  upper  range  of  420,000  in  the  category 
of  the  numbers  coming  in  now— the  preference  system  of  270,000 
plus  about  150,000  coming  in  as  immediate  relatives. 

So  if  I  understand  this  cap  correctly,  which  includes  both  refu- 
gees and  immigrants,  you  have  what  I  have  heard  characterized  as 
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an  unseemly  struggle  between  family  members  and  refugees  for 
these  available  slots. 

Now,  perhaps  you  can  help  us  for  a  few  minutes.  Do  you  see  that 
struggle  ensuing?  Do  you  think  that  it  is  not  a  correct  characteriza- 
tion of  the  total  cap  on  entry  into  the  country  legally? 

Mr.  Sensenbrenner.  I  don't  see  that  it  is  an  unseemly  struggle. 
What  I  wish  to  avoid  is  what  happened  in  1980  when  we  had  the 
preference  immigrants,  the  family  reunification  plus  over  200,000 
refugees,  plus  over  130,000  Cubans  who  were  put  kind  of  in  a  legal 
limbo  status  of  applicants  for  political  asylum. 

Under  the  present  system,  there  is  no  ceiling  whatsoever  on  the 
number  of  legal  immigrants  that  we  allow  into  this  country.  It  just 
depends  upon  what  slot  you  are  able  to  fit  yourself  in. 

Any  true  refugee  reform  has  got  to  have  that  kind  of  a  cap,  and 
when  there  is  a  crisis  due  to  an  exodus  from  a  place  like  Vietnam 
or  Haiti  or  Cuba,  then  I  believe  that  there  has  got  to  be  some  kind 
of  compensation  in  reduced  numbers  of  the  legal  immigrants  under 
the  preference  system.  That  is  something  that  I  think  should  be 
left  flexible  and  should  be  left  to  the  administration  that  is  in 
power  at  the  time. 

If  there  is  a  need,  then  Congress  and  only  Congress  should  in- 
crease the  420,000  number  cap  either  on  a  temporary  basis  or  on  a 
permanent  basis.  I  just  think  that  we  as  the  people's  elected  repre- 
sentatives should  have  the  final  say  on  this  subject  rather  than 
having  the  present  leaky  system  that  allows  the  administration  to 
bring  in  unlimited  numbers  through  a  consultation  process,  but 
which  does  not  give  us  a  vote  on  the  subject. 

Mr.  Mazzoli.  Let  me  ask  you  this,  Jim.  I  think  you  said  in  our 
debates  last  year  that  if  the  gentleman  from  Kentucky  and  the 
gentleman  from  Wyoming  remained  as  chairmen  of  these  immigra- 
tion subcommittees,  you  would  not  be  quite  as  concerned  about  the 
consultation  process.  But  you  are  looking  to  institutionalize  what, 
in  essence,  is  a  legislative  veto,  to  be  sure  the  Congress  has  the 
final  say. 

Mr.  Sensenbrenner.  Well,  I  would  just  point  out  that  the  distin- 
guished predecessor  of  the  gentleman  from  Kentucky,  who  is  no 
longer  with  us,  was  someone  who  could  not  say  no,  and  therein  lay 
some  of  the  problems  in  1979  and  1980. 

Mr.  Mazzoli.  Well,  just  to  make  the  record,  from  1980  fiscal  year 
when  212,000  refugees  were  admitted  that  number  has  gone  down 
159,000  in  1981,  to  90,000  last  year,  to  a  ceiling  of  90,000  this  year. 
And  next  year  the  administration  is  talking  in  a  range  of  70,000  to 
80,000. 

So  the  consultation  process  has  engaged  itself.  I  think  it  has,  in 
part,  because  there  is  a  sword  of  Damocles  hanging  over  it,  which 
is  the  presence  of  a  potential  legislative  veto.  But  I  think  also  be- 
cause both  sides,  the  Congress  and  the  administration,  have 
become  more  attuned  to  what  really  an  the  needs  of  a  refugee  pro- 
gram, which  is  not  just  moving  people  in  but  resettling  those 
people  in  jobs  they  can  handle. 

Mr.  Sensenbrenner.  And  in  places  other  than  south  Florida  or 
southern  California. 

Mr.  Mazzoli.  Or  Ramsey  County,  Minn.,  I  guess. 
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Let  me  perhaps  ask  one  more  thing,  Jim.  You  suggest  that  there 
be  not  a  legaUzation  program  as  we  defme  it,  but  a  change  of  the 
registry  date;  is  that  your  thought? 

Mr.  Sensenbrenner.  Yes. 

Mr.  Mazzoli.  To  use  the  registry  date  that  we  adopted  last  year, 

1973? 

Mr.  Sensenbrenner.  Yes.  My  proposal  does  advance  the  registry 
date  from  1948  to  1973.  I  fear  the  consequences  of  a  blanket  amnes- 
ty or  legalization  of  present  illegal  aliens. 

Mr.  Mazzoli.  Do  you  see  ours  as  a  blanket? 

Mr.  Sensenbrenner.  Yes. 

Mr.  Mazzoli.  Even  though  it  is  a  case-by-case  study? 

Mr.  Sensenbrenner.  Even  though  it  is  a  case-by-case  study. 

First  of  all,  I  don't  think  that  a  substantial  number— meaning 
over  50  percent  of  the  total  number  of  illegals  who  would  be  eligi- 
ble—would apply  for  legalization. 

Second,  I  am  concerned  with  that  kind  of  a  legalization  program 
coupled  with  no  change  in  the  fifth  preference  status.  In  5  years 
and  10  years  from  now,  the  flood  gates  would  be  open  for  practical- 
ly unrestricted  immigration  of  the  brothers  and  the  in-laws  and  the 
in-laws  of  the  in-laws  as  more  people  become  U.S.  citizens  and  take 
advantage  of  the  current  fifth  preference  law. 

Legalization  plus  fifth  preferences  will  give  the  double  whammy 
to  a  law  that  is  well-intended  to  control  immigration,  but,  in  fact, 
will  not  control  immigration  and  will  increasingly  fail  in  its  stated 
goals  as  more  people  become  eligible  under  the  current  fifth  prefer- 
ence status. 

Mr.  Mazzoli.  Well,  my  time  has  expired.  I  guess  I  look  at  it 
somewhat  differently.  I  look  at  ours  as  not  a  blanket  amnesty  but  a 
legalization  in  a  case-by-case  approach. 

I,  of  course,  did  originally,  as  the  gentleman  notes,  support  a 
change  in  the  fifth  preference  to  strike  it  prospectively,  clearing 
the  current  category.  That,  of  course,  in  the  wisdom  of  the  full 
committee  last  year,  was  taken  out  of  the  bill. 

One  thing  about  the  fifth  preference,  of  course,  to  be  noted  is 
that  it  is  only  24  percent  of  the  total  number  of  270,000.  So  if  a 
legalization  program  worked  for  these  people,  who  became  perma- 
nent residents  and  then  citizens,  they  could  petition  under  the  fifth 
preference  for  brothers  and  sisters.  But  they  would  just  stand  in  a 
longer  and  longer  line.  The  pressure  might  build  up  for  some  to 
sneak  in,  but  the  truth  of  the  matter  it  is  not  an  unlimited  catego- 
ry. 

Mr.  Sensenbrenner.  I  am  aware  of  that.  Presently  a  700,000 
person  backlog  in  fifth  preference.  This  backlog  will  increase  with 
legalization  making  more  people  eligible  to  bring  their  brothers 
and  sisters  and  spouses  and  children  in. 

The  pressure  will  then  be  on  the  Congress  to  increase  the  24  per- 
cent or  to  bring  the  backlog  in  rather  than  having  people  wait  for 
year  after  year,  particularly  in  embassies  where  a  large  number  of 
people  who  are  legalized  have  originally  come  from,  specifically 
Mexico,  Haiti,  other  Central  American  nations. 
Mr.  Mazzoli.  Thank  you  very  much,  sir. 
The  gentleman  from  California. 
Mr.  Lungren.  Thank  you,  Mr.  Chairman. 
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First  of  all,  I  ask  unanimous  consent  for  the  subcommittee  to 
permit  coverage  of  this  hearing  by  radio  broadcast,  television 
broadcast  and  still  photography. 

Mr.  Mazzoli.  It  is  so  ordered,  without  objection. 

Mr.  LuNGREN.  Jim,  welcome  to  this  continuing  round  of  discus- 
sions on  what  we  ought  to  do  about  the  immigration  situation  that 
we  find  ourselves  in.  I  know  that  you  came  to  Congress  the  same 
time  as  I  did  with  some  interest  in  this  issue,  which  was  not  being 
dealt  with  at  that  time.  I  appreciate  your  continuing  interest  in  it. 

We  do  have  some  differences  of  opinion  on  some  of  the  major  fac- 
tors here. 

Let  me  just  ask  about  your  question  on  the  legalization  program 
that  is  in  this  bill.  You  do  believe  that  we  ought  to  move  the  regis- 
try date  up  to  1973,  but  nonetheless  that  would  leave  us  with  a 
question  of  substantial  numbers  of  illegal  aliens  who  have  come  to 
this  country  since  1973  and  up  to  1980,  a  category  that  would  be 
taken  care  of  under  the  legalization  program  in  the  bill. 

What  do  you  suggest  we  do  with  these  individuals,  particularly 
in  the  context  of  the  penalties  that  would  be  taken  against  employ- 
ers that  only  refer  to  prospective  employment?  That  is,  under  the 
bill  as  it  came  out  of  the  committee,  or  as  it  recently  came  out  of 
the  subcommittee  and  introduced,  only  deals  with  prospective  em- 
ployment. 

Mr.  Sensenbrenner.  There  are  two  things  that  attract  illegal 
aliens  to  the  United  States.  One  is  a  better  standard  of  living  and 
the  potential  eligibility  for  U.S.  welfare  benefits.  The  second  is  jobs 
and  the  cash  that  is  paid. 

If  we  are  ever  to  get  control  of  our  borders,  we  are  going  to  have 
to  get  at  those  two  things  that  act  as  a  magnet  to  draw  people  into 
this  country,  or  convince  people  who  have  entered  legally  to  over- 
stay their  visas  and  simply  not  go  home. 

I  am  not  sure  that  the  amnesty  program  contained  in  the  sub- 
committee's legislation  will  be  effective.  I  also  think  that  there 
should  be  some  kind  of  review  to  make  sure  that  these  people  are 
of  good  moral  character  and  have  not  been  leading  a  life  of  crime, 
including  organized  crime,  while  they  are  in  this  country. 

Mr.  LuNGREN.  That  would  be  taken  care  of  under  the  committee 
version? 

Mr.  Sensenbrenner.  Yes.  It  also  would  be  taken  care  of  under 
the  advancing  of  the  registry  date  version  because  the  registry  date 
is  a  program  that  has  been  utilized  in  the  past  and  utilized  success- 
fully in  the  past.  Rather  than  doing  it  almost  all  in  one  fell  swoop, 
which  either  the  1977  or  1980  date  would  accomplish,  I  would  be  in 
favor  of  subsequent  advances  of  the  registry  date  from  its  1973 
period  if  going  from  1948  to  1973  works. 

We  have  a  program  on  which  we  have  got  a  track  record.  I  think 
we  should  see  how  well  advancing  the  registry  date  works. 

If  it  works  well  up  to  1973,  then  we  should  advance  it  perhaps 
two  years  at  a  time  to  get  to  the  1980  date  that  the  subcommittee 
has  suggested  with  their  program,  but  I  don't  think  it  should  be 
done  all  at  once. 

Mr.  LuNGREN.  Well,  let  me  ask  you  two  things  about  that. 
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First,  you  know  how  difficult  it  is  for  us  to  get  any  meaningful 
legislation  on  immigration  through  the  Congress,  given  how  reluc- 
tant the  Congress  is  to  act  on  this  whole  issue. 

There  are  some  that  argue,  including  myself,  that  we  have  got 
an  opportunity  to  enact  a  comprehensive  package  now.  We  had 
better  take  this  opportunity,  and  clear  out  or  wipe  the  slate  clean 
with  respect  to  those  many  illegal  aliens  who  have  come  in  up 
until  1980,  because  we  were  not  enforcing  the  law.  Otherwise  we 
will  always  have  that  permanent  underclass  here,  and  even  though 
we  may  move  up  the  registry  date  on  a  regular  basis,  you  are  still 
going  to  have  the  group. 

And  wouldn't  it  be  better  to  take  care  of  that  situation  now  and 
henceforth  make  it  the  policy  of  the  United  States  that  we  will,  in 
fact,  enforce  the  law.  Those  that  come  over  here  should  not  enter- 
tain any  prospects  of  us  having  a  future  amnesty  or  legalization 
program  because  we  have  been  generous  to  the  point  of  acceptance 
and  tolerance  of  the  American  people. 

Mr.  Sensenbrenner.  That  would  be  fine  if  we  had  the  border 
patrol  and  INS  personnel  to  enforce  control  over  our  borders  and 
to  stop  the  flow  of  illegal  aliens  postpassage  and  signing  of  this  bill. 
We  don't  have  that,  and  I  think  we  all  recognize  we  don't. 

Regarding  amnesty,  I  think  the  wrong  message  is  being  sent 
south  of  the  border.  That  is,  if  you  sneak  under  the  fence  and 
are  able  to  stay  here  for  a  given  period  of  time — 3  years  has  been 
proposed — then  you  become  a  permanent  resident,  and  5  years 
from  now  you  will  become  a  U.S.  citizen. 

However,  the  Mexican  who  wanted  to  obey  our  laws  applied  for  a 
visa  to  enter  the  United  States  at  the  Embassy  in  Mexico  City  and 
has  been  sitting  around  for  an  excess  of  10  years  waiting  for  his 
number  to  come  up.  He  is  told  he  is  out  of  luck. 

Now,  what  kind  of  message  we  are  sending  south  of  the  border?  I 
think  it  is  the  wrong  message. 

Point  No.  2,  comprehensive  legislation  is  fine.  I  think  there  were 
too  many  straws  on  the  camel's  back.  It  was  a  little  too  comprehen- 
sive in  the  last  Congress.  That  is  why  it  never  did  get  passed  late 
in  the  session. 

For  example,  there  are  a  number  of  us  that  will  not  vote  for  leg- 
islation that  contains  a  blanket  amnesty.  We  are  strange  bedfel- 
lows with  other  folks  who  object  to  the  employer  sanctions  provi- 
sion in  the  bill,  and  perhaps  splitting  this  thing  up  might  be  a  little 
bit  more  effective. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

While  the  gentleman  from  New  York  gets  his  bearings  here,  let 
me  yield  myself  a  couple  of  seconds. 

Again,  with  great  respect  to  you,  Jim,  I  really  do  not  think  ours 
is  a  blanket  amnesty;  unlike  the  kinds  of  blanket  entries  that  were 
permitted  from  Southeast  Asia,  blanket  statements  that  all  people 
who  left  a  country  were,  per  se,  refugees  entitled  to  entry  into  our 
country. 

We  have  a  situation  in  our  bill  where  everyone  has  to  be  exam- 
ined. They  have  to  be  screened  against  all  the  exclusions  that  are 
in  the  Immigration  Act  on  a  case-by-case  basis.  We  may  differ  on 
that  point. 
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One  of  the  things  that  has  led  us  not  to  accept  a  change  in  the 
registry  date  as  the  only  kind  of  legalization  program  is  the  test  of 
whether  a  person  would  qualify  under  a  change  of  registry  date  is 
less  stringent  that  the  test  applied  to  people  under  the  legalization. 

The  test  under  legalization  in  our  bill  is  a  list  of  exclusions,  in- 
cluding public  charge.  The  tests  applied  to  those  coming  in  with 
the  change  of  registry  is  just  four  simple  points,  and  we  think  they 
might  be  more  inclusive  than  they  really  need  to  be. 

Another  reason  that  we  have  been  chary  about  going  to  the  reg- 
istry change  is  because  there  has  been  a  question  raised,  and  you 
have  raised  it  yourself,  about  the  cost  of  legalization — the  amount 
of  people  who  would  go  on  some  kind  of  welfare  or  relief.  If  we  un- 
derstand the  registry  language,  people  who  would  go  on  to  relief, 
having  been  legalized  through  the  change  of  registry,  would  prob- 
ably not  have  those  welfare  payments  borne  by  the  Federal  Gov- 
ernment. Under  the  subcommittee  bill,  we  do  particularly  say  that 
States  and  localities  have  an  opportunity  to  recover  some  of  their 
costs,  whatever  they  might  be  from  a  reimbursement  program. 

If  we  are  wrong  about  those  legalized,  if  these  people  do  become 
takers  rather  than  givers,  then  it  is  our  belief  that  the  States  ought 
to  be  protected.  And  a  change  of  registry  date  may  not  afford  that 
kind  of  protection. 

That  is  one  of  the  reasons  for  going  for  our  kind  of  a  program 
here. 

The  gentleman  from  New  York? 

Mr.  Fish.  Thank  you. 

Mr.  Mazzou.  The  gentleman  from  Wisconsin  indicated  he  has 
got  a  9:30  meeting,  so  we  have  just  about  5  minutes. 

Mr.  Fish.  Two  minutes.  I  have  a  9:30,  too. 

I  understand  from  your  testimony  that  employer  sanctions  in 
H.R.  1510  were  considerably  weakened.  Would  you  care  to  suggest 
changes  for  these  provisions  that  you  favor? 

Mr.  Sensenbrenner.  The  bill  that  I  will  introduce  this  afternoon 
has  a  $500  fine  for  the  first  offense  and  a  $20,000  fine  on  the  em- 
ployer for  each  subsequent  offense.  I  do  think  we  ought  to  throw 
the  book  at  employers  who  knowingly  hire  illegal  aliens  and  usual- 
ly pay  them  in  cash  and  do  not  deduct  the  withholding  and  social 
security  taxes  that  are  prescribed  by  law. 

While  I  supported  the  employer  sanctions  in  the  Judiciary  Com- 
mittee reported  bill  of  the  last  Congress,  I  had  the  distinct  impres- 
sion that  there  was  a  paperwork  burden  and  the  establishment  of 
defenses  that.  No.  1,  made  the  employer  the  policeman  rather  than 
the  government  the  policeman. 

No.  2,  allowed  any  clever  lawyer  who  believed  in  the  maxim  of 
when  your  client  is  guilty,  you  delay  and  delay  to  do  just  that,  to 
prevent  the  actual  criminal  sanctions  from  accruing  after  going 
through  the  citation  and  the  warning  to  the  civil  sanction  to  the 
criminal  sanctions. 

I  would  hope  that  when  we  deal  with  the  subject  of  employer 
sanctions  in  this  Congress  we  would  reduce  the  paperwork  burden. 
We  would  have  the  government  do  more  of  the  policing  of  this  and 
we  also  would  accelerate  the  penalties  so  that  there  would  be  more 
than  a  tap  on  the  wrist  after  the  first  offense. 
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Mr.  Fish.  Finally,  as  part  of  your  opposition  to  the  legalization 
program,  does  that  stem  from  the  fact  that  you  believe  that  strong 
enforcement  of  employer  sanctions  will  result  in  a  number  of  il- 
legal aliens  in  the  United  States  packing  up  and  leaving? 

Mr.  Sensenbrenner.  Yes. 

Mr.  Mazzoli.  The  gentleman  from  California. 

Mr.  LuNGREN.  You  mentioned  the  question  of  the  legalization 
program  and  your  related  concern  about  increased  border  patrol 
and  so  forth.  We  have  recognized  that  shortcoming  of  the  bill,  and 
I  think  you  are  going  to  see  us  authorizing  in  this  legislation  in- 
creased border  patrol  enforcement. 

Mr.  Sensenbrenner.  I  certainly  support  that,  and  I  also  would 
hope  that  the  INS  would  not  continue  to  be  treated  as  a  stepchild 
over  in  the  Justice  Department. 

I  know  that  every  time  the  Attorney  General,  regardless  of  who 
he  may  be,  appears  before  our  committee,  our  committee  has  been 
unanimous  in  suggesting  that  the  INS  be  computerized.  Somehow 
those  pleas  have  fallen  on  deaf  ears. 

Mr.  LuNGREN.  Well,  they  are  going  to  have  computerization.  One 
of  the  things  they  pointed  out  to  us  yesterday  when  we  registered 
the  criticism  that  even  though  this  committee  authorizes,  the  Con- 
gress does  not  appropriate  the  funds  necessary.  So  it  is  not  only 
INS  being  the  stepchild  of  administration  whatever  that  is;  it  has 
been  the  stepchild  of  Congress. 

Mr.  Sensenbrenner.  Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much.  We  appreciate  your  help. 

We  now  welcome  two  of  our  colleagues  from  Texas,  Congressman 
Kazen  and  Congressman  Ron  Coleman. 

Gentlemen,  any  statements  you  have  will  be  made  a  part  of  the 
record.  You  may  read  them  or  speak  from  them.  I  would  suggest 
that  maybe  both  of  you  go  on,  and  then  the  gentleman  from  Cali- 
fornia and  I  will  ask  some  questions. 

I  recognize  in  order  of  seniority  and  probably  in  order  of  good 
looks  and  charm  and  savoir  faire,  Mr.  Kazen,  you  are  deferring  to 
Ron?  That  is  what  you  told  me  to  say.  Chick. 

TESTIMONY  OF  HON.  ABRAHAM  KAZEN  AND  HON.  RONALD 
COLEMAN,  MEMBERS  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Kazen.  You  said  it  just  exactly  like  I  asked  you  to,  Mr. 
Chairman. 

Good  morning,  Mr.  Chairman.  I  don't  have  a  prepared  statement. 
As  you  know,  we  have  been  working  on  this  problem  for  years  and 
years  and  years. 

The  one  point  that  has  always  been  the  problem  has  been  em- 
ployer sanctions.  Ever  since  I  came  to  Congress  18  years  ago,  Peter 
Rodino  has  been  working  on  this  type  of  a  bill. 

Through  the  years,  of  course,  it  has  been  known  as  the  Rodino 
bill.  I  understand  now  that  the  gentleman  from  Kentucky  has  the 
distinction  of  having  this  bill  named  for  him. 

I  want  to  commend  you,  Mr.  Chairman,  and  your  subcommittee 
for  the  work  that  you  have  done.  I  don't  agree  with  everything  that 
you  have  done  in  the  past.  I  am  not  going  to  pass  judgment  on 
what  you  are  bringing  out  in  this  session.  I  think  that  you  have 
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been  flexible  enough  to  where  you  have  recognized  some  of  the 
things  that  needed  to  be  adjusted. 

You  have  just  heard  from  the  previous  witness  and  you  have 
agreed  with  him  on  several  things.  But  employer  sanctions  are  the 
thing  that  has  always  worried  me. 

I  come  from  a  part  of  the  country  which  is,  of  course,  adjacent  to 
Mexico.  Let's  not  kid  ourselves:  This  bill  is  aimed  more  at  Mexico 
than  any  other  country.  We  are  affected  more  by  illegal  aliens 
from  Mexico  than  from  any  other  country  because  of  the  ease  with 
which  those  people  have  access  to  this  country. 

I  am  afraid  that  in  the  future,  Mr.  Chairman,  it  is  going  to  even 
get  worse.  You  are  well  aware  of  the  situation:  The  economic  situa- 
tion in  Mexico  now  where  the  monetary  system  has  literally  gone 
to  hell;  where  the  exchange  is  now  155  pesos  to  $1;  where  the 
entire  border  area  has  been  completely  depressed;  where  we  have 
unemployment  at  the  rate  of  38  percent  in  one  of  the  cities  that  I 
represent,  Eagle  Pass,  right  on  the  border.  My  own  city  of  Laredo 
on  the  border  has  now  a  28-percent  unemployment  rate  simply  be- 
cause of  the  economic  situation  across  the  river  in  Mexico. 

I  am  afraid  that  that  retail  business  is  never  going  to  come  back. 
I  don't  think  that  Mexico  can  recover  fast  enough  to  avoid  a  lot  of 
the  pitfalls  that  I  worry  will  be  the  result  of  this  bill. 

The  legalization  of  these  people — you  know  I  asked,  and  here  I 
am  going  to  ramble  a  little  bit,  because  as  these  things  come  to 
mind,  I  just  don't  want  to  forget  them.  I  asked  Chairman  Rodino 
during  the  debate  last  year  what  he  was  going  to  do  or  what  the 
committee  intended  to  do  in  the  future  on  amnesty.  Here  we  have 
a  bill  that  will  give  amnesty  to  people  that  have  been  here  since  a 
particular  date. 

What  are  we  going  to  do  in  the  future?  Are  we  periodically  going 
to  provide  amnesty  for  illegal  aliens  that  happen  to  be  here? 

Now,  I  am  not  saying  that  illegal  aliens  are  bad,  per  se,  that  they 
are  bad  people,  that  they  are  criminal  types.  Nothing  could  be  fur- 
ther from  the  truth.  They  are  honest,  hard-working  people  who 
want  to  look  after  their  families,  who  want  a  better  way  of  life. 

They  don't  get  it  in  the  countries  from  which  they  come,  and 
anything  that  they  can  get  in  this  country  is  so  much  better  than 
what  they  have  at  home.  So  they  are  fine  people. 

I  have  lived  among  these  people  all  of  my  life.  Their  children 
have  been  reared  in  the  United  States.  They  have  been  very,  very 
good  neighbors. 

In  fact,  they  tow  the  line  a  heck  of  a  lot  more  than  our  own  citi- 
zens do  as  far  as  law  enforcement  is  concerned  or  law  abidance  is 
concerned.  Their  children  have  gone  to  war.  They  have  always  an- 
swered the  call  of  this  country,  and  even  when  they  were  not  citi- 
zens, they  volunteered. 

I  know  in  my  own  generation.  World  War  II,  we  had  many  vol- 
unteers who  were  not  citizens.  So  that  is  not  the  question.  They  are 
good,  desirable  people. 

The  question  is.  How  are  we  going  to  control  this  stream  that  is 
coming  in?  You  are  certainly  not  going  to  do  it  by  employer  sanc- 
tions. 
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When  I  asked  the  chairman,  "How  are  you  going  to  do  this  in 
the  future,"  he  says,  "We  are  not  going  to  have  any  more."  "Mr. 
Chairman,  I  don't  understand  you,"  I  said.  "What  do  you  mean?" 

He  says,  "Employers  sanctions  are  going  to  take  care  of  that. 
When  the  word  goes  forward  that  they  are  not  going  to  be  hired 
anymore,  they  will  not  come  over." 

Well,  Mr.  Chairman,  that  is  just  not  true.  If  you  were  to  go  right 
now  into  Mexico,  any  part  of  Mexico,  and  saw  this  misery,  nothing 
is  going  to  keep  them  from  coming  over.  Any  job  that  they  can  get, 
any  $1  that  they  can  make  is  so  much  better  than  what  they  are 
doing  over  there,  and  employer  sanctions  are  not  going  to  keep 
them  out. 

This  problem  is  going  to  continue  regardless  of  what  we  do,  and 
we've  got  to  recognize  it  and  act  accordingly. 

Mr.  Mazzoli.  And  what  is  acting  accordingly? 

Mr.  Kazen.  I  don't  know,  but  some  provision  has  got  to  be  made. 

We  cannot  just  open  up  and  say,  "All  right,  amnesty."  We  know 
that  these  people  are  not  going  to  go  back.  They  have  nothing  to  go 
back  to.  They  are  going  to  stay  here  and  they  are  going  to  do  their 
darndest  to  be  law-abiding  people. 

But  all  of  these  other  things  that  go  with  it,  our  welfare  pro- 
grams, the  expenditures  that  local  entities,  communities.  States, 
and  this  country  has  to  make,  additional  burdens  that  we  will  have 
to  carry,  those  things  are  going  to  continue,  Mr.  Chairman. 

I  don't  know  what  kind  of  provisions  you  can  put  in  the  bill  that 
will  eliminate  this. 

Mr.  Mazzoli.  Well,  I  do  not  want  to  take  the  time  now  to  ques- 
tion because  I  want  to  do  it  in  a  structured  sense  after  hearing 
from  Ron. 

That  is  the  thing  that  has  plagued  us  the  whole  way.  If  not  this, 
what?  If  not  now,  when? 

It  is  a  very  difficult  thing  to  answer. 

Mr.  Kazen.  There  is  one  more  thing  on  employer  sanctions.  I 
have  always  worried,  coming  from  where  I  come  from,  that  the 
largest  constituency  I  have  are  Mexican  Americans  in  the  South- 
west and  in  my  district.  They  are  just  as  much  citizens  as  you  and 
I.  They  were  all  born  here.  They  are  legal  citizens. 

I  don't  know  what  type  of  card  you  are  going  to  devise.  I  just 
hate  to  see  as  a  principle,  and  I  am  sure  you  do  too,  Mr.  Chairman, 
and  every  member  of  this  committee,  I  don't  want  this  society  to 
become  a  card-carrying  society  to  where,  in  the  future,  a  dark- 
skinned  person,  anyone  who  has  a  foreign  accent  or  speech  impedi- 
ment, immediately  puts  an  employer  on  notice  that  he  had  better 
ask  him  some  darned  good  questions  and  assure  himself  that  that 
fellow  is  not  here  as  an  illegal  alien,  where  if  you,  Mr.  Chairman, 
or  a  blond,  fair-skinned  man  were  to  go  in  to  ask  for  jobs,  the  rest 
of  his  life  he  is  not  going  to  be  asked  those  questions. 

I  know  these  people,  Mr.  Chairman.  They  are  awfully  proud,  and 
the  first  thing  they  are  going  to  say  is,  "Congressman,  why  did  you 
allow  a  bill  with  built-in  discrimination  against  me,  a  Mexican- 
American  citizen,  to  be  placed  in  the  law?" 

I  just  want  to  be  awfully  careful,  Mr.  Chairman,  that  this  does 
not  happen  because  every  American  citizen  is  proud  of  his  citizen- 
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ship,  and  I  don't  want  this  to  set  aside  a  second-class,  card-carrying 
citizen.  That  is  not  the  way  of  Hfe  in  this  country. 

There  are  so  many  other  things,  but  the  time  is  Umited,  and  as 
we  go  along,  I  will  be  looking  to  see  how  you  answer  some  of  these 
questions. 

Lastly,  Mr.  Chairman,  strengthen  INS.  They  are  the  law  enforce- 
ment people.  Don't  make  the  private  citizen  the  law  enforcement 
person. 

Mr.  Mazzoli.  We  had  an  interesting  session  yesterday  which  al- 
luded to  that. 

Welcome  to  Congress,  Mr.  Coleman. 

Mr.  Coleman.  Let  me  say  that  I  appreciate  all  of  the  efforts  that 
you  and  this  committee  have  made  with  respect  to  immigration 
law  reform. 

I  offer  to  you  today  the  perspective  of  a  West  Texan  representing 
a  congressional  district  and  constituency  whose  interest  and  prob- 
lems are  inextricably  linked  to  Mexico,  a  district  that  is  clearly  af- 
fected by  the  legislation  considered  and  recommended  by  this  com- 
mittee and  subcommittee. 

El  Paso,  Tex.,  the  largest  city  in  my  district,  shares  the  border 
with  Cuidad  Juarez,  Chihuahua,  Mexico,  and  these  cities  have  a 
combined  population  approaching  2  million. 

America  is  a  Nation  of  immigrants.  The  richness  of  our  culture 
is  a  result  of  our  ethnic  diversity  and  is  the  foundation  of  our  de- 
mocracy. But  our  fine  traditions  are  periodically  tainted  by  dis- 
crimination against  certain  races,  groups,  or  political  opinions. 

I  support  effective  immigration  reform  legislation  that  addresses 
both  the  general  problems  of  unemployment  and  the  specific  indi- 
vidual needs  of  our  Nation's  citizens  and  those  applying  for  citizen- 
ship. With  Simpson-Mazzoli  as  the  vehicle  for  immigration  reform, 
I  would  like  to  address  those  provisions  of  H.R.  1510  which  are  of 
the  greatest  interest  to  the  people  of  my  district. 

First,  I  am  concerned  about  certain  provisions  in  the  bill  that 
could  potentially  discriminate  against  the  Hispanic  community  and 
other  American  citizens.  Mexican  American  groups  in  my  district 
have  also  raised  this  issue  with  respect  to  employer  sanctions. 

The  Immigration  and  Naturalization  Service's  Operation  Jobs  is 
a  case  in  point.  An  organized  series  of  raids  on  different  workplaces 
across  the  country  resulted  in  the  arrests  of  thousands  of  undocu- 
mented workers. 

Unfortunately,  it  also  resulted  in  the  arrests  of  American  citi- 
zens of  Hispanic  descent  and  the  harassment  of  business  owners 
and  their  patrons. 

American  citizens  brought  a  class-action  suit  against  the  INS  in 
the  Federal  district  court  in  El  Paso,  which  resulted  in  the  imposi- 
tion of  an  injunction  on  the  Service  for  similar  types  of  raids. 

I  think  it  is  important,  therefore,  that  any  bill  being  considered 
by  this  committee  contain  language  expressing  the  intent  of  Con- 
gress that  nothing  contained  therein  shall  be  construed  as  permit- 
ting violations  of  equal  protection  guarantees  of  the  14th  amend- 
ment and  civil  rights  laws. 

I  commend  the  chairman  for  including  sections  which  provide  for 
monitoring  and  enforcement  by  the  Civil  Rights  Commission,  the 
Attorney  General,  the  Secretary  of  Labor,  and  the  Chairman  of  the 
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Equal  Employment  Opportunity  Commission,  but  I  believe  that  the 
above-described  language  must  also  be  included.  I  think  citizens 
seeing  it  up  front  in  black  and  white  works. 

Addressing  the  issue  of  employer  sanctions,  I  agree  with  the  con- 
cept of  removing  the  financial  incentives  for  undocumented  work- 
ers to  seek  employment.  We  should  mandate  that  our  law  pre- 
cludes discrimination.  The  same  employment  criteria  required  for 
Jose  Luis  Sanchez,  job  applicant,  should  be  required  of  Ron  Cole- 
man, job  applicant. 

I  would  like  to  point  out  that  there  are  existing  laws  and  regula- 
tions which,  if  strictly  and  fairly  enforced,  would  have  the  same 
impact  as  employer  sanctions.  By  enforcing  our  wage  and  hour 
laws,  stricter  monitoring  and  enforcement  of  the  withholding  of 
social  security  and  income  taxes,  stricter  control  over  the  issuance 
of  social  security  cards,  driver's  licenses,  and  birth  certificates,  we 
can  discourage  employers  from  hiring  undocumented  workers. 

If  we  cannot  enforce  the  present  laws,  how  can  we  honestly  say 
that  employer  sanctions,  whether  they  be  civil  or  criminal,  can 
themselves  be  enforced? 

There  is  no  question  we  need  a  deterrent,  but  criminal  penalties 
are  not  needed.  Internal  Revenue  Service  criminal  sanctions,  if  ap- 
plied, are  universally  recognized  deterrents. 

I  v/ould  like  to  turn  to  another  major  area  of  concern  to  the 
people  of  my  district,  the  issue  of  legalization.  Opponents  contend 
that  adjusting  the  status  of  aliens  who  can  establish  entrance  prior 
to  January  1,  1977,  punishes  those  who  have  been  waiting  legally 
for  years. 

Congress  has  historic  precedent  for  the  granting  of  legalization. 
There  currently  exists  the  mechanics  which  will  effectively,  fairly, 
and  humanely  legalize  those  undocumented  aliens,  who  by  virtue 
of  their  long  residence  in  the  United  States,  their  contributions  to 
our  economy  and  society,  should  be  brought  within  the  mainstream 
of  American. 

For  example,  section  244(a)  of  the  act  provides  for  suspension  of 
deportation  to  those  undocumented  aliens  who  have  resided  in  the 
United  States  for  7  years,  who  can  establish  good  moral  character, 
and  who  can  demonstrate  that  "extreme  hardship"  to  themselves 
and  citizen  or  resident  family  will  occur  if  they  were  to  depart. 

Judicial  and  administrative  interpretations  have  nearly  eliminat- 
ed this  remedy.  We  could  provide  a  meaningful  and  controlled 
means  of  granting  relief  by  eliminating  or  clearly  defining  the  re- 
quirement of  extreme  hardship,  by  eliminating  congressional  ap- 
proval on  the  granting  of  such  relief,  with  administrative  review  by 
the  immigration  courts  only  when  denials  occur. 

Family  reunification  should  be  a  primary  objective  of  any  immi- 
gration legislation.  I  would  suggest  placing  spouses  and  children  of 
legal  permanent  residents  in  the  immediate  relative  category  sec- 
tion 210(b)  of  the  Immigration  and  Nationality  Act.  This  change 
would  rectify  the  current  situation  in  El  Paso  where  legal  perma- 
nent residents  must  maintain  two  households,  one  in  El  Paso  and 
one  in  Cuidad  Juarez,  because  of  the  10-  to  11 -year  wait  for  visa 
availability. 

Their  options  are  limited  to  being  separated  from  family  mem- 
bers or  to  bring  in  family  members  illegally.  Placing  family  mem- 
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bers  within  the  immediate  relative  provisions  of  the  act  would  have 
the  dramatic  effect  of  reducing  the  backlog  in  the  other  preference 
categories. 

I  would  like  to  discuss  the  issues  facing  the  executive  branch; 
namely,  jurisdiction  over  political  asylum  decisions,  a  guest-worker 
program,  and  border  control.  We  need  to  recognize  that  the  grant- 
ing of  political  asylum  should  be  within  the  foreign  policy  jurisdic- 
tion of  the  executive  branch. 

These  decisions  are  purely  political  and  should  not  be  transferred 
to  a  new  administrative  board.  Rather  than  restrict  the  judicial 
and  administrative  review  by  creating  an  entirely  new  body  of  im- 
migration judges,  let's  return  the  primary  jurisdiction  of  political 
asylum  to  the  State  Department. 

If  Congress  determines  that  the  judges  within  the  Department  of 
Justice  should  continue  to  make  decisions  concerning  asylum,  why 
create  another  body  unless  it  is  for  the  purpose  of  preventing  judi- 
cial review? 

I  deeply  appreciate  the  inclusion  of  a  revised  guest-worker  pro- 
gram in  the  bill — a  program  that  safeguards  American  jobs  while 
easing  the  regulatory  burden  on  small  farmers  and  ranchers  in 
west  Texas. 

I  hope  the  United  States  has  learned  from  the  mistakes  of  its 
bracero  program,  and  I  would  want  to  insure  that  temporary  work- 
ers are  afforded  basic  health,  housing,  and  wage  guarantees. 

I  wholeheartedly  endorse  the  increase  in  the  border  patrol  and 
other  enforcement  activities  of  the  Immigration  and  Naturalization 
Service.  In  order  to  facilitate  those  activities,  I  support  the  recom- 
mended increase  in  the  annual  authorization  for  enforcement  per- 
sonnel. 

With  respect  to  U.S.  foreign  policy  goals,  I  would  never  suggest 
letting  the  economic  conditions  of  another  country  dictate  our  im- 
migration policy.  However,  we  must  recognize  that  those  conditions 
exist. 

We  are  in  a  unique  position,  as  the  United  States  is  the  only 
major  industrialized  democracy  that  shares  a  common  border  with 
a  developing  country,  Mexico.  As  such,  we  can  set  an  example  for 
other  nations  to  follow,  and  work  with  our  neighbors  in  implement- 
ing a  comprehensive  and  realistic  immigration  reform  law. 

Lastly,  Mr.  Chairman,  I  would  like  to  reiterate  my  support  for 
immigration  reform.  It  is  a  vital  part  of  both  our  domestic  and  for- 
eign policies. 

I  appreciate  your  attention  to  the  views  of  the  people  of  west 
Texas  who  live  with  this  situation  daily. 

At  this  time,  I  would  like  to  request  your  permission  to  supple- 
ment the  record  with  additional  views  of  my  constituents. 

Mr.  Mazzoli.  I  appreciate  that  very  much,  Mr.  Congressman.  We 
welcome  that  at  any  time  and  this  statement  is  a  part  of  the 
record,  of  course. 

[The  complete  statement  follows:] 

Prepared  Statement  of  Congressman  Ronald  D.  Coleman  of  Texas 

Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before  this  subcommittee. 
I  certainly  appreciate  the  efforts  you  and  the  distinguished  members  of  this  subcom- 
mittee have  taken  in  addressing  the  important  question  of  immigration  reform. 
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I  offer  to  you  today  the  perspective  of  a  West  Texan  representing  a  congressional 
district  and  constituency  whose  interests  and  problems  are  inextricably  linked  to 
Mexico,  a  district  that  is  clearly  affected  by  the  legislation  considered  and  recom- 
mended by  this  subcommittee.  El  Paso,  Texas,  the  largest  city  in  my  district,  shares 
the  border  with  Ciudad  Juarez,  Chihuahua,  Mexico,  and  these  cities  have  a  com- 
bined population  approaching  two  million. 

America  is  a  nation  of  immigrants.  The  richness  of  our  culture  is  a  result  of  our 
ethnic  diversity  and  is  the  foundation  of  our  democracy.  But  our  fine  traditions  are 
periodically  tainted  by  discrimination  against  certain  races,  groups,  or  political  opin- 
ions. 

I  support  effective  immigration  reform  legislation  that  addresses  both  the  general 
problems  of  unemployment  and  the  specific  individual  needs  of  our  nation's  citizens 
and  those  applying  for  citizenship.  With  Simpson-Mazzoli  as  the  vehicle  for  immi- 
gration reform,  I  would  like  to  address  those  provisions  of  H.R.  1510  which  are  the 
greatest  interest  to  the  people  of  my  district. 

First,  I  am  concerned  about  certain  provisions  in  the  bill  that  could  potentially 
discriminate  against  the  Hispanic  community  and  other  American  citizens.  Mexi- 
can-American groups  in  my  district  have  also  raised  this  issue  with  respect  to  em- 
ployer sanctions. 

The  Immigration  and  Naturalization  Service's  Operation  Jobs  is  a  case  in  point. 
An  organized  series  of  raids  on  different  workplaces  across  the  country  resulted  in 
the  arrests  of  thousands  of  undocumented  workers.  Unfortunately,  it  also  resulted 
in  the  arrest  of  American  citizens  of  Hispanic  descent  and  the  harassment  of  busi- 
ness owners  and  their  patrons.  American  citizens  brought  a  class-action  suit  against 
the  INS  in  the  federal  district  court  in  El  Paso  which  resulted  in  the  imposition  of 
an  injunction  on  the  Service  for  similar  types  of  raids. 

I  think  it  is  important,  therefore,  that  any  bill  being  considered  by  this  committee 
contain  language  expressing  the  intent  of  Congress  that  nothing  contained  therein 
shall  be  construed  as  permitting  violations  of  equal  protection  guarantees  of  the 
14th  Amendment  and  civil  rights  laws.  I  commend  the  Chairman  for  including  sec- 
tions which  provide  for  monitoring  and  enforcement  by  the  Civil  Rights  Commis- 
sion. The  Attorney  General,  the  Secretary  of  Labor  and  the  Chairman  of  the  Equal 
Employment  Opportunity  Commission,  but  I  believe  that  the  above-described  lan- 
guage must  also  be  included. 

Addressing  the  issue  of  employer  sanctions.  I  agree  with  the  concept  of  removing 
the  financial  incentives  for  undocumented  workers  to  seek  employment.  We  should 
mandate  that  our  law  precludes  discrimination.  The  same  employment  criteria  re- 
quired for  Jose  Luis  Sanchez,  job  applicant,  should  be  required  of  Ron  Coleman,  job 
applicant. 

I  would  like  to  point  out  that  there  are  existing  laws  and  regulations  which,  if 
strictly  and  fairly  enforced,  would  have  the  same  impact  as  employer  sanctions.  By 
enforcing  our  wage  and  hour  laws,  stricter  monitoring  and  enforcement  of  the  with- 
holding of  social  security  and  income  taxes,  stricter  control  over  the  issuance  of 
social  security  cards,  driver's  licenses,  and  birth  certificates,  we  can  discourage  em- 
ployers from  hiring  undocumented  workers.  If  we  cannot  enforce  the  present  laws, 
how  can  we  honestly  say  that  employer  sanctions,  whether  they  be  civil  or  criminal, 
can  themselves  be  enforced.  There  is  no  question  we  need  a  deterrent,  but  criminal 
penalties  are  not  needed.  Internal  Revenue  Service  criminal  sanctions,  if  applied, 
are  universally  recognized  deterrents. 

I  would  like  to  turn  to  another  major  area  of  concern  to  the  people  of  my  district, 
the  issue  of  legalization.  Opponents  contend  that  adjusting  the  status  of  aliens  who 
can  establish  entrance  prior  to  January  1,  1977,  punishes  those  who  have  been  wait- 
ing legally  for  years.  Congress  has  historic  precedent  for  the  granting  of  legaliza- 
tion. There  currently  exists  the  mechanics  which  will  effectively,  fairly  and  hu- 
manely legalize  those  undocumented  aliens,  who  by  virtue  of  their  long  residence  in 
the  U.S.,  their  contributions  to  our  economy  and  society,  should  be  brought  within 
the  mainstream  of  America.  For  example,  Section  244(a)  of  the  Act  provides  for  sus- 
pension of  deportation  to  those  undocumented  aliens  who  have  resided  in  the 
United  States  for  seven  years,  who  can  establish  good  moral  character,  and  who  can 
demonstrate  that  extreme  hardship  to  themselves  and  citizen  or  resident  family  will 
occur  if  they  were  to  depart.  Judicial  and  administrative  interpretations  have 
nearly  eliminated  this  remedy.  We  could  provide  a  meaningful  and  controlled 
means  of  granting  relief  by  eliminating  or  clearly  defining  the  requirement  of  ex- 
treme hardship,  by  eliminating  Congressional  approval  on  the  granting  of  such 
relief,  with  administrative  review  by  the  immigration  courts  only  when  denials 
occur. 
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Family  reunification  should  be  a  primary  objective  of  any  immigration  legislation. 
I  would  suggest  placing  spouses  and  children  of  legal  permanent  residents  in  the 
immediate  relative  category,  section  201(b)  of  the  Immigration  and  Nationality  Act. 
This  change  would  rectify  the  current  situation  in  El  Paso  where  legal  permanent 
residents  must  maintain  2  households,  one  in  El  Paso  and  one  in  Ciudad  Juarez, 
because  of  the  10  to  11  year  wait  for  visa  availability.  Their  options  are  limited  to 
being  separated  from  family  members  or  to  bring  in  family  members  illegally.  Plac- 
ing family  members  within  the  immediate  relative  provisions  of  the  Act  would  have 
the  dramatic  effect  of  reducing  the  backlog  in  the  other  preference  catagories. 

I  would  like  to  discuss  the  issues  facing  the  Executive  Branch — namely,  jurisdic- 
tion over  political  asylum  decisions,  a  guest-worker  program,  and  border  control.  We 
need  to  recognize  that  the  granting  of  political  asylum  should  be  within  the  foreign 
policy  jurisdiction  of  the  Executive  Branch.  These  decisions  are  purely  political  and 
should  not  be  transferred  to  a  new  administrative  board.  Rather  than  restrict  the 
judicial  and  administrative  review  by  creating  an  entirely  new  body  of  immigration 
judges,  let's  return  the  primary  jurisdiction  of  political  asylum  to  the  State  Depart- 
ment. If  Congress  determines  that  the  judges  within  the  Department  of  Justice 
should  continue  to  make  decisions  concerning  asylum,  why  create  another  body 
unless  it  is  for  the  purpose  of  preventing  judicial  review? 

I  deeply  appreciate  the  inclusion  of  a  revised  guest-worker  program  in  the  bill — a 
program  that  safeguards  American  jobs  while  easing  the  regulatory  burden  on 
small  farmers  and  ranchers  in  West  Texas.  I  hope  the  United  States  has  learned 
from  the  mistakes  of  its  Bracero  program,  and  I  would  want  to  ensure  that  tempo- 
rary workers  are  afforded  basic  health,  housing  and  wage  guarantees. 

I  whole-heartedly  endorse  the  increase  in  the  border  patrol  and  other  enforcement 
activities  of  the  Immigration  and  Naturalization  Service.  In  order  to  facilitate  those 
activities,  I  support  the  recommended  increase  in  the  annual  authorization  for  en- 
forcement personnel. 

With  respect  to  U.S.  foreign  policy  goals,  I  would  never  suggest  letting  the  eco- 
nomic conditions  of  another  country  dictate  our  immigration  policy — however,  we 
must  recognize  that  those  conditions  exist.  We  are  in  a  unique  position  as  the 
United  States  is  the  only  major  industrialized  democracy  that  shares  a  common 
border  with  a  developing  country,  Mexico.  As  such,  we  can  set  an  example  for  other 
nations  to  follow  and  work  with  our  neighbors  in  implementing  a  comprehensive 
and  realistic  immigration  reform  law. 

Lastly,  Mr.  Chairman,  I  would  like  to  reiterate  my  support  for  immigration 
reform.  It  is  a  vital  part  of  both  our  domestic  and  foreign  policies.  I  appreciate  your 
attention  to  the  views  of  the  people  of  West  Texas  who  live  with  this  situation  daily. 
At  this  time  I  would  like  to  request  your  permission  to  supplement  the  record  with 
additional  views  of  my  constituents. 

Mr.  Mazzoli.  Let  me  yield  myself  5  minutes.  Let  me  mention, 
with  respect  to  your  statement,  Chick,  I  could  not  agree  with  you 
more  that  you  do  not  want  some  segment  of  America  becoming  a 
card-carrying  society.  We  have  probably  spent  more  time  in  this 
session  trying  to  eliminate  unwitting  discrimination  from  this  em- 
ployer sanctions,  as  anjrthing  we  worked  on  in  the  bill.  We  have 
worked  very  hard. 

As  you  know,  it  is  not  clear  that  it  will  be  a  card  anyway.  It 
could  be  anything,  including  Sam  Hall's  suggestion  of  a  telephone 
call-in  system  as  a  means  of  verifying  a  person's  right  to  work  and 
who  they  are. 

But  were  there  to  be  some  suggestion  of  some  kind  of  mechanism 
of  identification  card  or  material,  it  is  specified  in  the  bill  that  it 
could  only  be  required  at  the  time  of  employment,  not  all  the  time. 
One  of  the  fears  that  people  have  is  an  internal  passport,  which  we 
would  prohibit. 

The  second  thing  is  that  it  is  required  of  everyone.  Just  like  Ron 
said  in  the  statement,  Jose,  Louise,  Ron  Coleman,  Mazzoli.  In  our 
bill,  everybody  who  applies  for  a  job  is  required  to  show  this  same 
identification. 
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Mr.  Kazen.  But  is  it  required  to  be  asked  of  him?  That  is  the 
problem. 

Mr.  Mazzoli.  Yes,  it  is.  You  have  two  levels  of  penalties. 

One  is  for  an  employer  who  fails  to  ask  the  questions  even  of  a 
legal  citizen.  That  failure  to  maintain  paperwork  for  your  employ- 
ers of  over  four  employees  is  a  separate  activity  which  is  sanctiona- 
ble  by  a  $500  fme.  The  other  activity  is  if  you  happen  to  hire  know- 
ingly undocumented  workers.  That  has  a  separate  level  of  fines. 

So  we  have  set  up  in  here  what  we  think  is  the  ultimate  protec- 
tion against  an  employer  deciding  that  Ron  Coleman  looks  OK  so 
we  do  not  worry  about  him,  and  suggest  that  Ron  Mazzoli  does  not 
look  OK,  so  we  will  ask  him.  That  employer,  if  this  bill  goes  into 
effect,  has  to  ask  both  of  us  for  the  very  same  kind  of  proof  of  who 
we  are  and  are  we  qualified  to  work. 

We  tried  to  avoid  this  card-carrying  image  both  in  the  way  we 
have  interpreted  the  law  here  and  also  because  we  say  it  only  has 
to  be  done  at  the  time  of  the  contract  of  employment,  not  when  you 
are  walking  down  the  street.  A  policeman  cannot  ask  you  for  that 
material  any  time. 

We  may  not  succeed,  and  there  is  a  difference  of  opinion  on  how 
far  we  have  gone,  but  this  committee,  I  can  say,  has  labored  might- 
ily in  trying  to  develop  a  bill  which  is  fair  and  balanced. 

Chick,  let  me  ask  you  a  question.  Again,  you  said  you  had  not 
had  a  chance  to  think  about  it  much,  but  you  mentioned  the  terri- 
ble conditions  across  the  river  in  Mexico  as  providing  the  kind  of 
pressures  and  factors  which  will  make  the  future  years  even 
harder  than  these  years  are  with  respect  to  illegal  entry. 

You  may  not  yet  have  formed  your  opinion  on  what  to  do,  but  if 
not  employer  sanctions,  which  is  the  remedy  which  has  been  sug- 
gested by  the  last  four  administrations,  by  the  Hesburgh  panel,  by 
the  task  force  of  the  administration  that  reported  in  the  summer  of 
1981,  the  Brookings  Institution,  almost  everyone  who  has  studied 
the  problem,  then  what?  I  would  ask  you,  if  you  do  not  have  your 
material  prepared  today,  to  submit  it  to  us  later  if  you  can,  of  what 
you  think  would  be  the  answer,  if  not  employer  sanctions. 

Is  it  a  guestworker  program? 

Mr.  Kazen.  There  may  be  a  combination  of  things,  Mr.  Chair- 
man. Let  me  come  back  at  you  with  that. 

Mr.  Mazzoli.  That  would  be  very  helpful  if  you  could. 

Mr.  Coleman.  My  thought  is  that  employer  sanctions,  in  addi- 
tion to  being  a  tremendous  burden  on  any  employer,  paperwork, 
time  taken,  so  on,  is  not  going  to  work,  really.  It  may  deter  but  it 
won't  work. 

Of  course,  this  committee  does  not  have  jurisdiction,  but  some- 
thing has  got  to  be  done  to  help  the  country  of  Mexico.  We  can't  be 
held  hostage  to  their  conditions  there,  but  it  is  certainly  in  our  in- 
terest to  see  to  it  that  some  of  these  conditions  or  at  least  try  to 
help  alleviate  some  of  the  conditions  that  cause  these  things. 

I  am  not  saying  that  the  Government  of  Mexico  is  not  trying.  I 
am  saying  that  they  need  help,  and  I  think  that  we  in  this  country 
ought  to  help  them. 

Mr.  Mazzoll  Just  a  second.  Congressman  Coleman.  One  thing 
that  intrigues  me,  on  page  2  of  your  statement  you  say  that,  either 
as  a  preamble  to  the  bill  or  woven  into  the  bill  would  be  the  fact 
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that  the  intent  of  Congress  is  that  nothing  should  be  construed  as 
permitting  violations  of  equal  protections  of  the  14th  amendment. 

Is  this  another  way  of  suggesting  or  saying  that  aliens  who  are 
here  without  papers  should  receive  the  very  same  kind  of  constitu- 
tional protection  and  due  process  as  citizens? 

Mr.  Coleman.  Absolutely,  Mr.  Chairman. 

Mr.  Mazzoli.  You  definitely  agree  then  with  all  of  the  hearings 
and  the  long  processes. 

Mr.  Coleman.  We  actually  want  to  streamline  them,  but  we 
guarantee  that  any  person  inside  the  borders  of  this  country  the 
same  guarantees  of  the  U.S.  Constitution  as  we  give  to  our  citizens. 

Mr.  Mazzoll  Thank  you. 

The  gentleman  from  California. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

I  welcome  both  of  you  here.  As  one  from  a  State  that  is  very 
much  affected,  it  is  pleasing  to  me  to  note  that  we  are  getting  such 
a  debate  in  the  House  of  Representatives  before  this  subcommittee 
on  an  issue  that  has  been  buried  for  many  years  in  the  official  Cap- 
itol of  the  United  States. 

I  had  looked  to  direct  a  question  to  you  on  this.  Chick.  You  have 
indicated  that  we  can't  stop  the  people  from  coming  here;  we  can 
have  employer  sanctions,  but  we  can't  stop  them. 

Jorge  Bustamente  who  is  the  leading  Mexican  authority  on  mi- 
gratory problems,  who  has  had  part  of  an  article  appear  in  the  U.S. 
News  and  World  Report  last  week,  has  indicated  that  he  feels  that 
we  will  not  have  relief,  if  that  is  the  word  you  want  to  use,  from 
illegal  aliens  for  perhaps  50  years  because,  he  said,  of  the  tremen- 
dous distinction  of  economic  circumstances  between  Mexico  and  the 
U.S. 

He  even  indicates  that  the  major  problem  is  not  unemployment 
in  Mexico,  but  rather  an  ability  of  those  who  could  be  employed  in 
Mexico  to  come  to  the  United  States  and  improve  their  income  and 
standards  of  living. 

He  also  says — and  this  is  interesting  because  this  is  someone 
from  another  country  who  has  looked  at  it  from  the  Mexican  per- 
spective— the  practice  of  hiring  undocumented  workers  has  made  a 
mockery  of  American  immigration  laws. 

The  United  States  is  the  only  nation  where  there  is  an  explicit 
legal  permission  to  hire  those  who  have  violated  its  laws.  An  em- 
ployer can  hire  undocumented  workers  without  risk  of  penalty. 

Here  we  have  someone  from  the  country  that  is  most  involved  in 
telling  us  that  we  are  the  only  country  in  the  world  that  allows 
this  to  go  on  without  some  penalties  to  the  employers;  that  is,  em- 
ployer sanction. 

With  that,  I  am  trying  to  form  a  question  to  you  as  to  whether 
you  reject  the  possibility  of  employer  sanctions  being  part  of  the 
puzzle  or  are  you  just  telling  us  to  be  careful  in  the  way  that  we 
implement  it? 

In  other  words,  do  you  think  employer  sanctions  have  a  role  in 
the  effort  that  we  are  putting  forward  to  control  immigration 
policy  in  the  country? 

Mr.  Coleman.  I  frankly  don't  like  employer  sanctions  period,  be- 
cause it  is  inevitable  as  to  what  will  follow. 

Mr.  LuNGREN.  Are  you  saying  discrimination? 
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Mr.  Coleman.  Yes.  And  I  give  you  just  3  years,  if  this  bill  passes, 
before  you  will  be  working  on  some  sort  of  a  remedy  to  that 
situation. 

There  will  be  a  hue  and  cry  in  this  country  from  your  minority 
groups.  I  know.  I  live  down  there;  90  percent  of  the  people — well, 
not  90,  about  70  percent  of  the  people  that  I  know  are  Mexican- 
Americans.  I  have  lived  with  those  people.  I  know  their  way  of 
thinking.  I  know  how  much  pride  they  have  and  what  they  are 
going  to  be  faced  with. 

Now,  mind  you,  they  are  not  only  employees  or  those  seeking 
work.  They  are  employers.  The  majority  of  the  businesses  down  in 
my  district  are  run  by  Mexican  Americans.  They  are  the  ones  that 
are  going  to  feel  the  lash  both  ways. 

Mr.  LuNGREN.  Let  me  just  ask  you  a  question  on  this,  because 
obviously  my  district  and  my  state  is  affected.  We  not  only  have 
people  from  Mexico  visiting  us,  we  have  a  few  people  from  South- 
east Asia  who  have  found  the  climate  very  nice  in  my  area. 

Mr.  Kazen.  Yes,  you  have. 

Mr.  Lungren.  What  I  am  trying  to  get  at  is  this.  Are  you  saying 
that  employer  sanctions  cannot  work? 

We  have  attempted  to  try  and  apply  it  to  all  people  who  seek  em- 
ployment. Now,  if  that  is  the  law  of  the  land  and  that  is,  in  fact, 
the  way  it  is  interpreted  and  implemented,  how  can  there  be 
grounds  for  discrimination? 

Mr.  Kazen.  What  kind  of  a  law  enforcement  force  are  you  going 
to  have  in  order  to  be  able  to  make  this  work? 

Mr.  Lungren.  Let  me  talk  to  you  about  that,  about  how  we  are 
going  to  reach  it  from  two  levels.  One  is  that  we  are  going  to  have 
enhanced  enforcement  in  this  bill.  I  think  there  is  an  agreement  on 
that  part  on  virtually  everyone  here  on  the  committee.  We  feel  it 
ought  to  be  in  a  bill,  an  authorization;  but,  secondly,  there  is  a  seal 
of  policing  mechanism  here. 

If,  in  fact,  with  the  various  things  we  are  going  to  do,  with  the 
legalization  program  and,  hopefully,  with  the  guest  worker  pro- 
gram and  so  forth,  if  you  take  the  cloak  of  illegality  of  many  of 
these  people  they  then  have  reason  and  legal  standing  to  bring  ac- 
tions against  the  employers  who  do  discriminate  against  them. 
Right  now,  if  you  happen  to  be  someone  here  who  is  illegal,  your 
possibilities  for  bringing  an  action  against  your  employer  are 
rather  diminished  by  virtue  of  the  fact  that  you  will  expose  your 
illegal  status  and,  in  effect,  you  become  a  victim  in  a  system  which 
does  not  allow  you  to  identify  your  victim  status. 

Mr.  Kazen.  Yes,  but  what  do  you  do  after  you  identify  it?  Let's 
be  practical.  What  do  you  do  after  you  identify  a  person  as  being 
here  illegally?  What  action  is  taken?  Oh,  yes,  in  some  cases  they 
give  them  voluntary  departures.  They  take  them  through  a  court 
process  and  report  them  and  things  of  this  kind.  But  when  the 
courts  themselves  say  that  the  schools  in  Texas  have  to  educate  the 
children  of  illegal  aliens  or  illegal  aliens  themselves,  you  are  actu- 
ally sajdng  that  they  are  entitled  to  be  here.  And  no  longer  is  the 
discovery  or  the  finding  of  an  illegal  alien  in  and  of  itself  an  action 
for  telling  them  to  leave.  Illegal  aliens  are  walking  the  streeets 
now  openly. 
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Mr.  LuNGREN.  I  know  that.  The  courts  have  not  said  that.  They 
have  always  said  the  U.S.  Congress  has  the  ability  to  control  immi- 
gration and  have  suggested  that  we  have  not  done  so.  They  have 
thrown  the  ball  into  our  court  and  we  have  not  accepted  it. 

If  we  don't  do  this,  I  know  the  chairman  has  asked  you  what  do 
we  do.  You  are  not  suggesting  an  open-board? 

Mr.  Kazen.  No,  I  am  suggesting  better  law  enforcement  and  I 
am  suggesting  that  when  you  find  someone  who  is  violating  the 
law,  and  certainly  an  illegal  alien  has  violated  the  law,  that  is 
what  the  word  illegal  means,  then  do  something  about  it.  It  is  not 
up  to  the  citizen  to  do  it.  It  is  up  to  the  Government. 

Mr.  LuNGREN.  From  an  enforcement  standpoint,  what  do  you 
think  would  be  more  effective,  giving  the  authorities  the  ability  to 
go  to  an  employer?  Let's  say  they  go  out  there  and  find  he  has  100 
illegal  aliens  working  for  him  and  we  imposed  fine  of  $1,000  or 
$2,000  per  violation.  Do  you  think  that  is  more  effective  than 
taking  them  off  his  grounds  where  they  go  across  to  Mexico  the 
next  day  and  then  are  back  working  for  him  a  day  later? 

Mr.  Kazen.  It  is  a  combination  of  both  actually,  but  you  have  got 
to  be  very  careful.  The  only  reason  I  objected  to  it  is  because  of  the 
consequences  that  will  result. 

Now,  if  you  can  devise  a  system  that  will  not  discriminate 
against  Americans,  I  would  say,  fine.  Let's  go.  That  is  the  name  of 
the  game. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  The  gentleman 
from  Florida  is  recognized. 

Mr.  McCoLLUM.  I  would  like  to  follow  up  on  the  border  enforce- 
ment. Do  I  gather  from  what  you  are  saying  that  you  would  like  to 
increase  the  number  of  border  patrols? 

Mr.  Kazen.  Very  definitely.  We  are  under-manned  now  and 
what  you  are  actually  doing  is  asking  the  private  citizen,  saying 
you  enforce  the  laws  that  this  government  is  supposed  to  enforce. 
That  is  what  you  are  doing. 

Mr.  McCoLLUM.  I  just  wanted  to  follow  up  to  make  that  clear  be- 
cause there  has  been  a  lot  of  discussion  in  our  subcommittee,  not 
just  about  employer  sanctions,  not  if,  and,  or,  but  a  supplementary 
concept;  in  other  words,  a  very  strong  feeling  that  we  ought  to  be 
doing  more  here  to  beef  up  the  patrol  and  the  border  itself.  I  am 
glad  to  hear  you  say  you  support  that.  Ron,  do  you  also  support 
beefing  up  the  border? 

Mr.  Coleman.  Yes,  sir,  but  I  want  to  make  a  distinction  between 
Mr.  Kazen's  and  my  position.  I  happen  to  agree  that  you  are  not 
going  to  have  enforcement  of  immigration  policy  in  this  country  by 
beefing  up  border  patrol.  Marines  can  stand  arm  to  arm  along  the 
border  and  that  will  not  stop  the  flow  of  undocumented  workers 
into  this  country. 

I  would  just  add  to  my  statement  that  if  we  were  to  consider 
sanctions  which  I  have  suggested  in  my  district,  and  many  in  my 
district  had  suggested  that  we  start  out  with  civil  sanctions  rather 
than  criminal  penalities.  If  we  decided  that  that  is  insufficient,  we 
will  pass  a  bill  and  add  criminal  levels. 

I  hate  to  add  another  level  of  criminal  sanctions  to  the  court,  es- 
pecially the  one  court  that  I  have  serving  iy2  million  people,  and  I 
think  it  is  a  problem. 
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Mr.  McCoLLUM.  So,  you  favor  the  version  of  employer  sanctions 
that  you  present  today? 

Mr.  Coleman.  Yes.  The  only  mistake  was  when  he  said  that  we 
are  the  only  country  that  does  not  have  any  statutes.  That  is  really 
a  mistake,  and  we  do.  That  is  why  I  praise  this  committee's  work 
on  the  guest-worker  concept.  I  think  there  should  be  withholding. 
There  should  be  IRS  enforcement  of  the  laws  that  we  do  have  on 
the  books  and  I  am  convinced  that  IRS  sanctions  are  realistic  and 
widely  understood  by  employers. 

Mr.  McCoLLUM.  Last  year  several  months  ago,  now  one  of  your 
colleagues  from  Texas  had  a  long  private  discussion  about  this 
aspect  apparently,  from  what  I  read  in  your  testimony,  and  I  apolo- 
gize for  not  being  here  for  the  live  presentation,  was  not  covered 
and  that  is  he  had  a  great  fear  of  the  magnetic  effect  of  bringing 
legalization  or  amnesty  up  as  close  as  we  do  to  this  bill  for  the 
present  time,  a  fear  that  would  draw  many  more  across  the  border 
in  hopes  of  gaining  from  it  which  might  not  occur  if  the  date  were 
further  back.  Do  you  have  any  thoughts  about  that  aspect  of  the 
whole  problem  of  legalization? 

Mr.  Coleman.  Yes,  I  do,  and  I  have  heard  that  same  concern 
from  one  of  my  colleagues  from  Texas  that,  indeed,  we  may  be  ac- 
celerating it  much  too  fast.  I  want  to  say  to  you  that  if  we  did  what 
I  wanted  to  do  and  that  is  eliminate  extreme  hardship  and  those 
words  of  art,  if  we  eliminated  them,  I  think  we  would  go  a  long 
way  toward  resolving  some  of  the  problems  that  they  are  con- 
cerned about. 

Indeed,  I  think  some  very  dramatic  things  would  happen  if  we 
could  put  children,  for  example,  and  spouses  in  the  definition  of 
legal  permanent  residents  in  the  immediate  relative  category  of 
section  201(b).  I  think  we  do  the  things  that  we  ought  to  be  doing 
as  a  Nation.  And  please  let's  not  all  lose  perspective  either. 

When  the  chairman  asked  me  a  question  a  minute  ago  about 
guaranteeing  constitutional  rights  to  undocumented  workers  and 
illegal  aliens  in  this  country,  these  are  international  and  I  know 
that  this  committee  is  fully  aware  of  that  and  that  it  is  totally  an 
international  issue. 

I  have  had  discussions  with  the  President  in  the  city  of  Juarez 
and  will  tell  you  what  they  are. 

Mr.  McCoLLUM.  Are  you  suggesting  that  if  we  adopted  some  of 
the  ideas  we  presented  today,  that  maybe  we  would  not  need  to,  or 
you  would  not  think  we  should  have  a  legalization  date  as  current 
as  we  have  in  the  proposed  bill? 

Mr.  Coleman.  I  would  say  to  you  that  you  might  not  need  one  as 
current,  that  is  correct. 

Mr.  McCoLLUM.  Thank  you. 

I  yield  back  to  the  chairman. 

Mr.  Kazen.  Let  me,  Mr.  Chairman,  associate  myself,  if  I  may, 
with  the  idea  that  Mr.  Coleman  has  suggested.  If  you  are  to  have 
employer  sanctions,  let's  start  out  with  civil  sanctions. 

Mr.  Mazzoll  If  the  gentleman  would  yield,  I  think  that  basically 
in  our  bill  we  do  that. 

In  other  words,  we  have  a  6-month  education  period.  Then  we 
have  in  the  House  version  of  the  bill  a  guaranteed  first  bite.  That 
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first  bite  could  come  1  day  later  or  1  year  later,  but  every  employer 
is  guaranteed  the  first  bite. 

Mr.  Kazen.  I  would  make  it  more  than  that  first  bite,  Mr.  Chair- 
man, because  eventually 

Mr.  Mazzoli.  In  other  words,  it  is  just  a  warning  with  that  first 
bite  and  then  you  start  the  civil  penalties,  and  then  you  start 
criminal  penalties.  So  by  the  time  you  get  to  the  criminal,  Ron,  you 
would  have  pretty  much  established  your  desire  and  determination 
to  mess  around  with  the  law.  You  cannot  possibly  just  have  backed 
into  a  criminal  category.  You  have  to  willingly  go  into  that  terri- 
tory. 

I  am  sorry.  I  did  not  want  to  cut  you  off.  It  is  a  measured,  pro- 
gressive situation  which  will  only  ensnare  the  people  who  really 
have  mischievously  and  intentionally  tried  to  hire  undocumented 
people  and  knowingly  hired  them. 

Mr.  Kazen.  Mr.  Chairman,  you  are  going  to  find  out  that  regard- 
less of  what  the  popular  conception  is,  there  are  not  too  many  em- 
ployers who  mistreat  illegal  aliens.  I  have  heard  about  this  busi- 
ness of  working  them  all  week  and  then  when  it  comes  time  to  pay, 
they  call  in  the  immigration  people  and  say,  hey,  pick  them  up, 
and  they  take  them  across  the  river  and  they  don't  get  paid. 

Mr.  Mazzoli.  Yes,  I  understand. 

Mr.  Kazen.  In  my  opinion,  I  have  not  seen  this  and  I  have  been 
on  the  lookout  for  it. 

Mr.  Mazzoli.  I  am  sure. 

Mr.  Kazen.  They  may  be  underpaid  in  some  instances,  but  the 
majority  of  them  are  now  under  minimum  wage,  they  are  all  abid- 
ing by  it. 

Mr.  Chairman,  if  you  will,  just  for  1  second,  let  me  give  you  an 
example  of  what  I  am  talking  about.  In  the  agricultural  area,  and  I 
come  from  an  agriculture  district,  last  summer  I  went  through  my 
district  on  a  real  hot  day  and  south  Texas  can  get  hot,  Mr.  Chair- 
man, 102  and  103  degrees.  They  were  harvesting  watermelons  and 
I  went  by  to  pick  up  the  watermelon  from  the  field  and  I  was  talk- 
ing to  the  owner  of  the  place  and  he  was  working  together  with  a 
bunch  of  field  hands.  I  said,  Jake,  how  is  it  coming?  He  says,  you 
see  that  field  over  there,  I  didn't  pick  one  single  melon  from  it. 
They  are  all  burned.  The  sun  just  burned  them  and  I  could  not  get 
enough  people  to  pick  them.  I  said,  what  about  this?  He  said,  what- 
ever I  get  and  every  dime  I  have  it  in  is  in  the  ground,  in  that 
fruit,  whatever  I  can  get  back,  I  am  going  to  get  back  today  be- 
cause what  is  not  picked  by  tomorrow  is  also  going  to  be  burned.  I 
said,  well,  what  about  these  people  here.  He  said,  I  will  tell  you 
what  I  did.  I  went  into  town,  into  San  Antonio,  which  is  the  biggest 
metropolitan  area  in  south  Texas  and  he  was  in  a  place  about  50 
miles  away.  He  said,  I  put  out  the  word  that  tomorrow  morning  at 
5  o'clock  I  am  going  to  come  by  here  with  two  trucks.  I  am  going  to 
hire  as  many  hands  as  I  possibly  can  at  minimum  wage.  I  am  going 
to  transport  them  to  my  place,  bring  them  back.  I  am  going  to  feed 
them  two  meals  and  I  am  going  to  pay  them  minimum  wage.  He 
says,  I  went  by  this  morning  and  these  were  the  people  I  picked  up. 
I  say,  are  there  any  illegal.  He  says,  I  didn't  ask.  I  don't  care 
whether  they  are  illegal  or  not.  I  am  interested  in  getting  my 
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money  back  and  I  am  paying  them  minimum  wage.  I  am  treating 
them  just  as  humanely  as  I  would  an  American  citizen. 

Mr.  Mazzou.  I  think  the  committee  has  reached  the  conclusion 
long  ago  that  the  majority  of  American  employers  are  not  only 
honest,  but  sensitive  to  the  needs  of  their  employees.  There  are 
some  who  play  games  and,  unfortunately,  we  have  to  sometimes 
craft  laws  to  deal  with  them,  but  the  majority  of  the  people  are 
straight.  We  appreciate  that. 

Mr.  Kazen.  One  more  thing,  Mr.  Chairman.  You  will  fmd  that  a 
lot  of  those  places  in  the  Southwest,  they  have  people  who  come  in 
and  work  for  them  for  about  6  months.  They  go  back  to  their  fami- 
lies and  the  next  year  they  come  right  back  to  the  same  place. 
Now,  if  they  were  not  being  treated  well,  they  would  not  do  it,  Mr. 
Chairman. 

Mr.  Mazzoli.  Gentlemen,  I  thank  you  very  much.  I  appreciate  it. 
We  will  be  happy  to  receive  any  additional  information  later. 

Mr.  Kazen.  Thank  you  so  much  for  your  attention. 

TESTIMONY  OF  BEN  JARRATT  BROWN,  EXECUTIVE  DIRECTOR, 
ALLIANCE  FOR  IMMIGRATION  REFORM;  SAM  BERNSEN,  WASH- 
INGTON REPRESENTATIVE,  AMERICAN  COUNCIL  ON  INTERNA- 
TIONAL PERSONNEL;  HOWARD  KNICELY,  VICE  PRESIDENT, 
HUMAN  RELATIONS,  TRW,  ON  BEHALF  OF  NATIONAL  ASSOCI- 
ATION OF  MANUFACTURERS  AND  THE  BUSINESS  ROUNDTABLE: 
ROBERT  T.  THOMPSON,  CHAIRMAN,  BOARD  OF  DIRECTORS, 
AND  CHAIRMAN,  LABOR  RELATIONS  COMMITTEE,  CHAMBER 
OF  COMMERCE  OF  THE  UNITED  STATES;  WILLIAM  D.  TOOHEY, 
PRESIDENT,  TRAVEL  INDUSTRY  OF  AMERICA:  JAMES  G.  VAN 
MAREN,  DIRECTOR,  AGRICULTURAL  DEPARTMENT,  CALIFOR- 
NIA CHAMBER  OF  COMMERCE;  AND  GEORGE  M.  VON  MEHREN, 
VICE  CHAIRMAN,  IMMIGRATION  COMMITTEE,  NATIONAL  FOR- 
EIGN TRADE  COUNCIL 

Mr.  Mazzoli.  We  now  welcome  and  ask  to  step  forward  to  the 
table  a  panel  of  Ben  Jarratt  Brown,  executive  director  of  the  Alli- 
ance for  Immigration  Reform;  Mr.  Sam  Bernsen,  Washington  rep- 
resentative of  American  Council  on  International  Personnel;  Mr. 
Howard  Knicely,  vice  president  of  TRW  on  behalf  of  the  National 
Association  of  Manufacturers  and  the  Business  Roundtable;  Robert 
T.  Thompson,  chairman  of  the  board  of  the  directors  and  chairman 
of  the  Labor  Relations  Committee  of  the  U.S.  Chamber  of  Com- 
merce; Mr.  William  Toohey,  Travel  Industry  of  America;  James 
Van  Maren,  agricultural  department,  California  Chamber  of  Com- 
merece;  Mr.  George  von  Mehren,  vice  chairman.  Immigration  Com- 
mittee, National  Foreign  Trade  Council. 

Gentlemen,  in  order  for  us  to  proceed  with  any  degree  of  dis- 
patch, we  have  to  keep  to  a  5-minute  rule  for  each  direct  presenta- 
tion. Then  my  colleagues  and  I  will  ask  whatever  questions  we 
have. 

I  guess  we  will  just  take  you  in  alphabetical  order. 
So  if  we  can  start,  Sam  Bernsen,  5  minutes. 

I  am  going  to  set  the  clock.  You  turn  into  a  pumpkin  if  you  con- 
tinue longer  than  that. 
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Mr.  Bernsen.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Sam  Bernsen.  I  appreciate  the  opportunity  to  appear  here 
as  the  Washington  representive  of  the  American  Council  on  Inter- 
national personnel. 

Our  members  are  major  business  organizations  vitally  interested 
in  facilitating  the  movement  of  international  personnel  across  na- 
tional borders.  ACIP  supports  immigration  reform.  In  the  last  ses- 
sion, we  endorsed  the  Simpson-Mazzoli  proposals  for  employers 
sanctions  and  we  continue  to  support  them.  However,  several  mat- 
ters are  of  particular  concern. 

We  strongly  favor  reform  of  legal  immigration  to  separate  the  al- 
location of  visa  numbers  for  independent,  immigrants  from  rela- 
tives. 

This  change  is  needed  to  establish  a  different  visa  system  for  the 
different  immigrant  categories  and  to  rationally  re-define  the  inde- 
pendent groups  in  favor  of  those  who  would  most  benefit  our  coun- 
try. 

The  version  of  the  bill  passed  by  the  Senate  in  the  last  session 
would  do  this.  It  expressly  recognizes  business  professionals  and  as- 
sures that  skilled  persons  and  investors  are  given  perference  over 
the  unskilled.  We  believe  that  any  legitimate  differences  regarding 
visas  should  not  be  an  impediment  for  enacting  separate  visa  num- 
bers to  independent  immigrants. 

On  the  matter  of  students,  we  respectfully  submit  that  the  pro- 
posed restrictions  are  based  on  an  erroneous  belief  that  many  stu- 
dents are  law  violators,  that  they  use  the  opportunity  to  study  here 
as  a  foot  in  the  door  to  remain  permanently  and  take  jobs  from 
U.S.  workers. 

There  is  no  reasonable  basis  for  this  belief.  The  Immigration 
Service  said  in  the  Federal  Register  on  May  28,  1982  at  page  23463: 
"There  is  little  evidence  that  students  violate  their  entry  and  stay 
to  a  greater  extent  than  other  non-immigrants."  As  to  students 
who  would  take  jobs  from  Americans,  it  must  be  remembered  that 
these  jobs  are  protected  by  the  labor  certification  requirement. 
Unless  the  Secretary  of  Labor  certifies  that  a  worker  is  not  availa- 
ble, the  student  cannot  take  the  job  and  remain  permanently.  It 
should  also  be  remembered  that  in  the  world  of  scholars,  the 
United  States  today  is  the  Alexandria  of  ancient  times.  Foreign 
students  flock  to  our  great  educational  institutions  to  absorb  ad- 
vanced knowledge,  fill  unused  classroom  space,  and  bring  foreign 
exchange.  We  should  not  greet  them  with  restrictions  and  suspi- 
cions. If  the  committee  is  not  persuaded  that  the  restriction  should 
be  dropped,  we  suggest  the  restrictions  at  least  be  modified  as  set 
forth  in  our  formal  statement  to  assure  that  the  legitimate  needs  of 
the  U.S.  economy  are  not  ignored. 

The  efficiency  of  the  present  labor  certification  procedure  is  un- 
versally  criticized.  What  the  bill  proposes  as  a  remedy  is  that  the 
Labor  Department  be  allowed  to  establish  comprehensive  schedules 
of  certifiable  and  noncertifiable  jobs  on  the  basis  of  national  labor 
market  data  without  regard  to  specific  job  opportunity. 

The  Labor  Department  could  then  rely  exclusively  on  those 
schedules  in  determining  whether  to  issue  certification.  That  is 
what  we  are  concerned  about,  exclusive  reliance  on  schedules.  In 
today's  complex  business  world,  too  many  jobs  are  not  susceptible 
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to  scheduling.  Please  be  assured  that  we  welcome  expanded  sched- 
uling as  an  important  facilitative  measure,  but  in  all  fairness  to 
business,  the  bill  should  also  mandate  an  individual  certification 
procedure  where  the  job  has  special  requirements.  We  have  submit- 
ted explicit  language  for  this  purpose  and  urge  its  adoption. 

The  last  suggestion  I  would  like  to  make  is  one  which  has  not 
appeared  in  any  of  the  legislative  proposals— the  enactment  of  a 
program  for  facilitation  of  intracompany  transferees.  The  proposal 
would  save  time,  expense,  and  paperwork  for  the  Government  and 
business.  Almost  1  year  ago,  ACIP  submitted  this  proposal  to  INS. 
The  INS  response  was  decidely  favorable,  but  we  have  not  seen  any 
implementing  action.  The  growing  trend  toward  creation  of  joint 
ventures  between  United  States  and  foreign  corporations  makes 
the  proposal  particularly  timely  and  useful  for  inclusion  in  the  im- 
migration reform  package. 

The  views  I  have  expressed  have  been  discussed  among  other 
business  organizations  interested  in  immigration  legislation.  I  be- 
lieve you  will  find  that  we  are  in  general  agreement. 

On  behalf  of  ACIP,  I  repeat  its  endorsement  of  the  Simpson-Maz- 
zoli  bill.  We  hope  the  bill  drafted  by  this  committee  will  draw  on 
the  experience  of  last  year  and  include  changes  and  take  into  ac- 
count the  legitimate  needs  of  the  Nation's  business  community. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Bernsen.  You  got  us  off 
to  a  good  start  within  your  time  limit. 

[The  complete  statement  follows:] 
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Prepared  Statement  of  Sam  Bernsen,  Washington  Representative,  American 
Council  on  International  Personnel 

Mr.  Chairman  and  Members  of  tlie  Couijiiittee: 

My  name  is  Sam  Bernsen,  and  I  am  pleased  to  appear  before  you 
in  my  capacity  as  Washington  Representative  of  the  A,Ticrican 
Council  of  International  Personnel  (ACIP).  Our  organization  is 
comprised  of  major  multinational  and  national  corporations  and 
institutions  with  a  vital  interest  in  facilitating  the  movement  of 
international  personnel  across  national  borders.  Austin  T. 
Fragomen,  Jr.,  Chairman  of  the  Board  of  ACIP,  has  appeared  before 
this  committee  previously  during  the  97th  Congress  to  set  out  the 
views  of  ACIP  with  regard  to  immigration  reform,  as  embodied  in 
the  Simpson-Mazzol i  Bill.  The  opportunity  to  present  ACIP's  views 
to  this  committee  has  been  a  valued  one  to  our  members  and,  I 
hope,  an  enlightening  one  for  the  members  of  this  committee.  I 
express  again  today  my  appreciation  for  still  another  opportunity 
to  elaborate  on  the  views  of  our  members  with  regard  to 
immigration  reform  and  can  only  hope  that  the  work  of  this 
committee  will  result  in  enactment  of  a  much-needed  revision  of 
the  immigration  laws  in  this  congressional  term. 

ACIP  has  repeated  on  many  occasions,  both  before  this 
committee  and  in  individual  communications  to  members  of  Congress, 
its  commitment  to  reform  of  the  current  immigration  statute  to 
create  a  fair,  equitable  and  streamlined  system  providing  for  the 
admission  to  this  country  of  qualified  immigrants  and 
nonimmigrants.  As  a  part  of  our  commitment  to  immmigration  reform, 
ACIP  has  endorsed  the  proposals  encapsulated  in  the  Simpson- 
Mazzoli  Bill  last  term  for  employer  sanctions  and  amnesty  for 
certain  undocumented  aliens.    V,'e  continue  to  believe  that  the 
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basic  concept  of  sanctions  is  a  good  one  that  should  not  be 
objectionable  to  members  of  the  business  community.  As  long  as 
the  mechanics  for  enforcing  the  recordkeeping  and  reporting 
requirements  included,  in  the  sanctions  proposal  do  not  put 
employers  in  potential  conflict  with  other  regulatory  schemes, 
such  as  Equal  Employment  Opportunity  regulations,  the  Simpson- 
Mazzoli  proposal  represents  a  feasible  and  fully  acceptable  basis 
for  enacting  employer  sanctions. 

Reform  of  the  Immigration  Selection  System:  Independent  Immigrants 

Of  the  immigration  reform  proposals  that  were  debated  before 
Congress  last  term,  the  one  that  most  concerns  ACIP  members  is  the 
salutary  proposal  in  the  original  bill  for  creation  of  a  separate 
immigration  selection  category  for  independent  immigrants.  The 
elimination  of  this  proposal  by  the  full  Judiciary  Committee 
resulted  in  a  bill  that  failed  to  address  the  principal  problems 
faced  by  the  business  community  in  hiring  and  transferring  foreign 
nationals.  This  committee  should  carefully  consider  these 
problems  before  endorsing  the  elimination  of  such  obviously 
necessary  reform.  The  original  reform  proposal  allocated  100,000 
immigrant  visa  numbers  to  independent  immigration  categories. 
Five  categories,  later  synthesized  to  four,  were  established,  with 
priority  given  to  persons  of  exceptional  ability  in  the  arts, 
sciences  and  business,  followed  by  preference  to  skilled  workers 
and  investors  of  a  substantial  amount  of  capital.  One  positive 
feature  of  this  proposal  was  the  alloction  of  numbers  between  the 
categories  by  means   of   a   straight   "fall- through"   system:   the 
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highest  priority  would  be  allocated  all  of  the  visa  numbers 
required  by  demand  before  any  numbers  would  be  available  to  the 
next  priority.  The  one  exception  to  this  allocation  method  was  a 
maximum  of  ten  percent  of  the  total  visa  numbers  to  the  investor 
category.  Because  of  the  increased  number  of  immigrant  visas 
available  to  independent  immigrants  in  the  proposed  system  over 
the  present  system,  we  foresee  that  the  needs  of  the  business 
community  will  be  adequately  served  by  the  total  reform  proposal. 

Through  the  course  of  congressional  consideration  of  the 
Simpson-Mazzoli  Bill  last  term,  several  changes  were  wrought  in 
the  immigration  selection  system  proposal.  First,  the  number  of 
visas  allotted  to  independent  immigrants  was  reduced  to  75,000 
from  the  original  100,000,  and  the  requirements  for  classification 
in  the  investor  category  were  eased  somewhat  with  regard  to  the 
location  of  the  investment  enterprise  in  an  area  of  high 
unemployment.  Finally,  upon  consideration  of  the  proposal  in  the 
House  of  Representatives,  the  Simpson-Mazzoli  revision  of  the 
immigration  selection  system  was  eliminated. 

ACIP  spoke  out  strongly  against  the  elimination  of  the 
Simpson-Mazzoli  proposal,  and  we  continue  to  do  so.  The  positive 
aspects  of  the  proposal  --  an  allotment  of  visas  to  independent 
immigrants  sepirate  from  the  allotment  to  family  groups,  a 
redefinition  of  the  preference  categories,  and  the  "fall- through" 
allocation  system  --  are  a  vast  improvement  over  the  current 
system.  At  present,  the  immigration  requests  of  many  business 
executives  languish  for  several  years  because  they  can  only 
qualify  under  the  lowest  preference  category.   This  problem  arises 
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because  no  more  than  S7,000  visas  are  currently  available  to 
independent  iimnigrat ion  categories,  the  categories  are  defined  so 
that  it  is  questionable  whether  even  some  high-level  business 
executives  can  qualify  in  the  higher  of  the  two  independent 
immigration  preferences,  and  the  backlog  in  the  family  preference 
categories  because  of  ever- increasing  demand  leaves  fewer  and 
fewer  visas  for  the  lowest  preferences.  Our  members  see  no 
rational  explanation  for  requiring  high-level  executives  and 
skilled  technical  personnel  to  stand  in  line  for  two  or  three 
years  behind  unskilled  labor,  as  the  present  system  requires.  The 
dollar  loss  this  system  causes  to  the  U.S.  economy  can  only  be 
guessed  at,  but  the  harm  it  causes  is  clear.  No  amount  of 
controversy  over  the  proper  allotment  of  family  reunification  visa 
numbers  should  deter  this  body  from  adopting  a  reform  proposal 
which  it  found  necessary  last  year,  and  which  continues  to  be  one 
of  the  most  essential  reforms  this  body  can  enact. 

It  is  imperative  that  the  immigration  reform  proposal 
establishing  a  separate  independent  immigrant  selection  system  be 
enacted  in  this  round  of  immigration  reform.  While  there  are 
admittedly  differences  of  opinion  regarding  the  relative 
importance  of  the  family  reunification  and  independent  immigrant 
sectors  of  the  total  immigrant  visa  allotment,  these  differences 
do  not  appear  to  ACIP  to  be  irreconcilable.  Our  greatest  fear  is 
that  the  much  needed  reform  of  the  immigration  selection  system, 
if  not  enacted  at  this  time,  will  fail  to  gain  sufficient  interest 
on  its  own  merits  to  be  enacted  at  a  later  time.  As  active 
participants  in  the  legislative  process,  the  committee  members  are 
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all  aware  of  the  energy  and  leadersliip  that  is  required  to  enact 
any  piece  of  legislation.  While  the  leadership  in  this  case  is 
not  lacking,  the  energy  needed  to  put  through  meaningful  reform  in 
an  area  so  little  understood  by  so  many  may  well  dissipate  after  a 
first  round  of  reform. 

The  im;nigration  selection  system  cannot  wait  another  thirty 
years  before  it  is  finally  revised.  Particularly,  tlie  needs  of 
business,  and  as  a  corollary  the  American  economy,  v/ill  continue 
to  be  short-changed  without  addressing  the  critical  problems 
business  faces  under  the  present  immigration  system.  The  original 
Simpson-Mazzol i  proposal  was  a  reasoned  and  well-balanced  approach 
to  these  problems.  Certainly  some  way  can  be  found  to  include  in 
this  immigration  reform  package  the  basic  features  of  that 
proposal:  a  separate  allotment  of  visas  to  independent  ii-^migrants , 
some  increase  in  the  number  of  available  visas,  and  a  redefinition 
of  the  eligible  categories.  No  proposal  is  more  important  for 
this  committee  to  consider  than  the  inclusion  of  some  form  of  this 
proposal  in  its  final  product. 
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Labor  Certification  Procedures 

Anotlier  concern  of  our  members  is  with  the  form  that  labor 
certification  reform  proposals  took  in  the  last  Congress.  The 
proposal  incorporated  in  the  Simpson-Mazzol i  Bill  and  finally 
adopted  by  the  Senate  would  permit  the  Secretary  of  Labor  to 
fulfill  the  labor  certification  requirement  without  reference  to 
the  particular  job  opportunity  and  by  use  of  national  labor  market 
information,  rather  than  by  reference  to  the  labor  market  in  the 
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area  of  intended  employment.  U'hile  a  streamlining  of  the  labor 
certification  process  through  greater  reliance  on  labor  market 
data  is  a  desirable  change  from  ACIP's  viev/point,  we  continue  to 
believe  that  the  Senate's  version  of  this  proposal  would  permit 
the  Department  of  Labor  to  dispense  with  the  individual  labor 
certification  procedure  in  favor  of  comprehensive  schedules  of 
certifiable  or  noncer t if iable  occupations. 

This  result  would  be  highly  undesirable  from  the  standpoint 
of  the  business  community.  Many  positions  in  today's  highly 
complex  business  scene  are  not  readily  susceptible  to  such 
scheduling.  The  specific  requirements  of  many  positions  in 
sophisticated  multinational  operations  are  so  specialized  that  it 
would  seem  to  be  impossible  for  any  set  of  schedules,  no  matter 
how  comprehensive,  to  account  for  all  positions.  The  result  v;ould 
undoubtedly  be  a  degree  of  generalization  with  regard  to  business 
positions  that  might  prevent  the  granting  of  labor  certification 
for  a  position  for  which  a  demonstrable  shortage,  but  no 
appropriate  category  on  a  Department  of  Labor  schedule,  exists. 

In  the  House  Judiciary  Committee,  an  amendment  to  the 
language  of  the  Senate  bill  was  adopted  which  accounts  in  part  for 
the  concerns  of  ACIP.  Under  the  House  version,  the  Secretary  of 
Labor  would  be  permitted  to  use  nationwide  labor  market 
information  "with  or  without  reference  to  the  specific  job  for 
which  certification  is  requested".  This  amendment  was  apparently 
an  effort  to  at  least  implicitly  authorize  the  use  of  an 
individual  labor  certification  procedure  in  appropriate  cases. 

ACIP  continues  to  believe  tliat  explicit  statutory  language  is 
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needed  to  prevent  the  Department  oC  Labor  from  relying  exclusively 
on  predetermined  schedules  of  certifiable  occupations  in  issuing 
labor  certifications.  Last  year,  we  put  forward  proposed  language 
which  would  accomplish  this  result  and  we  continue  to  advocate  its 
inclusion  in  the  labor  certification  section  of  an  immigration 
reform  bill.  While  permitting  reference  to  national  labor  market 
data  and  reliance  on  scheduling,  our  proposal  provides:  "When  the 
employer  believes,  however,  that  the  specific  job  opportunity  has 
special  requirements  not  adequately  accounted  for  in  the  national 
labor  market  information,  he  shall  be  accorded  the  opportunity  to 
demonstrate  th  it  the  conditions  in  this  section  are  met,  through 
such  procedures  as  the  Secretary  of  Labor  shall  specify."  This 
language  would  require  provision  for  an  individual  testing  of  the 
labor  market  in  those  cases  in  which  the  employer  requests  it. 
ACIP  believes  that  the  interests  of  the  business  community  are 
best  served  by  this  proposal  and  continues  to  urge  its  adoption. 

Two-year  Foreign  Residency  Requirement  for  Students 

One  of  the  most  controversial  provisions  of  the  Simpson- 
Mazzoli  Bill  in  the  last  Congress  was  the  proposal  to  subject  all 
foreign  students  to  the  requirement  that  they  return  to  their  home 
countries  for  two  years  prior  to  having  the  opportunity  to  reenter 
the  United  States  either  as  immigrants  or  temporary  worker 
nonimmigrants.  The  controversy  created  by  this  provision  was  well- 
deserved,  because  its  broad  sweep  failed  to  account  for  many 
legitimate  situations  involving  foreign  students  with  skills  and 
training  in  short  supply  in  tliis  country. 
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ACIP  applauds  the  efforts  of  this  committee  last  term  to 
narrow  that  broad  sweep,  and  hopes  that  tlii's  term  it  will  go 
farther.   Wliile   the   two-year   foreign  residency  requirement   for 
exchange  visitors   in  the  "J"  nonimmigrant  category  bears  some 
reasonable  relationship  to  the  purposes  of  the  exchage  program  -- 
to  impart  to  an  alien  skills  in  short  supply  in  his  home  country  - 
no   such  purpose   underlies   the  provision  to  permit  foreign 
students  to  study  in  this  country.   Section  101(a)(15)  (F)  of  the 
current  Act  does  not  require  as  a  prerequisite  to  admission  of  a 
foreign  student  that  he  not  be  able  to  obtain  the  training  and 
education  in  his  home  country.   Regardless  of  the  quality  of  such 
programs  in  his  own,  or  other,  countries,  he  may  still  choose  to 
come  to  the  United  States  to  undertake  his  academic  program.  In 
addition,  most  foreign  students  do  return  to  their  home  country 
upon   completion   of   their   education,   even   without   a   foreign 
residency  requirement.    Therefore,   it   would  appear   that   this 
provision  would  serve  little  purpose  in  affecting  what  is  already 
the  prevailing  situation  with  regard  to  the  temporary  stay  of  most 
students. 

Despite  the  lack  of  any  clear  relationship  between  the 
admission  of  foreign  students  to  this  country  and  the  proposed 
two-year  foreign  residency  requirement,  it  is  clear  that  the 
proposal  has  many -proponents .  A  perception  undoubtedly  exists  that 
foreign  students  use  the  opportunity  to  gain  temporary  admission 
to  this  country  to  study  as  a  "foot  in  the  door"  to  remain  here 
permanently,  taking  high-paying  jobs  from  U.S.  workers.  As  a 
foundation   for   imposition   of   the   two-year   foreign   residency 
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requirement,  however,  this  perception  is  highly  questionable  and 
the  result  is  slior  t  -  sighted  indeed.  Only  those  students  v/hose 
skills  are  demonstrably  in  short  supply  in  this  country,  as 
evidenced  by  the  issuance  of  a  labor  certification,  can  hope  to 
remain  here  permanently.  The  labor  certification  procedure  is  the 
safeguard,  already  incorporated  into  the  statute,  to  prevent  alien 
students  from  using  their  admission  to  a  U.S.  university  as  a 
wedge  into  the  U.S.  job  market.  If  the  skills  developed  by  the 
alien  through  his  education  are  truly  in  short  supply  and  his 
employment  would  not  displace  a  U.S.  worker,  then  the  position  he 
is  to  fill  would  need  to  be  filled  from  outside  of  the  U.S.  labor 
market,  whether  or  not  the  student  is  permitted  to  fill  it.  The 
only  difference  is  that  the  company  with  the  need  for  the 
student's  skills  -would  have,  to  engage  in  expensive  recruitment 
campaigns  abroad  and  fill  the  position  with  an  alien  whose 
educational  credentials,  because  they  are  not  necessarily  from  a 
U.S.  university,  might  not  be  as  outstanding  as  the  student  who 
studied  here. 

In  short,  it  is  the  position  of'  ACIP  that  the  two-year 
foreign  residency  requirement  does  not  serve  a  useful  function  and 
is  based  on  a  faulty  assumption  regarding  the  role  played  by 
foreign  students  in  the  U.S.  labor  market.  IVhile  high 
unemployment  is  troubling  to  everyone,  the  answer  to  the  problem 
is  not  to  force  vacancies  on  companies  for  positions  that  cannot 
be  filled  from  the  unemployed  labor  pool.  ACIP  believes  that  those 
considering  immigration  reform  in  this  body  Iiave  underestimated 
the  shortages  of  certain  types  of  persons  on  the  U.S.  economy. 
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The  proposal  for  tii.ied  phase-out  of  any  waivers  of  the  requirement 
particularly  reflects  this  lack  of  understanding.  Shortages  of 
higli  technology  people  goes  to  the  very  essence  of  educational 
objectives  and  societal  values.  ACIP  is  not  aware  of  any  data 
which  would  suggest  that  U.S.  workers  are  moving  to  fill  the 
shortage  which  demonstrably  exists  in  many  technical  and 
scientific  fields.  While  the  increase  in  interest  in  these  fields 
by  U.S.  workers  and  students  would  be  desirable  and  might  obviate 
the  need  for  reliance  on  foreign  students,  a  change  in  attitude 
and  preference  of  this  nature  is  not  sometliing  that  the  business 
community  or  this  Congress  can  control  or  direct.  In  a  free 
so'iety,  we  must  live  with  the  preferences  of  our  citizenry,  and 
unless  this  body  can  perceive  a  shift  in  the  attitudes  and 
preferences  of  American  workers  and  students  that  is  not  readily 
apparent  to  ACIP  there  is  no  basis  for  imposing  a  time  restriction 
on  the  granting  of  waivers  to  foreign  students.  When  the  time 
comes  that  U.S.  students  are  clamoring  to  receive  Ph.D.  degrees 
in  physics  or  electrical  engineering,  the  U.S.  business  community 
will  respond  to  the  changed  labor  market  conditions,  or  the 
Congress  will  undoubtedly  require  a  response.  Until  that  time 
comes,  however,  a  time  restriction  of  the  type  proposed  in  the 
House  is  not  a  useful  provision. 

If  some  form  of  a  foreign  residency  requirement  must  be 
adopted  as  part  of  the  overall  immigration  reform  proposal,  this 
committee  must  make  certain  that  the  legitimate  needs  of  the  U.S. 
economy  are  not  ignored.  The  incorporation  of  adequate  waiver 
provisions  into  any  foreign  residency  proposal  is  essential  to 
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assure  that  the  business  community  can  fill  its  need  for 
sophisticated  talent  and  remain  competitive  with  the  highly 
efficient  operations  of  foreign  industry. 

The  waivers  adopted  by  the  House  Judiciary  Committee  last 
year  provide  a  good  starting  point  for  considering  the  needs  of 
the  business  community.  Included  v.-ere  ivaivers  for  those  alien 
students  offered  a  research  or  technical  position  in  the  field 
which  they  received  their  degree  by  a  U.S.  employer,  provided  a 
labor  certification  is  obtained.  IVaivers  were  also  provided  for 
certain  aliens  engaged  in  specified  temporary  training  programs 
under  Section  101 (a) ( 15 ) (H) C i i i )  of  the  current  statute,  and  for 
persons  filling  teaching  positions  in  certain  technical  and 
scientific  fields . 

ACIP  recommends  that  two  changes  be  made  in  the  House 
proposal  that  are  necessary  to  provide  business  with  the  maximum 
flexibility  to  meet  its  needs  for  skilled  technical  personnel. 
First,  provision  must  be  made  for  the  v/aiver  of  the  requirement 
for  those  aliens  with  technical  and  research  capability  whose 
skills  are  sought  on  a  temporary  basis  by  a  U.S.  employer. 
Provision  for  change  of  nonimmigrant  status  from  the  student 
category  to  the  H-1  temporary  worker  category  would  provide  the 
business  community  with  access  to  desperately  needed  skills 
without  requiring  a  commitment  to  permanent  resident  status  for 
the  alien.  Without  this  provision,  immigrant  visas  would  be 
needlessly  allotted  to  persons  for  whom  a  company's  need  is  only 
short-term,  such  as  those  persons  whose  skills  are  required  on  a 
limited  research  project.   In  addition,  a  safeguard  against  abuse 
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of  tills  chanjje  of  status  provision  is  already  built  into  the 
current  statute,  since  Section  214  of  the  Act  requires  that  the 
Attorney  General  approve  the  classification  of  any  alien  as  a 
qualified  temporary  worker  in  the  H-1  category.  Since  the  alien's 
qualifications  are  clearly  subject  to  rigorous  scrutiny  under  this 
provision,  a  regular  check  can  be  made  to  assure  that  only  those 
aliens  who  truly  possess  research  and  technical  capabilities  are 
the  beneficiaries  of  the  waiver. 

Second,  the  waivers  themselves  should  be  broadened  to  cover 
students  in  any  area  for  which  a  graduate  level  degree  is  required 
and  a  labor  certification  can  be  obtained.  As  long  as  the 
safeguard  of  labor  certification  is  present,  there  is  no  logical 
or  sound  reason  for  not  permitting  students  who  meet  labor 
certification  requirements  to  remain  in  the  United  States.  The 
U.S.  economy  is  dramatically  affected  by  such  shortages  whether 
they  occur  in  such  areas  as  international  banking  or  marketing  or 
in  the  technical  and  research  fields  for  which  waivers  were 
provided  in  the  House  version  of  the  bill  last  term.  The  ability 
of  U.S.  business  to  remain  competitive  in  the  international  market 
place  is  the  key  consideration  that  ought  to  govern  the 
committee's  consideration  of  this  delicate  issue. 

Other  Proposals  Affecting  the  Business  Community 

Several  other  provisions  of  the  Simpson-Mazzol i  reform 
measure  presented  to  Congress  last  year  are  of  interest  to  ACIP's 
membership.  One  of  the  provisions  with  regard  to  family 
reunification  presents  a  very  human  problem  which  we  believe  this 
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committee  must  address.  As  originally  proposed,  the  Simpson- 
Mazzoli  Bill  would  have  eliminated  immigration  preference 
consideration  for  the  unmarried  adult  sons  and  daughters  of  U.S. 
permanent  residents.  This  provision  would  have  caused  particular 
hardship  to  those  families  coming  to  the  United  States  as 
employees  of  multinational  corporations  who  counted  among  the 
family  unit  children  over  21  years  of  age  who  still  depend  for 
support  on  their  parents.  In  today's  sophisticated  society  it  is 
not  unusual  for  children,  particularly  those  still  in  school,  to 
be  a  part  of  the  family  unit  well  past  the  age  of  21.  V.'hile  the 
Senate  adopted  this  limitation  on  eligibility  for  permanent 
residence,  the  House  Judiciary  Committee  amended  this  proposal  to 
provide  for  permanent  residence  for  those  children  of  U.S. 
permanent  residents  up  to  the  age  of  26.  ACIP  believes  that  this 
proposal  is  beneficial  and  would  eliminate  needless  hardship  to 
the  families  of  many  company  executives  and  employees,  who  might 
not  accept  U.S.  assignments  if  they  were  unable  to  preserve  their 
family  unit. 

Another  provision  of  the  bill  passed  by  the  Senate  last  year 
which  could  create  unnecessary  hardship  is  the  strict  bar  to 
adjustment  of  status  for  those  persons  who  have  "failed  to 
maintain  continuously  a  legal  status  since  entry  in  the  United 
States."  The  House  Judiciary  Committee  adopted  an  amendment  to 
this  provision  which  would  bar  adjustment  for  those  persons  "not 
in  legal  immigration  status  on  the  date  of  filing  the  application 
for  adjustment  of  status."  Thus,  aliens  who  have  failed  to 
m.aintain  legal  status  since  their  entry  into  the  United  States, 
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but  who  have  corrected  such  failure  and  regained  proper  status 
prior  to  the  filing  of  an  adjustment  application  would  be  elisible 
for  adjustment.  This  provision  accounts  more  fully  for  the  act 
uncommon  situation  in  wliich  an  alien  fails  to  maintain  valid 
status  because  of  a  technical  violation  of  th.e  law,  or  because  of 
changing  interpretations  of  the  law.  ACIP  endorses  the  House 
Judiciary  Committee's  language  as  more  realistic  in  view  of  the 
complex  nature  of  the  immigration  statute.  It  accounts  for  the 
good  faith  effort  of  persons  to  comply  with  all  provisions  of  the 
immigration  statute,  as  evidenced  by  their  regaining  of  valid 
status,  while  furthering  the  obvious  policy  goal  of  not  rewarding 
those  persons  who  have  consciously  failed  to  comply  with  the  law. 

Finally,  I  want  to  take  this  opportunity  to  continue  to 
endorse  a  proposal  which  lias  not  appeared  in  any  version  of  the 
immigration  reform  proposals  that  have  been  considered  by  the 
Congress:  the  enactment  of  an  intracompany  transferee  program 
similar  in  mechanics  to  the  present  exchange  visitor  program. 
Under  ACIP's  proposal,  which  Mr.  Fragomen  has  presented  to  tiiis 
committee  previously,  multinational  companies  that  regularly 
transfer  a  significant  number  of  personnel  to  the  United  States 
would  be  authorized  to  issue  their  own  approval  notices,  subject 
to  the  agreement  of  a  U.S.  consul  to  issue  a  nonimmigrant  visa  to 
the  employee  as  a  bona  fide  nonimmigrant.  The  INS  would  no  longer 
need  to  approve  petitions  on  behalf  of  the  employee  once  it  had 
certified  that  the  company  qualified  for  an  intracompany  transfer 
program.  The  company  v.'ould  thus  be  saved  in  every  case  from 
demonstrating   that   its   corporate   structure   qualifies   for 
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consideration  in  tlie  "I,"  nonimuii  grant  category.  Khile  this 
program  coulJ  be  instituted  adr.ii  ni  strat  i  voly ,  and  in  fact  the  INS 
has  had  sucli  a  program  under  active  consideration,  it  has  been 
almost  a  year  since  that  consideration  began.  ACIP  believes  that 
congressional  action  on  this  proposal  through  its  inclusion  in  the 
immigration  reform  package  would  insure  its  institution  and 
finally  bring  about  a  desirable  clian£,e  that  would  save  both  the 
government  and  business  from  unnecessary  paperwork  and  expense. 

Conclusion 

I  wish  to  conclude  by  repeating  ACIP's  endorsement  of 
immigration  -eform  in  general,  and  the  Simpson-Mazzol  i  proposal  in 
particular.  While  there  is  room  for  improvement  in  this  proposal, 
it  stands  as  an  admirable  basis  for  reforming  our  immigration  laws 
in  a  manner  that  would  satisfactorily  serve  the  nation's  business 
community.  ACIP  engaged  in  major  efforts  in  the  last  Congress  to 
assure  the  passage  of  this  legislation,  including  communications 
with  every  member  of  this  House  urging  its  enactment.  V/e  also 
wrote  to  Representative  Rodino  in  the  week  preceding  its 
consideration  by  the  full  House  to  endorse  the  proposal  despite 
some  of  the  misgivings  already  cited.  We  will  continue  this  year 
to  seek  the  best  possible  immigration  legislation.  V/e  fervently 
hope  that  the  bill  drafted  by  this  committee  will  draw  upon  the 
experience  of  the  last  year  and  will  include  changes  from  the 
original  proposal  that  take  into  account  the  legitimate  interests 
of  the  nation's  business  community. 
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Mr.  Mazzoli.  Mr.  Ben  Jarratt  Brown  is  recognized  for  5  minutes. 

Mr.  Brown.  I  am  Ben  Brown,  president  of  CGA,  Inc.,  and  execu- 
tive director  of  the  Alliance  for  Immigration  Reform,  Inc.  The  alli- 
ance represents  some  of  our  country's  leading  international  high- 
technology  companies. 

The  alliance  supports  the  timely  and  important  work  of  your 
subcommittee  and  strongly  endorses  your  efforts  to  bring  illegal 
immigration  under  control,  to  place  a  reasonable  limit  on  the 
annual  flow  of  immigrants  into  the  United  States  and  to  establish 
workable  prohibitions  on  the  hiring  of  illegal  immigrants. 

As  you  know,  the  alliance  worked  vigorously  last  year  to  rally 
business  support  for  immigration  reform.  On  the  touchy  issue  of 
sanctions  we  have  repeatedly  made  the  point  this  way: 

The  proposect  of  jobs  is  the  magnet  that  draws  illegal  immi- 
grants. 

Business  creates  the  magnet,  not  Government. 

If  the  magnet  is  to  be  shut  off,  then  business  must  do  it. 

Government  can  and  should  set  the  policy;  business  can  and 
should  then  aid  in  its  implementation. 

It  is  right  for  Government  and  business  to  work  together  to 
make  the  law  work.  It  is  equally  right  for  those  who  refuse  to 
honor  the  law  to  face  penalties — or  sanctions — for  breaking  it. 

Two  facts  are  clear: 

First,  only  those  with  an  active  interest  in  breaking  the  law  can 
be  opposed  to  the  means  to  assure  its  effective  enforcement. 

Second,  those  who  continue  to  oppose  penalties  or  sanctions  must 
properly  propose  equally  workable  alternatives.  They  have  yet  to 
do  so. 

There  is,  of  course,  the  very  real  and  legitimate  concern  that  the 
law,  in  setting  up  penalties  or  sanctions,  may  invite  administrative 
overkill  or  excesses.  We  share  the  concern  of  the  U.S.  Chamber  of 
Commerce  and  others  about  the  potential  demand  for  unduly  bur- 
densome paperwork  and  recordkeeping.  We're  also  concerned  about 
the  possibility  of  unrealistically  restrictive  interpretations  of  what 
constitutes  a  good-faith  effort  to  comply  and  about  how  sanctions 
may  be  aggregated— issues  that  will  be  discussed  at  greater  length 
by  the  National  Association  of  Manufacturers  and  the  Business 
Roundtable. 

We  know  it  is  not  the  intent  of  this  subcommittee  to  sponsor  ad- 
ministrative excesses.  In  that  connection,  we,  who  represent  the 
concerns  of  business,  have  submitted  several  amendments  that, 
based  on  the  practical  experience  of  the  business  sector,  will  re- 
solve the  concerns  and,  at  the  same  time,  assure  equally  or  more 
effective  reinforcement.  We  urge  your  favorable  action  on  them 
this  year. 

We  want  to  stress  several  other  areas  of  utmost  concern: 

First  is  the  original  requirement  that  all  foreign  students,  on 
completion  of  studies  in  the  United  States,  leave  the  United  States 
for  a  period  of  2  years  before  they  become  eligible  for  reentry. 

We  understand  the  intent. 

Certainly  it  is  poor  public  policy  for  the  United  States  to  deprive 
other  nations  of  their  own  needed  technical  manpower. 

Certainly  we  must  do  all  we  can  do  to  encourage  more  young 
Americans    to    develop    the    high    technical    skills    in    professions 
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needed  to  keep  American  industry  competitive  at  home  and 
abroad.  We've  no  interest  in  perpetuating  any  American  depend- 
ence on  foreign  technical  manpower.  American  business  has  made 
massive  investments  to  develop  our  own  technical  manpower,  and 
will  continue  to  do  so. 

But  it  is  a  mistake  to  shut  off  the  safety  valve.  For  reasons  that 
will  be  discussed  at  length  by  the  American  Electronics  Associ- 
ation, the  Association  of  American  Universities,  and  the  American 
Council  on  International  Personnel,  American  industry  must  not 
be  denied  access  to  certain  foreign  students  with  skills  in  critical 
demand  or  short  supply  in  the  United  States,  or  who  might  benefit 
greatly  us  and  themselves  from  practical  training  offered  by  a 
number  of  American  companies.  The  AEA,  the  AAU,  and  ACIP  are 
offering  remedies  we  fully  support. 

A  second  area  of  concern  is  in  the  area  of  preferences.  The  diffi- 
culty arises  with  the  new  skilled  worker  preference  as  proposed  in 
S.  529,  though  not  in  H.R.  1510.  The  effect  is  to  lump  the  urgently 
needed  high-technology  people  as  well  as  various  managers  or 
member  of  the  professions  with  such  skilled  workers  as  stonema- 
sons and  governesses.  We  think  the  former  more  directly  benefit 
our  Nation's  economy  in  helping  to  create  new  industries,  new  jobs, 
and  favorable  export  balances  and  should,  therefore,  take  prece- 
dence. 

A  third  area  of  concern  bears  on  the  intracompany  transfer  of 
foreign  nationals.  That  subject  has  been  addressed  and  I  will  not 
elaborate  further. 

A  fourth  area  of  concern  bears  on  the  certification  process.  We 
favor  blanket  labor  certification.  In  many  cases,  probably  most, 
blanket  certification  is  appropriate  and  certainly  will  save  time. 
But  stronger  provision  must  be  made  in  the  pending  bills  to  assure 
individual  certification  when  the  kind  of  problems  the  American 
Council  on  International  personnel  has  discussed,  arise. 

The  alliance  is  in  full  agreement  with  the  Business  Roundtable, 
the  National  Association  of  Manufacturers,  the  American  Council 
on  International  Personnel,  the  National  Foreign  Trade  Council, 
the  American  Electronics  Association,  and  the  Association  of 
American  Universities  on  recommended  modifications  to  the  pend- 
ing immigration  reform  bill  which  we  think  will  enhance  the  excel- 
lent work  of  your  subcommittee  and  of  its  dedicated  staff  We  hope 
that  our  collective  concern  and  recommendations  will  be  taken  into 
account  and  that  we  can  all  work  together  with  the  kind  of  team- 
work that  will  lead  to  needed  immigration  reform  this  year. 

None  of  us — not  in  Government,  or  industry,  or  labor — has  a  lock 
or  a  proprietors  claim  on  the  national  interest.  But,  together  with 
comprehension,  and  compassion,  and  teamwork,  we  can  achieve  the 
urgently  needed  immigration  reform  this  year. 

To  achieve  that  will  require  inconvenience  for  industry  and  a 
fair  amount  of  political  courage  on  the  part  of  government. 

We  thank  you. 

[The  complete  statement  follows:] 
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Prepared  Statement  of  Ben  Jarratt  Brown,  Executive  Director,  Alliance  for 

Immigration  Reform,  Inc. 

Good  morning.  I'm  Ben  Brown,  President  of  CGA,  Inc.,  and  Executive  Director  of 
the  Alliance  for  Immigration  Reform,  Inc.  The  Alliance  represents  some  of  our 
country's  leading  international  high  technology  companies. 

The  Alliance  supports  the  timely  and  important  work  of  your  subcommittee  and 
strongly  endorses  your  efforts  to  bring  illegal  immigration  under  control,  to  place  a 
reasonable  limit  on  the  annual  flow  of  immigrants  into  the  U.S.  and  to  establish 
workable  prohibitions  on  the  hiring  of  illegal  immigrants. 

The  goals  are  very  important. 

As  you  know,  the  Alliance  worked  vigorously  last  year  to  rally  business  support 
for  immigration  reform.  On  the  touchy  issue  of  sanctions  we've  repeatedly  made  the 
point  this  way: 

The  prospect  of  jobs  is  the  magnet  that  draws  illegal  immigrants. 

Business  controls  the  magnet,  not  government. 

If  the  magnet  is  to  be  shut  off,  then  business  must  do  it. 

Government  can  and  should  set  the  policy;  business  can  and  should  then  aid  in  its 
implementation. 

It's  right  for  government  and  business  to  work  together  to  make  the  law  work. 
It's  equally  right  for  those  who  refuse  to  honor  the  law  to  face  penalties — or  sanc- 
tions— for  breaking  it. 

Two  facts  are  clear: 

Only  those  with  an  active  interest  in  breaking  the  law  can  be  opposed  to  the 
means  to  assure  its  effective  enforcement. 

Those  who  continue  to  oppose  penalties  or  sanctions  must  properly  propose  equal- 
ly workable  alternatives.  They  have  yet  to  do  so. 

There  is,  of  course,  the  very  real  and  legitimate  concern  that  the  law,  in  setting 
up  penalties  or  sanctions,  may  invite  administrative  overkill  or  excesses.  We  share 
the  concern  of  the  U.S.  Chamber  of  Commerce  about  the  potential  demand  for 
unduly  burdensome  paperwork  and  recordkeeping.  We're  also  concerned  about  the 
possibility  of  unrealistically  restrictive  interpretations  of  what  constitutes  a  good 
faith  effort  to  comply  and  about  how  sanctions  may  be  aggregated — issues  that  will 
be  discussed  at  greater  length  by  the  National  Association  of  Manufacturers. 

We  know  it  is  not  the  intent  of  this  subcommittee  to  sponsor  administrative  ex- 
cesses. In  that  connection,  we  who  represent  the  concerns  of  business  have  submit- 
ted several  amendments  that,  based  on  the  practical  experience  of  the  business 
sector,  will  resolve  the  concerns  and,  at  the  same  time,  assure  equally  or  more  effec- 
tive reenforcement.  We  urge  your  favorable  action  on  them  this  year. 

We  want  to  stress  several  other  areas  of  utmost  concern: 

First  is  the  requirement  that  all  foreign  students,  on  completion  of  studies  in  the 
U.S.,  leave  the  U.S.  for  a  period  of  two  years  before  they  become  eligible  for  reentry. 

We  understand  the  intent. 

Certainly  it  is  poor  public  policy  for  the  U.S.  to  deprive  other  nations  of  their  own 
needed  technical  manpower. 

Certainly  we  must  do  all  we  can  do  to  encourage  more  young  Americans  to  devel- 
op the  high  technical  skills  in  professions  needed  to  keep  American  industry  com- 
petitive in  world  markets.  American  business  has  made  massive  investments  to  that 
end,  and  will  continue  to  do  so. 

But,  for  reasons  that  will  be  discussed  at  length  by  the  American  Electronics  As- 
sociation, the  Association  of  American  Universities,  and  the  American  Council  on 
International  Personnel,  American  industry  must  not  be  denied  access  to  certain 
foreign  students  with  skills  in  critical  demand  or  short  supply  in  the  U.S.,  or  who 
might  benefit  greatly  from  practical  training  offered  by  a  number  of  American  com- 
panies. The  AEA,  the  AAU  and  ACIP  are  offering  remedies  we  fully  support. 

A  second  area  of  concern  is  in  the  area  of  preferences.  The  difficulty  arises  with 
the  new  skilled  worker  preference  as  proposed  in  S.  529,  though  not  in  H.R.  1510. 
The  effect  is  to  lump  the  urgently  needed  high  technology  people  as  well  as  various 
managers  or  members  of  the  professions  with  such  skilled  workers  as  stone  masons 
and  governesses.  We  think  the  former  more  directly  benefit  our  nation's  economy  in 
helping  to  create  new  industries,  new  jobs  and  favorable  export  balances  and 
should,  therefore,  take  precedence.  We're  proposing  an  amendment  toward  that  end. 

A  third  area  of  concern  bears  on  the  intracompany  transfer  of  foreign  nationals. 
We,  representing  business,  have  made  a  proposal  to  permit  selected  prequalified 
firms  to  handle  their  own  processing  of  L  visas  under  the  control  of  the  INS.  The 
idea  is  to  relieve  the  INS  of  unnecessary  administrative  burden  and  to  provide  more 
timely  visa  availability.  If  American  business  is  to  remain  competitive  on  the  global 
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scene  and  here  at  home,  we  must  be  able  rapidly  to  assemble  product  development 
teams  to  capitalize  on  rapidly  changing  technologies.  We  need  to  be  able  to  draw  on 
our  worldwide  resources.  We've  proposed  a  system  on  which  we  think  there  is  gen- 
eral agreement.  It  should  be  codified  in  the  statutes.  A  number  of  those  represent- 
ing business  here  today  and  tomorrow  will  discuss  that  more  fully. 

A  fourth  area  of  concern  bears  on  the  certification  process.  We  favor  blanket 
labor  certification.  In  many  cases,  probably  most,  blanket  certification  is  appropri- 
ate and  certainly  will  save  time.  But  stronger  provision  must  be  made  in  the  pend- 
ing bills  to  assure  individual  certification,  when  the  kind  of  problems  the  American 
Council  on  International  Personnel  will  discuss,  arise. 

The  Alliance  is  in  full  agreement  with  the  Business  Roundtable,  the  National  As- 
sociation of  Manufacturers,  the  American  Council  on  International  Personnel,  the 
National  Foreign  Trade  Council,  the  American  Electronics  Association  and  the  As- 
sociation of  American  Universities  on  recommended  modifications  to  the  pending 
immigration  reform  bill  which  we  think  will  enhance  the  fine  work  of  your  subcom- 
mittee and  of  its  dedicated  staff.  We  hope  that  our  collective  concerns  and  recom- 
mendations will  be  taken  into  account  and  that  we  can  all  work  together  with  the 
kind  of  teamwork  that  will  lead  to  needed  immigration  reform  this  year. 

We  thank  you  for  your  interest  and  will  welcome  any  questions. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Brown,  right  on  time. 
We  thank  you  for  that  very  interesting  statement. 

We  now  will  hear  Mr.  Howard  Knicely  of  TRW,  on  behalf  of  the 
National  Association  of  Manufacturers. 

Mr.  Knicely.  Mr.  Chairman,  I  am  Howard  V.  Knicely,  vice  presi- 
dent of  human  relations  of  TRW  Inc.  Today  I  am  appearing  on 
behalf  of  both  the  National  Association  of  Manufacturers  and  the 
Business  Roundtable. 

The  NAM  is  a  voluntary  business  organization  with  over  12,000 
member  companies  located  in  all  parts  of  the  country.  The  NAM 
membership  accounts  for  approximately  75  percent  of  the  Nation's 
manufacturing  output  and  80  percent  of  the  members  are  generally 
considered  to  be  small  businesses.  NAM  also  has  an  affiliation  with 
158,000  businesses  through  its  association  department  and  the  Na- 
tional Industrial  Council. 

The  Business  Roundtable  is  an  organization  made  up  of  approxi- 
mately 200  chief  executive  officers  of  large  American  corporations. 

The  NAM  and  the  Business  Roundtable  support  the  need  to  es- 
tablish control  over  our  Nation's  borders  and  immigration.  To  that 
end  we  support  the  thrust  of  the  "Immigration  Reform  and  Control 
Act  of  1983"  (H.R.  1510).  The  industrial  community,  represented  by 
both  organizations,  is  prepared  to  accept  the  imposition  of  employ- 
er sanctions  against  the  hiring  of  illegal  immigrants  provided  that 
those  sanctions,  as  outlined  in  H.R.  1510,  recognize  the  realities  of 
the  workplace  and  do  not  place  an  undue  burden  on  employers  in 
order  to  demonstrate  compliance.  In  addition,  we  hope  that  his  le- 
gislaiton  will  recongnize  industry's  need  for  individuals  with  cer- 
tain critical  skills  and  allow  corporations  the  ability  to  train  tech- 
nical and  management  personnel  in  a  manner  consistent  with  the 
multinational  operations  of  many  of  our  companies. 

H.R.  1510  goes  a  long  way  in  addressing  these  concerns.  Howev- 
er, we  would  like  to  suggest  to  this  subcommittee  certain  amend- 
ments which  would  imrove  our  ability  to  enhance  the  quality  of 
our  workforce  and  minimize  the  administrative  burden — and  cost — 
imposed  on  us. 

The  NAM  and  the  Business  Roundtable  are  pleased  that  the  leg- 
islation recognizes  the  manner  by  which  hiring  decisions  are  made 
in  the  application  of  the  sanctions  to  "distinct,  physically  separate 
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subdivisions"  for  multiplant,  multilocation  corporations  (Section 
101).  Also,  H.R.  1510  will  provide  a  reasonable  burder  by  establish- 
ing compliance  in  good  faith  as  an  affirmative  defense  that  "the 
person  or  entity  has  not  violated"  the  prohibitions  of  the  legisla- 
tion. The  legislation,  however,  fails  to  define  "good  faith."  As  a 
result,  future  judicial  or  regulatory  definitions  of  the  elements  of 
"good  faith"  could  result  in  the  type  of  contradictory,  confusing, 
and  complex  standards  that  already  exist  in  the  defense  of  affirma- 
tive action  programs.  Thus,  such  conflicting  interpretations  would 
negate  the  validity  of  this  defense. 

The  legislation  should  be  amended  to  define  "good  faith"  as  com- 
pliance with  the  requirements  of  the  act  by  revewing  the  identifica- 
tion document  and  by  producing  and  retaining  the  verification 
forms  established  by  the  Attorney  General  as  described  in  the  leg- 
islation. 

H.R.  1510  provides  for  the  Secretary  of  Labor  to  certify  certain 
skills  in  shortage  in  order  to  allow  independent  immigrants  to 
enter  the  United  States  if  they  possess  such  skills  (section  201). 
Currently,  the  Secretary  uses  schedules  based  on  broad  categories 
of  job  classifications  to  determine  whether  a  skill  shortage  exists 
within  the  pool  of  available  American  workers.  These  current  cate- 
gories are  not  always  definitive  enough  to  identify  specific  skills 
which  are  needed,  particularly  for  emerging  technologies. 

The  NAM  and  Business  Roundtable  suggest  that  section  201  be 
amended  to  change  the  labor  certification  to  clarify  and  ensure 
that  a  specific  labor  certification  will  be  available  for  these  narrow- 
ly defined  skills. 

An  issue  of  major  concern  to  the  members  of  the  NAM  and  the 
Business  Roundtable  is  the  need  to  expedite  legal  transfers  of  man- 
agers between  foreign  subsidiaries  and  U.S.  based  operations.  This 
can  be  accomplished  fairly  easily  through  a  few  procedural  changes 
which  are  outlined  in  attachment  A  which  I  have  included  as  an 
addendum  to  my  testimony. 

Mr.  Mazzoli.  Mr.  Knicely,  I  hate  to  bother  you.  If  you  could 
wrap  up;  your  time  has  expired.  You  have  the  "L"  visa  issue  to  get 
to. 

Mr.  Knicely.  That  is  fine.  We  just  wanted  to  make  our  point 
with  respect  to  the  "L"  visa. 

Mr.  Mazzoli.  And  you  would  rather  have  that  rather  than  wait 
for  the  INS  to  install  it? 

Mr.  Knicely.  That  is  right;  and  the  other  point  I  would  like  to 
make  is  with  respect  to  student  waivers  for  critical  skills  and  man- 
agement trainees.  We  are  glad  that  you  recognize  the  need  for  aca- 
demia,  business  and  industry  to  employ  students  who  possess  spe- 
cialized and  critical  skills. 

We  don't  take  these  things  very  lightly.  I  think  you  understand 
our  point  here  and  I  don't  need  to  pursue  that. 

Mr.  Mazzoli.  You  asked  that  even  though  we  put  waivers  in. 
You  would  like  to  expand  that? 

Mr.  Knicely.  We  would  like  a  case-by-case  review  of  that;  yes, 
sir. 

[The  complete  statement  follows:] 
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TESTIMONY  OF 


HOWARD  V.  KNICELY 


VICE  PRESIDENT,  HUMAN  RELATIONS 


TRW  INC. 


AT  THE  HEARING 


BEFORE  THE  HOUSE  COMMITTEE  ON  THE  JUDICIARY 


SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  AND  INTERNATIONAL  LAW 


MARCH  9,  1983 


Mr.  Chairman,  I  am  Howard  V.  Knicely,  Vice  President, 
Human  Relations  of  TRW  Inc.   Today  I  am  appearing  on  Dehalf  of 
both  the  National  Association  of  Manufacturers  (NAM)  and  the 
Business  Roundtable  (BRT) . 
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The  NAM  is  a  voluntary  business  organization  with  over 
12,000  member  companies  located  in  all  parts  of  the  country. 
The  NAM  membership  accounts  for  approximately  75  percent  of  the 
nation's  manufacturing  output  and  80  percent  of  the  members  are 
generally  considered  to  be  small  businesses.   NAM  also  has  an 
affiliation  with  158,000  businesses  through  its  Association 
Department  and  the  National  Industrial  Council. 

The  Business  Roundtable  is  an  organization  made  up  of 
approximately  200  chief  executive  officers  of  large  American 
corporations. 

The  NAM  and  the  Business  Roundtable  support  the  need  to 
establish  control  over  our  nation's  borders  and  immigration. 
To  that  end  we  support  the  thrust  of  the  "Immigration  Reform 
and  Control  Act  of  1983"  (H.R.1510) .   The  industrial  community, 
represented  by  both  organizations,  is  prepared  to  accept  the 
imposition  of  employer  sanctions  against  the  hiring  of  illegal 
immigrants  provided  that  those  sanctions,  as  outlined  in 
H.R.1510,  recognize  the  realities  of  the  workplace  and  do  not 
place  an  undue  burden  on  employers  in  order  to  demonstrate 
compliance.   In  addition,  we  hope  that  this  legislation  will 
recognize  industry's  need  for  individuals  with  certain  critical 
skills  and  allow  corporations  the  ability  to  train  technical 
and  management  personnel  in  a  manner  consistent  with  the 
multinational  operations  of  many  of  our  companies. 
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H.R.1510  goes  a  long  way  in  addressing  these  concerns. 
However,  we  would  like  to  suggest  to  this  Subcommittee  certain 
amendments  which  would  improve  our  ability  to  enhance  the 
quality  of  our  workforce  and  minimize  the  administrative  burden 
(and  cost)  imposed  on  us. 

I .    Burden  of  Proof 

The  NAM  and  the  Business  Roundtable  are  pleased  that  the 
legislation  recognizes  the  manner  by  which  hiring 
decisions  are  made  in  the  application  of  the  sanctions  to 
"distinct,  physically  separate  subdivisions"  for 
multiplant,  multilocation  corporations  (Section  101) . 
Also,  H.R.1510  will  provide  a  reasonable  burden  by 
establishing  compliance  in  good  faith  as  an  affirmative 
defense  that  "the  person  or  entity  has  not  violated"  the 
prohibitions  of  the  legislation.   The  legislation, 
however,  fails  to  define  "good  faith."  As  a  result, 
future  judicial  or  regulatory  definitions  of  the  elements 
of  "good  faith"  could  result  in  the  type  of  contradictory, 
confusing,  and  complex  standards  that  already  exist  in  the 
defense  of  affirmative  action  programs.   Thus,  such 
conflicting  interpretations  would  negate  the  validity  of 
this  defense. 
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The  legislation  should  be  amended  to  define  "good  faith" 
as  compliance  with  the  requirements  of  the  Act  by 
reviewing  the  identification  document  and  by  producing  and 
retaining  the  verification  forms  established  by  the 
Attorney  General  as  described  in  the  legislation. 

II .   Independent  Immigrants  Labor  Certification 

H.R.1510  provides  for  the  Secretary  of  Labor  to  certify 
certain  skills  in  shortage  in  order  to  allow  independent 
immigrants  to  enter  the  U.S.  if  they  possess  such  skills 
(Section  201) .   Currently,  the  Secretary  uses  schedules 
based  on  broad  categories  of  job  classifications  to 
determine  whether  a  skill  shortage  exists  within  the  pool 
of  available  American  workers.   These  current  categories 
are  not  always  definitive  enough  to  identify  specific 
skills  which  are  needed,  particularly  for  emerging 
technologies. 

The  NAM  and  Business  Roundtable  suggest  that  Section  201 
be  amended  to  change  the  labor  certification  to  clarify 
and  ensure  that  a  specific  labor  certification  will  oe 
available  for  these  narrowly  defined  skills. 
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III.  IN-HOUSE  "L"  VISA  PROGRAM 

An  issue  of  major  concern  to  the  members  of  the  NAM  and 
the  Business  Roundtable  is  the  need  to  expedite  legal 
transfers  of  managers  between  foreign  subsidiaries  and 
U.S.  based  operations.   This  can  be  accomplished  fairly 
easily  through  a  few  procedural  changes  which  are  outlined 
in  Attachment  A  which  I  have  included  as  an  addendum  to  my 
testimony. 

When  we  first  raised  the  in-house  "L"  visa  issue  to 
members  of  the  House  and  Senate  in  the  97th  Congress,  we 
were  informed  that  the  Immigration  and  Naturalization 
Service  (INS)  had  assured  members  that  there  was  no  need 
to  legislate  "L"  visa  reforms  since  the  INS  had  cominitted 
itself  to  administratively  remedying  this  problem.   This 
system  is  not  yet  in  place. 

Since  the  INS  has  yet  to  act  on  the  in-house  "L"  visa 
program,  I  believe  you  can  understand  why  we  are  reluctant 
to  pass  up  an  opportunity  to  seek  your  support  to  include 
these  changes  in  H.R.1510.   I  urge  you  to  address  this 
issue  so  that  companies  have  the  flexibility  necessary  to 
address  changing  personnel  needs  in  a  complex  and 
competitive  world  economy. 
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IV.   student  Waivers  for  Critical  Skills  and  Management  Trainees 
The  NAM  and  the  Business  Roundtable  are  pleased  that 
H.R.1510  recognizes  the  need  for  academia,  business  and 
industry  to  employ  students  who  possess  specialized  or 
critical  skills  that  are  in  short  supply  in  the  United 
States  (Section  212) .   Industry  does  not  take  these 
waivers  lightly,  and,  at  a  time  when  we  need  to  control 
immigration,  we  recognize  the  need  to  seek  these  waivers 
for  students  on  a  case  by  case  basis;  however,  we  would 
appreciate  it  if  the  Subcommittee  would  consider  expanding 
these  categories  for  waivers  --  again,  on  a  case  by  case 
basis  —  to  include  students  having  exceptional  ability  in 
the  area  of  business  expertise. 

Finally,  we  would  like  to  thank  Mr.  Mazzoli  and  the 
members  of  this  Subcommittee  for  including  an  exemption  to 
the  student  waiver  for  nonimmigrant  students  receiving 
training  by  a  corporation  prior  to  returning  to  their 
native  countries  or  countries  of  last  residence  as 
managers  of  the  same  firm.   While  we  prefer  the  four-year 
training  provision  in  S.529,  we  feel  that  the  three-year 
House  waiver  goes  a  long  way  towards  providing  us  with  the 
flexibility  necessary  to  compete  in  a  multinational 
marketplace. 

On  behalf  of  the  NAM  and  the  Business  Roundtable,  I  would 
again  like  to  thank  the  Subcommittee  for  the  opportunity  to 
present  our  views  on  this  legislation.   We  will  be  happy  to 
provide  additional  information  on  any  of  the  topics  we  raised 
should  the  Subcommittee  desire. 
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Attachment  A 
IN-HOUSE  "L"  VISA  PROGRAM 
Amend  8  CFR  214.2(1)  as  follows: 

1.  Revise  214.2(1)  (1)  by  making  the  following  insertions: 
At  the  end  of  the  first  sentence  change  the  period  to  a 
comma  and  add: 

"or  must  be  the  beneficiary  of  a  certificate  of 
eligibility  issued  pursuant  to  Section  214  .  2  (1)  (5) " . 

Before  the  beginning  of  the  second  sentence  change  the 
language  before  the  first  comma  to  read: 

"Except  as  provided  in  Section  214.2(1)  (5),  a 
separate  petition  for  each  such  alien", 

2.  Add  new  214.2(1) (5)  to  read: 

(5)  Petition  for  authorization  to  issue  certificates  of 
eligibility  to  intra-company  transferees. 
(i)  General. 

A  firm  or  corporation  or  other  legal  entity  may 
petition  for  authorization  to  certify  eligibility 
of  managers  and  executives  for  temporary  transfer 
to  the  United  States  under  Section  101(a) (15) (L)  of 
the  Act. 
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(ii)  Eligibility  Requirements.   Authorization  to 
certify  the  eligibility  of  managers  and  executives 
pursuant  to  this  paragraph  may  be  granted  only  if 
the  petitioner: 

A.   Establishes  that  in  the  preceding  calendar 

'  year  the  petitioner  (including  affiliates 

and  subsidiaries)  filed  at  least  ten  L-1 
petitions  which  were  subsequently  approved 
and  declares  that  the  temporary  transfer 
of  executives  and  managers  to  the  United 
States  is  expected  to  continue; 

B.   Establishes  that  it  has  been  maintaining 
an  office  or  facility  both  in  the  United 
States  and  in  a  foreign  country  for  at 
least  one  year  and  has  been  conducting 
business  both  in  the  United  States  and  in 
a  foreign  country  for  at  least  one  year; 

C.   Agrees  that  it  will  promptly  send  to  the 
District  Director  a  copy  of  each 
authorization  issued  pursuant  to  this 
paragraph; 
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D.   Agrees  that  it  will  promptly  report  to  the 
District  Director  the  failure  of  any 
manager  or  executive  to  comply  with  the 
terms  of  his  admission. 

(iii)   Submission  of  Petition.   A  petition  for 
authorization  pursuant  to  this  paragraph  shall 
be  submitted  to  the  District  Director  having 
jurisdiction  over  the  area  in  the  United 
States  in  which  any  office  or  facility  of  the 
petitioner  (including  affiliates  or 
subsidiaries)  is  located.   The  petition  shall 
be  submitted  on  the  petitioner's  letterhead. 
The  petition  shall  state  that  it  is  being 
submitted  for  the  purpose  of  requesting 
authorization  to  certify  the  eligibility  of 
managers  and  executives  pursuant  to  8  CFR 
214.2(1)  (5).   The  following  information  shall 
be  furnished  in  the  petition: 

A.   Name  and  address  of  the  principal 
office  or  facility  in  the  United 
States,  and  name  and  address  of  parent 
company,  if  any; 
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B.  Brief  description  of  the  petitioner's 
business  in  the  United  States  and 
abroad; 

C.  Approximate  number  of  persons  employed 
by  petitioner  (including  affiliates 
and  subsidiaries)  in  the  United  States 
and  abroad; 

D.  Approximate  worldwide  gross  income  of 
petitioner  (including  affiliates  and 
subsidiaries)  for  its  last  fiscal  year; 

E.  Names,  dates  and  places  of  birth  of  at 
least  ten  managers  and  executives  for 
whom  approved  L-1  petitions  were  filed 
during  the  preceding  calendar  year; 

F.  Name  and  location  of  each  office  or 
facility  of  petitioner  (including 
affiliates  and  subsidiaries)  in  the 
United  States  to  which  managers  and 
executives  may  be  transferred  from 
abroad; 
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G.   Whether  the  petitioner  (including 
affiliates  and  subsidiaries)  has 
maintained  an  office  or  facility  and 
has  been  conducting  business  both  in 
the  United  States  and  abroad  for  at 
least  one  year. 

(iv)   Supporting  documents.   The  petitioner 
shall  submit  a  copy  of  its  certificate  of 
incorporation  or  equivalent  document  and  a 
copy  of  its  latest  annual  report. 

(v)   Approval  of  petition.   Upon  approval  of  a 
petition  submitted  pursuant  to  this  paragraph, 
a  petitioner  shall  be  notified  by  letter.   The 
notification  shall  state  that  the  petitioner 
is  authorized  to  certify  the  eligibility  of 
managers  and  executives  for  temporary  transfer 
to  the  United  States  in  accordance  with  8  CFR 
214.2(1)  (5).   The  notification  shall  state 
that  the  authorization  is  valid  indefinitely 
unless  revoked.   A  copy  of  8  CFR  214.2(1) (5) 
shall  be  attached  to  the  notification  and  the 
petitioner's  attention  shall  be  specifically 
directed  to  the  provisions  concerning  issuance 
of  certificates  of  eligibility. 
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(vi)   Issuance  of  certificates  of 
eligibility.   A  firm,  corporation  or  other 
legal  entity  which  has  been  authorized  to 
issue  certificates  of  eligibility  pursuant  to 
this  paragraph  shall  issue  the  certificate  on 
its  letterhead  in  duplicate.   The  certificate 
shall  be  issued  in  the  following  format: 

LETTERHEAD 

Date 

CERTIFICATION  OF  ELIGIBILITY  OF  MANAGER  OR 
EXECUTIVE  TO  TRANSFER  TEMPORARILY  TO  THE 
UNITED  STATES  UNDER  Section  101(a) (15) (L) 
OF  THE  IMMIGRATION  AND  NATIONALITY  ACT 

Pursuant  to  authorization  granted 
under  8  CFR  214.2(1) (5)  by  the  District 
Director  of  the  Immigration  and 
Naturalization  Service  in  (city  and  state) 

on  (date)  under  File  No.  # ,  it 

is  hereby  certified  that  the  person  named 
below  is  eligible  for  temporary  transfer 


I 
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to  the  United  States  as  a  manager  or 
executive.   This  certificate  is  valid  for 
one  year  from  the  date  of  issuance  for 
presentation  to  an  American  Consul  Officer 
abroad  and  an  Immigration  Officer  at  a 
port-of-entry  to  the  United  States. 

name 

foreign  address 

date  and  country  of  birth 

name  and  address  of  organization 

by  which  employed  abroad 

position  title  abroad  and  brief 

job  description 

date  employment  abroad  began  as  a 

manager  or  executive 

name  and  address  of  organization 

to  which  alien  will  be  temporarily 

transferred  in  the  United  States 

brief  explanation  as  to  how  the 

U.S.  organization  and  the  foreign 

organization  have  an  affiliate, 

subsidiary  or  other  qualifying 

relationship 
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position  title  of  job  to  which 

alien  is  being  temporarily 

transferred  in  the  U.S.  and  brief 

job  description 

period  of  time  alien  is  expected 

to  be  in  the  U.S. 

names  of  spouse  and  children  and 

their  dates  and  countries  of  birth 

(Signature  of  responsible  official) 
Name  of  responsible  official 
Title 

(vii)   Disposition  of  Certificates  of 
Eligibility  The  certificate  shall  be 
presented  by  the  alien  to  the  American  Consul 
with  the  visa  application.   If  the  visa  is 
issued,  both  copies  of  the  certificate  will  be 
endorsed  to  show  the  date  of  issuance  and  the 
location  of  the  visa  issuing  office.   Upon 
arrival  at  the  port  of  entry  in  the  United 
States,  both  copies  shall  be  presented  to  the 
examining  immigration  officer.   If  the  alien 
is  admitted  both  copies  of  the  certificate 
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shall  be  endorsed  by  the  immigration  officer 
to  show  the  date  and  port  of  arrival  and  the 
date  to  which  admitted.   The  original  shall  be 
lifted  and  forwarded  to  the  District  Director 
who  granted  the  authorization  to  issue  the 
certificate  and  the  duplicate  shall  be 
retained  by  the  alien.   An  alien  admitted  upon 
presentation  of  a  certificate  of  eligibility 
shall  be  subject  to  all  the  pertinent 
provisions  of  Section  214.2(1)  that  are  not 
inconsistent  with  this  paragraph, 
(viii)   Denial.   If  the  petition  is  denied  the 
petitioner  shall  be  informed  of  the  reasons 
therefor  and  of  his  right  to  appeal  in 
accordance  with  the  provisions  of  part  103  of 
this  statute. 

(ix)   Revocation  of  authorization.   The 
authorization  granted  pursuant  to  this 
paragraph  may  be  revoked  by  the  District 
Director  for  failure  to  submit  the  required 
reports,  abuse  of  the  authorization  or  other 
good  and  sufficient  cause.   The  requirement  of 
Section  214.4 (b)-(k)  inclusive  concerning 
notice  of  intention  to  revoke,  answer, 
hearing,  decision,  appeal  and  reopening  shall 
be  applicable  to  the  extent  feasible  and 
appropriate. 
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Mr.  Mazzoli.  Mr.  Thompson,  welcome. 

Mr.  Thompson.  Thank  you,  Mr.  Chairman.  I  am  Robert  T. 
Thompson,  chairman  of  the  Board  of  the  U.S.  Chamber  of  Com- 
merce. I  am  also  senior  partner  in  the  law  firm  of  Thompson, 
Mann  &  Hutson  of  Greenville,  S.C,  Washington,  Atlanta,  and  New 
York. 

I  am  pleased  to  appear  again  before  you.  Chairman  Mazzoli,  and 
the  other  members  of  the  subcommittee  to  express  the  chamber's 
views  on  the  subject  of  employer  sanctions  in  the  context  of  immi- 
gration reform. 

I  testified  before  you  at  a  joint  hearing  on  this  same  subject  last 
April,  and  the  chamber  submitted  a  lengthy  statement  on  employ- 
er sanctions  to  the  Senate  Imimigration  Subcommittee  in  Septem- 
ber 1981. 

I  would  stress  that  our  continuing  desire  to  be  heard  on  this 
issue  is  indicative  of  the  importance  which  we  attach  to  it. 

In  fact,  my  appearance  today  and  my  position  as  chairman  on 
the  board  should  demonstrate  our  concern.  In  the  interest  of  time, 
I  will  summarize  and  ask  that  our  statement  be  made  a  part  of  the 
record. 

Mr.  Mazzoli.  Without  objection. 

Mr.  Thompson.  I  also  want  to  commend  the  97th  Congress,  and 
particularly  Senator  Alan  Simpson  and  Representative  Mazzoli,  for 
their  dedicated  efforts  last  year  in  attempting  to  enact  meaningful 
immigration  reform. 

Although  we  disagreed  in  substance  on  the  proposed  employer 
sanctions  requirement,  we  never  questioned  the  good  faith  of  the 
sponsors  in  their  sincere  efforts  to  come  to  grips  with  the  many  as- 
pects of  this  troubling  national  problem. 

Although  we  continue  to  oppose  the  employer  sanctions  provision 
proposed  in  H.R.  1510,  which  is  identical  to  the  provision  approved 
by  the  House  Judiciary  Comittee  last  year  in  H.R.  5782,  because  it 
would  shift  the  burden  of  enforcing  the  Nation's  immigration  laws 
from  the  Federal  Government  to  the  private  sector,  we  are  never- 
theless openminded  about  finding  a  solution  to  this  vexing  prob- 
lem. 

As  we  stated  in  our  previous  testimony,  the  chamber  does  not 
condone  the  hiring  of  illegal  aliens.  Neither  do  we  in  any  way  asso- 
ciate ourselves  with  those  employers  who  knowingly  or  intentional- 
ly hire  illegal  aliens  for  purposes  of  exploiting  them  or  evading  the 
labor  and  employment  laws. 

There  is  ample  evidence  to  suggest  that  employer  sanctions  in 
any  form  will  never  be  an  effective  deterrent  to  illegal  immigra- 
tion. 

Nevertheless,  we  believe  that  if  Congress  is  committed  to  enact- 
ing some  form  of  employer  sanctions,  as  it  appears  to  be,  a  system 
can  be  devised  based  on  targeted  enforcement  against  intentional 
violators,  that  minimizes  the  burden  on  the  vast  majority  of  good 
faith  employers  who  want  to  do  their  part  in  helping  to  solve  the 
illegal  alien  problem. 

You  have  already  heard  in  detail  why  we  believe  the  present  em- 
ployer sanctions  proposal  would  in  practice  be  ineffective,  unwor- 
kable, unreasonably  burdensome  to  small  business,  and  potentially 
very  expensive. 
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Therefore,  I  will  not  restate  those  arguments  today  and  instead 
refer  you  to  our  previous  statements. 

I  would,  however,  like  to  develop  further  a  few  of  the  arguments 
we  have  already  raised  as  additional  rasons  why  section  101  of 
H.R.  1510  should  not  be  enacted. 

We  are  fully  aware  of  the  language  within  section  101  designed 
to  minimize  the  compliance  burden  on  employers.  The  first  offense 
"citation"  provision,  the  1  year  "public  education"  provision,  and 
the  eventual  development  of  some,  as-of-now  unknown,  form  of 
secure  identification  are  all  good  faith  attempts  to  assist  employers 
in  meeting  their  compliance  obligation. 

To  this  end,  the  section  101  burden  on  large  employers  who  have 
the  professional  staff  expertise  to  comply  with  the  new  require- 
ments under  the  bill,  is  costly  but  probably  manageable. 

If,  as  we  observed  earlier.  Congress  feels  compelled  to  enact  some 
system  of  employer  sanctions,  the  following  suggestions  should  be 
considered  as  the  basis  for  a  more  equitable  proposal. 

First,  the  system  should  target  enforcement  on  the  employer  who 
knowingly  and  intentionally  employs  illegal  aliens. 

Second,  the  system  should  be  devised  to  substantially  minimize, 
or  even  eliminate,  the  undue  burden  placed  on  the  small  employer 
by  the  present  employer  sanctions  requirement. 

Third,  the  system  should  place  the  primary  enforcement  burden 
exactly  where  it  belongs — on  the  Federal  Government. 

Such  a  system  would  establish  in  law  the  goal  which  the  propo- 
nents of  employer  sanctions  are  so  anxious  to  achieve;  that  is,  a 
statutory  violation  for  the  knowing  employment  of  illegal  aliens. 

Such  a  system  would  also  recognize  the  limited  resources  availa- 
ble to  the  Government  for  enforcement  purposes  and  would  ensure 
that  those  resources  will  be  used  in  the  most  efficient  and  effective 
manner. 

While  we  do  not  offer  specific  language  for  such  a  proposal,  we 
commend  the  attention  of  the  subcommittee  to  an  amendment  of- 
fered by  Senator  Tower  that  was  defeated  during  last  year's  Senate 
floor  debate  on  S.  2222. 

The  essential  elements  of  the  Tower  amendment  would  form  the 
basis  of  a  less  onerous  employer  sanctions  requirement,  as  I  have 
just  outlined.  Further,  we  do  not  agree  that  an  employer  sanctions 
provision  fashioned  on  these  elements  would  gut  enforcement. 
Rather,  it  would  focus  enforcement  on  those  who  would  purposely 
flout  the  law. 

In  conclusion,  for  all  of  these  reasons,  we  continue  to  oppose  the 
employer  sanctions  as  proposed  in  H.R.  1510.  Nevertheless,  we  be- 
lieve that  if  Congress,  in  its  wisdom,  concludes  that  some  system  of 
employer  sanctions  must  be  enacted,  the  recommendations  we  have 
proposed  would  much  more  effectively  accomplish  the  goals  it 
seeks. 

We  urge  consideration  of  these  recommendations  in  lieu  of  the 
present  proposal,  coupled  with  the  recommendations  we  made  in 
our  earlier  testimony. 

Although  we  do  not  have  legislative  language  to  offer  at  this 
time,  we  would  be  placed  to  work  with  members  of  this  subcommit- 
tee in  fashioning  more  equitable  and  effective  methods  of  enforcing 
our  immigration  laws. 
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I  appreciate  the  opportunity  to  testify  today  and  would  be  happy 
to  answer  any  questions. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Thompson,  for  conclud- 
ing within  the  time  limit. 

[The  complete  statement  follows:] 
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Statement 

of  the 

Chamber  of  Commerce 

of  the 
United  States 

ON:     Immigration  Reform 

TO:     Subcommittee  on  Immigration^  Refugees,  and 
International  Law  of  the 
House  Judiciary  Committee 

BY:     Robert  T.  Thompson 

DATE:     March  9.  1983 


The  Chamber's  mission  is  to  advance  human  progress  through  an  economic, 

political  and  social  system  based  on  individual  freedom. 

incentive,  initiative,  opportunity  and  responsibility. 
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The  Chamber  of  Conunerce  of  the  United  States  is  the  largest 
federation  of  business  and  professional  organizations  in  the 
world,  and  is  the  principal  spokesman  for  the  American  business 
community.  The  U.S.  Chamber  represents  more  than  230,000 
members,  of  which  more  than  226,000  are  business  firms,  more 
than  2,600  are  state  and  local  chambers  of  commerce,  and  more 
than  1,200  are  trade  and  professional  associations. 

More  than  90  percent  of  the  Chamber's  members  are  small 
business  firms  having  fewer  than  100  employees.  Yet,  virtually 
all  of  the  nation's  largest  industrial  and  business  concerns 
are  also  active  members.  We  are  particularly  cognizant  of  the 
problems  of  smaller  businesses,  as  well  as  issues  facing  the 
business  community  at  large. 

Besides  representing  a  cross  section  of  the  American  business 
community  in  terms  of  number  of  employees,  the  U.S.  Chamber 
represents  a  wide  management  spectrum  by  type  of  business  and 
location.  Each  major  classification  of  American  business  — 
manufacturing,  retailing,  services,  construction,  wholesaling, 
and  finance  —  numbers  more  than  15,000  members  in  the  U.S. 
Chamber.  Yet  no  one  group  constitutes  as  much  as  23  percent  of 
the  total  Chamber  membership.  Further,  the  Chamber  has 
substantial  membership  in  all  50  states. 

The  Chamber's  international  reach  is  substantial  as  well.  It 
believes  that  global  interdependence  provides  an  opportunity 
and  not  a  threat.  In  addition  to  the  47  American  Chambers  of 
Commerce  Abroad,  an  increasing  number  of  Chamber  members  are 
engaged  in  the  export  and  import  of  both  goods  and  services, 
and  have  ongoing  investment  activities.  The  Chamber  favors 
strengthened  international  competitiveness  and  opposes 
artificial  U.S.  and  foreign  barriers  to  international  business. 
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STATEMENT 

on 

IMMIGRATION    REFORM 

before    the 

SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES,  &  INTERNATIONAL  LAW 

of  the 

HOUSE  COMMITTEE  ON  THE  JUDICIARY 

for  the 

CHAMBER  OF  COMMERCE  OF  THE  UNITED  STATES 

by 

Robert  T.  Thompson 

March  9,  198  3 


I  am  Robert  T.  Thompson,  Chairman  of  the  Board  of  the  U.S.  Chamber  of 
Commerce.   I  am  also  Senior  Partner  in  the  law  firm  of  Thompson,  Mann  and 
Hutson  of  Greenville,  South  Carolina,  Washington,  Atlanta,  and  New  York. 

I  am  pleased  to  appear  again  before  you.  Chairman  Mazzoli,  and  the 
other  members  of  the  subcommittee  to  express  the  Chamber's  views  on  the 
subject  of  employer  sanctions  in  the  context  of  immigration  reform.   I 
testified  before  you  at  a  joint  hearing  on  this  same  subject  last  April,  and 
the  Chamber  submitted  a  lengthy  statement  on  employer  sanctions  to  the  Senate 
Immigration  Subcommittee  in  September,  1981.   I  would  stress  that  our 
continuing  desire  to  be  heard  on  this  issue  is  indicative  of  the  importance 
which  we  attach  to  it. 

I  also  want  to  commend  the  97th  Congress  —  and  particularly  Senator 
Alan  Simpson  and  Representative  Mazzoli  —  for  their  dedicated  efforts  last 
year  in  attempting  to  enact  meaningful  immigration  reform.  Although  we 
disagreed  in  substance  on  the  proposed  employer  sanctions  requirement,  we 
never  questioned  the  good  faith  of  the  sponsors  in  their  sincere  efforts  to 
come  to  grips  with  the  many  aspects  of  this  troubling  national  problem. 

Although  we  continue  to  oppose  the  employer  sanctions  provision 
proposed  in  H.R.  1510  —  which  is  identical  to  the  provision  approved  by  the 
House  Judiciary  Committee  last  year  in  H.R.  5782  —  because  it  would  shift  the 
burden  of  enforcing  the  nation's  immigration  laws  from  the  Federal  government 
to  the  private  sector,  we  are  nevertheless  openminded  about  finding  a  solution 
to  this  vexing  problem.   As  we  stated  in  our  previous  testimony,  the  Chamber 
does  not  condone  the  hiring  of  illegal  aliens.   Neither  do  we  in  any  way 
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associate  ourselves  with  those  employers  who  knowingly  or  intentionally  hire 
illegal  aliens  for  purposes  of  exploiting  them  or  evading  the  labor  and 
employment  laws. 

There  is  ample  evidence  to  suggest  that  employer  sanctions  —  in  any 
form  —  will  never  be  an  effective  deterrent  to  illegal  immigration.  — 
Nevertheless,  we  believe  that  if  Congress  is  committed  to  enacting  some  form 
of  employer  sanctions  (as  it  appears  to  be),  a  system  can  be  devised,  based  on 
targeted  enforcement  against  intentional  violators,  that  minimizes  the  burden 
on  the  vast  majority  of  good  faith  employers  who  want  to  do  their  part  in 
helping  to  solve  the  illegal  alien  problem. 

BACKGROUND 

The  U.S.  Chamber  has  a  long-standing  policy  on  employer  sanctions,  one 
that  has  been  extensively  reviewed  and  reaffirmed  by  its  Board  of  Directors, 
which  states  in  essence  that  we  will  oppose  any  government  requirements  that 
place  an  undue  burden  upon  employers.   That  includes  any  legislation  that 
places  employers  in  the  role  of  a  governmental  enforcement  agency. 

When  that  policy  was  reviewed  with  respect  to  the  employer  sanctions 
requirement  proposed  in  H.R.  5782  (now  H.R.  1510),  tfie  Chamber's  Board 
unanimously  voted  to  interpret  the  policy  to  oppose  the  employer  sanctions 
provision,  section  101. 

Let  me  stress  here  that  the  Chamber  has  taken  a  position  only  on  the 
subject  of  employer  sanctions  as  proposed  in  H.R.  1510.   We  do  not  have  a 
position  on  the  other  major  provisions  within  H.R.  1510  designed  to  achieve 
immigration  reform,  although  we  strongly  endorse  the  effort  within  the 
Administration  and  Congress  to  address  those  issues. 


\J      See  GAO  Report:   "Information  on  the  Enforcement  of  Laws  Regarding 
Employment  of  Aliens  in  Selected  Countries,"  August  31,  1982: 
GAO/GGD-82-86. 
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At  the  same  time,  we  continue  our  own  efforts  to  develop 
recommendations  that  would  provide  solutions  to  the  illegal  alien  problem.   As 
Chairman  Mazzoli  knows,  our  National  Chamber  Foundation  is  currently 
conducting  a  study  of  the  entire  immigration  subject.   The  Foundation  is 
actively  seeking  the  views  of  all  interested  parties,  including  those  who 
wholeheartedly  endorse  employer  sanctions  as  a  primary  means  to  control 
illegal  immigration.   The  results  of  the  Foundation's  immigration  project, 
when  finalized,  should  form  the  basis  of  broader  Chamber  recommendations  to 
aid  in  solving  the  problem  of  illegal  immigration. 


THE  PRESENT  EMPLOYER  SANCTIONS  PROPOSAL: 
WELL  INTENTIONED  BUT  MISDIRECTED 


You  have  already  heard  in  detail  why  we  believe  the  present  employer 
sanctions  proposal  would  in  practice  be  ineffective,  unworkable,  unreasonably 
burdensome  to  small  business,  and  potentially  very  expensive.   Therefore,  I 
will  not  restate  those  arguments  today  and  instead  refer  you  to  our  previous 
statements. 

I  would,  however,  like  to  develop  further  a  few  of  the  arguments  we 
have  already  raised  as  additional  reasons  why  section  101  of  H.R.  1510  should 
not  be  enacted. 

Particularly  Burdensome  to  Small  Business 

We  are  fully  aware  of  the  language  within  section  101  designed  to 
minimize  the  compliance  burden  on  employers.   The  first  offense  "citation" 
provision,  the  one  year  "public  education"  provision,  and  the  eventual 
development  of  some,  as-of-now  unknown,  form  of  secure  identification  are  all 
good  faith  attempts  to  assist  employers  in  meeting  their  compliance  obligation. 

To  this  end,  the  section  101  burden  on  large  employers,  who  have  the 
professional  staff  expertise  to  comply  with  the  new  requirements  under  the 
bill,  is  costly  but  probably  manageable. 
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Nevertheless,  it  is  wrong  to  assume  that  small  businesses,  the  vast 
majority  of  whom  have  not  and  would  never  intentionally  hire  an  illegal  alien, 
will  not  be  burdened  by  the  imposition  of  yet  another  government  regulatory 
scheme. 

For  example,  section  101  does  require  every  U.S.  employer  to  verity  the 
employment  status  of  any  new  hire.   Employers  of  4  or  more  must  keep  a  form  on 
file,  for  a  minimum  of  3  years,  which  states  that  the  employer  has  followed 
the  verification  procedure.   Failure  to  keep  the  required'  form  on  file,  even 

if  the  employer  hired  only  U.S.  citizens,  subjects  that  employer  to 

2/ 
a  potential  fine  of  $500  per  person.  — 

In  a  world  in  which  a  small  business  person  had  no  other  government 

regulations  to  worry  about,  the  section  101  requirement  may  not  be  excessively 

3/ 
burdensome.   That  is  obviously  not  the  case,  however.  —   We  can  envision, 

as  was  the  case  with  the  passage  of  other  well-intentioned  but  burdensome 

regulatory  programs  such  as  OSHA,  that  it  will  not  be  long  before  the  horror 

stories  of  paperwork  burdens  and  regulatory  abuses  start  coming  from  our 

members . 

I  would  like  to  acknowledge  one  difference  in  H.R.  1510  from  the  Senate 
bill  which  lessens  H.R.  1510 's  small  business  burden  to  some  extent.   An 
amendment  was  adopted  in  Committee  last  year  —  ana  is  preserved  in  this 
year's  bill  —  which  provides  for  a  "citation"  in  lieu  of  a  penalty  for  a 
first  time  offense.   This  "f irst-bite-of-the-apple"  provision  should  obviate 
some  of  the  potential  for  regulatory  abuse. 

It  is  interesting  to  observe  that  the  primary  reason  offered  by  the 
proponents  of  the  present  employer  sanctions  provision  in  requiring  mandatory 
recordkeeping  is  to  prevent  national  origin  discrimination  against  "foreign 


II      During  House  debate  on  its  bill  last  year,  an  amendment  was  agreed  to 

which  raised  the  recordkeeping  penalty  to  $1,000  and  $1,500  respectively 

for  a  second  and  third  or  more  time  violation. 
3^/   See,  e.g.,  "Complying  with  Government  Requirements:   The  Costs  To  Small 

and  Larger  Businesses"  Battelle  Human  Affairs  Research  Center,  for  U.S. 

Small  Business  Administration,  BHARC-320/81/022 ,  September  1981. 
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looking  or  sounding"  individuals.   This  concern  is  certainly  well 

intentioned.   Preventing  discrimination  is  a  laudatory  objective  we  all  share. 

Nevertheless,  there  aie  far  more  compelling  reasons,  given  the 
requirement's  potential  heavy  burden  on  small  business,  to  argue  for  its 
removal  as  a  mandatory  procedure. 

For  example,  by  requiring  that  verification  forms  be  kept  for  hires 
only,  what  is  to  prevent  discrimination,  if  it  is  to  occur,  from  taking  place 
during  the  applicant  process?   For  example,  if  Mr.  X  and  Mr.  Y  both  apply  for 
a  job,  and  Mr.  X  looks  foreign  to  the  employer,  Mr.  Y  may  get  the  job  despite 
Mr.  X's  better  qualifications.   If  the  employer  keeps  the  proper  verification 
form  on  Mr.  Y,  he  has  complied  with  the  law  even  though  the  law  has  not 
prevented  discrimination  against  Mr.  X.   To  remedy  this  potential  loophole,  is 
Congress  ready  to  require  employers  to  maintain  employment  verification  forms 
on  every  person  who  applies  for  a  job?   The  House  soundly  defeated,  during  the 
debate  last  year,  an  amendment  that  would  have  required  just  that. 

More  importantly.  Congress  has  comprehensively  addressed  the  problem  of 
employment  discrimination  and  has  enacted  various  penalties  and  remedies  to  be 
applied  where  discrimination  occurs.  Title  VII  of  the  1964  Civil  Rights  Act, 
Executive  Order  112A6,  and  numerous  state  and  local  government  fair  employment 
practice  laws  all  provide  ample  authority  to  root  out  employment 
discrimination  where  it  exists,  including  national  origin  discrimination  which 
may  occur  against  U.S.  citizens  because  of  the  requirements  of  this  bill. 

Finally,  H.R.  1510  includes  several  provisions  requiring  close 
monitoring  of  employer  sanctions  to  determine  if  national  origin 
discrimination  might  occur.   These  include  special  monitoring  by  both  the 
President  and  the  U.S.  Civil  Rights  Commission,  with  required  periodic  reports 
to  Congress,  and  the  creation  of  a  joint  task  force  comprised  of  the  Attorney 
General,  the  Labor  Secretary  and  the  EEOC  Chairman  to  monitor  and  review 
allegations  of  discrimination. 

Union  Hiring  Halls  Exempt  From  Coverage 

Much  has  been  made  about  the  proposition  that  the  present  employer 
sanctions  requirement  applies  fairly  to  all  parties  affected  by  the  bill. 
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Therefore,  we  find  it  interesting  to  note  that  the  union  hiring  hall,  a 
means  used  commonly  in  the  construction  and  other  industries  by  unionized 
employers  to  hire  workers,  is  not  covered  by  the  employer  sanctions 
requirement . 

While  we  applaud  the  Committee's  concern  for  minimizing  duplicative 
recordkeeping,  it  strikes  us  as  particularly  unfair  to  America's  small 
businesses  to  saddle  them  with  the  full  employer  sanctions  burden  while 
letting  the  union  hiring  hall  totally  off  the  hook.  ' 

Willful  Violators  Will  Evade  Enforcement 

It  was  well  established  during  previous  hearings  that  the  various  forms 
of  identification,  which  employers  would  be  required  to  examine  during  the 
first  3  years  after  enactment  to  verify  employment,  are  easily  forged  and 
readily  available  to  illegal  aliens.   Further,  the  bill  provides  an 
affirmative  defense  to  an  employer  who  has  complied  with  the  mandatory 
verification  procedure,  as  evidenced  by  the  retained  verification  form,  in  an 
action  alleging  the  hiring  of  an  undocumented  alien.   While  we  firmly  believe 
that  the  affirmative  defense  is  necessary  to  protect  from  potential  government 
harassment  those  employers  complying  in  good  faith,  we  also  believe  that  the 
defense  provides  a  means,  coupled  with  the  easy  availability  of  forged 
documents,  for  intentional  violators  to  evade  prosecution  under  the  law.   As 
long  as  the  forged  document  "reasonably  appears  on  its  face  to  be  genuine," 

the  employer  has  met  its  compliance  burden,  even  though  it  may  have  in  fact 

4/ 
known  that  the  person  or  persons  hired  were  illegals.  — 

Unfortunately,  and  as  a  practical  matter,  the  well  intentioned  small 

employer  is  the  more  likely  subject  for  prosecution  and/or  penalty  under 

section  101  as  it  now  stands.   This  person  may  unknowingly  hire  an  illegal 

alien,  but,  because  of  failure  to  maintain  the  proper  records,  is  practically 

defenseless  in  an  enforcement  action.   In  fact,  the  small  employer  can  De 

fined  even  if  only  U.S.  citizens  are  hired.   He  or  she  also  provides  a 

tempting  target  to  the  government  inspector  whose  performance  is  judged  on  the 


4/   It  is  impossible  to  comment  on  the  effect  of  a  "secure  system"  of 
identification  upon  this  process  until  we  know  what  the  system  is. 
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number  of  violations  cited  and  penalties  assessed.   Certainly  the  proponents 
of  section  101  cannot  intend  this  result. 

DEVISE  A  SYSTEM  THAT  TARGETS  THE  INTENTIONAL  VIOLATOR 

If,  as  we  observed  earlier,  Congress  feels  compelled  to  enact  some 
system  of  employer  sanctions,  the  following  suggestions  should  be  considered 
as  the  basis  for  a  more  equitable  proposal. 

First,  the  system  should  target  enforcement  on  the  employer  who 
knowingly  and  intentionally  employs  illegal  aliens. 

Second,  the  system  should  be  devised  to  substantially  minimize,  or  even 
eliminate,  the  undue  burden  placed  on  the  small  employer  by  the  present 
employer  sanctions  requirement. 

Third,  the  system  should  place  the  primary  enforcement  burden  exactly 
where  it  belongs  —  on  the  federal  government. 

Such  a  system  would  establish  in  law  the  goal  which  the  proponents  of 
employer  sanctions  are  so  anxious  to  achieve;  i.e.,  a  statutory  violation  for 
the  knowing  employment  of  illegal  aliens.  — 

Such  a  system  would  also  recognize  the  limited  resources  available  to 
the  government  for  enforcement  purposes  and  would  ensure  that  those  resources 
will  be  used  in  the  most  efficient  and  effective  manner. 

While  we  do  not  offer  specific  language  for  such  a  proposal,  we  commend 
the  attention  of  the  subcommittee  to  an  amendment  offered  by  Senator  Tower  that 
was  defeated  during  last  year's  Senate  floor  debate  on  S.  2222. 

The  essential  elements  of  the  Tower  amendment  would  form  the  basis  of  a 
less  onerous  employer  sanctions  requirement,  as  1  have  just  outlined. 
Further,  we  do  not  agree  that  an  employer  sanctions  provision  fashioned  on 
these  elements  would  gut  enforcement.   Rather,  it  would  focus  enforcement  on 
those  who  would  purposely  flout  the  law. 


5/   INS  Commissioner  Alan  Nelson  testified:   "The  Administration  believes  that 
many  employers  presently  hire  illegal  aliens  because  they  are  aware  that 
there  is  no  law  that  makes  this  practice  illegal.   With  the  passage  of  an 
employer  sanctions  law  we  are  confident  that  most  employers  —  as 
generally  law  abiding  citizens  —  will  uphold  the  law."   House  Judiciary 
Subcommittee  Hearings  on  Immigration  Reform,  October  21,  1981,  p.  242.- 
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The  following  elements  are  fundamental  to  a  system  that  would  meet  the 
criteria  I  have  outlined: 

•  Target  enforcement  on  willful  violators.   This  higher 
standard  of  proof,  although  more  difficult  for  the  government 
to  establish,  provides  necessary  protection  to  the  good  faith 
employer  who  may  unknowingly  hire  an  undocumented  worker. 

•  Eliminate  the  mandatory  verification  procedure  and  substitute 

a  voluntary  procedure  under  which  a  complying  employer  would  be 
provided  with  an  affirmative  defense  against  a  charge  of  willfully 
hiring  an  undocumented  worker. 

•  Provide  tougher  penalties  against  those  who  willfully  violate. 
Because  the  standard  of  proof  is  higher,  this  would  send  a 
message  to  those  who  do  willfully  violate  the  law  that 
noncompliance  will  be  strictly  punished. 

•  Locate  the  enforcement  function  solely  within  the  Department 
of  Justice,  the  agency  best  qualified  to  enforce  this  law 
fairly  and  efficiently. 

•  Create  an  Interagency  Task  Force,  including  the  Attorney  General, 
the  Secretary  of  Labor,  the  Secretary  of  Commerce,  the  Chairman 
of  the  Equal  Employment  Opportunity  Commission,  and  the  Chairman 
of  the  U.S.  Civil  Rights  Commission.   The  Task  Force  would  be 
charged  with  coordinating,  developing,  and  recommending  policies 
and  practices  designed  to  maximize  results,  while  promoting 
efficiency  and  compliance,  and  reducing  possibilities  of 
discrimination  in  carrying  out  the  sanctions  provision. 
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Legsons  From  the  GAP  Report  on  Employer  Sanctions 

In  July  of  1981,  Senator  Simpson  requested  the  U.S.  General  Accounting 
Office  (GAO)  to  identify  countries  with  laws  that  currently  prohibit  employers 
from  hiring  illegal  aliens  and  to  point  out  any  problems  encountered  in 

enforcing  their  laws. 

The  GAO  issued  its  Report,  "Information  on  the  Enforcement  of  Laws 
Regarding  Employment  of  Aliens  in  Selected  Countries"  on  August  31,  1982.   The 
Report  found  that,  in  the  19  countries  examined,  the  laws  were  not  an 
effective  deterrent  to  employment  of  illegal  aliens  for  two  primary  reasons: 
(1)  employers  were  able  to  avoid  compliance  and  the  penalties  on  those 
apprehended  were  too  mild  to  deter  noncompliance;  and  (2)  the  laws  were  not 
effectively  enforced. 

If  these  existing  laws  have  not  been  effective  in  deterring  illegal 
immigration,  what  are  the  implications  for  H.R.  1510?   Will  Congress  be  back 
in  a  few  years  demanding  greater  penalties,  more  money,  more  inspectors,  and 
more  intrusions  into  the  private  workplace  to  prove  that  employer  sanctions 
can  work?   For  example,  we  note  that  France  recently  passed  a  new  law 
increasing  penalties  on  employers  who  hire  illegal  aliens: 

"[I)n  addition  to  increasing  the  penalties  that  can  be 
judicially  applied,  provides  the  Labor  Ministry  with  an 
additional  sanction  it  can  take  against  employers 
confiscation  of  their  tools  and  equipment."  _' 


6/     GAO  Report,  supra,  p.  4, 
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CONCLUSION 


For  all  of  these  reasons,  we  continue  to  oppose  the  employer  sanctions 
as  proposed  in  H.R.  li 10 .   Nevertheless,  we  believe  that  if  Congress,  in  its 
wisdom,  concludes  that  some  system  of  employer  sanctions  must  be  enacted,  the 
recommendations  we  have  proposed  would  much  more  effectively  accomplish  the 
goals  it  seeks. 

We  urge  consideration  of  these  recommendations  in  lieu  of  the  present 
proposal,  coupled  with  the  recommendations  we  made  in  our  earlier  testimony: 


• 


• 


tighten  procedures  for  obtaining  and  for  using 
border  crossing  passes; 

tighten  the  procedures  for  obtaining  and  enforcing 
student  and  tourist  visas; 

•  strengthen  border  enforcement; 

•  develop  more  and  better  cooperative  programs  between 
government  and  business  to  control  illegal  immigration. 

Although  we  do  not  have  legislative  language  to  offer  at  this  time,  we 
would  be  pleased  to  work  with  members  of  this  subcommittee  in  fashioning  more 
equitable  and  effective  methods  of  enforcing  our  immigration  laws. 

I  appreciate  the  opportunity  to  testify  today  and  would  be  happy  to 
answer  any  questions. 
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Mr.  Mazzoli.  Mr.  Van  Maren,  you  are  recognized  for  5  minutes. 

Mr.  Van  Maren.  I  am  James  G.  Van  Maren,  manager,  agricul- 
ture and  consumer  affairs,  representing  the  California  Chamber  of 
Commerce  whose  main  offices  are  located  in  Sacramento,  Calif. 

The  California  Chamber  of  Commerce  is  a  broad-based  organiza- 
tion of  4,300  firms  and  corporations  represented  by  8,300  business- 
men and  women,  and  150  trade  associations.  Our  membership  in- 
cludes business,  industry,  and  agricultural  enterprises  statewide. 

The  California  Chamber  has  spent  many  dedicated  hours  study- 
ing the  alien  issue  before  arriving  at  a  formal  position.  We  have 
had  a  presentation  by  the  Commissioner  on  Immigration  followed 
by  members  of  the  staff  under  the  Attorney  General  on  the  impor- 
tance of  enacting  an  immigration  reform  law  and  an  understand- 
ing of  the  administration's  position  on  the  issue. 

We  have  also  sponsored  a  major  luncheon  in  Los  Angeles  with 
Attorney  General  William  French  Smith  as  the  speaker  on  the 
need  for  reform  and  revision  of  the  Immigration  and  Nationality 
Act  during  1982. 

These  meetings  were  followed  by  a  meeting  of  an  ad  hoc  commit- 
tee, who  represents  the  broad-based  interest  of  business,  wherein 
policy  and  recommendations  were  formalized  to  submit  to  our 
board  of  directors.  The  board  deliberated  on  this  policy  and  it  was 
adopted  in  the  spring  of  1982. 

The  board  also  notes  that  agriculture  is  California's  principal  in- 
dustry supporting  the  Nation's  No.  1  industry. 

The  policy  adopted  by  our  board  supports  a  program  of  amnesty 
for  illegal  aliens  already  in  this  country  as  a  step  toward  control- 
ling undocumented  aliens;  we  support  a  definitive  documentation 
procedure  to  determine  citizenship;  we  support  expansion  of  the  H- 
2  program  to  better  accommodate  a  temporary  worker  program; 
and  we  oppose  sanctions  against  employers  unless  there  is  a  defini- 
tive documentation  procedure  that  will  not  make  the  employer  a 
policeman  and  there  is  a  temporary  worker  program  in  place. 

We  further  support  the  strengthening  of  our  borders  for  the  pur- 
pose of  stopping  the  movement  of  illegal  aliens  into  this  country.  In 
effect,  this  action  in  itself  would  reduce  the  need  of  punitive  reme- 
dies against  employers  who  are  found  to  be  hiring  illegal  aliens. 

As  the  enforcement  of  immigration  laws  tighten  down,  the  pres- 
sure on  those  individuals  outside  our  borders  who  want  to  come  to 
the  United  States,  generally  to  take  advantage  of  our  freedom  and 
economic  conditions,  will  become  more  sophisticated  in  their  at- 
tempts. 

Therefore,  it  would  be  better  to  provide  some  type  of  special 
worker  program  to  relieve  that  pressure.  It  is  a  proven  fact  that 
workers  of  foreign  descent  are  more  willing  to  work  in  highly-labor 
intensive  jobs. 

The  American  work  force  just  does  not  seem  to  adapt  themselves 
to  highly  labor  intensive  conditions.  If  Congress  changes  the  immi- 
gration laws  by  adopting  severe  restrictions  on  employers  and  il- 
legal aliens,  perhaps  there  should  be  a  phase-in  procedure  so  that 
the  American  work  force  might  be  trained  to  work  in  highly  labor- 
intensive  jobs. 

A  severe  change  in  the  law  could  have  a  major  adverse  effect  on 
the  present  labor  force  in  this  country. 


355 

H.R.  1510,  "Immigration  Reform  and  Control  Act  of  1983"  is  op- 
posed by  the  California  Chamber  unless  amended.  We  feel  that  this 
bill  does  not  provide  a  workable  package  for  a  new  approach  in  im- 
migration law. 

The  California  Chamber  is  concerned  that  it  would  have  a  major 
adverse  effect  on  California's  employers  and  working  force.  There- 
fore, we  propose  the  following  changes. 

Amending  Section  211,  "H-2  Workers,"  is  essential.  The  proposed 
language  provides  for  good,  flexible  opportunities  in  the  use  of  reg- 
ulations to  deal  with  the  more  transit  problems.  Yet,  we  strongly 
suggest  the  following  amendments. 

One,  a  definition  for  "labor  dispute." 

It  is  important  that  a  definition  for  "labor  dispute"  be  included  under  the  legisla- 
tion. Under  the  Department  of  Labor's  and  the  Immigration  and  Nationality  Serv- 
ice's definition  of  a  labor  dispute,  any  two  or  more  persons  at  the  job  site  can  create 
a  labor  dispute. 

In  California  where  major  agricultural  unions  exist,  such  a  definition  could  easily 
block  many  employers  from  participating  under  the  H-2  program.  We  support  the 
following  definition  of  "labor  dispute":  A  labor  dispute  shall  be  deemed  to  exist  at 
any  jobsite  when  .50  percent  or  more  of  the  bona  fide  agricultural  employees  of  an 
employer,  without  coercion,  are  on  strike  against  that  employer  or  have  been  locked 
out  by  that  employer  on  account  of  a  good  faith  dispute  over  wages,  hours,  and 
working  conditions. 

A  labor  dispute  shall  be  deemed  to  have  terminated  when  less  than  50  percent  of 
the  agricultural  employees  of  the  employer  remain  on  strike,  but  in  no  case  shall 
the  labor  dispute  survive  the  term  of  employment.  A  labor  dispute  shall  bar  replace- 
ments only  for  the  number  of  strikers  actually  on  strike. 

Certification  for  the  remainder  of  H-2  workers  applied  for  shall  be  granted  if  the 
application  is  in  order  and  all  other  criteria  are  met.  Upon  application  of  any  inter- 
ested party,  the  Secretary  of  Labor  shall,  within  three  days  where  possible  but  not 
more  than  five  days  in  any  case,  conduct  a  hearing  to  determine  whether  a  labor 
dispute  exists  and/or  whether  a  labor  dispute  has  terminated,  and  the  number  of 
workers  affected  thereby. 

Two:  Since  the  undocumented  worker  is  the  responsibility  of  the  immigration 
service,  any  petitions  and  certifications  by  employers  under  the  H-2  program  should 
be  under  the  authority  of  the  Attorney  General,  who  when  promulgating  regula- 
tions, will  consult  with  the  Secretary  of  Agriculture  and  the  Secretary  of  Labor. 

Three:  Establish  an  advisory  committee  to  consult  with  and  advise  the  Attorney 
General  regarding  the  temporary  work  force  of  legal  aliens. 

Four:  Legal  alien  workers  should  be  recruited  for  work  upon  petition  of  individual 
employers  or  associations  of  like  employers,  and  assigned  to  work  for,  with  provi- 
sions for  transfer." 

[The  complete  statement  follows:] 
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statement  of  the  California  Chamber  of  Commerce 

to 

Immigration,  Refugee  and  International  Law  Subcommittee 

House  Judiciary  Committee 

on 

HR  1510   (Mazzoli)   "Immigration  Reform  and  Control   Act  of  1983" 

March   9,    1983 

I  am  James  G.  Van  f-laren,  Manager,  Agriculture  4  Consumer  Affairs,  representing 
the  California  Chamber  of  Commerce  whose  main  offices  are  located  in  Sacramento, 
California.  The  California  Chamber  of  Commerce  is  a  broad-based  organization  of 
4,300  firms  and  corporations  represented  by  8,300  businessmen  and  women,  and  150 
trade  associations.  Our  membership  includes  business,  industry  and  agricultural 
enterprises  statewide. 

The  California  Chamber  has  spent  many  dedicated  hours  studying  the 
alien  issue  before  arriving  at  a   formal   position.      We  have  had  a  presentation  by  the 
Commissioner  on  Immigration  followed  by  members  of  the  staff  under  the  Attorney 
General  on  the  importance  of  enacting  an  immigration  reform  law  and  an  understanding 
of  the  Administration's  position  on  the  issue.      We  have  also   sponsored  a  major 
luncheon  in  Los  Angeles  with  Attorney   General   William  French   Smith  as  the  speaker 
on  the  need   for  reform  and   revision  of  the   Immigration  and  Nationality  Act  during 
1982.      These  meetings  were   followed  by  a  meeting  of  an  Ad   Hoc  Committee,   who   represents 
the  broad-based  interest  of  business,   wherein  policy  and   recommendations  were   formalized 
to   submit  to  our  board  of  directors.      The  board  deliberated  on  this  policy   and  it  was 
adopted  in  the   Spring  of  1982. 

The  policy  adopted  by  our  board   supports  a  program  of  amnesty   for  illegal 
aliens  already  in  this  country  as  a   step   toward  controlling  undocumented  aliens;   we 
support  a  definitive  documentation  procedure  to  determine  citizenship;   we  support 
expansion  of  the  H-2  program  to  better  accommodate  a  temporary  worker  program;   and 
we  oppose  sanctions  against  employers  unless  there  is  a  definitive  documentation 
procedure  that  will   not  make  the  employer  a  policeman  and  there  is  a  temporary  worker 
program  in  place.      We  further  support  the  strengthening  of  our  borders   for  the  purpose 
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of  stopping   the  movement  of  illegal    aliens  into    this  country.      In  effect,    this  action 
in  itself  would   reduce   the  need  of  punitive  remedies  against  employers  who  are   found 
to   be  hiring   illegal    aliens. 

As  the  enforcement   of  immigration  laws  tighten  down,    the  pressure  on 
those  individuals  outside  our  borders  who   want   to  come  to   the  United   States,   generally 
to   take  advantage  of  our    freedom  and   economic   conditions,   will    become  more   sophisticated 
in   their  attempts.      Therefore,    it   would   be  better   to  provide  some   type  of  special 
worker  program  to    relieve   that   pressure.      It   is  a  proven   fact   that   workers  of 
foreign  descent   are   more  willing    to   work   in  highly   labor  intensive   jobs.      The 
American  work    force   just   does   not    seem  to   adapt   themselves   to  highly  labor  intensive 
conditions.      If  Congress  changes  the   immigration  laws  by  adopting   severe   restrictions 
on  employers  and  illegal   aliens,   perhaps  there   should  be  a  phase-in  procedure   so   that 
the   American  work    force  might   be   trained   to   work   in  highly  labor  intensive  jobs.      A 
severe  change   in  the  law  could  have  a   major  adverse  effect   on  the  present   labor 
force  in  this  country. 

HR   1510  -    "Immigration   Reform  and   Control    Act  of   1983"   is  opposed   by   the 
California    Chamber  unless  amended.      We    feel    that    this  bill    does  not  provide  a   workable 
package    for  a    new   approach   in  immigration  law.      The   California    Chamber  is  concerned 
that  it  would  have  a   major  adverse  effect  on  California's  employers  and  working   force. 
Therefore,   we  propose  the   following  changes. 

Amending   Section   211   -   "H-2  Workers"  is  essential.      The  proposed  language 
provides   for  good,    flexible  opportunities  in  the  use  of  regulations  to  deal   with  the 
more  transit  problems.      Yet,    we   strongly    suggest   the   following   amendments. 
1.      A  definition   for   "labor  dispute" 

"It  is  important   that  a  definition   for    'labor  dispute'    be  included  under  the 
legislation.      Under  the  Department  of  Labor's  and  the   Immigration  and 
Nationality   Service's  definition  of  a  labor  dispute,   any   two  or  more 
persons  at   the  job   site  can  create  a  labor  dispute.      In  California   where 
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major  agricultural  unions  exist,  such  a  definition  could  easily  block  many 
enployers  from  participating  under  the  H-2  program.  We  support  the  following 
definition  of  'labor  dispute':   A  labor  dispute  shall  be  deemed  to  exist  at 
any  job  site  when  bO   percent  or  more  of  the  bona  fide  agricultural  enployees 
of  an  errployer,  without  coercion,  are  on  strike  against  that  employer  or  have 
been  locked  out  by  that  employer  on  account  of  a  good  faith  dispute  over 
wages,  hours  and  working  conditions.  A  labor  dispute  shall  be  deemed  to  have 
terminated  when  less  than  50  percent  of  the  agricultural  enployees  of  the 
employer  remain  on  strike,  but  in  no  case  shall  the  labor  dispute  survive 
the  term  of  employment.  A  labor  dispute  shall  bar  replacements  only  for  the 
number  of  strikers  actually  on  strike.   Certification  for  the  remainder  of 
H-2  workers  applied  for  shall  be  granted  if  the  application  is  in  order 
and  all  other  criteria  are  met.   Upon  application  of  any  interested  party, 
the  Secretary  of  Labor  shall,  within  3  days  where  possible  but  not  more  than 
5  days  in  any  case,  conduct  a  hearing  to  determine  whether  a  labor  dispute 
exists  and/or  whether  a  labor  dispute  has  terminated,  and  the  number  of 
workers  affected  thereby. 

2.  Since  the  undocumented  worker  is  the  responsibility  of  the  immigration  service, 
any  petitions  and  certifications  by  employers  under  the  H-2  program  should  be 
under  the  authority  of  the  Attorney  General,  who  when  promulgating  regulations, 
will  consult  with  the  Secretary  of  Agriculture  and  the  Secretary  of  Labor. 

3.  Establish  an  advisory  committee  to  consult  with  and  advise  the  Attorney  General 
regarding  the  temporary  work  force  of  legal  aliens. 

4.  Legal  alien  workers  should  be  recruited  for  work  upon  petition  of  individual 
employers  or  associations  of  like  employers,  and  assigned  to  work  for  specific 
employers,  with  provisions  for  transfer. 

5.  The  reasonable  efforts  of  an  enployer  to  recruit  American  citizens  to  fulfill 
the  job  requirements  within  the  recruitment  area,  including  filing  a  job  order 
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with   the   Federal-State   Employment    Service  prior   to    recruiting  legal    aliens. 

6.  The  teirporary  worker  program  should   be  open  to   all   countries  willing   to  commit 
themselves  to  participate. 

7.  Legal    alien  workers   should    receive  no   less  than  minimum  wage  and   normal    working 
standards  except   as   follows:      Workers   should  not    be  eligible    for  unemployment 
corrpensation,    welfare,    food   stamps,    federally   assisted  housing   and   spouses  and 
children  of  workers  may   not   accompany    them  under   the  program.      We  are  opposed 

to    the  adverse  wage   rate   concept   as  unfair   to   those  who   are   receiving   minimun  wage. 
3.        Legal    alien  workers  and   their  employers   should  be   exetrpted    from  contributing 

to    state  or    federal   programs   for  which   the   legal    alien  worker  is   not    qualified 

to   receive  the  proscribed  benefits. 
9.        Legal   alien  workers  should  pay   for  their  own  transportation  costs   from  their 

countries  of  origin     to   the  United   States  to  the  place  of  employment  and   for  their 

room  and  board  while  they  are  under  the  temporary  worker  program. 

10.  Legal    alien  workers   should  pay   a    reasonable    fee  into    a   special    fund   to   cover 
costs  of   returning   to    their  countries  of  origin. 

11.  The  administering    federal    agency    should  be  given  authority   to   charge  employers, 
who  participate  in  the  temporary  worker  program,   a   reasonable   fee  up   to  a 
maximum  amount    equal    to   the    fee   normally   established    for   FICA  and   FUTA   to 
cover   the  direct   costs  of  administering   the  program  based  on   the  legal    alien 
worker's  gross  salary." 

If  there  is  to  be  tightening  of  immigration  laws,   it  is  important  to  have 
a   release  cap... the   seasonal   worker  program  in  addition  to   the  modified  H-2  program. 
The  seasonal   worker  program  would  be  established  on  the  same  bases  as  the   recommended 
modified  H-2  program  proposed  earlier.      The  only   exception  to  the  list  of  criteria 
would  pertain  to   /W  and  that  would  be  as  follows:      Legal   alien  workers   should  be 
recruited   for  work  upon  petition  of  individual   employers  or  associations  of  like 
errployers  and  be  permitted  to    freely  move   from  job  site  to   job  site.      California 
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agriculture  has  unique  problems  when  in  some  areas  of  the  state   farmers  rotate 
crops  up   to  three  times  a  year.      Many  of  these  crops  could   require,   within  days, 
300  to  600  workers  to  harvest  very  perishable  crops.      Employers  hiring  under  these 
conditions  are  not   concerned  about   national   origin  of  the  worker,   but   rather  the 
need   for  able— bodied,   willing  workers  now.      A  seasonal   worker  program  would    fill 

that  inportant   need. 

We  have  major  concerns  with    Section   27A (A) ... "Unlawful    Employment   of  Aliens". 
The  California    Chamber   feels  employers   should   not   become  policmen  challenging 
individuals  applying    for  work  as  to  whether  or  not   they   are  citizens  of  the  United 
States.      We  believe   that   enployers  are  working   very  hard   to   alleviate  discrimination 
in  their  hiring  practices.      This  proposed  legislation  is  requiring   "the  individual 
must  attest,   under  penalty  of  perjury.,    that   the  individual    is  a   citizen  or  national 
of  the   United   States..."   establishes  a  heavy  burden  on   the   shoulders  of  employers. 
This  requirement  of  employers  may    result   in  employers   firing  or   not   hiring  good, 
hard  working  Amercians  because  they  may  appear  to  be  aliens  when  they  are  truly 
citizens  of  the   United    States.      Therefore  employers   should   require  definitive  docu- 
ments to  determine  citizenship   for  hiring  purposes  which  would  provide  the  basis  of 
a  value  judgment,    by   the  employer,    in   relieving   the  employer  of  any   liability  in 
the  event  an  employee  misrepresents  such  documentation. 

The  bookkeeping   requirements  designated  under   the  proposed   legislation 
require  the  enployers  to   keep   records  of  the  documentation  certifying  citizenship; 
and  the   form  providing   verification  of   the   errployer's   recognition  of   the  employees 
citizenship    shall    be  kept  on   file    for  a  period  of  three   years.      Employers   should   not 
be   required  to  maintain  a   record  of  individuals  recruited  or  referred   for  hiring 
purposes.      Enployers  should  only  maintain  a   record  of  employees  hired.      Employers 
should  not   be  required  to  attest  under  penalty  of  perjury   that  the  individual   he 
has  hired  is  a  citizen  or  national  of  the  United   States.      It  is  the  responsibility 
of  the  immigration  officials  to  determine  whether  or  not  any  individual   is  a  citizen 
or  a  national  of  the  United   States  if  that  question  should  be  raised. 
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The   sanction  provisions  under   Section   274(A)    need  balanciog.      The 
California   Chamber  opposes  the  proposed   sanction  provisions  under  this  legislation 
unless  there  can  be  provided  a   modified  H-2  program  and  an  easing  of  the   responsibilities 
placed  on  the   enrployer  when  hiring   employees. 

Holding   employers  responsible    for  the  validity  of  documents  to   establish 
citizenship   is   wrong.      On   September  8,    1981,    the   GAO  noted   that   social    security  cards 
are   "commonly"   counterfeited  or   stolen  by  persons  illegally   in  this  country   or  by 
U.S.    citizens   receiving   unearned   benefits.      It   is  also   our  understanding   that   it   is 
not  that   much   of  a  problem  to  purchase  any  illegal    documents  at   a  price.      Here  again, 
the  employer   should   not    be   the  policeman,    it    should  be  the    responsibility  of  the 
immigration   service   to   determine  validity  of  citizenship   documents.      The   California 
Chamber  does  not   condone  the  practice  of  knowingly  hiring   illegal    aliens. 

It  is  essential   that   no   state  should  be  permitted  to  interfere  with   the 
operation  of  the   H-2  program  or  other  tenporary  worker  programs.      We   feel   that  these 
are  national   programs  and   federal  preemptions  should  be  safeguarded. 

We  appreciate   the  opportunity    to  present  our  views  and   strongly  urge   the 
Committee  to  give    full    and  careful    consideration  to  our   recommendations.      We   subscribe 
to  the  idea   that   the   Immigration  and  Nationality   Act  needs   revision  and   reform  to 
have  better  control   over  the  movement  of  illegal    aliens  in  these  United   States,    yet 
no  law   should  provoke  disarray   and  confusion  in  our  hiring  practices. 

Conclusion 

Permit   me  to   repeat   that   the   California   Chamber  supports  a  modified   H-2 
program.      Employers  should  have  a   simple  and   reasonable  documentation  procedure 
requirement  which  would  not   make  them  policemen.      Sanctions  currently  proposed 
under  HR  1510  are  not   acceptable  unless  there  is  in  place  a  temporary  worker  program 
and  a   nrore   reasonable  documentation  procedure  required  of  eiiployers  when  hiring 
employees.      Thank  you. 
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Mr.  Mazzoli.  I  am  sorry  to  bother  you. 

As  I  was  looking  through  your  statement  in  addition  to  changes 
in  H-2,  you  advocate,  a  seasonal  worker  program  in  addition  to  H- 

2. 

Mr.  Van  Maren.  That  is  correct. 

Mr.  Mazzoli.  You  also  suggest,  as  I  think  one  of  the  other  panel- 
ists had,  that  the  employer  not  be  the  sole  enforcer  here  and  not 
have  the  full  responsibilities.  You  mentioned  about  the  bookkeep- 
ing requirements,  which  is  another  area  to  be  amended,  in  your 
view. 

Mr.  Van  Maren.  One  of  the  most  important  areas  we  feel  is  the 
burden  that  would  be  placed  on  the  employer.  We  feel  that  the  em- 
ployer is  put  in  a  very  severe  position. 

Sanctions.  We  indicated  we  accept  those  provided  we  could  have 
the  relief  valve  of  the  H-2  program  and  a  seasonal  worker  program 
and  some  relief  in  the  paperwork  and  the  documentation  proce- 
dures. 

Mr.  Mazzoli.  Thank  you  very  much,  sir. 

Mr.  Von  Mehren,  you  are  welcome  for  5  minutes. 

Mr.  Von  Mehren.  Thank  you,  Mr.  Chairman.  I  am  George  Von 
Mehren,  vice  chairman  of  the  Immigration  Committee  of  the  Na- 
tional Foreign  Trade  Council,  Inc.  The  council  is  a  non-profit  asso- 
ciation of  over  600  companies  engaged  in  international  trade  and 
investment. 

Our  member  companies  are  responsible  for  more  than  half  of  the 
manufactured  goods  and  services  exported  by  the  United  States. 
These  companies  use  immigration  to  bring  executive,  managerial 
and  technical  talent  to  the  United  States.  These  companies  use  im- 
migration to  create  jobs  in  the  United  States,  not  to  increase  the 
number  of  persons  competing  for  existing  jobs. 

Our  real  interest  here  is  that  we  have  an  immigration  system 
where  American  companies  can  bring  these  people  to  the  United 
States  easily  and  efficiently  and  quickly. 

With  respect  to  employer  sanctions  in  the  bill,  the  council  does 
not  oppose  provisions  which  make  it  unlawful  to  hire  illegal  aliens. 
However,  the  verification  and  record-keeping  requirements  im- 
posed on  employers  should  not  be  unduly  burdensome. 

With  respect  to  permanent  residents,  we  actually  prefer  the  inde- 
pendent immigrant  group  which  is  in  the  Senate  bill.  However,  if 
the  current  system  is  to  be  retained,  we  urge  that  the  third  prefer- 
ence category  have  additional  visa  numbers  allocated  to  it  to  show 
that  American  business  can  bring  these  highly  skilled  people  here 
more  quickly  and  more  easily. 

Second,  we  urge  that  executives  and  managers,  at  least  those 
who  would  qualify  now  for  L-1  status,  be  expressly  included  within 
the  definition  of  eligibility  for  third  preference  status. 

With  respect  to  foreign  students,  the  council  favors  the  waiver 
provisions  allowing  foreign  students  with  advanced  degrees  in  high 
technology  fields  to  remain  in  the  United  States  to  work  or  teach 
rather  than  to  leave  for  two  years.  We  favor  the  absence  of  a  nu- 
merical limit  on  the  annual  availability  of  these  waivers. 

On  labor  certification,  the  council  favors  the  use  of  nationwide 
job  market  data,  but  urges  amendment  of  H.R.  1510  to  require  the 
Department  of  Labor  to  conduct  an  individual  case  review  when 
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the  employer  claims  that,  despite  nationwide  data,  no  U.S.  employ- 
ee is  willing  and  able  to  do  a  particular  job. 

With  respect  to  visa  waivers  for  certain  tourists,  the  council 
favors  the  pilot  program  waiving  the  tourist  visa  requirements  for 
five  countries  but  urges  that  the  program  apply  to  more  countries. 
For  countries  which  have  a  low  abuse  rate,  the  tourist  visa  require- 
ment unnecessarily  restricts  the  ability  of  the  United  States  to 
compete  in  the  tourist  industry. 

The  National  Foreign  Trade  Council,  Inc.  appreciates  this  oppor- 
tunity to  appear  before  the  committee. 

Mr.  Mazzoli.  Thank  you,  Mr.  von  Mehren.  You  win  first  place. 
You  have  2  minutes  left.  I  think  no  one  reined  themselves  in  as 
nicely  as  you  have. 

Not  to  steal  Mr.  Knicely's  name.  That  is  not  meant  to  be  a  pun. 

[The  complete  statement  follows:] 

Prepared  Statement  of  George  M.  Von  Mehren,  National  Foreign  Trade 

Council,  Inc. 

I  am  George  von  Mehren,  Vice  Chairman  of  the  Immigration  Committee  of  the 
National  Foreign  Trade  Council,  Inc.  The  Council  is  a  non-profit  association  of  over 
600  companies  engaged  in  international  trade  and  investment. 

Our  member  companies  are  responsible  for  more  than  half  of  the  manufactured 
goods  and  services  exported  by  the  United  States.  These  companies  use  immigration 
to  bring  executive,  managerial  and  technical  talent  to  the  United  States.  These  com- 
panies use  immigration  to  create  jobs  in  the  United  States — not  to  increase  the 
number  of  persons  competing  for  existing  jobs. 

employer  sanctions 

The  Council  does  not  oppose  provisions  which  make  it  unlawful  to  hire  illegal 
aliens.  However,  the  verification  and  record-keeping  requirements  imposed  on  em- 
ployers should  not  be  unduly  burdensome. 

third  preference 

The  Council  favors  amendments  which  would  assist  American  business  in  employ- 
ing highly  skilled  foreign  nationals  who  will  contribute  to  the  U.S.  economy.  First, 
we  favor  allocation  of  20,000  additional  visas  to  the  third  preference  category  each 
year.  Second,  we  urge  that  "executives  and  managers"  who  would  qualify  for  L-1 
status  be  expressly  included  within  the  definition  of  eligibility  for  third  preference 
status. 

foreign  students 

The  Council  favors  the  waiver  provisions  allowing  foreign  students  with  advanced 
degrees  in  high  technology  fields  to  remain  in  the  U.S.  to  work  or  teach,  rather 
than  to  leave  the  U.S.  for  two  years.  We  favor  the  absence  of  a  numerical  limit  on 
the  annual  availability  of  these  waivers. 

LABOR  certification 

The  Council  favors  the  use  of  nationwide  job  market  data  but  urges  amendment 
of  H.R.  1510  to  require  the  Department  of  Labor  to  conduct  an  individual  case 
review  when  the  employer  claims  that,  despite  nationwide  data,  no  U.S.  employee  is 
willing  and  able  to  do  a  particular  job. 

visa  waivers  for  certain  tourists 

The  Council  favors  the  "pilot  program"  waiving  the  tourist  Visa  requirements  for 
5  countries  but  urges  that  the  program  apply  to  more  countries.  For  countries  which 
have  a  low  abuse  rate,  the  tourist  visa  requirement  unnecessarily  restricts  the  abili- 
ty of  the  United  States  to  compete  in  the  tourist  industry.  The  Council  also  supports 
the  L-1  program  changes  in  process. 

The  National  Foreign  Trade  Council  Inc.  appreciates  this  opportunity  to  appear 
before  the  Committee. 
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Mr.  Mazzoli.  We  welcome  Mr.  Toohey.  Before  you  came  in,  in 
order  to  get  our  business  expedited,  we  limited  each  of  the  gentle- 
men to  5  minutes.  We  recognize  you  for  5  minutes. 

Mr.  Toohey.  Mr.  Chairman,  it  is  a  pleasure  to  appear  before  you 
today  in  support  of  section  213  of  H.R.  1510,  visa  waiver  for  nonim- 
migrant visitors. 

I  have  a  strong  desire  to  stay  within  the  5  minutes  imposed  by 
the  committee.  I  would  like  to  insert  the  entire  statement  and  ex- 
cerpt parts  of  it. 

Mr.  Mazzoli.  Very  good.  Each  of  your  statements  is  a  part  of  the 
record. 

Mr.  Toohey.  My  name  is  William  D.  Toohey,  and  I  am  president 
of  the  Travel  Industry  Association  of  America  or  TIA. 

Tourism  in  America  is  served  by  nearly  a  million  different  busi- 
nesses that  offer  a  wide  range  of  services  to  the  traveling  consum- 
er. Some  of  these  businesses  are  organized  nationally  by  industry 
component  and  are  represented  by  trade  associations  that  promote 
and  protect  their  specialized  interests. 

To  represent  the  broad  base  of  tourism,  however,  the  Travel  In- 
dustry Association  of  America  deals  with  matters  of  interest  to  all 
in  the  travel,  tourism,  and  recreation  industry.  I  am  also  appearing 
today  in  my  capacity  as  vice  chairman  of  the  Travel  and  Tourism 
Government  Affairs  Council,  an  affiliate  of  TIA. 

The  council  is  the  national  organization  representing  the  unified 
travel  industry  viewpoint  on  legislative  and  regulatory  issues  of 
common  concern.  The  council  represents  every  major  segment  of 
the  industry,  including  airlines,  hotels,  restaurants,  buses,  attrac- 
tions and  tour  sales.  Our  membership  comprises  28  of  the  largest 
travel  and  tourism  national  trade  organizations. 

The  travel  industry  is  now  the  second  largest  retail  industry  in 
the  United  States,  having  generated  in  1981,  $191  billion  in  re- 
ceipts and  $17.9  billion  in  Federal,  State,  and  local  tax  revenues. 

It  directly  employs  4.6  million  Americans  at  every  level  of  skill 
and  indirectly  provides  another  2.2  million  supporting  jobs. 

At  a  time  when  the  service  sector  of  our  economy  accounts  for 
the  greatest  employment  growth,  travel  is  one  of  the  most  labor- 
intensive  service  industries  and  employs  those  who  most  need  jobs 
and  traditionally  have  the  most  difficulty  finding  them. 

I  cite  these  figures  in  order  to  convey  some  understanding  of  our 
industry  and  its  importance  to  a  healthy  economy  and  full  employ- 
ment. 

The  U.S.  travel  and  tourism  industry  has  for  decades  advocated 
the  passage  of  nonimmigrant  visa  waiver  legislation.  As  time 
passes,  our  commitment  to  reaching  this  goal  continues  to  grow. 

Passage  of  legislation  such  as  that  represented  by  section  213  is  a 
priority  objective  of  the  council  for  1983,  as  it  was  in  1982.  With 
effective  and  viable  visa  waiver  legislation,  inbound  tourism  will 
increase,  as  will  tourism-related  employment,  as  will  tax  revenue 
generated  by  tourism. 

Inbound  foreign  travel  plays  a  significant  role  in  the  contribution 
of  travel  and  tourism  to  the  U.S.  economy.  In  1981,  for  example,  23 
million  international  tourists  spent  $12.2  billion  in  the  United 
States. 
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To  lend  perspective  to  these  figures,  Mr.  Chairman,  in  the  next 
60  seconds  international  visitors  will  spend  $23,212  in  this  country 
on  U.S.  goods  and  services.  In  the  next  60  seconds,  44  international 
visitors  will  arrive  at  a  U.S.  gateway. 

The  expenditures  of  only  54  international  visitors  will  create  1 
new  job.  Incidentally,  the  travel  industry  was  responsible  in  1981 
for  almost  20  percent  of  the  total  increase  in  U.S.  employment. 
Indeed,  the  increase  in  employment  since  1973  in  eating  and  drink- 
ing places  alone  is  greater  than  total  employment  in  the  auto- 
mobile and  steel  industries  combined. 

International  visitors  contributed  $1.1  billion  in  Federal,  State, 
and  local  tax  revenues  in  1981.  The  Federal  Government  alone  re- 
ceives $1,114  every  minute  from  foreign  visitor  spending  in  the 
United  States 

While  these  are  impressive  figures,  it  must  also  be  noted  that 
while  foreign  tourism  to  the  United  States  has  increased,  the  U.S. 
share  of  the  world  tourism  market  has  not.  Indeed,  U.S.  interna- 
tional tourism  receipts  have  not  only  grown  at  a  slower  rate  than 
world  receipts,  the  U.S.  share  of  these  receipts  has  steadily  de- 
clined— from  13  percent  in  1976  to  10.6  percent  in  1982. 

This  decline  is  far  more  significant  than  it  might  initially 
appear.  Each  percentage  point  translates  into  a  loss  in  receipts  of 
$1  billion,  $95  million  in  tax  receipts  and  almost  30,000  jobs. 

It  is  this  decline  coupled  with  the  massive  economic  potential  of 
inbound  foreign  tourism  that  accounts  for  our  enthusiastic  support 
for  section  213. 

It  should  also  be  emphasized  that  current  law  is  among  the  most 
restrictive  in  the  world  while  more  than  80  countries  do  not  re- 
quire visas  for  U.S.  travelers  on  short-term  business  or  pleasure 
trips. 

This  hardly  seems  consistent  with  U.S.  efforts  to  eliminate  non- 
tariff  trade  barriers  while  encouraging  free,  open,  and  reciprocal 
international  trade. 

We  believe  that  the  citizens  of  neighboring  countries,  Western 
Europe  and  other  designated  nations  are  fully  justified  in  expecting 
to  be  treated  as  they  treat  American  visitors  to  their  own  coun- 
tries. The  procedures  to  which  we  presently  adhere,  by  nature,  sug- 
gest an  unfriendly  attitude  and  undue  suspicion. 

Conversely,  much  public  and  private  good,  both  economic  and 
cultural,  could  be  achieved  by  the  adoption  of  section  213.  This  pro- 
vision, which  would  require  the  purchase  of  a  roundtrip,  nonre- 
fundable ticket,  would  play  an  integral  part  in  the  public  and  pri- 
vate effort  to  attract  more  foreign  visitors  to  our  shores. 

We  cannot  overemphasize  the  importance  of  implementing  this 
proposal  in  1983.  The  impact  on  attendance  of  the  1984  Summer 
Olympic  Games  in  Los  Angeles  and  the  Louisiana  World  Exposi- 
tion would  be  radically  improved  with  timely  passage  of  this  pro- 
posal. 

We  were  gratified  that  for  the  first  time,  this  committee  favor- 
ably reported  a  visa  waiver  provision  last  year,  but  because  of 
these  two  major  events,  we  are  hopeful  that  passage  in  both 
Houses  will  be  secured  this  year. 

On  behalf  of  the  Travel  and  Tourism  Government  Affairs  Coun- 
cil and  TIA,  I  would  like  to  thank  the  subcommittee  for  providing 
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us  with  this  opportunity  to  present  our  views  on  section  213  and  we 
strongly  urge  this  subcommittee  to  take  all  appropriate  steps  to 
insure  enactment  of  this  provision. 

Mr.  Chairman,  we  appreciate  the  opportunity  to  present  this  in- 
formation to  you. 

[The  complete  statement  follows:] 

Prepared  Statement  of  William  D.  Toohey,  President,  Travel  Industry  Associ- 
ation OF  America,  and  Vice  Chairman,  Travel  and  Tourism  Government  Af- 
fairs Council 

Mr.  Chairman,  and  members  of  the  subcommittee,  it  is  both  a  pleasure  and  an 
honor  to  appear  before  you  today  in  support  of  section  213  of  H.R.  1.510 — Visa 
Waiver  for  Nonimmigrant  Visitors. 

My  name  is  William  D.  Toohey,  and  I  am  President  of  the  Travel  Industry  Associ- 
ation of  America  or  TIA.  The  Travel  Industry  Association  fills  a  unique  need  that 
stems  from  the  industry's  own  diverse  nature.  Tourism  in  America  is  served  by 
nearly  a  million  different  businesses  that  offer  a  wide  range  of  services  to  the  trav- 
eling consumer.  Some  of  these  businesses  are  organized  nationally  by  industry  com- 
ponent and  are  represented  by  trade  associations  that  promote  and  protect  their 
specialized  interests.  To  represent  the  broad  base  of  tourism,  however,  the  Travel 
Industry  Association  of  America  deals  with  matters  of  interest  to  all  in  the  travel, 
tourism  and  recreation  industry.  I  am  also  appearing  today  in  my  capacity  as  Vice 
Chairman  of  the  Travel  and  Tourism  Government  Affairs  Council,  an  affiliate  to 
TIA. 

The  Council  is  the  national  organization  representing  the  unified  travel  industry 
viewpoint  on  legislative  and  regulatory  issues  of  common  concern.  The  Council  rep- 
resents every  major  segment  of  the  industry,  including  airlines,  hotels,  restaurants, 
busses,  attractions  and  tour  sales.  Our  membership  comprises  28  of  the  largest 
travel  and  tourism  national  trade  organizations. 

The  travel  industry  is  now  the  second  largest  retail  industry  in  the  United  States, 
having  generated  (in  1981)  $191  billion  in  receipts  and  $15.6  billion  in  Federal, 
State,  and  local  tax  revenues.  It  directly  employs  4.5  million  Americans  at  every 
level  of  skill  and  indirectly  provides  another  2.2  million  supporting  jobs.  At  a  time 
when  the  service  sector  of  our  economy  accounts  for  the  greatest  employment 
growth,  travel  is  one  of  the  most  labor-intensive  service  industries  and  employs 
those  who  most  need  jobs  and  traditionally  have  the  most  difficulty  finding  them.  I 
cite  these  figures  in  order  to  convey  some  understanding  of  our  industry  and  its  im- 
portance to  a  healthy  economy  and  full  employment. 

The  U.S.  travel  and  tourism  industry  has,  for  decades,  advocated  the  passage  of 
nonimmigrant  visa  waiver  legislation.  As  time  passes,  our  commitment  to  reaching 
this  goal  continues  to  grow.  Passage  of  legislation  such  as  that  represented  by  sec- 
tion 213  is  a  priority  objective  of  the  Council  for  1983,  as  it  was  in  1982.  With  effec- 
tive and  viable  visa  waiver  legislation,  inbound  tourism  will  increase,  as  will  tour- 
ism-related employment,  as  will  tax  revenue  generated  by  tourism. 

Inbound  foreign  travel  plays  a  significant  role  in  the  contribution  of  travel  and 
tourism  to  the  U.S.  economy.  In  1981,  for  example,  23  million  international  tourists 
spent  $12.2  billion  in  the  United  States.  To  lend  perspective  to  these  figures,  Mr. 
Chairman,  in  the  next  60  seconds  international  visitors  will  spend  $23,212  in  this 
country  on  U.S.  goods  and  services.  In  the  next  60  seconds  44  international  visitors 
will  arrive  at  a  U.S.  gateway.  The  expenditures  of  only  54  international  visitors  will 
create  one  new  job.  Incidentally,  the  travel  industry  was  responsible  in  1981  for 
almost  20  percent  of  the  total  increase  in  U.S.  employment.  Indeed  the  increase  in 
employment  since  1973  in  eating  and  drinking  places  alone  is  greater  than  total  em- 
ployment in  the  automobile  and  steel  industries  combined. 

International  visitors  contributed  $1.1  billion  in  Federal,  State  and  local  tax  rev- 
enues in  1981.  The  Federal  Government  alone  receives  $1,114  every  minute  from 
foreign  visitors  spending  in  the  U.S. 

While  these  are  impressive  figures,  it  must  also  be  noted  that  while  foreign  tour- 
ism to  the  U.S.  has  increased,  the  U.S.  share  of  the  world  tourism  market  has  not. 
Indeed  U.S.  international  tourism  receipts  have  not  only  grown  at  a  slower  rate 
than  world  receipts,  the  U.S.  share  of  these  receipts  has  steadily  declined — from  13 
percent  in  1976  to  10.6  percent  in  1982.  This  decline  is  far  more  significant  than  it 
might  initially  appear.  Each  percentage  point  translates  into  a  loss  in  receipts  of  $1 
billion,  $95  million  in  tax  receipts  and  almost  30,000  jobs. 
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It  is  this  decline  coupled  with  the  massive  economic  potential  of  inbound  foreign 
tourism  that  accounts  for  our  enthusiastic  support  for  section  213.  We  believe  that 
the  prudent  changes  in  our  present  visa  requirements,  along  the  lines  proposed  by 
this  subcommittee,  would  be  an  important  step  toward  improving  our  competitive 
position  in  the  world  tourism  market. 

In  addition,  the  pilot  program  envisioned  by  section  213  would  extend  applicabil- 
ity to  five  countries,  approved  by  the  Attorney  General  and  Secretary  of  State, 
where  visa  refusal  rates  are  under  2  percent.  This  will  allow  the  U.S.  to  benefit 
from  an  increase  in  tourism  from  those  countries  without  compromising  our  nation- 
al security  or  overburdening  enforcement  mechanisms. 

It  should  also  be  emphasized  that  current  law  is  among  the  most  restrictive  in  the 
world  while  more  than  80  countries  do  not  require  visas  for  U.S.  travelers  on  short- 
term  business  or  pleasure  trips.  This  hardly  seems  consistent  with  U.S.  efforts  to 
eliminate  non-tariff  trade  barriers  while  encouraging  free,  open  and  reciprocal  in- 
ternational trade.  We  believe  that  the  citizens  of  neighboring  countries,  Western 
Europe  and  other  designated  nations  are  fully  justified  in  expecting  to  be  treated  as 
they  treat  American  visitors  to  their  own  countries.  The  procedures  to  which  we 
presently  adhere,  by  nature  suggest  an  unfriendly  attitude  and  undue  suspicion. 

Conversely,  much  public  and  private  good,  both  economic  and  cultural,  could  be 
achieved  by  the  adoption  of  section  213.  This  provision,  which  would  require  the 
purchase  of  a  roundtrip,  nonrefundable  ticket,  would  play  an  integral  part  in  the 
public  and  private  effort  to  attract  more  foreign  visitors  to  our  shores.  We  cannot 
overemphasize  the  importance  of  implementing  this  proposal  in  1983.  The  impact  on 
attendance  of  the  1984  Summer  Olympic  Games  in  Los  Angeles  and  the  Louisiana 
world  exposition  would  be  radically  improved  with  timely  passage  of  this  proposal. 
We  were  gratified  that,  for  the  first  time,  this  committee  favorably  reported  a  visa 
waiver  provision  last  year,  but  because  of  these  two  major  events,  we  are  hopeful 
that  passage  in  both  Houses  will  be  secured  this  year. 

On  behalf  of  the  Travel  and  Tourism  Government  Affairs  Council  and  TIA,  I 
would  like  to  thank  the  subcommittee  for  providing  us  with  this  opportunity  to 
present  our  views  on  section  213  and  we  strongly  urge  this  subcommittee  to  take  all 
appropriate  steps  to  ensure  enactment  of  this  provision. 

Mr.  Mazzoli.  I  think  most  of  you  have  been  before  our  panel  at 
one  time  or  another  over  the  years  and  we  thank  you  for  your 
help. 

I  yield  myself  5  minutes  to  begin  the  questions.  Is  any  one  of  you 
in  a  time  bind  of  any  kind?  [No  response.] 

If  not,  we  will  certainly  expedite  the  questions. 

I  yield  myself  5  minutes  and  begin  with  one  statement  to  Mr. 
Brown. 

On  page  3  of  your  statement  you  say  that  the  effect  of  the  bill  is 
to  lump  urgently  needed  technical  people  and  managers  and  pro- 
fessionals with  skilled  workers  such  as  stonemasons  and  governess- 
es. Do  you  think  that  professionals  rather  than  skilled  people  more 
directly  benefit  our  Nation's  economy  to  help  create  new  indus- 
tries? 

It  happened  that  my  father  was  a  stonemason,  so  I  want  you  to 
know  that  you  could  not  have  picked  a  worse  description.  I  do 
think  my  daddy  contributed  to  America  when  he  came  here,  so  I 
am  not  sure  that  you  have  to  be  a  Ph.  D.  engineer. 

I  think  maybe  occasionally  stonemansons  should  be  welcome.  I 
say  that  lovingly,  not  to  suggest  any  feeling  on  my  part  toward 
you. 

Let  me  thank  all  of  you  for  a  very  constructive  testimony. 

Some  of  our  witnesses  are  saying  no,  but  not  offering  much  of  an 
alternative.  Each  of  you  has.  Particularly  with  the  question  of 
sanctions,  the  Chamber  has,  I  am  sure,  wrestled  long  and  hard.  I 
am  sure  it  has  not  been  easy  to  reach  the  position  in  your  state- 
ment, Mr.  Thompson.  I  thank  you  for  that. 
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Of  course,  NAM  was  active  last  year,  which  was  particularly 
helpful  to  us  and  we  thank  you  all  for  maintaining  that  position. 

Mr.  Thompson.  Mr.  Chairman,  I  think  you  know,  but  if  you 
don't,  I  want  to  be  sure  that  the  record  reflects  this.  We  commis- 
sioned a  study  of  this  subject  which  has  been  done  and  is  available. 

I  hope  you  have  it,  to  try  to  find  what  we  would  consider  a  more 
acceptable  solution.  We  are  also  continuing  to  study  this  employer 
sanctions  area. 

We  think  we  may  within  the  next  few  weeks  be  able  to  give  you 
some  further  detailed  recommendations  which  I  would  like  to  re- 
serve that  privilege  to  do. 

Mr.  Mazzoli.  I  would  earnestly  love  to  see  those.  The  idea  of  tar- 
getting  enforcement  is  something  which  does  not  grate  my  sensi- 
bilities too  hard.  If  it  is  feasible,  maybe  something  like  that  is 
worth  our  looking  at. 

Mr.  Thompson.  Thank  you. 

Mr.  Mazzoli.  Mr.  Bernsen,  you  say,  and  I  think  perhaps  Mr.  Von 
Mehren  talked  about  this  also,  the  idea  of  labor  certification  as 
used  in  a  schedule  as  against  individual  certifications.  Give  me  just 
a  few  seconds  on  that,  Mr.  Bernsen. 

Is  there  anything  magical  about  the  use  of  schedules?  Is  there 
anything  that  would  be  pernicious  about  relying  totally  on  them? 

You  say  there  should  be  some  alternative. 

Mr.  Bernsen.  Exclusive  reliance  on  scheduling  would  shut  out 
labor  certifications  for  employers  in  areas  where  there  are  clearly 
job  shortages.  We  think  that  we  need  side  by  side  with  an  expand- 
ed scheduling,  an  opportunity  for  the  employer  to  establish  that 
there  is  a  shortage  of  the  worker  that  he  is  seeking  because  of  spe- 
cial job  requirements. 

We  think  we  need  them  side  by  side. 

Mr.  Mazzoli.  Can  you  give  me,  Mr.  Von  Mehren,  an  example  of 
what  you  say  would  be  maybe  one  of  those  jobs  that  does  not  fit  a 
general  category? 

You  suggest  that  there  might  be  some  kind  of  jobs  that  would 
not  be  filled  if  you  relied  only  on  a  national  schedule? 

Mr.  Von  Mehren.  Yes,  sir.  I  think  there  are,  at  least,  two  prob- 
lems. 

One  problem  is  if  the  Department  of  Labor  says  there  are 
enough  nuclear  physicists  in  the  country  and  that  may  be  true  of 
Boston  and  California,  and  so  forth.  The  company  in  Cleveland, 
Ohio,  that  needs  to  hire  a  nuclear  physicist  may  not  find  him  avail- 
able, so  the  job  goes  unfilled  and  they  can't  bring  in  the  foreign 
national  who  is  willing  to  do  it. 

Mr.  Mazzoli.  One  of  you  has  suggested  that  you  want  to  say  to 
the  Labor  Department  that  makes  the  survey  that  you  may  have 
made  a  mistake  because  in  Cleveland,  Ohio,  or  Louisville,  Ky.,  we 
do  not  have  an  available  nuclear  physicist.  Could  you  make  a  de- 
tailed study  of  that  locality?  Is  that  what  you  plan  for? 

Mr.  Von  Mehren.  It  would  not  be  a  mistake  by  the  Department 
of  Labor.  It  would  just  be  that  the  information  was  not  targetted  to 
the  particular  problem  that  the  company  has. 

Mr.  Mazzoli.  I  see. 

Mr.  Von  Mehren.  The  second  example  I  think  is  the  situation 
where  you  have  a  nuclear  physicist  available,  but  the  person  does 
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not  have  background  and  training  in  some  subject  category  which 
is  extremely  important  for  the  company. 

Mr.  Mazzoli.  The  nuclear  physicist  may  not  fit  your  bill  even 
though  that  is  his  or  her  degree,  because  there  is  a  subset  in  there? 

Mr.  Von  Mehren.  I  don't  know  about  nuclear  physicists,  but 
there  are  a  lot  of  jobs  where  that  is  the  case. 

Mr.  Mazzoli.  My  time  has  expired.  I  yield  to  the  ranking 
member  from  California. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman,  and  I  would  like  to 
echo  your  remarks  of  greeting  and  appreciation  for  the  efforts  of 
those  of  you  on  the  panel,  to  try  and  articulate  where  you  agree 
with  the  bill  and  also  those  areas  where  you  disagree  and  have  at- 
tempted to  come  up  with  some  alternatives. 

I  would  like  to  address  this  to  those  members  of  the  panel  that 
referred  to  the  employer  sanction  section,  particularly  with  respect 
to  paperwork  requirements. 

Let  me  first  address  it  to  you,  Mr.  Van  Maren.  In  your  testimony 
you  referred  to  the  requirement  that  the  individual  must  attest 
under  penalty  of  perjury  that  he  or  she  is  a  citizen,  national  of  the 
United  States,  that  is  permanent  resident,  or  otherwise  authorized 
to  work  here.  You  stated  that  this  requirement  establishes  a  heavy 
burden  on  the  shoulders  of  employers. 

The  statutory  requirement  you  cite  specifically  applies  to  the  em- 
ployee, that  is  with  respect  to  stating  under  penalty  of  perjury  that 
they  are  able  to  work.  That  is  the  requirement  that  extends  to  the 
employee  and  to  the  document  that  he  then  signs. 

The  employer  does  not  have  that.  The  standard  for  the  employer 
is  one  of  good  faith.  The  application  of  the  provision  is  to  the  em- 
ployee rather  than  the  employer.  The  good  faith  defense  is  availa- 
ble to  the  employer  who  merely  follows  the  paperwork  verification 
requirement. 

In  other  words,  as  long  as  he  maintains  the  paperwork,  two 
pieces  of  paper  in  the  file  and  has  made  a  good  faith  effort  to 
verify,  meaning  that  he  looks  at  the  documents  just  so  that  they 
don't  look  like  they  have  been  printed  on  the  Xerox  machine  down 
the  street,  haven't  we  placed  the  reasonable  burden  on  the  employ- 
er and  a  tougher,  but  also  reasonable  burden  on  the  employee? 

Mr.  Van  Maren.  I  would  say  that  that  would  be  true  and  I 
apologize  if  that  was  my  misinterpretation  on  reading  the  statute.  I 
suppose  that  when  I  read  it  I  read  it  in  the  context  of  the  employ- 
er. 

Maybe  I  am  a  little  sensitive  to  the  employer's  position. 

Mr.  LuNGREN.  You  have  every  right  to  be. 

Mr.  Van  Maren.  But  if  the  employee  is  the  one  who  is  put  in 
the  position  of  attesting  to  his  citizenship  or  whether  he  is  a  na- 
tional of  the  United  States,  obviously  shifts  that  burden  to  the  em- 
ployee and  then  I  suppose  we  would  feel  much  more  comfrotable 
with  that  type  of  a  position  for  the  employer. 

But  I  want  to  be  sure  that  the  employer  is  not  overburdened 
with  maintaining  too  much  paperwork  for  even  interviews  or  refer- 
rals. 

I  feel  that  the  employee  that  is  actually  hired  by  that  employer 
and  does  provide  certain  documentation,  we  undertand  that  the 
employer  does  have  certain  responsibilities  in  keeping  that  materi- 
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al  on  file  but  just  an  interview  or  referral,  I  have  some  questions 

on  that. 

Mr.  LuNGREN.  The  way  we  have  written  the  bill,  if  you  are  refer- 
ring or  recruiting  for  hire,  in  other  words,  if  that  is  your  business 
for  pay,  then  you  have  to  keep  those  documents. 

If  you  are  the  ultimate  employer,  all  you  have  to  do  is  keep  the 
documents  with  respect  to  those  people  that  you  have  actually  em- 
ployed. And  I  guess  what  I  am  doing  is  addressing  this  question  to 
the  panel. 

If  you  accept  that  we  are  going  to  have  an  employer  sanction  of 
some  sort  and  I  know  there  is  some  debate  on  that,  but  if  you 
accept  the  fact  that  this  is  an  inevitability,  is  there  anything  that 
you  can  tell  us  that  is  unduly  onerous  or  burdensome  in  this  setup 
where  the  employer  has  to  keep  two  pieces  of  paper,  the  employer 
would  sign  a  piece  of  paper  saying  that  he  has  verified  the  identifi- 
cation shown  by  the  employee,  that  is,  a  good  faith  verification  of 
the  documents  signed  by  the  employee  saying  under  penalty  of  per- 
jury I  have  right  to  be  here  in  the  United  States  to  work. 

It  is  not  a  citizenship  requirement.  I  have  a  legal  right  to  be  here 
in  the  United  States.  That  goes  into  the  employment  file,  the  per- 
sonnel file  that  you  maintain  on  your  employees.  If  you  have  three 
or  less  employees,  you  don't  have  that  paperwork  burden  because 
we  understand  ma  and  pa  stores. 

The  existence  of  that  paperwork  provides  you  an  affirmative  de- 
fense if  any  action  is  brought  against  you  by  the  Government. 

What  I  am  trying  to  find  out  is  if  you  find  that  unduly  burden- 
some. No.  1;  and  No.  2,  if  you  can  give  us  an  alternative  to  that  if 
you  find  that  not  to  be  appropriate. 

Mr.  Thompson.  On  behalf  of  the  U.S.  Chamber  of  Commerce,  I 
would  respond  that  we  do  find  that  unduly  burdensome.  We  think 
it  will  create  an  unnecessary  and  unworkable  paperwork  load  on 
businesses  of  all  sizes,  but  especially  small  businesses. 

There  are  millions  of  small  businesses  that  employ  more  than 
three  people  in  this  country.  We  also  think  that  it  is  unnecessary. 

You  are  requiring  millions  and  millions  of  employers  to  keep 
records  in  an  effort  to  get  at  perhaps  thousands  or  maybe  at  the 
most  a  million  employers  who  might  cross  this  line  or  have  some 
problem  with  this  particular  issue. 

We  suggest  as  a  possible  alternative,  although  we  think  the  em- 
ployer sanctions  section  in  its  entirety  is  objectionable,  in  the  inter- 
est of  trying  to  be  constructive  and  positive.  We  have  suggested 
that  some  system  of  targeting  of  employers  would  be  a  more  practi- 
cal approach  and  probably  a  more  effective  approach  given  the  lim- 
ited resources  of  the  Federal  Government. 

I  have  personally  suggested  to  the  chairmen  of  these  two  commit- 
tees, the  Senate  and  the  House,  that  it  seems  to  me  the  first  step  in 
all  of  this  would  be  to  simply  make  it  illegal  to  knowingly  employ 
aliens. 

I  heard  the  earlier  testimony  and  remarks  I  think  that  someone 
on  the  panel  made  that  we  are  the  only  country  in  the  world  that 
does  not  even  go  that  far. 

I  have  no  quarrel  whatsoever  with  a  law  which  would  simply 
provide  that  it  is  a  crime  of  some  kind  to  knowingly  employ  illegal 
aliens.  That  has  been  rejected  as  being  unworkable  because  of  the 
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law  enforcement  problems  it  would  create  without  the  employer 
sanctions. 

But  what  we  have  suggested  is  this  in  general  terms,  that  where 
you  have  employers  who  clearly  have  a  tendency  to  employ  illegal 
aliens,  put  the  burden  on  them.  Put  them  on  probation.  Put  them 
on  some  kind  of  a  recordkeeping  system  that  could  be  checked  peri- 
odically to  see  if  they  are  living  within  the  law  or  whether  they  are 
not. 

If  that  does  not  satisfy  what  you  are  out  to  do,  then  maybe  you 
ought  to  go  at  it  like  the  voting  rights  law  was  written  and  that  is 
pick  out  areas  of  the  country  or  areas  in  States  where  this  is  a  par- 
ticularly difficult  problem  and  put  your  sanctions  into  effect  there. 

I  never  have  thought  too  much  of  the  Voting  Rights  Act  from  the 
part  of  the  country  I  am  from,  but  it  seems  to  me  it  was  a  solution 
that  Congress,  in  its  wisdom,  found  to  a  problem,  so  that  you  did 
not  have  to  go  nationwide  with  something  that  was  very  difficult 
for  people  to  learn  to  live  with. 

Mr.  LuNGREN.  I  appreciate  that.  Let  me  just  make  one  comment 
and  then  ask  again. 

That  is,  we  are  between  a  rock  and  a  hard  place  here. 

Mr.  Thompson.  I  understand  that. 

Mr.  LuNGREN.  One  of  the  reasons  is  that  if  you  target,  and  I 
have  not  discussed  this  with  the  chairman,  but  if  you  target  it  in 
those  areas  where  you  think  you  are  going  to  find  more  illegal 
aliens  than  others,  you  run  into  a  problem  of  discrimination. 

Let's  face  it.  The  largest  percentage  of  illegal  aliens  here  are  His- 
panic. That  is  a  fact  of  life.  Mexico  happens  to  be  on  our  border. 

I  am  very,  very  leery  of  doing  an3d;hing  of  a  targeting  nature 
that  would  have  the  consequence  of  affecting  those  people  that  are 
of  a  Hispanic  nature. 

That  is  one  of  the  reasons  why  we  expanded  it  to  everybody.  It 
does  impose  a  paperwork  requirement  on  the  employer,  but  frank- 
ly, I  think  it  is  the  only  way  of  getting  around  the  possibility  of 
discrimination. 

The  second  thing  is  that  I  appreciate  your  comment  that  it  is  un- 
doubtedly burdensome,  but  for  the  life  of  me  I  can't  understand 
how  this  is  so  with  a  company  that  maintains  a  personnel  file.  You 
have  to  maintain  some  sort  of  personnel  file  because  at  least  you 
have  to  keep  W-2  forms  if  you  are  within  the  requirements  of  the 
law  right  now. 

Why  is  keeping  two  additional  pieces  of  paper  under  a  procedure 
that  will  probably  take  you  30  seconds  or  1  minute  unduly  burden- 
some? 

Maybe  that  is  because  I  am  not  an  employer  right  now  and  I 
don't  realize  it. 

Mr.  Mazzoli.  When  the  Chairman  limits  himself  to  5  minutes, 
we  should  limit  everybody  to  5  minutes. 

Mr.  Knicely  had  something  to  say  and  then  we  must  move  on. 
We  cannot  dominate  the  time. 

Mr.  Thompson.  Let  me  say  in  answer  to  your  reference  to  just 
two  more  pieces  of  paper,  in  real  life  I  am  a  practicing  labor  lawyer 
and  I  represent  employers  and,  please  be  assured  that  the  average 
small  employer  does  not  keep  personnel  files  and  does  not  have  a 
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lot  of  elaborate  systems  for  keeping  records  on  all  these  kinds  of 

things. 

If  you  add  to  what  he  already  must  keep  in  the  way  of  records  in 
the  way  of  withholding  taxes  and  all  this  sort  of  thing,  this  is  very 
likely,  I  think,  to  be  burdensome. 

Mr.  Mazzoli.  Burdensome  is  like  beauty.  It  is  in  the  eye  of  the 
beholder  in  many  cases.  But  I  accept  that. 

Mr.  Thompson.  You  can  let  your  accountant  keep  tax  records, 
but  to  add  this  is  something  else.  Let  me  make  one  last  suggestion 
and  I  won't  say  another  word  unless  you  ask  me  a  question. 

We  also  would  suggest  to  you  that  you  look  at  the  possibility  of 
making  this  system  that  you  have  developed  a  voluntary  system 
when  an  employer  wants  to  establish  a  good  faith  defense.  In  other 
words,  make  it  available  to  him  but  not  necessarily  require  it. 

Mr.  Mazzoli.  That  was  a  question  I  was  going  to  ask  you,  Mr. 
Knicely,  to  wrap  up  on  these  questions. 

Mr.  Knicely.  If  I  may,  to  speak  on  behalf  of  the  Business  Round- 
table  and  the  NAM,  but  also  the  vice  president  of  personnel  of  a 
major  company  that  is  also  very  concerned  about  the  sanctions  and 
the  administrative  burden  of  this  kind  of  legislation. 

I  can  speak  for  all  three,  that  in  our  judgment  we  don't  think 
that  this  is  going  to  be  an  unmanageable  burden  and  that  is  exact- 
ly what  we  want  to  make  sure  does  not  happen.  I  think  as  long  as 
we  do  recognize  the  realities  of  the  work  place  so  that  this  does  not 
become  a  real  administrative  burden  for  us  and  the  burden  of  dem- 
onstrating compliance  does  not  rest  with  the  employer.  That  is  why 
we  were  very  concerned  about  the  spelling  out  of  the  legislation, 
really,  what  good  faith  constitutes. 

If  good  faith  constitutes  reviewing  the  identification  document 
and  producing  and  retaining  that  verification  form,  then  I  think  I 
can  say,  speaking  on  behalf  of  a  professional  who  has  several  hun- 
dred plants  where  we  have  a  concern  about  the  paperwork  flow 
and  administration  at  very  small  location;  that  is,  we  think  that  we 
could  administer  this  in  the  right  way  as  long  as  that  burden  is  not 
placed  on  us  at  the  local  level. 

That  is  our  concern. 

Mr.  Mazzoli.  Thank  you  very  much. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  McCollum.  Thank  you.  I  want  to  compliment  the  gentlemen 
for  coming  to  us  and  presenting  to  us  some  specific  suggestions  for 
matters  that  we  find  deficient. 

It  is  apparent  to  all  of  us  who  have  been  working  so  long  on  this 
issue  that  we  have  got  to  do  something  to  stop  the  flow  of  illegal 
aliens  into  this  country  besides  enforcement  at  the  border  if  we  are 
going  to  preserve  the  quality  of  life  that  has  made  this  Nation 
great. 

That  is  why  we  have  had  difficulty  with  some  of  the  members  of 
the  panels  and  organizations  in  the  last  couple  of  years.  Though  re- 
specting the  difficulties  they  have  expressed  to  us,  the  weighing  of 
the  equities  in  terms  of  coming  out  with  some  solutions  require 
some  give  and  take  which  you  are  giving  to  us  today  and  I,  for  one, 
express  gratitude  for  that. 

I  would  like  to  pursue  something  a  little  bit  and  comment  on  it 
in  a  question  form.  The  issue  that  we  have  been  discussing  with 
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regard  to  keeping  paperwork  has  been  framed  in  the  idea  that 
there  is  discrimination  involved  or  if  we  don't  do  it  that  that  is  a 
primary  motive  for  requiring  paperwork. 

For  one  Member  who  voted  last  year  on  this  subject,  that  was 
not  the  primary  reason,  although  I  was  certainly  concerned  about 
discrimination  as  I  am  throughout  all  of  the  efforts  we  are  making 
on  this  bill. 

The  primary  reason,  in  my  view,  was  simply  to  require  that 
there  actually  be  action  taken  by  employers  so  that  we  know  that 
there  is  an  affirmative  thing  going  on  to  screen  every  single  person 
who  is  employed  in  this  country  to  make  sure.  It  seems  to  rne  that 
it  is  necessary  to  make  some  broad-sweeping  changes  in  the 
manner  in  which  we  are  conducting  ourselves  with  regard  to  illegal 
aliens  if  we  are  going  to  begin  to  slow  this  process  down. 

I  recognize  that  it  is  not  the  complete  solution  and,  in  fact,  I  rec- 
ognize the  paperwork  burden.  I  think  it  comes  back  to  that  point  I 
made  a  moment  ago  that  it  is  the  issue  of  what  is  the  most  impor- 
tant equity  involved  in  this. 

In  the  give  and  take  of  things,  are  we  willing  to  give  up  some- 
thing in  the  business  community  in  terms  of  small  business  and  I 
come  from  a  small  business  background  and  can  respect  that  and 
make  the  sacrifice  for  the  broader  and  more  completely  dominating 
issue  in  front  of  us. 

I  would  like  to  ask  Mr.  Thompson,  is  that  not  a  consideration  as 
well  as  a  discrimination  factor  that  we  should  be  considering? 

Mr.  Thompson.  No  question  about  it.  I  did  not  mean  to  imply 
that  the  paperwork  burden  is  our  only  objection  to  the  employer 
sanction  section. 

Our  basic  objection  is  exactly  what  you  said  and  that  is  to  put 
this  burden  on  employers  at  all,  we  think,  is  the  wrong  way  to  go, 
especially  small  employers  because  small  employers  just  don't  have 
the  facilities  that  this  gentleman  has  with  all  his  multiple  plants. 

Most  small  employers  don't  have  employee  relations  directors  or 
people  who  can  interview  hundreds  of  applicants  and  go  through 
all  these  processes. 

They  just  hire,  like  the  Congressman  who  testified  before  us,  as 
best  they  can.  They  go  out  and  pick  the  fruit  and  get  done  with  it. 
They  don't  have  time  to  go  through  all  this  stuff. 

They  are  trying  to  make  a  living  to  survive  today. 

Mr.  McCoLLUM.  But,  Mr.  Thompson,  if  we  don't  require  them  to 
keep  the  paperwork,  then  we  only  go  after  the  willful  violators,  it 
is  going  to  be  extraordinarily  difficult  from  the  standpoint  of  ad- 
ministration to  find  the  willful  violators  even  if  we  hire  a  lot  more 
people. 

It  is  a  lot  easier  for  us  to  check  the  paperwork  and  that,  of 
course,  you  are  saying  shifts  the  burden  to  the  employer,  but  it 
may  be  a  fundamental  necessity  to  get  the  job  done  to  do  exactly 
that. 

It  may  be  a  sacrifice  employers  will  have  to  make  in  this  coun- 
try. 

Mr.  Thompson.  I  think  if  you  come  up  with  a  targeted  approach 
either  geographically  or  on  known  violators  or  suspected  violators, 
you  would  have  a  much  more  effective  program  because  you  don't 
have  the  resources,  I  don't  think,  to  check  out  every  employer. 
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Mr.  McCoLLUM.  By  the  way,  the  INS  has  presented  to  us  a  pre- 
liminary suggestion  for  carrying  us  out  and  they  do  target  the 
wisdom  in  a  way. 

Mr.  Knicely,  can  you  cite  us  an  example  of  the  "L"  visa  problem 
that  you  have  seen  confront  organizations  you  represent? 

Mr.  Knicely.  Yes,  sir.  We  had  one  just  recently.  We  had  a  very, 
very  senior  executive  located  in  a  foreign  country  that  we  wanted 
to  bring  into  the  United  States  to  run  one  of  our  businesses. 

We  had  a  lot  of  delay  in  trying  to  get  that  individual  in  here.  He 
was  running  a  very  substantial  piece  of  our  business. 

He  had  some  very  unique  both  technical  and  business  knowledge 
of  specific  markets  including  foreign  markets  which  we  needed 
that  expertise. 

Mr.  McCoLLUM.  This  is  not  an  isolated  once  or  twice  a  year  prop- 
osition? Do  you  think  it  is  pretty  prevalent  in  the  country? 

Mr.  Knicely.  I  think  it  is  very  prevalent  in  business.  It  is  the 
delay  of  getting  that  kind  of  expertise  on  an  as-needed  basis  into 
the  United  States. 

Mr.  McCoLLUM.  It  is  the  same  type  of  problem  that  you  are  re- 
lated to  with  student  waivers? 

Mr.  Knicely.  Yes,  sir. 

Mr.  McCoLLUM.  Thank  you. 

Mr.  Mazzoli.  The  gentleman  from  New  York  is  recognized. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

Continuing  on  that  vein.  You  pointed  out  in  connection  with 
your  discussion  of  labor  certification  the  current  categories  of  job 
classifications  are  not  always  definitive  enough  to  identify  specific 
skills  which  are  needed,  particularly  for  emerging  technologies. 

Are  you  able  to  cite  an  example  or  two  of  a  problem  in  connec- 
tion with  labor  certification? 

Mr.  Knicely.  I  think  there  are  several  examples.  One  in  particu- 
lar that  I  am  quite  familiar  with,  since  we  are  a  high  technology 
company  and  we  were  looking  for  a  specialist  in  thin  coatings  tech- 
nology on  high  speed  steel  and  we  searched  in  the  United  States 
for  that  individual. 

This  location  happened  to  be  in  one  of  our  Southern  States  and 
we  applied  for  labor  certification  and  it  took  us  8  months  to  finally 
get  that  and  we  even  conducted  an  additional  search  in  the  United 
States  to  try  to  find  that  individual. 

We  did  find  the  person.  He  was  an  Indian  and  we  were  finally 
able  to  convince  the  Department  of  Labor  that  he  had  the  technol- 
ogy that  we  were  looking  for. 

Mr.  Fish.  Mr.  Knicely,  the  subcommittee  very  much  appreciates 
the  support  of  the  two  major  business  organizations  you  represent. 

During  the  last  Congress  it  was  my  pleasure  to  work  with  you  to 
formulate  employer  sanctions  in  such  a  way  as  not  to  unduly 
burden  American  business. 

Now,  you  have  suggested  that  we  define  that  proposals  of  good 
faith  be  "confine  requirements  of  the  act  to  reviewing  identifica- 
tion documents  and  producing  and  obtaining  verifiation  forms." 

This  is  virtually  the  language  in  the  committee  report  last  year 
on  page  39.  But,  as  I  understand,  the  definition  would  be  making  it 
absolute  good  faith  whereas  the  committee  report  shows  the  inten- 
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tion  of  the  committee  was  to  establish  a  rebuttable  presumption  a 
which  time  the  burden  would  shift  to  the  Government. 

That  is  the  only  difference  between  what  is  in  the  bill  and  what 
we  propose.  My  question  is,  I  guess,  is  would  not  your  formulation 
protect  the  rare  and  unscrupulous  employer  who  follows  certain 
formalities  knowing  all  along  that  the  documentation  he  is  check- 
ing is  fraudulent? 

Mr.  Knicely.  Well,  I  suppose  that  is  a  possibility,  Mr.  Repre- 
sentative. We  don't  think  that  would  be  the  rule. 

It  would  certainly  maybe  be  an  exception,  but  our  concern  is  to 
try  to  administer  this  as  evenly  and  as  fairly  as  we  possibly  can 
without  placing  an  undue  burden  on  that  person  at  the  small  busi- 
ness level,  the  plant  level  who  has  to  contend  with  this. 

We  don't  think  that  that  would  be  the  case. 

Mr.  Fish.  The  only  difference  is  that  the  committee  bill  would 
simply  establish  the  burden  of  not  being  a  businessman  but  the 
Government  to  rebut  it. 

Mr.  Knicely.  I  understand  that  distinction  and  we  would  feel 
more  comfortable  if  we  had  that  defined  more  clearly. 

Mr.  Fish.  Chairman  Rodino  argued  to  the  full  commitee  last  year 
that  we  should  first  address  the  illegal  immigration  and  the  at- 
tempt to  perform  legal  immigration  only  after  we  observed  the 
impact  of  our  efforts  to  solve  the  legal  immigration  problem  and 
the  effects  of  immigration. 

Mr.  Bernsen,  what  is  your  response  to  the  position  that  we  can 
make  more  informed  choices  on  the  legal  immigration  provisions  if 
we  delay  the  decision  for  2  years? 

Mr.  Bernsen.  I  think  that  while  we  are  devoting  energy  and 
giving  attention  to  immigration  reform,  we  should  certainly  also 
concentrate  on  our  immigration  system. 

American  business  is  being  handicapped  by  vot  being  able  to 
bring  in  needed  specialists  and  executives.  By  providing  for  a  spe- 
cial category  of  independent  immigrants  with  a  separate  numerical 
system  and  a  formula  for  assuring  that  the  most  needed  and  most 
able  people,  and  investors  who  bring  economic  benefit,  get  prefer- 
ence over  the  unskilled.  I  think  that  that  is  a  very  important  step 
in  the  right  direction  and  that  if  we  don't  act  now,  it  may  be  years 
before  we  get  another  opportunity  to  make  this  change. 

Mr.  Fish.  Your  proposed  language  would  explicitly  recognize  the 
right  of  an  employer  to  resort  to  individual  certification  procedure 
if  he  believes  that  the  specific  job  opportunity  has  special  require- 
ments not  adequately  accounted  for  in  the  national  labor  market 
formation. 

Is  there  a  compromise  proposal  that  you  would  suggest  that 
would  permit  individual  determinations  in  some  cases  but  not 
permit  such  individualized  processes  to  be  triggered  merely  by  em- 
ployers relief? 

Mr.  Bernsen.  Yes,  sir.  I  think,  as  I  say,  that  we  need  scheduling 
side  by  side  with  individual  determinations.  We  need  individual  de- 
termination where  the  employer  specifies  specific  job  requirements 
that  do  not  appear  in  the  schedules. 

In  such  a  situation,  the  employer  should  be  allowed  to  obtain  an 
individual  determination  from  the  Labor  Department. 
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Mr.  Fish.  Finally,  Mr.  Toohey,  I  just  want  your  statement  in  the 

record. 

Ambassador  Asencio  raised  that  question  for  us  last  week.  The 
pilot  we  talked  about  last  year,  up  from  five  countries  to  eight.  A  2- 
year  average  as  he  indicated  instead  of  1  year  with  no  higher  than 
2.5  percent  in  1  of  those  2  years  with  an  average  of  2-percent  refus- 
al rate  and  not  counting  either  withdrawals  or  exclusions  at  the 
border. 

Would  you  favor  that? 

Mr.  Toohey.  I  think  the  travel  industry  would  favor  that,  Con- 
gressman. It  represents  a  liberalization  in  the  law  that  the  indus- 
try universally  feels  is  far  too  restrictive  and  that  seems  to  me  to 
be  reasonable,  a  two  and  a  half  precent  refusal  rate. 

Mr.  Fish.  Does  anybody  have  any  further  comment  on  that  pro- 
posal? 

[No  response.] 

Mr.  Mazzoli.  Thank  you  very  much. 

Let  me  yield  myself  5  minutes  in  case  there  are  any  questions 
my  friends  would  have. 

Mr.  Toohey,  the  Consuls  General  met  2  months  ago  from 
throughout  Europe.  They  were  very  supportive  of  doing  something 
in  the  idea  of  this  waiver.  It  did  not  surprise  me,  but  at  the  same 
time  they  brought  up  some  specifics. 

It  was  not  just  simply  to  ease  the  work  load.  It  was  to  do  what 
they  thought  was  appropriate. 

Mr.  Knicely,  let  me  talk  with  you  just  a  second.  I  think  one  of 
my  colleagues  brought  up  the  good  faith  argument  which  you 
talked  about  in  your  statement  and  which,  of  course,  we  talk  about 
in  our  bill,  too,  as  constituting  an  affirmative  defense. 

The  way  we  have  it  structured  in  our  bill  is  that  if  the  employer 
maintains  the  paperwork,  that  constitutes  an  affirmative  defense. 
So  if  the  INS  comes  in  the  employer  says,  "Look,  this  is  it.  I  don't 
know  whether  the  guy  is  who  he  says  he  is.  He  had  the  paper  to 
show  it  and  I  have  a  defense." 

It  is  then  up  to  the  Government  to  show  that  there  was  conniv- 
ance or  subterfuge  before  they  can  proceed. 

We  take  into  consideration  the  good  faith  action  of  the  employer. 
One  of  the  reasons  we  made  it  mandatory  to  check  papers  rather 
than  optional,  is  to,  in  effect,  protect  employers.  Basically,  if  they 
have  that  paperwork,  they  are  protected. 

If  they  could  optionally  not  fill  it  out,  then,  of  course,  they  take 
the  chance  when  the  INS  does  come  in  of  not  having  any  verifica- 
tion. That  means  that  the  INS  maybe  would  make  a  case  from  that 
alone. 

So,  let  me  ask  you  on  that  basis,  should  the  good  faith  constitute 
a  total  absolute  defense  that  could  not  be  gone  into,  looked  behind 
by  the  INS? 

How  do  you  see  the  optional  paperwork  as  against  the  manda- 
tory paperwork  requirement? 

Mr.  Knicely.  Well,  of  course,  if  we  had  a  preference,  we  would 
not  have  any  paperwork. 

Mr.  Mazzoli.  You  would  have  an  employer  sanction  without  pa- 
perwork? Would  that  not  make  your  people  very  vulnerable  to 
some  INS  guy? 
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Mr.  Knicely.  Based  on  the  assumption  you  just  mentioned,  we 
would  be  vulnerable  anyway. 

Mr.  Mazzoli.  In  what  way,  if  you  maintain  the  paperwork  either 
mandatorily  or  optionally?  If  he  has  an  option  to  decide  to  keep  the 
paperwork,  does  not  that  constitute  a  protection  where  without  the 
paperwork  you  are  not  protected? 

Mr.  Knicely.  I  think  you  have  to  have  one  or  the  other.  Either 
you  don't  have  the  paperwork  or  you  do.  All  we  want  to  make  sure 
is  we  know  what  good  faith  is  and  we  understand  that.  We  want  to 
make  sure  that  later  on  that  we  don't  have  the  burden  of  going 
behind  that  paperwork  and  trying  to  verify  it. 

I  understand  the  absolute  defense  point  you  are  making. 

Mr.  Mazzoli.  You  feel  it  should  be  an  absolute  defense;  if  the 
paper  is  there  in  the  file,  that  is  it? 

Mr.  Knicely.  Absolutely. 

Mr.  Thompson.  I  don't  necessarily  agree  with  that  simply  as  a 
lawyer  who  has  experienced  some  of  these  kinds  of  things.  I  think 
when  you  go  that  route  you  set  up  a  perfect  dodge  for  the  willful 
violator. 

Our  basic  principle  is  that  we  are  trying  to  limit  the  scope  of  this 
thing  as  much  as  we  can  for  two  reasons.  One  is  to  minimize  the 
paperwork  and  the  other  difficulties  that  it  will  prevent  for  em- 
ployers of  all  sizes,  and  second,  to  focus  the  enforcement  where  we 
think  it  should  be  in  the  areas  where  there  are  likely  to  be  viola- 
tions. 

I  would  have  no  problem  and  I  think  the  organization  I  represent 
would  have  no  problem  with  a  system  if  you  are  going  to  have  em- 
ployer sanctions,  and  we  prefer  not  to  have  them,  of  making  the 
paperwork  voluntary  as  a  defense.  It  is  available  if  you  want  to 
take  advantage  of  it  and  not  available  if  you  don't. 

If  you  take  your  chances,  you  take  your  chances.  The  reason  I 
say  that  is  I  think  that  there  are  many,  many  parts  of  the  country 
where  this  problem  just  simply  does  not  exist. 

I  note  that  Senator  Simpson  does  not  agree  with  me  on  that,  but 
I  think  there  are  many  places  in  the  country  where  the  problem 
does  not  exist  and  you  are  putting  a  burden  on  employers  that  is 
totally  unnecessary. 

Mr.  Mazzoli.  So  you  would  make  it  optional  for  all  categories  of 
employer,  large  or  small? 

Mr.  Thompson.  Yes,  sir.  I  think  you  should.  I  don't  think  there  is 
any  magic  to  the  number  3.  It  seems  you  ought  to  apply  it  across 
the  board.  That  is  one  way  to  do  it. 

The  other  way  would  be  to  go  by  geography  and  I  think  the 
answer  to  the  question  on  your  inviting  discrimination  is  do  en- 
force the  laws  against  discrimination  which  we  already  have  and 
you  have  some  other  protections  built  into  this  law  which  I  think 
are  highly  desirable. 

Mr.  Mazzoli.  I  would  personally  be  very  skeptical  about  regional 
or  geographical  targeting.  But  those  who  are  mischievious  and 
have  shown  bad  behavior  in  the  past  is  something  we  have  to  look 
into. 

My  time  is  expired,  but,  Mr.  Brown,  you  seem  to  go  into  the 
same  thing.  The  "L"  visa  is  a  problem  to  you  the  same  as  it  is  to 
Mr.  Von  Mehren  and  Mr.  Bernsen  and  everybody.  Your  suggestion 


18-556    O— 83 25 


378 

is  to  let  some  of  the  companies  through  some  mechanism  preclear 
this  paperwork  for  the  INS.  Is  that  what  it  amounts  to? 

Mr.  Brown.  That  is  essentially  correct. 

Mr.  Mazzoli.  If  they  have  messed  around  with  it  and  somehow  it 
is  found  out,  they  no  longer  can  do  it  that  way? 

Mr.  Brown.  That  is  right. 

Mr.  Mazzoli.  Mr.  Knicely,  is  that  the  kind  of  solution  that  you 
look  to  where  some  companies,  because  of  their  background  record 
and  the  care  with  which  they  advance  these  applications,  are  given 
an  opportunity  to  do  their  own  paperwork? 

Mr.  Knicely.  We  just  need  to  expedite  that.  That  is  really  what 
we  are  looking  to  do. 

Mr.  Mazzoli.  Whether  you  do  it  or  not,  it  really  should  be  expe- 
dited? 

Mr.  Knicely.  We  think  we  can  do  it  in  a  proper  way  and  expe- 
dite it  properly. 

Mr.  Mazzoli.  Thank  you,  gentlemen,  very  much.  I  yield. 

Mr.  Lungren.  I  just  want  to  say  that  even  though  we  may  have 
some  disagreements  on  the  question  of  employer  sanctions,  it  is  my 
impression  the  chamber  of  commerce  has  done  a  far  more  intensive 
study  of  the  subject  than  has  an  organization  that  we  probably  mu- 
tually belong  to,  along  with  the  chairman,  known  as  the  American 
Bar  Association.  I  attach  far  more  weight  to  your  comments  than  I 
do  my  own  organization  which  in  the  waning  moments  and  seconds 
of  a  general  session  meeting  thrust  through  something  without 
much  through,  without  inviting  the  Attorney  General  for  com- 
ments, without  asking  the  chairman  of  the  Senate  committee  to 
testify,  without  asking  the  chairman  of  this  subcommittee  or  the 
ranking  member  to  testify. 

They  somehow  came  up  with  the  wisdom  and  notified  all  of  us 
who  pay  dues  that  that  is  the  judgment  they  made  on  our  behalf. 
That  doesn't  carry  a  whole  lot  of  weight.  Your  testimony  and  your 
organization  does  because  I  think  you  have  made  a  good-faith  effort 
to  give  us  some  thoughtful  comments  on  this. 

Mr.  Thompson.  Thank  you,  sir. 

Mr.  Mazzoli.  I  endorse  exactly  what  my  friend  said.  I  think  the 
ABA  did  a  very  sloppy  job,  I  think  in  connection  with  their  vote  on 
the  ethics  of  lawyers  and  whether  should  they  tell  the  public  that 
the  public  is  about  to  be  ripped  off,  I  think  they  had  a  zero  for  two 
session. 

Mr.  Lungren.  I  woud  like  to  address  one  question  to  Mr.  Van 
Maren.  What  would  be  the  consequences  for  agriculture  in  Califor- 
nia if  we  did,  indeed,  pass  sanctions  on  employers  for  knowingly 
hiring  illegal  aliens  and  yet  made  no  effort  in  the  bill  to  produce  a 
workable  guest  worker  H-2  program? 

Mr.  Van  Maren.  I  think  the  other  gentleman  indicated  that  if  a 
severe  sanction  program  as  provided  under  the  proposed  legisla- 
tion, it  is  going  to  have  a  real  adverse  effect  on  employers.  They 
are  going  to  immediately  look  at  every  person  who  comes  before 
them. 

As  indicated  here  earlier,  it  is  not  the  intention  of  an  employer 
to  discriminate,  but  he  is  immediately  going  to  discriminate  in 
California  because  we  do  have  a  lot  of  Hispanics  who  do  come  in 
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for  employment  and  not  all  of  them  are  illegal  aliens  by  any 
stretch  of  the  imagination.  r.  i-r 

We  have  families  of  many  longstanding  generations  in  California 
of  Hispanic  origin  and  descent  and  I  think  they  should  not  be  dis- 
criminated against  and  it  would  have  a  very  negative  effect  in  that 
regard  in  particular.  . 

Outside  of  that,  I  think  farmers  would  probably  be  more  hesi- 
tant. I  am  not  sure  how  far  they  are  going  to  go  to  seek  out  domes- 
tics, because  that  is  not  going  to  change  anymore  than  where  it  is 

today.  ,      .,,.         ,- 

We  have  a  great  deal  of  difficulty  seeking  out  good,  willing,  able- 
bodied  individuals  who  are  willing  to  take  to  the  fields  and  pick  the 
crops  and  we  need  that  type  of  talent. 

It  appears  that  we  find  that  people  of  foreign  descent  seem  to 
feel  more  comfortable  under  those  conditions  and  we  certainly  ap- 
preciate and  hope  that  strong  consideration  would  be  given  to 
modification  of  the  H-2  and  including  that  and  even  the  comple- 
mentary program  for  special  conditions  under  seasonal  workers. 

Mr.  LuNGREN.  We  have  had  testimony  in  the  last  Congress.  An 
estimate  that  perhaps  50  percent  of  the  workers  in  the  harvest  for 
California  and  Arizona  are  here  without  benefit  of  proper  docu- 
ments and  the  figure  given  for  the  total  work  force  was  300,000. 

So  you  are  talking  about  at  least  50,  some  say  maybe  60  to  70 
percent.  Coming  from  that  part  of  the  country,  I  know  that  most 
employers,  or  I  believe  most  employers  are  scrupulous. 

We  have  to  recognize  we  have  some  unscrupulous  employers  who 
hire  illegal  aliens  purely  because  they  are  illegal  and  take  advan- 
tage of  them. 

That  is  human  nature,  but  I  am  strongly  convinced  that  the  vast 
majority  are  not  of  that  ilk.  But  because  we  have  not  had  an  effec- 
tive immigration  policy  for  years  and  because  we  have  encouraged 
the  labor  force  to  move  from  Mexico  to  work  on  a  seasonal  basis, 
agriculture  has  become  dependent  along  with  some  other  indus- 
tries. 

So  even  though  I  am  committed  to  employer  sanctions,  I  hope  we 
can  come  up  with  a  bill  that  has  an  H-2  program  or  a  guest-worker 
program  that  will  actually  be  workable. 

I  don't  think  at  the  present  time  we  are  making  an  effort  to 
clear  up  our  problem  and  clean  up  our  act  on  immigration.  We 
should  not  jeopardize  certain  industries  as  to  their  continued  via- 
bility. I  hope  that  we  can  count  on  the  efforts  of  your  organization 
and  other  organizations  for  imaginative  ideas  on  how  we  make  an 
H-2  program  or  guest-worker  program  workable,  so  that  as  we  le- 
gitimize workers  in  this  country,  we  can  also  make  sure  that  our 
employers  are  not  left  hanging  by  an  abrupt  change  in  a  pattern  of 
our  laws  that  has  existed  since  about  1880. 

Mr.  Van  Maren.  That  is  correct  and  I  think  in  all  fairness  to 
employers,  if  they  were  required  to  test  each  employee,  but  when 
you  are  hiring  anywhere  from  300  to  600  employees  at  a  crack,  you 
are  not  going  to  have  the  time  to  go  through  each  one  as  far  as  his 
national  origin. 

You  have  to  hire  him  because  you  have  a  crop  that  is  ready  to  be 
harvested.  When  he  is  through  with  that,  he  is  going  to  move  onto 
another  crop.  California  is  unique  and  it  is  a  little  different.  It  is 
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difficulty  maybe  sometimes  for  people  to  really  understand  its 
characteristics,  but  we  certainly  want  to  make  sure  that  those  em- 
ployers have  the  employees  because  the  consumer  is  the  one  who 
benefits  in  the  end. 

Mr.  Mazzoli.  I  would  to  follow  up  for  a  second. 

It  was  last  week  I  think  that  our  colleague,  Hank  Brown  of  Colo- 
rado, which  is  a  great  agricultural  State,  said  that  one  of  the  prob- 
lems he  saw  in  our  bill  was  that  if  people  go  through  a  State  em- 
ployment service  or  a  Federal/State  employment  service,  and  have 
the  employees  referred,  the  employer  should  feel  that  anyone  re- 
ferred to  them  by  the  State  agency  is  allowed  to  work. 

Do  you  see  that  as  a  help  in  this? 

Mr.  Van  Maren.  Let  me  respond  this  way.  It  has  been  brought 
to  my  attention  and  I  have  no  facts  on  this,  Mr.  Mazzoli,  but  it  has 
been  brought  to  my  attention  that  recently  there  has  been  major 
referrals  by  our  Employment  Development  Department  in  Califor- 
nia to  agricultural  employers  and  those  employees,  come  to  find 
out,  were  all  pretty  well  knocked  over  by  the  Border  Patrol  as 
being  illegal  aliens. 

So  I  think  that  we  have  to  correct  that  problem  perhaps  first, 
but  to  be  the  sole  referral,  I  think  that  may  not  be  simple  because 
things  move  very  fast  when  crops  start  to  ripen  and  it  is  essential 
that  the  employer,  the  farmer  be  able  to  move  very  quickly  and 
very  flexibly  and  not  be  tied  down  with  the  strain  of  Government 
and  that  is  what  we  want  to  eliminate  as  much  as  possible,  to  elim- 
inate Government  out  of  the  system. 

Mr.  Thompson.  If  you  made  the  referral  by  some  agency  of  the 
Government  a  good-faith  defense  optional,  I  would  certainly  en- 
courage that. 

Mr.  Mazzoli.  That  sounds  like  something  that  might  be  at  least 
worth  exploring.  In  other  words,  the  idea  being  that  the  State 
agency  would  then  have  a  responsibility  of  doing  what  we  say 
should  be  done.  That  is  they  should  not  knowingly  refer  anybody 
who  is  undocumented.  If  you  look  to  that  organization  to  supply 
your  needs,  you  can  then  rely  upon  those  people  who  show  up  as 
being  properly  qualified  to  work.  If  it  turns  out  that  this  group  is 
not,  then  you  are  not  responsible. 

Mr.  Van  Maren.  Are  you  looking  at  that  as  a  sole  source  of  em- 
ployees or  just  as  a  source? 

Mr.  Mazzou.  No.  Hank  didn't  say  it  that  way.  It  is  just  that  they 
rely  on  it  from  time  to  time. 

Mr.  Van  Maren.  I  would  concur  with  that. 

Mr.  Mazzou.  If  you  choose  to  take  your  own  people  directly, 
then  you  have  got  the  responsibility.  If  either  because  of  the  way 
your  industry  lays  out  or  you  called  some  governmental  referral 
agency,  and  they  send  you  people,  you  do  not  have  responsiblity  at 
that  point  to  examine  documents.  If  they  happen  not  to  be  legally 
qualified  to  work  upon  some  later  investigation,  then  you  are  off 
the  hook. 

You  have  done  everything  you  can  by  getting  them  through  some 
governmental  agency.  It  is  at  least  one  area  that  we  intend  to  look 
into  as  some  potential  to  simplify  this  whole  process  and  still  get  to 
the  bad  actors. 

The  gentleman  from  Florida. 
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Mr.  McCoLLUM.  I  would  like  to  ask  an  agricultural  question.  I, 
being  from  Florida,  have  quite  an  interest  in  agriculture  as  well 
and  a  few  days  ago  I  had  a  long  conversation  with  several  growers 
in  our  area.  Of  course,  they  talked  about  a  lot  of  things  that  we 
have  been  discussing  for  a  long  time,  but  one  of  three  constructive 
suggestions  they  put  forward  that  I  had  listened  to  before  was  in 
the  area  of  problems  they  saw  when  they  go  to  hire  somebody  to 
harvest  a  crop  when  they  have  a  limited  time  in  which  to  get  the 
crop  harvested,  as  you  have  expressed,  and  they  ask  for  the  docu- 
mentation under  our  bill. 

They  said  that  a  1-  or  2-day  grace  period  when  they  are  able  to 
have  this  foreman,  labor  contractor  or  whoever,  affirmatively  show 
on  the  recordkeeping  during  this  recordkeeping  process  that  he  did 
ask  for  documentation  and  that  the  person  who  is  the  perspective 
employee  said  I  am  rightfully  here,  but,  gee,  I  left  my  birth  certifi- 
cate in  the  car  or  at  home  or  my  wife  drove  off  with  it  or  whatever. 
In  this  case  it  would  be  very  helpful  to  the  agricultural  interests  to 
have  a  1-  or  2-day  grace  period  for  them  to  go  ahead  and  bring  that 
person  aboard  and  let  him  work  that  day  while  he  is  there  with  the 
understanding  that  he  produce  the  document  the  next  day. 

Has  that  idea  been  batted  around? 

What  do  you  think  of  whether  it  has  or  not? 

Mr.  Van  Maren.  In  any  session  that  I  participated  in,  that  issue 
has  not  been  raised,  but  I  would  certainly  concur  because  working 
with  these  type  of  employees,  they  are  fine  people,  but  sometimes  I 
think  they  move  from  house  to  house,  from  area  to  area. 

Perhaps  having  that  type  of  documentation  with  them  at  the 
time  of  seeking  that  job,  yes,  sir,  I  would  concur  that  a  2-  or  3-day 
period  would  be  most  appropriate  and  very  helpful  because  it 
would  help  to  take  that  burden  away  from  the  employer. 

Mr.  McCoLLUM.  How  many  prospective  illegal  employees  do  you 
think  would  be  able  to  shirk  our  intent  if  we  had  a  1-  or  2-  or  3-day 
grace  period  by  simply  going  to  a  different  employer  every  day? 

Mr.  Van  Maren.  I  guess  I  would  have  to  answer  you  that  I  sus- 
pect they  would  be  human. 

Mr.  McCoLLUM.  So  that  would  be  something  of  a  problem? 

Mr.  Van  Maren.  I  think  it  would  be. 

Mr.  McCoLLUM.  I  have  one  last  question  to  any  of  you  wishing  to 
comment  on  it.  I  know  that  we  have  had  a  very  serious  debate  the 
first  time  we  went  around  this  bill  on  the  fact  that  we  don't  any 
longer  have  a  practical  investor  category  in  our  laws  for  legal  im- 
migrations. 

That  is,  today  we  don't  have  a  reality  that  people  can  come  over 
and  invest  money  because  the  numbers  get  eaten  up  with  prefer- 
ence in  other  ways  and  we  never  get  down  to  that  category.  Does 
the  chamber  support  changes  in  the  law  to  allow  a  real  investor 
category? 

In  other  words,  bringing  people  over  here  as  the  original  Simp- 
son/Mazzoli  effort  was  to  do? 

In  other  words,  change  the  law  so  as  a  practical  matter  we  can 
bring  people  over  here  as  permanent  resident  aliens  who  would 
invest  a  certain  amount  of  money  in  our  country,  perhaps  higher 
than  the  current  law,  but  nonetheless,  they  would  at  least  have  a 
chance  in  line? 
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Mr.  Thompson.  I  don't  think  we  have  an  official  position  on  that 
subject.  I  will  be  glad  to  look  into  it  and  verify  my  statement  and  if 
I  am  wrong,  I  will  correct  it  for  the  record. 

Mr.  McCoLLUM.  Do  any  of  the  other  gentlemen  here  either  indi- 
vidually or  representing  your  organizations  have  an  opinion  about 
whether  we  should  provide  in  this  bill  or  in  future  legislation  for 
an  investor  category  for  people  to  be  able  to  come  over  and  become 
permanent  residents  if  they  provide  a  certain  amount  of  capital 
and  hire  a  certain  number  of  employees  that  in  previous  3'ears  did 
occur,  but  in  recent  years  has  not  occured  because  of  practical 
number  considerations. 

Mr.  Bernsen.  The  investor  position  has  been  traditionally  in  the 
immigration  regulatory  system.  It  was  done  by  regulation  rather 
than  by  law  and  it  was  used  when  nonpreference  numbers  were 
available. 

Now,  it  is  unlikely  that  nonpreference  numbers  would  ever  be 
available.  I  think  we  need  a  preference  category  for  real  investors, 
not  the  kind  that  we  used  to  let  in  with  only  $40,000. 

Mr.  Mazzoli.  Not  the  kind  that  come  to  Orlando,  for  example. 

Mr.  McCoLLUM.  You  want  stonemasonry  investors.  That  is  what 
you  want.  We  want  citrus  growers. 

Mr.  Thompson.  For  one  thing,  we  ought  to  put  stonemasons  up 
there  beside  high  technology  because  they  are  in  very  short  supply. 

Mr.  Mazzoli.  I  hate  to  scare  my  friend,  but  I  think  he  could  find 
a  nuclear  physicist  quicker  than  he  could  a  good  stonemason. 

Mr.  McCoLLUM.  If  any  of  you  gentlemen  would  carry  that  back 
to  your  organizations  and  perhaps  feel  the  pulse,  whether  we  have 
it  in  this  bill  or  not,  I  think  it  is  an  issue  that  has  not  gone  and  it 
would  be  around  and  I  believe  I  speak  for  all  of  us  that  we  would 
like  to  know  the  views  of  the  business  community  on  this. 

Mr.  Thompson.  We  will  definitely  respond  to  you  promptly  on 
that. 

Mr.  Mazzoli.  One  last  thing  while  I  have  this  captive  audience.  I 
cannot  turn  down  the  opportunity  to  build  on  what  Bill  or  Dan 
said:  That  the  nuclear  physicist  would  probably  charge  less  than 
the  stonemason  would. 

Archie  Bunker  on  Sunday  night  had  a  bathroom  replacement 
put  in  his  house.  The  plumber  came  in  and  was  dressed  up  like  you 
fellows  are  in  three-piece  suits,  so  Bunker  said,  "Hey,  you  are 
dressed  like  a  banker."  The  plumber  said,  "A  banker  could  not 
afford  this  suit." 

So  maybe  we  could  not  afford  the  stonemason,  though  we  know 
he  is  an  essential  element. 

Gentlemen,  thank  you  very  much. 

Mr.  Mazzoli.  We  have  from  the  Department  of  Health  and 
Human  Services,  Mr.  Anthony  Pellechio,  Deputy  Assistant  Secre- 
tary for  Income  Security  Policy. 

TESTIMONY  OF  ANTHONY  J.  PELLECHIO,  DEPUTY  ASSISTANT 
SECRETARY  FOR  INCOME  SECURITY  POLICY,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Mr.  Mazzoli.  Mr.  Pellechio,  you  are  welcome.  If  you  have  a 
statement,  it  will  be  made  a  part  of  the  record. 
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Mr.  Pellechio.  I  do  have  a  statement. 

Mr.  Mazzoli.  I  do  not  think  we  had  the  statement  earher.  Is 
there  some  reason  why  you  could  not  give  it  to  us  on  time?  Every- 
body else  seemed  to  give  us  statements. 

Mr.  Pellechio.  Excuse  me. 

Mr.  Mazzoll  Is  there  some  reason  why  we  did  not  have  your 
statement  early  enough  to  look  it  over?  Everybody  else  sent  their 
statements  in  ahead  of  time. 

Mr.  Pellechio.  We  had  the  number  of  copies  ready  last  evening 
and  I  presumed  they  went  up  this  morning  before  the  hearings  got 
started. 

Mr.  Mazzoli.  I  think  the  rule  is  48  hours,  Mr.  Pellechio.  We 
won't  necessarily  hold  that  against  you,  but  I  do  think  that  it  is 
very  important  to  have  it  ahead  of  time  to  ask  intelligent  ques- 
tions. 

Mr.  Pellechio.  I  understand.  I  apologize  for  its  lateness.  We  had 
some  delays  in  getting  clearance  and  we  were  trying  to  be  as  care- 
ful as  possible  with  the  numbers  cited  in  the  papers  in  the  last  two 
pages. 

Mr.  Mazzoli.  Thank  you.  You  may  proceed. 

Mr.  Pellechio.  For  the  record,  let  me  correct  your  pronunciation 
of  my  name.  It  is  Pellechio.  I  know  that  people  have  difficulty  with 
Italian  names. 

Mr.  Mazzoli.  With  a  name  like  Mazzoli,  I  should  have  some  sym- 
pathy. Now,  we  have  done  our  linguistics  exercise  for  the  day. 

Mr.  Pellechio.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  am  pleased  to  have  the  opportunty  today  to  discuss  H.R. 
1510,  the  Immigration  Reform  and  Control  Act  of  1983.  We  applaud 
the  efforts  of  Chairman  Mazzoli  and  the  other  members  of  the  sub- 
committee in  guiding  this  important  legislation  through  the  full 
Judiciary  Committee  and  onto  the  House  floor  last  year. 

I  am  here  today  to  talk  about  the  provisions  iit  the  bill  for  public 
assistance  benefits  to  newly  legalized  aliens.  Under  H.R.  1510,  il- 
legal aliens  who  have  resided  in  the  United  States  since  January  1, 
1977,  would  be  eligible  for  permanent  resident  status  and  those 
who  have  resided  in  the  United  States  since  January  1,  1980,  would 
be  eligible  for  temporary  resident  status. 

The  Department  of  Health  and  Human  services  objects  to  the 
terms  of  legalization  in  the  bill  as  they  pertain  to  benefit  eligibil- 
ity. Total  Federal  costs  for  pubic  assistance  under  the  bill,  not  in- 
cluding education  are  estimated  to  be  at  least  $455  million  in  fiscal 
year  1984,  $979  million  in  fiscal  year  1985,  $1.2  billion  in  fiscal  year 
1986  and  $1.3  billion  in  fiscal  year  1987.  Education  assistance 
would  total  $2.3  billion  during  these  years.  It  is  important  to  em- 
phasize that  these  costs  are  not  included  in  the  President's  budget 
for  fiscal  year  1984  or  the  future  years. 

We  are  particularly  concerned  about  the  budgetary  impacts  of 
the  provisions  in  section  303  which  authorize  Federal  reimburse- 
ment of  100  percent  of  certain  State  welfare  costs  for  general  as- 
sistance programs,  the  State  share  of  medicaid,  and  SSI  State  sup- 
plements, subject  to  available  appropriations.  The  provisions  are 
too  open-ended,  do  not  allow  for  cost  control  at  the  Federal  level 
and  do  not  provide  an  incentive  to  States  or  localities  to  control 
costs. 
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The  provisions  in  section  301  authorizing  medical  assistance 
when  an  alien  requires  such  assistance  "in  the  interest  of  public 
health  or  because  of  serious  illness  or  injury"  are  ill-defined  and 
could  needlessly  cost  more  than  necessary  to  provide  this  assist- 
ance. Whereas  we  understand  the  intent  of  the  subcommittee  is  to 
provide  legalized  aliens  with  needed  medical  assistance  but  not 
comprehensive  medical  coverage,  we  estimate  that  the  cost  of  medi- 
cal assistance  for  the  legalized  alien  population  would  be  as  costly 
per  capita  as  full  medicaid  coverage  in  a  general  population  using 
the  coverage  criteria  stated  in  the  bill. 

Furthermore,  these  medical  assistance  provisions  would  be  ex- 
tremely difficult  to  implement.  It  would  be  very  burdensome  for 
this  Department  and  the  States  to  set  up  and  administer  within 
the  existing  medicaid  system  a  special  new  and  separate  program 
for  legalized  aliens  consisting  of  a  reduced  benefit  package  and  lim- 
ited eligibility  that  is  based  upon  severity  of  condition  and  public 
health  interest.  This  limited  eligibility  is  poorly  defined  in  the  bill. 

Another  provision  that  the  administration  opposes  is  section  302 
of  the  House  bill  which  updates  the  registry  date  so  that  illegal 
aliens  who  have  been  in  the  United  States  since  January  1,  1973, 
could  qualify  for  adjustment  to  regular  permanent  resident  status. 
This  provision  would  set  up  a  second  legalization  system  for  some 
175,000  to  300,000  illegal  aliens  who  have  lived  in  the  United 
States  since  January  1,  1973.  Unlike  the  aliens  legalized  under  the 
legalization  program,  the  aliens  who  adjust  to  permanent  status 
under  the  registry  program  would  be  entitled  to  all  regular  Federal 
welfare  programs  immediately.  The  Department  recommends 
against  this  two-tiered  legalization  system  because  of  the  increased 
welfare  costs  and  the  potential  confusion  that  would  result  from  a 
second  standard  of  eligibility. 

Overall,  eligibility  under  the  terms  of  H.R.  1510  for  medicaid, 
SSI,  AFDC,  food  stamps,  disability  insurance,  and  full  State  reim- 
bursement of  public  assistance  under  H.R.  1510  would  cost  the 
Federal  Government  $4  billion  for  fiscal  years  1984-1987.  This  esti- 
mate includes  costs  associated  with  aliens  given  permanent  resi- 
dent status  through  extending  the  registry  date.  This  estimate  does 
not  include  the  nonwelfare  costs  associated  with  H.R.  1510. 

It  would  be  very  difficult  to  justify  the  inequity  of  providing 
costly  welfare  benefits  to  the  legalized  population  when  we  are 
facing  high  unemployment  and  large  budget  deficits.  There  would 
be  no  incentive,  under  the  House  bill,  for  States  to  control  health 
and  welfare  costs.  We  believe  that  access  to  full  welfare  entitle- 
ment programs  would  reward  illegal  entry  unfairly,  attract  more 
illegal  migration,  and  potentially,  lead  to  unnecessary  welfare  de- 
pendency among  aliens,  most  of  whom  now  are  employed  and  self- 
sufficient. 

The  administration  prefers  the  public  assistance  provisions  con- 
tained in  the  Senate's  immigration  reform  bill,  S.  529.  Under  S. 
529,  there  are  no  provisions  for  direct  Federal  reimbursement  of 
State  and  local  public  assistance  costs.  Instead,  the  bill  authorizes  a 
program  of  block  grants  to  assist  States  and  localities  in  providing 
essential  medical  care  and  other  welfare  services  and  assistance  to 
the  newly  legalized  aliens.  We  support  a  block  grant  at  a  total  cost 
of  about  $1.1  billion  for  fiscal  years  1984-1987.  Adding  the  costs  of 
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disability  insurance  beginning  in  fiscal  year  1984  and  some  entitle- 
ment programs  for  permanent  resident  aliens  that  begin  in  fiscal 
year  1987,  we  estimate  that  between  fiscal  year  1984  and  fiscal 
year  1987,  the  total  4-year  cost  of  the  assistance  package  provided 
for  under  S.  529  would  be  $1.6  billion.  This  would  offset  major  costs 
for  essential  services  that  otherwise  could  fall  on  State  and  local 
areas  as  a  result  of  legalization  while  encouraging  States  to  control 

costs. 

The  block  grant  proposed  in  the  Senate  bill  would  provide  maxi- 
mum flexibility  for  States  to  determine  priority  needs  in  offsetting 
increased  costs  resulting  from  legalization  while  minimizing  the 
problems  of  interpretation  or  administration  under  this  time-limit- 
ed program.  Regulations  and  reporting  requirements  would  be  re- 
duced to  the  minimum  necessary  to  assure  appropriate  use  of  Fed- 
eral funds. 

The  grant  would  permit  States  to  allocate  the  resources  between 
general  assistance  benefits,  emergency  medical  care,  and  other 
services  depending  upon  local  circumstances  such  as  local  labor 
market  conditions  and  the  characteristics  of  the  legalized  aliens  in 
the  area.  States,  we  believe,  are  in  the  best  position  to  determine 
priority  local  needs  and  the  block  grants  enable  them  to  tailor 
their  spending  program  to  those  needs.  We  believe  the  block  grant 
approach  provides  the  approriate  balance  between  Federal  fiscal 
responsibility  and  sharing  in  the  costs  of  aiding  this  population. 

Thank  you  for  this  opportunity  to  address  the  subcommittee.  I 
look  forward  to  working  with  you  on  this  important  legislation  and 
am  prepared  to  answer  any  questions  that  you  may  have  at  this 
time. 

[The  complete  statement  follows:] 
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Prepared  Statkment  of  Anthony  J.  Pellechio,  Deputy  Assistant  Secretary  for 
Income  Security  Policy,  Department  of  Health  and  Human  Services 


Mr.    Chairman,    members    of   the   Subcommittee,    I    am  pi    ased 

to  have    the   opportunity   today   to   discuss   H.R.    1510,    the 

Immigration   Reform   and   Control   Act   of    1983.      We    applaud    the 

efforts    of   Chairman   Mazzoli    and    the   other   members    of   the 
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Subcommittee  in  guiding  this  important  legislation  through 
the  full  Judiciary  Committee  and  onto  the  House  floor  last 
year. 

Public  Assistance  Benefits 

I  am  here  today  to  talk  about  the  provisions  in  the 
bill  for  public  assistance  benefits  to  newly  legalized 
aliens.   Under  H.R.  1510,  illegal  aliens  who  have  resided  in 
the  United  States  since  January  1,  1977  v/ould  be  eligible 
for  permanent  resident  status  and  those  who' have  resided  in 
the  United  States  since  January  1,  1980  would  be  eligible 
for  temporary  resident  status. 

The  Department  of  Health  and  Human  Services  objects 
to  the  terms  of  legalization  in  the  bill  as  they 
pertain  to  benefit  eligibility.   Total  Federal  costs  for 
public  assistance  under  the  bill  (not  including  education) 
are  estimated  to  be  at  least  $455  million  in  FY  1984,  $979 
million  in  FY  1985,  $1.2  billion  in  FY  1986  and  $1.3  billion 
in  FY  1987.  Education  assistance  would  total  $2.3  billion 
during  these  years.   It  is  important  to  emphasize  that  these 
costs  are  not  included  in  the  President's  Budget  for  FY  1984 
or  the  future  years. 

V;e  are  particularly  concerned  about  the  budgetary  impacts 
of  the  provisions  In  section  303  which  authorize  Federal  relm- 
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bursement  of  100%  of  certain  State  welfare  costs  for  general 
assistance  programs,  the  State  share  of  Medicaid,  and  SSI 
State  supplements,  subject  to  available  appropriations. 
The  provisions  are  too  open-ended,  do  not  allow  for  cost 
control  at  the  Federal  level  and  do  not  provide  an  incentive 
to  States  or  localities  to  control  costs. 

The  provisions  in  section  301  authorizing  medical 
assistance  when  an  alien  requires  such  assistance  "in  the 
interest  of  public  health  or  because  of  serious  illness  or 
injury"  are  ill-defined  and  could  needlessly  cost  more  than 
necessary  to  provide  this  assistance.   Whereas  we  understand 
the  intent  of  the  Subcommittee  is  to  provide  legalized 
aliens  with  needed  medical  assistance  but  not  comprehensive 
medical  coverage,  we  estimate  that  the  cost  of  medical 
assistance  for  the  legalized  alien  population  would  be  as 
costly  per  capita  as  full  Medicaid  coverage  in  a  general 
population  using  the  coverage  criteria  stated  in  the  bill. 

Furthermore,  these  medical  assistance  provisions 
would  be  extremely  difficult  to  implement.   It  would  be 
very  burdensome  for  this  Department  and  the  States  to  set  up 
and  admini  ster  within  the  existing  Medicaid  system  a  special 
new  and  separate  program  for  legalized  aliens  consisting  of  a 
reduced  benefit  package  and  limited  eligibility  that  is 
based  upon  severity  of  condition  and  public  health  Interest. 
This  limited  eligibility  is  poorly  defined  in  the  bill. 


388 


Another  provision  that  the  Administration  opposes 
is  section  302  of  the  House  bill  which  updates  the  registry 
date  so  that  illegal  aliens  v/ho  have  been  in  the  U.S.  since 
1/1/73  could   lalify  for  adjustment  to  regular  permanent 
resident  status.   This  provision  would  set  up  a  second 
legalization  system  for  some  175,000  -  300,000  illegal 
aliens  who  have  lived  in  the  United  States  since  1/1/73,  one 
for  aliens  in  this  country  prior  to  1973  and  another  for 
those  here  during  the  period  from  1973  to  1980.  Unlike  the 
aliens  legalized  under  the  legalization  program,  the  aliens 
who  adjust  to  permanent  status  under  the  registry  program - 
would  be  entitled  to  all  regular  Federal  welfare  programs 
immediately  (if  they  meet  the  normal  eligibility  standards  of 
these  programs).   The  Department  recommends  against  this 
tv/o-tiered  legalization  system  because  of  the  increased 
welfare  costs  and  the  potential  confusion  that  would  result 
from  a  second  standard  of  eligiblity. 

Overall,  eligibility  under  the  terms  of  H.R.  1510  for 
Medicaid,  SSI,  AFDC,  Food  Stamps,  Disability  Insurance,  and 
full  State  reimbursement  of  public  assistance  under  H.R. 
1510  would  cost  the  Federal  government  $4.0  billion  for 
fiscal  years  1984  -  1987.   Ihis  estimate  includes  costs 
aij'iociated  with  aliens  given  permanent  resident  status 
through  extending  the  registry  de.  i.    This  estimate  does  not 
include  the  non-welfare  covts  associated  \/ith  H.R.  1510. 
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It  would  be  very  difficult  to  justify  the  inequity  of 
providing  costly  v;elfare  benefits  to  the  legalized  population 
when  v/e  are  facing  high  unemployment  and  large  budget  deficits. 
There  v;ould  be  no  incentive,  under  the  House  bill,  for  States 
to  control  health  and  welfare  costs.   VJe  believe  that  access 
to  full  welfare   ntitlement  programs  would  rev/ard  illegal 
entry  unfairly,  attract  more  illegal  migration,  and  potentially, 
lead  to  unn2CC3s::ry  welfare  dependency  among  aliens,  most  of 
whom  nov/  are  employed  and  self-sufficient. 

The  Administration  prefers  the  public  assistance 
provisions  contained  in  the  Senate's  imjnigration  reform 
bill,  S.  529.   Under  S.529,  there  are  no  provisions  for 
direct  Federal  reimburseme  c   of  State  and  local  public 
assistance  costs.   Instead,  the  bill  authorizes  a  program  of 
block  grants  to  assist  States  and  localities  in  providing 
essential  medical  care  and  other  welfare  services  and 
assistance  to  the  nev;ly  legalized  aliens.   VJe  support  a 
block  grant  at  a  total  cost  of  about  $1.1  billion  for  FY 
1984  -  1987.   Adding  the  co:  ts  of  disability  insurance 
beginning  in  FY  1984  and  some  entitlement  programs  for 
permanent  resident  aliens  that  begin  in  FY  1987,  we  estimate 
that  between  FY  1984  and  FY  1987,  the  total  four  year  cost 
of  the  assistance  package  i:>rovided  for  under  S.  529  would  be 
$1.6  billion.  This  v;ould  offset  major  costs  for  essential 
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services  that  otherwise  could  fall  on  State  and  local  areas 
as  a  result  of  legalization  while  encouraging  States  to 
control  costs. 

Tlie  block  grant  proposed  in  the  Senate  bill  would 
provide  maximum  flexibility  for  States  to  determine  priority 
needs  in  offsetting  increased  costs  resulting  from  legalization 
while  minimizing  the  problems  of  interpretation  or  administra- 
tion under  this  time-limited  program.  Regulations  and 
reporting  requirements  would  be  reduced  to  the  minimum 
necessary  to  assure  appropriate  use  of  Federal  funds. 

The  grant  v/ould  permit  States  to  allocate  the  resources 
between  general  assistance  benefits,  emergency  m.edical 
care,  and  other  services  depending  upon  local  circumstances 
such  as  local  labor  market  conditions  and  the  characteristics 
of  the  legalized  aliens  in  the  area.   States,  we  believe, 
are  in  the  best  position  to  determine  priority  local  needs 
and  the  block  grant  enables  them  to  tailor  their  spending 
program  to  those  needs.   We  believe  the  block  grant  approach 
provides  the  appropriate  balance  between  Federal  fiscal 
responsibility  and  sharing  in  the  costs  of  aiding  this 
population. 

Thank  you  for  this  opportunity  to  address  the  Sub- 
committee. I  look  forward  to  working  with  you  on  this 
important  legislation  and  am  prepared  to  answer  any  questions 
that  you  may  have  at  this  time. 
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Mr.  Mazzoli.  Thank  you,  Mr.  Pellechio.  Let  me  ask  you,  do  you 
have  any  hard  figures  at  your  disposal  to  show  how  many  or  what 
percentage  of  the  undocumented  aUen  population  is  taking  advan- 
tage of  welfare  programs  they  are  not  really  entitled  to  take  advan- 
tage of? 

Mr.  Pellechio.  We  assume  in  our  cost-estimates  that  under  the 
bill,  75  percent  of  the  permanent  resident  aliens  and  66  percent  of 
the  temporary  resident  aliens  would  take  part  in  the  legalization 
program. 

From  that  point  on  we  assume  the  same  participation  rates  in 
the  assistance  programs  that  we  assume  for  the  general  population. 

Mr.  Mazzoll  So  what  is  that  participation  rate?  Are  you  aware 
that  it  was  factored  in  by  the  analysts  who  put  this  together? 

Mr.  Pellechio.  The  participation  rate  in  the  illegal  alien  popula- 
tion is  low  because  most  aliens  are  working.  They  came  here  to 
work  and  they  are  working. 

Mr.  Mazzoli.  Maybe  you  can  supply  that  material  for  us. 

Mr.  Pellechio.  I  am  prepared  to  submit  a  detailed  description  of 
our  assumptions  that  go  into  these  cost-estimates  and  would  be  de- 
lighted to  put  them  in  the  record. 

Mr.  Mazzoli.  We  certainly  would  like  to  have  those  because  we 
have  had  wildly  differing  figures  on  exactly  what  the  bill  would 
cost  in  the  legalization  section. 

Mr.  Pellechio.  There  were  some  changes  between  last  year 
when  we  worked  on  the  costs  for  H.R.  6514  and  this  year. 

Mr.  Mazzoli.  Different  assumptions? 

Mr.  Pellechio.  There  are  some  changes  in  some  of  the  base  num- 
bers because  it  is  1  year  later  and  we  have  to  reflect  changes  in 
average  benefits  due  to  the  budget  recommendations  this  year. 

So  we  try  to  reflect  changes  in  the  population  and  in  the  federal 
budget  as  well  as  the  1-year  update  in  the  bill. 

Mr.  Mazzoli.  Now,  one  of  the  things  again  I  would  say  lovingly 
is  without  having  the  statement  earlier,  it  is  hard  for  me  to  focus 
on  it.  How  much  will  this  program,  of  legalization  cost? 

Mr.  Pellechio.  The  total  is  $4  billion  for  fiscal  year  1984  through 
1987  in  your  bill. 

Mr.  Mazzoli.  That  is  what  I  am  asking.  In  other  words,  how 
much  do  you  guage  the  legalization  program  in  the  bill  before  us 
would  cost.  Is  that  $4  billion  in  fiscal  year  1984  to  1987? 

Mr.  Pellechio.  Yes,  and  that  does  not  include  education.  Educa- 
tion would  be  another  $2.3  billion. 

Mr.  Mazzoli.  The  $4  billion  is  the  HHS  portion,  welfare,  medic- 
aid, SSI,  disability,  is  that  correct? 

Mr.  Pellechio.  As  well  as  the  additional  Federal  reimbursement 
to  the  States.  We  also  included  food  stamps  in  that  as  well. 

Mr.  Mazzoli.  We  also  have  food  stamps  all  in  this  $4  billion. 

Mr.  Pellechio.  That  is  right.  Again,  apologizing  for  the  lateness 
of  the  arrival  of  the  testimony,  let  me  direct  you  to  the  second  to 
the  last  page  that  breaks  down  these  costs  for  these  programs  by 
fiscal  year  with  totals  for  each  year  and  two  accumulated  totals  for 
1984  to  1987  and  1988  to  1990. 

Mr.  Mazzoli.  From  1984  through  1987,  those  figures  total  $4  bil- 
lion, is  that  correct? 

Mr.  Pellechio.  Well,  you  will  see  there  it  is  $3,987  billion. 
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Mr.  Mazzoli.  And  then  from  1988  through  1990,  you  have  an- 
other $4.5  billion? 

Mr.  Pellechio.  That  is  right. 

Mr.  Mazzoli.  And  you  say  that  you  can  supply  the  assumptions 
to  us  on  which  these  estimates  were  made? 

Mr.  Pellechio.  Yes.  We  have  that  laid  out  in  great  detail. 

[The  information  follows:] 
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ATTACHMENT  A 
&c;.;nMPTIONS  FOR  ADMINISTRATION  ESTIMATES  OF 

— Welfare  costs  under  s.529  and  h.r.  1510 

A.  the  legalization  program 

(1)   The  Administration's  estimates  assume  ^hat  there  are 
.  ^^   now  about  6.25  million  illegal  aliens  in  the  United 
States.   This  was  derived  as  follows:   A  1980  Census 
staff  study  estimated  that  there  were  3.5  millon 
illegal  aliens  in  1978.   Starting  with  a  midpoint 
tilure,    we  updated  the  estimate  for  subsequent  growth 
of  th!;  population.   We  estimate  that  this  population 
has  grown  since  1978  on  the  order  of  250,000  Per  year. 
This  growth,  added  to  the  1978  ^^timate,  raises  the 
total  illegal  alien  population  to  about  6.25  million 
in  1984. 

(2)   The  INS  staff  developed  estimates  for  the  Select 
Commission  on  Immigration  and  Refugee  Policy  of 
the  length  of  continuous  United  States  residence 
of  the  illegal  alien  population  based  upon  several 
smaU  sampll  illegal  alien  studies  done  in  the  late 
1970s.  INS's  estimates  were  that  30  percent  of  all 
illeg;i  aliens  have  been  in  this  country  continuously 
for  four  years  or  more.   Using  these  estimates,  we 
would  conclude  that  if  legalization  °^^""  ,^"  ^^^^^^ 
^984  with  a  legalization  cut-off  date  of  1/1/80,  only 
30  percent  of  Ihe  6.25  million  illegal  aliens  would 
be  eligible.   We  have  adjusted  INS's  original 
estimates  upward  and  assumed  that  if  legaliza 
tioi  occurs  in  early  1984  with  a  legalization  cut-off 
date  of  1/1/80,  38  percent  of  the  illegal  aliens 
wou?d°be  eligible  (lee  Table  1).   The  ^epartment 

assumes  that  the  INS  estimates  «^'^%"'f,^,%^^^^Jest5 
ago  and  that  since  then  the  prospect  of  U.S.  amnesty 
and  worldwide  recession  are  likely  to  have  led 
higher  percentages  of  illegal  aliens  to  choose  to 
remain  continuously  in  this  country. 

(3)  More  specifically,  we  estimate  that  5%  of  the  illegal 
aliens  entered  before  1/1/73  and  would  be  eligible 
?or  Registrant  status  under  H.R.  1510,  8%  entered 
between  1/1/73  and  1/1/77  and  would  ^^^^^^^^f .^  ,,^°^ 
permanent  status  while  25  %  entered  between  Vl/77 
and  1/1/80  and  would  be  eligible  for  temporary  status 
(see  Table  1) . 

This  is  a  conservative  estimate.    It  assumes  that 
the  great  majority  of  illegal  -^ i-"%5^^f ,^|!"  ^\ 
this  country  less  than  four  years.   If,  in  fact, 
greater  proportion  have  documents  to  establish 
continuous  residency  for  four  or  more  Y^ars,  more 
legalized  aliens  will  be  eligible  for  legalization. 
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Table  1 


Estimated  Length  of  Continuous  Residency 
of  the  Illegal  Alien  Population* 

Year  of       Percent  of  Total  Maximum  Eligible 

Entry        Illegal  Population         out  of  6.25  Million 

1982  85  5.313 

1981  70  4.375 

1980  53  3.313 

1979 38 2.375  (TRs) 

1978  25  1.563 

1977  18  1.125 

1976 13 .813  (PRs) 

1975 9  7563 

1974  7  .438 

1973  6  .375 

1122 5 .313  (Registry  under 

H.R.  1510) 

*   Table  revised  upward  from  estimates  orginally  prepared 
by  INS  for  the  Select  Commission  on  Immigration  and 
Refugee  Policy.   The  earlier  INS  estimates  were  developed 
based  on  small  sample  surveys  of  the  illegal  alien 
population.   Since  then,  the  prospect  of  U.S.  amnesty 
and  world-wide  recession  are  likely  to  have  caused  higher 
percentages  of  recently  arriving  aliens  to  remain 
continuously  in  the  United  States. 
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(4)   INS  Staff  estimate  that  3/4  of  the  aliens  eligible 
for  permanent  status  and  2/3  of  the  aliens  eligible 
for  temporary  status  will  particiate.   Our  cost 
estimates  use  these  same  rates  except  that  we  have 
estimated  that  the  earliest  cohort  —  those  who 
have  resided  continuously  in  this  country  since 
1/1/73  (the  registry  population  under  H.R.  1510) 
would  participate  in  legalization  at  80  percent. 
These  participation  rates  are  higher  than  the  parti- 
cipation rates  reported  by  other  countries  recently 
granting  amnesty  to  aliens  because  we  anticipate  that 
broadly  Dased  ethnic  community  gruops  will  be  able  to 
promote  and  assist  with  legalization  effectively. 
Furthermore,  unlike  other  countries,  this  legalization 
program  will  be  accompanied  by  a  new  enforcement 
effort  —  the  employer  sanctions  program. 

B.  DEMOGRAPHIC  CHARACTERISTICS 

(1)  Age  and  family  composition  —  A  recent  Census  staff 
study  of  characteristics  of  illegal  aliens  estimated 
that  about  27  percent  of  that  population  are 
children  18  and  under.   This  data  did  not  include 
additional  children  born  in  the  United  States  to 
illegal  alien  parents.   We  assume  that  the  U.S. 

born  children  add  13  percent  to  the  total  population. 
This  assumes  that  for  every  two  foreign-born 
illegal  children,  there  is  one  additional  child 
born  in  the  U.S.   The  estimate  assumes  that  the       < 
American-born  children,  who  are  legal  U.S. ' citizens, 
are  not  getting  the  welfare  benefits  to  which  they 
are  entitled  because  the  parents  who  are  illegal  do 
not  want  to  come  forward.  The  estimates  also  assume 
that  these  legal  children  are  not  counted  in  total 
illegal  alien  population  figures. 

(2)  Based  upon  small  sample  surveys  of  illegal  aliens, 
we  have  assumed  that  on  the  average  an  illegal 
alien  family  has  two  children.   In  our  estimates 
we  assume  that  half  of  the  families  have  female 
heads  and  the  rest  are  two-parent  families. 

C.  ASSUMPTIONS  FOR  WELFARE  USE 

(1)   Based  on  studies  of  illegal  aliens,  we  assume  that 
generally  they  are  a  younger  population  than  the 
U.S.  population.   Many  are  employed  in  marginal 
occupations  and  incomes  tend  to  be  low. 
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(2)  Illegal  aliens  currently  are  ineligible  for  Federal 
welfare  programs  and  rates  of  unauthorized  welfare 
use  reportedly  are  low.   The  Administration  assumes 
that  most  illegal  aliens  are  employed  now,  but 
anticipates  that  after  legalization,  some  aliens 
who  are  employed  now,  particularly  in  marginal  level 
jobs,  will  not  be  able  to  retain  their  jobs.   As 
the  aliens  become  eligible  for  public  assistance 
programs,  the  rate  at  which  they  participate 
initially  will  be  lower  than  the  total  U.S.  popula- 
tion and,  after  three  years,  the  rates  will  build  up 
to  a  comparable  level.   We  have  assumed  that  as  the 
population  assimilates,  it  will  behave  more  like 

the  total  U.S.  population  as  far  as  welfare  use  is 
concerned,  leading  to  similar  rates  of  dependency 
controlling  for  age  and  income  characteristics. 
The  specifics  are  discussed  in  the  sections  on  each 
program  below. 

(3)  If  the  bill  becomes  law  late  in  1983,  we  assume  that 
six  months  of  FY  1984  benefits  will  be  available  to 
those  who  are  legalized.   The  three  and  six  year 
durations  of  program  eligibility  mentioned  above 
also  assume  mid-year  starting  and  end  points. 

(4)  A'verage  per  capita  benefit  levels  in  each  program 
for  FY  1984  and  the  rate  of  growth  in  the  outyears 
conform  with  the  Administration's  new  budget 
policies.  These  are  shown  on  the  projected  cost 
tables  for  each  program. 

ASSUMPTIONS  FOR  AFDC 

(1)  We  estimate  that  under  H.R.  1510,  the  cost  of  AFDC 
benefits  for  legalized  aliens  in  FY  1984,  FY  1985, 
FY  1986  and  FY  1987  will  be  $20.75  million, 
$43.56  million,  $47.79  million,  and  $83.78  million 
respectively  (see  Table  3.)  Under  S.  529,  the 
total  AFDC  costs  over  these  same  years  will  be  $0, 
$0,  $0,  and  $31.69  million  (see  Table  4). 

(2)  Under  both  H.R.  1510  and  S.  529,  permanent  residents 
would  be  excluded  for  three  years  and  temporary 
residents  would  be  excluded  for  six  years  from  AFDC. 
By  1987,  those  who  became  permanent  residents  when 
they  were  granted  amnesty  would  be  eligible  for 
AFDC  benefits.   By  1989,  those  who  became  temporary 
residents  when  they  were  granted  amnesty  would  be 
eligible  for  these  benefits. 
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TABLE  3 

House  Bill  H.R.    1510 
Projected  AFDC  CosTs 


Pemanents  =  95,000       Registrants  =  63,000      Temporaries  =  263,000 

Individual  Cost  by  Year 
1984       1985       1986       1987  1988         1989  1990 


$  750  $  760  $  780  $  800  $  820  $  840  $  860 

Costs  (Millions) 

Permanents             0.00  0.00  0.00  33.21  70.50  77.21         81.56 

Registrants         20.75  43.56  47.97  50.58  51.84  53.11         54.37 

Temporaries          0.00  0.00  0.00  0.00  0.00  0.00  118.99 

TOTAL  BY  YEAR:   20.75  43.56  47.79  83.78  122.35  130.31  254.92 
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TABLE  4 

Senate  Bill  S.  529 
Pro:]ected  AFDC  Costs 

Permanents  =  158,000      Temporaries  =  263,000 

Individual  Cost  by  Year 
1987     1988     1989     1990 
$  800    $  820    $  840    $  860 


Costs  (millions) : 

Permanents  31.69  81.13  116.21  136.03 

Temporaries  0.00    0.00  0.00  56.69 

Total  by  Year:  31.69     81.13  116.21  192.72 
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(3)  Under  H.R.  1510,  aliens  who  entered  before  1/1/13   and 
adjust  to  regular  permanent  resident  status  under  the 
registry  program  would  be  entitled  to  receive  benefits 
under  all  regular  Federal  entitlement  programs, 
including  AFDC,  beginning  in  FY  1984  if  they  meet  the 
normal  eligibility  criteria  of  these  programs. 

(4)  The  Administration's  estimates  are  based  on  assumptions 
about  the  proportion  of  aliens  in  families  with 
children  and  the  unemployment  levels  of  the  popula- 
tion after  legalization.   We  assume  that  23  percent 

of  all  children  will  be  eligible  to  receive  AFDC. 
(In  the  total  population,  13  percent  of  all  children 
receive  AFDC.  We  have  assumed  that  once  the  legalized 
population  reaches  their  full  level  of  participation, 
the  dependency  rate  will  be  higher  because  of  the  lower 
socioeconomic  status  of  this  population  compared  to  the 
total  population. )   Some  90  percent  of  the  families 
receiving  AFDC  will  be  female-headed  families. 

(5)  We  have  assumed  that  78  percent  of  the  legalized 
alien  AFDC  units  will  be  single  parent  units  contain- 
ing an  average  of  three  people  and  22  percent  of  the 
AFDC  assistance  units  will  be  two-parent  units  (in 
States  with  AFDC  unemployed  parents  programs)  and 
containing  an  average  of  four  people. 

(6)  After  a  phase-in  period  of  three  years,  87  percent 
of  the  population  that  is  eligible  for  AFDC  and 

40  percent  of  the  population  that  is  eligible  for 
AFDC-UP  will  participate  in  the  program  (equal  to  the 
current  rates  in  the  total  population).   Participation 
in  AFDC  is  assumed  to  build  up  at  annual  rates  which 
are  50  percent,  75  percent,  and  100  percent  of  the  full 
AFDC  participation  rates  noted  above. 

(7)  Annual  per  individual  costs  are  based  on  the  projected 
per  individual  costs  of  the  total  population. 

ASSUMPTIONS  FOR  SSI 

(1)   Under  H.R.  1510,  the  estimated  cost  of  SSI  benefits 
for  legalized  aliens  will  be  $23.46  million  in 
FY  1984,  ?62.26  million  in  FY  1985,  $91.96  million 
in  FY  1986  and  $108-40  million  in  FY  1987  (see 
Table  5).   Under  S.  529,  there  will  be  no  costs  for 
SSI  in  FY  1984  through  FY  1986.   The  cost  in  FY 
1987  will  be  $7.43  million  (see  Table  6). 
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TABLE  5 

House  Bill  H.R.   1510 
Projected  Supplemental  Security  Incxme  Costs 

Permanents  =  6,500        Registrants  =  4,500        Temporaries  =  19,000 

Individual  Cost  by  Year 

1984         1985         1986         1987         1988         1989         1990 

$2,230     $2,370     $2,500     $2,640     $2,780     $2,910     $3,040 

Costs  (millions): 

Permanencs  3.77  10.02  14,80  17.85  18.82  19.67  20.55 
Registrants  2.52  6.68  9.87  11.90  12.55  13.11  13.70 
Temporaries      12.58   33.40   49.34   59.49   62.74   65.56    68.51 

Itotal  by  Year    18.88   50.10   74.00   89.24   94.11   98.34   102.77 

Federally  Reimbursed  State  Supplement 


Costs  (millions) 

t 

Permanents 

1.06 

2.81 

4.14 

2.50 

0.00 

0.00 

0.00 

Temporaries 

3.52 

9.35 

13.81 

16.66 

17.57 

18.36 

9.59 

Total  by  Year: 

4.52 

12.16 

17.96 

19.16 

17.57 

18.36 

9.59 

GRAND  TOTAL 

BY  YEAR: 

23.46 

62.26 

91.96 

108.40 

111.68 

116.68 

112.36 
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TABLE  6 


Senate  Bill  S.  529 
Projected  SSI  Costs 


Permanents  =  11,000  Temporaries  =  19,000 

Individual  Costs  by  Year 
1987     1988     1989     1990 


Costs  (millions) 
Permanents 


$2,640   $2,780   $2,910   $3,040 


7.43         19.59         28.69         34.24 


Temporaries  0.00    0.00     0.00    14.27 

7.43    19.59    28.69    48.52 


TOTAL 
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(2)  Under  H.R.  1510,  permanent  residents  would  be  excluded 
for  three  years  and  temporary  residents  would  be 
excluded  for  six  years  from  Federal  public  assistance 
programs  unless  it  is  determined  that  they  require 
assistance  "because  of  age,  blindness  or  disability." 
The  Department  believes  that  under  this  language, 

all  aged  or  disabled  legalized  aliens  who  meet  the 
eligibility  requirements  for  SSI  would  be  eligible  for 
SSI  beginning  in  FY  1984. 

(3)  Under  S.  529,  we  assume  that  permanent  residents 
would  become  eligible  for  SSI  beginning  in  FY  1987  and 
temporary  residents  who  become  permanent  residents 
would  become  eligible  for  SSI  beginning  in  FY  1990. 

(4)  We  assume  an  SSI  recipiency  rate  of  1.6  percent 
for  aged  and  disabled  combined.   The  rate  assumes 
that  2.3  percent  of  the  population  is  elderly  and  1 
percent  is  blind  or  disabled.   (Since  a  recent  Census 
staff  study  shows  that  illegal  aliens  are  younger  on 
average  than  the  total  United  States  population,  the 
overall  percentage  of  blind,  disabled  and  elderly  is 
smaller.)   It  is  assumed  that  75  percent  in  both  groups 
will  be  eligible  for  SSI  and,  after  a  three  year 
phase-in  period,  65  percent  would  participate.   This  is 
the  current  participation  rate  for  the  total  population. 
The  phase-in  rates  are  estimated  to  be  50%,  75%  and 
100%  of  the  full  65%  participation  rate. 

(5)  Under  H.R.  1510,  the  Administration  assumes  that 
the  Federal  government  will  be  responsible  for 
reimbursing  States  for  costs  of  providing  SSI  State 
supplements  to  legalized  aliens.   Whereas  States 
normally  pay  these  costs,  in  the  case  of  legalized 
aliens,  the  Federal  government  is  assumed  to  be 
responsible  for  reimbursing  States  for  three  years 
in  the  case  of  permanent   residents  and  for  six 
years  in  the  case  of  temporary  residents.   We  have 
assumed  that  the  cost  of  State  supplements  will  be 
28  percent  of  the  cost  of  the  Federal  SSI  program  — 
the  percentage  is  based  on  current  SSI  costs 
nationally. 

(6)  The  House  bill's  State  reimbursement  provision  does 
not  apply  to  aliens  legalized  under  the  registry 
program.  Thus  there  are  no  registrant  costs  under 
SSI  State  supplements. 
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(7)  Under  S.  529,  there  are  no  provisions  for  direct 
Federal  reimbursement  of  State  and  local  public 
assistance  costs.   The  Federal  government  will 

be  responsible  only  for  the  Federal  share  of  SSI. 

(8)  The  annual  per  recipient  costs  reflect  costs  for 
aged  and  disabled  combined  and  are  the  same  as 
the  program's  currently  projected  per  individual 
costs  for  the  total  U.S.  population. 

F.   ASSUMPTIONS  FOR  MEDICAID 

(1)  The  projected  costs  of  Medicaid  for  legalized 
aliens  under  H.R.  1510  is  $201.28  million  in  FY  1984, 
$419.38  million  in  FY  1985,  $429.90  million  in  FY 
1986,  and  $425.77  million  in  FY  1987  (see  Table  7). 
Medicaid  costs  under  S.  529  would  be  $0,  $0,  $0,  and 
$38.34  million  (see  Table  8). 

(2)  Under  the  Senate  bill,  permanent  residents  would 

be  excluded  for  three  years  and  temporary  residents 
who  become  permanent  residents  would  be  excluded 
for  six  years  from  Medicaid. 

(3)  The  House  bill  would  exclude  legalized  aliens  from 
Federal  medical  assistance  programs  for  the  same 
time  periods  unless  such  assistance  is  required  "in 
the  interest  of  public  health"  or  because  of 
"serious  illness  or  injury."   Under  this  language 
the  precise  extent  of  medical  assistance  coverage 
for  aliens  is  unclear.   We  have  assumed  that  aliens 
who  a)  are  eligible  for  SSI,  b)  are  eligible  for 
AFDC,  or  c)  would  have  been  eligible  for  AFDC,  but 
are  excluded  from  such  benefits  by  the  bill,  would 
be  eligible  for  medical  assistance  under  Medicaid 
beginning  in  FY  1984.   We  have  assumed  that  popula- 
tions normally  ineligible  for  Medicaid,  e.g., 
singles  and  childless  couples,  would  not  be  eligible 
for  medical  assistance  under  the  bill.   If  coverage 
were  extended  to  these  populations,  costs  would  be 
much  higher. 

(4)  We  assume  initially  rates  of  Medicaid  use  by  eligible 
legalized  aliens  will  be  lower  than  in  the  general 
population.   Compared  to  AFDC  or  SSI,  however,  we 
have  assumed  that  legalized  aliens  will  increase 
their  use  of  Medicaid  more  rapidly  to  a  level 
comparable  to  the  general  U.S.  population's  use  of 
this  program.   This  is  because  medical  conditions 
will  bring  legalized  aliens  into  health  facilities 
for  treatment  regardless  of  whether  or  not  they  are 
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TABLE  7 
House  Bill  H.R.    1510 
Projected  Medicaid  Cbsts 
Federal  Share 

Individual  Ccet  by  Year 

1984         1985         1986         1987         1988         1989         1990 


Mult 

$  551 

$  560       $  560       $  570 

$  580       $  580 

$  590 

Child 

267 

270            270           280 

280            280 

280 

Aged/Disabled 

847 

860           870           870 

890            890 

900 

PKKMANINTS  & 

Mult 

=  63,000       Qiild  =  136 

000       A/D  =  15, 

000 

REGICTKANIS 

Costs   (millions) 

Adults 

16.03 

33.24       34.56       35.85 

36.48        36.48 

37.11 

Children 

16.75 

34.69       36.34       37.98 

37.98        37.98 

38.52 

Aged/Disabled 

6.03 

12.46       13.12       13.45 

13.63       13.71 

13.88 

Ttotal                           38.80       80.38       84.01       87.27       88.09  88.16  89.50 

TEMPORARIES                  Mult  =  105,000       Child  =  227,000  A/D  =  26,000 
Costs   (Millions) 

Mults                         32.06       66.48       69.12       71.70       72.96  72.96  74.21 

Children                    33.50       69.38       72.67        75.96       75.96  75.96  77.05 

Aged/nisabled         12.05        24.91       26.24       26.89       27.26  27.41  27.75 

T3tal                           77.61     160.78     168.03     174.55     176.18  176.33  179.02 

Ttotal  by  Year:     116.41     241.16     252.04     261.82     264.27  264.50  268.52 

Federally  Reiiribursed  State  Siare 


PERMANINTS 

Costs   (Millions) 

Mults 

7.64 

15.85 

16.48 

8.55 

0.00 

0.00 

0.00 

Children 

7.99 

16.55 

17.33 

9.06 

0.00 

0.00 

0.00 

Aged/ Disabled 

2.87 

5.94 

6.26 

3.21 

0.00 

0.00 

0.00 

Total 

18.51 

38.34 

40.07 

20.81 

0.00 

0.00 

0.00 

TEMPORARIES 

Costs    (Millions) 

Mults 

27.41 

57.84 

56.68 

58.79 

59.82 

59.82 

30.43 

Children 

28.64 

60.36 

59.59 

62.29 

62.29 

62.29 

31.59 

Aged/Disabled 

10.31 

21.68 

21.51 

22.05 

22.35 

22.48 

U.38 

TtJtal 

66.36 

139.88 

137.79 

143.13 

144.47 

144.59 

73.40 

■total  by  Yfvir: 

84.87 

178.22 

177.86 

163.95 

144.47 

144.59 

73.40 

FED     SHARE  & 

FEU.    KEIMB. 

STATE  SHARE 

GRAND  TOTAL 

201.28 

419.38 

429.90 

425.77 

408.73 

409.09 

341-91 

408 


TABLE  8 

Senate  Bill  S.  529 
Projected  Medicaid  Costs 

Individual  Cost  by  Year 

1987     1988     1989     1990 

;^dult  $  570    $  580    $  580    $  590 

Child  280      280      280      290 

Aged/Disabled  900      910      920   .   930 


PERMANENTS  Adult  =  63,000    Child  =  136,000    A/D  =  15,000 
Costs; 

Adults  16.04    34.16    35.75    36.92 

Aged/Disabled  4.70     9.82    10.24    10.51 

Children  17.55    35.66    37.61    39.97 

Total  38.34    79.63    83.60    87.41 


TEMPORARIES     Adult  =  105,000    Child  =  227,000  A/D  =  26,000 
Costs: 

Adults  0.00  0.00  0.00  26.83 

Aged/Disabled  0.00  0.00  0.00  8.09 

Children  0.00  0.00  0.00  29.27 

Total  0.00  0.00  0.00  64.18 

GRAND  TOTAL  38.34  79.63  83.60  151.59 
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covered  under  Medicaid.   Typically,  however,  a 
determination  will  be  made  by  the  facility  whether 
or  not  the  patient  is  eligible  for  Medicaid  benefits 
and,  if  the  alien  is  eligible,  he  will  be  enrolled 
in  the  program.   The  phase-in  rates  are  assumed  to 
be  92  percent,  96  percent,  and  100  percent  of  the 
participation  rate  (87%  for  AFDC  families,  40%  for 
AFDC-UP  families,  and  65%  for  SSI  recipients). 

(5)  The  Administration  has  developed  its  estimates  based 
upon  benefit  levels  equal  to  the  average  annual 
Medicaid  benefit  levels  of  the  total  population 
excluding  long-term  care.   Our  rationale  for  using 
the  full  benefit  level  is  that  whereas  the  precise 
extent  of  medical  assistance  coverage  is  unclear 
under  the  House  bill,  we  have  assume/,  pending  further 
guidance  from  the  Committee,  that  hospitalization 

and  related  ancillary  services,  physician  visits, 
prenatal  care,  immunizations,  and  medication  all  go 
toward  conditions  that  are  serious  or  in  the 
interest  of  public  health  and  thus  would  be  reimbursed 
by  the  medical  assistance  program  for  legalized 
aliens.  Excluding  long-term  care,  over  90  percent 
of  Medicaid  costs  currently  are  for  services  that 
would  meet  the  aliens'  criteria  for  reimbursement. 
Since  we  know  little  about  the  population's  health 
status,  but  believe  that  it  may  be  worse  than  that 
of  the  general  Medicaid  population,  we  have  developed 
our  estimates  based  on  full  Medicaid  costs  (excluding 
long-term  care).   If  relative  to  the  current 
Medicaid  population,  aliens  are  in  less  need  of 
medical  care,  costs  would  be  lower. 

(6)  We  have  assumed  that  residents  who  are  medically  needy 
could  receive  benefits  and  the  ratio  of  categorically 
needy  to  medically  needy  is  equal  to  the  United  States 
average. 

(7)  Based  on  the  assumptions  noted  above,  we  estimate 
that  at  full  participation,  25%  of  the  legalized 
alien  population  would  be  eligible  for  Medicaid  and 
medically  needy  programs.   Nearly  10%  of  the  total 
U.S.  population  currently  is  eligible  for  Medicaid. 
Because  of  their  lower  average  income  level, 

we  assume  there  will  be  a  higher  rate  of  Medicaid 
eligibility  among  legalized  aliens. 

(8)  Under  the  House  bill,  we  have  assumed  that  for  the 
first  three  years  in  the  case  of  permanents  and  for 
the  first  six  years  in  the  case  of  temporaries,  the 
Federal  government  also  would  be  responsible  for 
the  State  and  local  share  of  Medicaid  and  medically 
needy  programs. 
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ASSUMPTIONS  FOR  FOOD  STAMPS 

(1)  Under  the  House  bill,  total  costs  for  food  stamps 
will  be  $26.04  million  in  FY  1984,  $59.24  million 
in  FY  1985,  $72.65  million  in  FY  1986,  and  $118.83 
million  in  FY  1987  (see  Table  9).   Under  the  Senate 
bill,  there  will  be  no  food  stamp  costs  for  FY  1984 
through  FY  1986.   The  total  cost  in  FY  1987  will  be 
$37.71  million  (see  Table  10). 

(2)  We  have  assumed  that  under  S.  529,  permanent  residents 
will  not  be  eligible  for  food  stamp  benefits  until 

FY  1987  and  temporary  residents  who  become  permanent 
residents  will  not  be  eligible  for  food  stamp  benefits 
until  FY  1990. 

(3)  Under  H.R.  1510,  aged  and  disabled  aliens  will  be 
eligible  not  only  for  SSI,  but  also  for  food  stamps 
beginning  in  FY  1984.   Registrants  also  will  be 
eligible  for  food  stamps  beginning  in  FY  1984. 
Non-aged  and  disabled  permanent  residents  will  begin 
receiving  food  stamp  benefits  in  FY  1987.   At  full 
participation,  about  32  percent  of  the  legalized 
aliens  are  expected  to  participate  in  the  program. 
The  estimates  were  developed  using  an  AFDC  and  SSI 
program  base,  e.g.,  based  upon  the  current  ratio  in 
the  total  U.S.  population  of  persons  on  AFDC  and 
SSI  to  persons  on  food  stamps.   Phase  in  rates  and 
participation  rates  are  the  same  as  in  AFDC  and  SSI. 

(4)  The  annual  food  stamp  benefit  levels  ar£  the  same 
as  the  projected  annual  benefit  levels  for  the 
total  population. 

ASSUMPTIONS  FOR  GENERAL  ASSISTANCE 

(1)  The  estimated  cost  of  reimbursing  State  and  local 
government  for  GA  benefits  to  families,  single 
persons  and  couples  under  the  House  bill  would  be 
$122.27  million  in  FY  1984,  $314.23  million  in  FY 
1985,  $451.36  million  in  FY  1986,  and  $467.27 
million  in  FY  1987  (see  Table  11). 

(2)  Under  H.R.  1510,  the  Federal  government  would  fully 
reimburse  State  and  local  areas  for  the  cost  of 
public  assistance  benefits  which  are  paid  to 
legalized  aliens  if  such  benefits  are  generally 
available  to  other  needy  persons  in  the  area 

and  if  those  benefits  receive  State  or  local 
funding.   Primarily,  these  benefits  are  paid 
through  State  and  locally  administered  general 
assistance  (GA)  programs  for  indigent  populations 
not  eligible  for  AFDC  or  SSI. 
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T?^BLE  9 

House  Bill  H.R.   1510 
Projected  Food  Stamp  Costs 


Non-Aged/Disabled  Permanents  •=  143,000  Non-Aged/Disabled  Permanents  =  8,000 
Non-Aged/Disabled  Registrants  =  96,000  Non-AgedAJisabled  Registrants  =  6,000 
Non-Aged/Disabled  Tanporaries  =  399,000        Non-Aged/Disabled  Temporaries  =  23,000 

Individual  Cost  by  Year 
1984         1985         1986         1987         1988         1989         1990 


$  503 

$  529 

$  565 

$  596 

$  630 

$  666 

$  703 

NON-AGEX) 

Costs  (millions) 

Permanents 

0.00 

0.00 

0.00 

37.14 

81.47 

92.38 

100.84 

Registrants 

20.85 

45.59 

52.24 

57.04 

60.26 

63.66 

67.23 

Temporaries 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

145.92 

Total  by  Year 

20.85 

45.59 

52.24 

94.19 

141.73 

156.04 

313.99 

AGEDAlISABLED 

Costs  (Millions) 

Permanents 

1.04 

2.73 

4.08 

4.93 

5.21 

5.50 

5.81 

Registrants 

0.69 

1.82 

2.72 

3.29 

3.47 

3.67 

3.87 

Temporaries 

3.46 

9.10 

13.61 

16.43 

17.36 

18.33 

19.36 

Total  5.19       13.66       20.41       24.64       26.03       27.50         29.04 

Total  by  Year:        26.04       59.24       72.65     118.83     167.77     183.54       343.03 
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TABLE  10 


Senate  Bill  S.  529 
Projected  Food  Stamp  Costs 


Permanents  =  253,000 


Costs  (Millions) 
Permanents 
Temporaries 

TOTAL 


Temporaries  =  422,000 

Individual  Costs  by  Year 
1987     198B     1989     1990 

$  596    $  630    $  666    $  703 

37.71    99.63   147.25   177.77 
0.00     0.00     0.00    74.09 

37.71    99.63   147.25   251.86 
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-   TABLE  11 

House  Bill  H.R.  1510 
Projected  General  Assistance  Costs 
Federal  Share 


Singles  Type  Permanents  =   4,000  Singles  Type  Perruaiients  =  13,000 

Couples  Type  Permanents  =   1,000  Couples  Type  Permanents  =  3,000 

AFDC  Type  Permanents  =  73,000    AFDC  Type  Permanents  =  244,000 

Individual  Cost  by  Year 

1984  1985    1986    1987    1988    1989  1990 

Singles        $2,634  $2,710  $2,780  $2,840  $2,910  $2,980  $3,050 

Couples         1,980  2,030   2,080   2,130   2,180   2,240  2,290 

AFDC  Type       1,380  1,420   1,460   1,490   1,530   1,560  1,600 

SINGLES 

Costs  (millions) 

Permanents       2.51  6.45    9.27    5.42    0.00    0.00  0.00 

Tonporaries      8.37  21.52   30.90   36.17   37.03   37.92  19.42 

Itotal          10.88  27.97   40.17   41.59   37.03   37.92  19.42 


OCXJPLES 

Costs  (Millions) 
Permanents  0.42 

Temporaries  1.40 

Itotal  by  Year:         1.81         4.66        6.70        6.93         6.17         6.32  3.24 


AFDC-TYPE 

Costs  (Millions) 

Permanents      25.28  64.98  93.34  54.62  0.00  0.00  0.00 

Temporaries     84.29  216.62  311.15  364.13  372.87  381.82  195.49 

Total          109.57  281.60  404.49  418.75  372.87  381.82  195.49 

Total  by  Year:  122.27  314.23  451.36  467.27  416.08  426.06  218.15 


1.08 

1.55 

0.90 

0.00 

0.00 

0.00 

3.59 

5.15 

6.03 

6.17 

6.32 

3.24 
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(3)  There  are  no  provisions  for  direct  Federal  reimburse- 
ment of  State  and  local  public  assistance  costs  under 
the  Senate  bill,  S.  529. 

(4)  Based  upon  estimates  of  illegal  alien  unemployment 
and  family  composition  after  legalization,  the 
Department  estimates  that  7  percent  of  aliens 
qualify  for  State  and  local  general  assistance 
programs  for  persons  without  children.   We  assumed 
that  22%  of  single  individuals  (the  estimated 
current  rate  of  unemployment  among  Hispanic  males 
17-  35  years  of  age)   will  be  unemployed.   Seventy- 
five  percent  of  these  will  be  living  in  GA  benefit 
States  and  eligible  for  GA  benefits.   In  order  for 
childless  couples  to  qualify,  however,  both  adults 
would  have  to  be  unemployed.   We  have  assumed  that 
the  joint  probability  that  both  adults  would  be 
uneaployed  is  4.6%.   For  both  single  and  childless 
couples,  we  have  assumed  that  full  participation 
will  be  40%  and  it  will  take  3  years  to  phase-in  to 
this  level. 

(5)  Under  the  bill,  mothers  with  dependent  children  and 
other  aliens  normally  eligible  for  AFDC  would  be 
excluded  from  the  program  because  of  their  recently 
legalized  status.   In  the  absence  of  any  action  by 
States  or  local  areas  to  specifically  exclude 
mothers  with  dependent  children  from  GA  benefits 
while  GA  benefits  are  provided  to  single  individuals, 
couples  without  children,  etc.,  some  if  not  all 
States  and  localities  with  GA  programs  would 
provide  benefits  to  families  normally  eligible  for 
AFDC.   The  duration  of  full  Federal  reimbursement 
of  GA  assistance  would  be  three  years  in  the  case 
of  permanent  residents  and  six  years  in  the  case  of 
temporary  residents  who  later  become  permanent 
residents. 

(5)  The  provisions  for  direct  Federal  reimbursement  of 
State  and  local  public  assistance  costs  does  not 
apply  in  the  case  of  registants.   Their  adjustment 
to  regular  permanent  resident  status  is  not  part  of 
this  legalization  program. 

(6)  In  estimating  the  costs  of  extending  GA  coverage  to 
AFEC-type  families,  we  have  assumed  that  GA  eligibility, 
participation  rates,  and  benefit  levels  will  be  the 
same  as  for  the  AFDC  program.   This  only  covers 
noi\-medical  beneiits  since  we  have  assumed  that  the 
major  medical  problems  of  this  population  would  be 
covered  through  Medicaid. 
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(7)  For  single  individuals,  GA  costs  are  based  on  the 
refugee  program's  estimates  of  GA  cash  and  medical 
benefits  combined.   (The  amount  is  similar  to  our 
latest  national  GA  program  cost  data  which  is  three 
years  out  of  date.)   The  total  cost  of  benefits  for 
a  two-person  unit  is  assumed  to  be  1.5  times 

the  total  cost  for  a  unit  consisting  of  a  single 
person. 

(8)  GA  benefits  for  families,  single  individuals  or 
childless  couples  would  only  be  available  if  there 
were  an  existing  local  GA  program.   We  have  assumed 
that  a  quarter  of  the  legalized  aliens  reside  in 
States  or  localities  that  have  no  GA  programs  and 
would  receive  no  such  benefits. 


I.   ASSUMPTIONS  FOR  DISABILITY  INSURANCE  ESTIMATES 

(1)   The  table  below  gives  estimates  for  1984-1990  of 
the  average  number  of  persons  from  the  legalized 
alien  group  who  would  be  receiving  disability 
benefits  under  the  OASDI  program  and  projected 
expenditures  (rounded  to  the  nearest  5  million 
dollars)  for  disability  benefits  paid  to  these 
persons  and  their  families.   Disability  Insurance 
is  not  a  welfare  program  and  at  no  time  will 
legalized  aliens  be  excluded  from  this  program 
un'der  either  the  House  or  Senate  bill. 


Table  12 
Disability  Insurance  Benefits  for  Legalized  Aliens 

1984    1985    1986    1987    1988    1988    1990 

Averse  Number     8,300     10,500     13,100     16,200     19,700     23,500     27,300 

of  Disabled 

Beneficiaries 

Disability      $60    $75    $100    $130    $165    $210    $250 
Benefits  Paid 
(in  millions) 

(2)   By  using  available  information  on  age  distribution 
and  years  of  residency  of  the  legalized  aliens,  we 
estimated  the  portion  of  each  age  group  in  the 
active  wor>:  years  (18-64)  that  satisfied  insured 
status  requirements.   We  assumed  that  these  groups 
of  eligible  persons  would  experience  disability 
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at  the  same  rate  as  the  normal  U.S.  population 
(based  upon  the  1979  OASDI  Trustees  Report  data  for 
the  U.S.  male  population).   We  also  assumed  that 
those  persons  who  were  eligible  for  OASDI  benefits 
and  became  disabled  prior  to  1/1/84  would  be 
counted  as  part  of  the  1/1/84  disabled  population, 
and  we  assumed  that  three  percent  of  those  disabled 
at  the  beginning  of  a  year  would  die  by  the  end  of 
that  year.   Finally,  we  assumed  that  the  average 
family  benefit  was  $7000  per  year  in  1984  --  which 
is  comparable  to  the  current  average  family  benefit 
for  the  general  population  --  and  thereafter  would 
increase  by  5  percent  a  year. 

J.   ASSUMPTIONS  FOR  THE  BLOCK  GRANT 

(1)  Under  S.  529,  States  will  receive  block  grant  funds 
to  provide  a  program  of  limited  assistance  for 
legalized  aliens  not  eligible  for  regular  welfare 
programs  to  meet  essential  medical  and  subsistence 
needs.   The  Administration  has  established  a 
ceiling  of  $1.1  billion  for  this  block  grant  over 
the  four  year  period  of  FY  1984  to  FY  1987.   We 
have  assumed  that  the  $1.1  billion  in  block 

grant  funds  will  be  divided  by  year  based  on  the 
estimated  number  of  legalized  aliens  who  are 
excluded  from  regular  Federal  income  security  and 
health  programs  under  the  bill. 

(2)  Under  the  bill,  block  grant  funds  for  legalized  aliens 
are  authorized  through  FY  1990.   We  assume  that  the 
payouts  for  FY  1988  through  FY  1990  will  be  at  the  same 
rates  as  in  the  earlier  years. 

TABLE  13 

Block  Grant  Allocations  by  Year 
(millions  of  dollars) 

1984      1985      1986     1987      1988      1989      1990 

165       330       330      275       220       220       110 


SUMMARY 

(1)   Chart  A  and  B  summarize  the  Administration's  assjr.p- 
tions  about  the  duration  of  program  eligibility  under 
H.R.  1510  and  S.  529.   While  no  legalized  aliens  are 
eligible  for  A?DC,  Medicaid,  SSI  or  food  star.ps  until 
FY  1987  under  the  Senate  bill,  portions  of  the  legalized 
alien  population  start  being  eligible  for  these 
progr-;;r.s  becinning  in  FY  1984  under  the  Housa  bill. 
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(2)  Under'the  Senate  bill  permanent  aliens  are  just 
beginning  to  become  eligible  for  these  programs  in 
FY  1987  and  participation  rates  will  be  lower  than 
in  the  total  population.   Under  the  House  bill, 
since  portions  of  the  legalized  alien  population 
will  already  have  participated  in  the  welfare 
programs  for  3  years,  their  rates  of  participation 
will  be  comparable  to  the  rates  of  the  total  U.S. 
population. 

(3)  We  have  assumed  that  the  House  bill's  provisions 
for  100%  reimbursement  of  State  and  local  public 
assistance  programs  require  not  only  Federal 
reimbursement  of  GA  benefits,  but  also  Federal 
reimbursement  of  the  States'  share  of  Medicaid  and 
SSI  State  supplements. 

(4)  We  project  that  the  total  cost  of  benefits  for 
legalized  aliens  between  FY  1984  and  FY  1987  will 
be  $3,955  billion  under  H.R.  1510  and  $1,580 
billion  under  S.  529  (see  Tables  14  and  15). 
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Mr.  Mazzoli.  The  reason  I  ask  you  is  because  you  say  that  you 
assume,  as  I  understand  it,  that  the  cost  assumptions  were  not 
changed  this  year.  Yet,  for  example,  the  mid-1970's  HHS  study  said 
that  only  one-third  of  one-third  percent  of  SSI  payments  went  to 
undocumented  and  yet  HHS  assumed  that  aliens  comprised  V-k 
percent  of  the  population. 

So  there  are  some  questions  we  had  on  how  last  year's  assump- 
tions were  put  together. 

This  year  we  want  to  see  the  assumptions  to  see  if  we  feel  that 
they  have  been  in  part  corrected. 

Do  you  take  into  consideration  in  your  assumptions  any  of  the 
so-called  give  factors?  These  people  are  working.  They  have  been 
paying  taxes  in.  When  they  work,  they  will  pay  taxes  in.  Is  it  con- 
sidered that  this  figure  down  here  is  somehow  a  net  figure? 

Mr.  Pellechio.  In  other  words,  you  would  like  to  see  what  contri- 
butions these  working  aliens  made  to  general  revenues. 

Mr.  Mazzoli.  What  I  would  like  to  answer  is  a  question  I  raised 
in  my  own  mind.  How  much  will  these  people  be  likely,  once  they 
are  legalized,  to  come  forward  and  be  takers,  when  we  know  them 
to  be  in  this  country  now,  and  by  almost  every  study  that  we  have 
here  to  be  very  slight  takers.  Some  of  them  manufacture  identities 
and  take  advantage  of  it,  and  some  because  of  sloppy  state  activity 
take  advantage  of  welfare  knowingly.  But  the  truth  of  the  matter 
is  that  a  lot  of  these  people  are  paying  withholding  taxes  which 
they  are  not  getting  back  because  they  don't  want  to  identify  who 
they  are,  paying  social  security  taxes  which  they  may  not  ever 
claim  later. 

I  am  wondering  if  the  assumptions  take  into  consideration  any  of 
this  for  these  very  same  people  who  may,  if  they  come  out,  take 
advantage  of  food  stamps  or  maybe  go  on  SSI? 

Mr.  Pellechio.  During  a  period  of  benefit  recipiency  a  person,  in 
most  cases,  would  not  be  working,  so  the  concern  you  are  raising 
would  not  affect  those  estimates  very  much.  But  I  want  to  answer 
your  question  directly. 

No,  we  don't  calculate  the  tax  revenue  generated  by  the  employ- 
ment of  illegal  aliens.  I  don't  wish  to  sound  parochial,  but  the  costs 
to  our  program  are  what  we  can  focus  on  and  calculate.  One  prob- 
lem we  have  here,  Mr.  Chairman,  is  that  we  are  talking  about  a 
significant  change  in  the  environment  for  these  individuals  and 
right  now  they  are  getting  nothing. 

Under  the  Senate  bill,  which  is  providing  assistance  at  an 
amount  somewhat  lower  than  the  House  bill,  we  are  talking  about 
an  average  annual  benefit  of  $3400  which  is  only  $200  less  than  the 
average  annual  benefit  for  AFDC.  It  is  very  hard  to  predict  behav- 
ior when  you  have  that  dramatic  a  change  in  eligibility  for  public 
assistance. 

So  maybe  the  best  we  can  do  is  use  the  U.S.  population  because 
that  is  what  we  are  making  these  people. 

Mr.  Mazzoli.  It  is  very  hard,  certainly,  to  look  forward  with  com- 
plete accuracy,  but  the  statistics  we  have  are  that  the  people  in 
this  category  are  really  right  now  very  energetic  and  hard-working 
groups  of  people.  They  don't  take  advantage  of  the  system  partly 
because  maybe  they  are  afraid  to  and  partly  because  it  is  not  their 
psychology.  They  just  want  to  work.  If  they  become  legalized,  they 
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will  have  a  better  opportunity  to  raise  their  wage  standards  and 
take  better  jobs  because  then  they  don't  have  to  be  furtive.  They 
can  come  out. 

I  think  it  is  at  least  arguable  that  the  very  people  who  would  be 
legalized  instead  of  taking  advantage  of  welfare  programs,  might 
be  likely  to  leave  their  present  job  to  improve  their  situations. 
They  are  likely  to  continue,  even  after  legalization,  in  the  low 
degree  of  participation  in  the  welfare  system. 

You  might  want  to  try  to  work  on  that. 

The  gentleman  from  California? 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

Obviously,  the  most  difficult  problem  is  we  don't  know  what  the 
factors  are.  We  have  no  accurate  estimate  of  how  many  illegal 
aliens  there  are  in  this  country.  It  ranges  all  the  way  from  3  ¥2  mil- 
lion to  12  million.  I  think  it  is  in  the  upper  ranges,  but  mine  is  a 
guess  like  anybody  else's. 

Mr.  Chairman,  one  thing  we  have  learned  is  that  the  American 
governmental  system  has  the  ability  to  change  your  work  habits. 
We  managed  to  take  the  refugees  from  Southeast  Asia  and  make 
them  pretty  dependent  pretty  fast.  We  are  dealing  with  unknowns. 
I  think  we  ought  to  admit  to  the  American  public  that  whatever 
decisions  we  make  is  going  to  be  somewhat  costly  and  we  ought  to 
do  with  that  full  acknowledgment  of  that  fact. 

Mr.  Pellechio,  I  would  like  to  say  that  I  appreciate  some  of  the 
things  you  say  here,  because  you  have  expressed  some  of  the  con- 
cerns I  had  when  we  were  marking  up  the  bill  in  committee  even 
though  I  am  from  a  State  that  is  very,  very  concerned  and  had 
many  people  wanting  us  to  have  the  100  percent  assured  reim- 
bursement of  State  welfare  costs. 

I  share  your  concern  about  the  lack  of  cost  control  at  the  Federal 
level  and  the  lack  of  incentives  for  cost  control  if  we  guarantee 
them  100  percent  percent  of  whatever  unknown  may  exist. 

I  think  your  comments  on  section  303  are  appropriate  and  I  hope 
that  we  would  adopt  a  Senate  version  on  that.  With  respect  to  sec- 
tion 301,  perhaps  we  have  not  used  the  precise  language  and  we 
would  certainly  entertain  any  language  amendments  you  would 
like  to  present  to  us,  because  the  specifics  of  what  we  intend  there 
are  those  emergency  type  medical  needs  and  the  public  health  type 
medical  needs  that  could  cause  problems  with  the  rest  of  the  popu- 
lation if  there  are  not  adequate  services  provided. 

We  wanted  to  make  sure  that  those  specifics  were  protected  and 
recognized  as  a  Federal  responsibility  there.  And  then,  of  course,  I 
prefer  the  block  grant  approach.  I  think  what  happened  is  what 
often  happens  in  Congress.  We  compromised  putting  everything  in. 
We  put  three  alternatives  in  and  left  them  all  in  and  that  is  why 
the  cost  is  three  times  as  much  as  the  Senate  bill. 

With  regard  to  section  302  about  bringing  up  the  registry  date,  I 
think  I  could  tell  you  that  most  of  us  on  the  committee  accepted 
that  without  realizing  that  that  would  allow  those  people  brought 
into  the  mainstream  to  immediately  qualify  for  full  welfare  bene- 
fits and  it  was  certainly  unintended  and  I  would  hope  if  we  do 
maintain  the  updating  of  the  registry  date,  we  would  put  the  re- 
spectability with  respect  to  medical  and  welfare  assistance  that  we 
have  placed  on  the  others. 
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Rather  than  ask  a  question,  I  will  just  say  we  do  appreciate  re- 
ceiving all  the  assumptions  that  you  work  from  so  that  we  may  be 
able  to  justify  our  figures,  but  I  think  we  also  ought  to  lend  a  note 
of  caution  here  that  since  we  are  changing  the  environment  in 
which  many  of  these  people  would  live  in  a  legal  sense  and  making 
them  eligible  for  the  first  time  for  such  welfare  benefits  extremely 
difficult  if  not  impossible  to  accurately  predict  what  their  behavior 
pattern  might  be. 

I  say  that  because  I  have  seen  the  refugee  experience  where  we 
took  people  who  were  hard-working  people  and  very  much  dedi- 
cated to  being  independent  and  because  of  the  system  we  created 
unintentionally  here  we  have  made  them  very,  very  welfare  de- 
pendent as  a  group. 

I  am  not  castigating  all  of  them.  I  am  just  saying  it  is  a  fact  of 
life.  We  did  not  anticipate  it.  We  came  in  and  assured  ourselves 
that  would  not  happen  and  I  would  hope  that  we  would  recognize 
that  human  nature  being  what  it  is,  that  is  a  possibility  here  and 
that  it  is  why  I  think  it  is  extremely  important  as  to  what  the  pre- 
cise welfare  and  medical  assistance  allowances  are  made  in  the 
bill. 

Mr.  Pellechio.  I  want  to  commend  you  for  the  points  that  you 
make  and  just  state  perhaps  again  that  probably  the  main  purpose 
of  this  bill  is  to  make  this  population  assimilate  into  our  current 
population  of  citizens  and  I  think  our  assumptions  reflect  that  as 
best  we  can. 

Mr.  Mazzoli.  Thank  you  very  much. 

The  gentleman  has  a  couple  of  seconds.  Let  me  just  use  some 
time  to  ask  a  couple  of  quick  questions. 

Would  you  have  any  estimates  of  what  moneji  might  be  recov- 
ered to  the  Federal  Treasury  by  employer  sanctions?  They  would 
free  up  at  least  some  jobs  which  are  currently  held  by  the  undocu- 
mented, so  American  citizen  could  take  them.  Do  you  have  any  doc- 
uments on  that? 

Mr.  Pellechio.  No;  we  really  don't  have  that  information  in  the 
Department  of  the  Health  and  Human  Service  and  I  would  have  to 
defer  to  the  Department  of  Labor  for  that  information. 

Mr.  Mazzoll  Thank  you. 

Do  you  have  some  feeling  as  to  whether  or  not  this  committee 
can  limit  the  amount  of  participation  of  some  of  the  people  here  in 
the  Federal  welfare  programs? 

Mr.  Pellechio.  I  think  the  spirit  of  the  language  on  the  medical 
assistance  is  to  achieve  that.  The  problem  is,  it  appears  to  me  from 
reading  it,  that  it  was  written  without  respect  to  the  existing  pro- 
grams and  that  is  where  it  becomes  difficult.  I  think  trying  to  pro- 
vide some  limited  medical  coverage  in  the  context  of  the  block 
grant  is  the  best  strategy  because  it  leaves  states  the  flexibility  to 
determine  exactly  what  that  special  medical  assistance  is. 

If  you  try  to  define  medical  assistance  in  the  context  of  the  exist- 
ing programs,  you  run  into  the  discrimination  issue  that  I  think 
was  raised  before. 

Mr.  Mazzoli.  That  has  been  raised.  Are  there  any  other  Federal 
programs  you  are  aware  of  that  limit  the  ability  of  certain  people 
to  obtain  certain  Federal  benefits? 
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Mr.  Pellechio.  Well,  the  current  programs  are  limited  to  immi- 
grants who  have  sponsors.  So,  our  example  is  a  good  starting  point 
for  this  bill.  I  am  not  aware  of  any  others. 

Mr.  Mazzoli.  It  would  be  nice  for  us  to  find  out  if  they  are  be- 
cause some  people  have  questions  as  to  whether  or  not  the  commit- 
tee could  limit  with  respect  to  temporary  residents  and  perhaps 
even  permanent  resident  aliens  their  opportunity  to  participate  in 
welfare,  except  for  the  ones  that  we  designated  which  are  emergen- 
cy health,  disabilty  and  SSI.  I  just  wonder  if  you  are  aware  of  any- 
thing that  has  been  tried  like  that  before? 

Mr.  Pellechio.  Well,  the  only  thing  that  comes  to  mind  right 
away  as  I  try  to  broaden  my  horizons  on  this  to  answer  your  ques- 
tions, it  may  not  be  the  best  answer,  but  States  have  the  option  of 
covering  two  parent  families  under  the  AFDC  program  and  about 
half  of  our  states  do  that.  That  is  allowed  under  current  legislation 
and  regulation. 

Mr.  Mazzoll  Let  me  finally  say,  when  you  talk  about  that  part 
of  the  health  provision  being  ill-defined  and  perhaps  poorly  laid 
out,  do  you  have  any  suggestions  that  we  could  look  into  and  use  in 
the  bill  that  would  not  run  afoul  of  your  objections? 

Mr.  Pellechio.  Well,  our  concern  is  having  two  programs  of 
medical  assistance,  one  more  restrictive  than  the  other.  We  are 
going  to  share  assumptions  about  the  cost  estimates  with  you  and 
maybe  in  staff  to  staff  contact  we  can  work  on  language.  I  think 
within  the  Department  of  HHS,  we  made  a  very  serious  effort  to 
understand  the  language  and  fit  it  into  the  context  of  the  programs 
that  we  have  and  cost  estimation  procedures  based  on  those  pro- 
grams and  we  would  be  delighted  to  try  to  share  our  concerns. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman  from  Florida? 

Mr.  McCollum.  Thank  you,  Mr.  Chairman. 

Revisiting  for  a  minute  the  registration  area  or  moving  up  the 
registry  date,  I  should  say,  isn't  it  true  that  those  who  have  been 
here  before  1973  would  be  the  least  likely  to  be  welfare  dependent? 
They  are  the  ones  who  have  been  here  the  longest. 

Mr.  Pellechio.  They  would  be  the  people  most  like  our  current 
population  of  legal  residents.  As  to  their  participation  in  these  pro- 
grams, we  feel  the  safest  thing  is  to  assume  are  the  participation 
rates  for  the  U.S.  population. 

Mr.  McCollum.  Have  you  increased  your  participation  for  those 
who  are  post  1973  in  computing  the  data  that  you  have  given  us? 

Mr.  Pellechio.  No;  I  think  the  answer  to  the  spirit  of  your  ques- 
tion is  no.  We  try  to  make  adjustments  for  demographic  character- 
istics for  the  illegal  alien  population  as  much  as  we  can.  It  is  a 
younger  population  and  consequently  that  affects  participation.  So 
we  try  to  use  the  demographic  information  we  have.  After  those 
adjustments  when  it  comes  down  to  participation  rates,  we  assume 
the  same  rates. 

Mr.  McCollum.  So  administrations  as  far  as  your  discussion 
point  with  regard  to  registry  date  and  the  opinion  of  the  Depart- 
ment, there  has  been  no  effort  to  break  down  the  two  groups  as  far 
as  participation  is  concerned  although  you  are  telling  us  today  that 
the  people  here  prior  to  1973  in  your  judgment  would  be  more 
likely  to  be  fitting  the  norm  of  American  citizenry,  but  those  that 
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are  here  more  recently  are  more  likely  to  be  dependent  and  more 
likely  to  need  the  welfare;  is  that  not  true? 

Mr.  Pellechio.  I  don't  think  that  is  true. 

Mr.  McCoLLUM.  Do  you  think  everybody  would  be  average  re- 
gardless of  whether  they  came  here  in  1979  or  1980? 

Mr.  Pellechio.  We  assume  different  rates  of  participation  in  the 
legalization  program.  If  you  have  the  registry  setting  up  a  separate 
legalization  program,  participation  rates  are  different  for  the  regis- 
tered and  the  legalization  program.  But  once  we  make  those  as- 
sumptions about  participation  rates  and  legalization,  then  the  wel- 
fare dependency  rates  are  the  same  for  both  populations. 

Mr.  McCoLLUM.  Well,  it  occurs  to  me  that  you  have  got  a 
number  of  variables  in  here  in  the  registry  date  provisions.  One  of 
them  has  not  been  discussed  at  all  and  I  am  not  going  to  ask  you  to 
comment.  I  will  just  make  the  comment  is  the  fact  that  people  who 
have  been  here  before  1973  under  the  registry  provision  would  not 
all  be  coming  forward  at  once.  They  don't  have  to  come  forward 
within  a  year's  given  period  of  time  and  there  is  no  reason  to  be- 
lieve they  would  come  forward  in  nearly  the  numbers  that  others 
would  come  forward  under  the  legalization  provisions. 

I  might  also  ask  you  isn't  it  true  that  if  we  adopted  the  registry 
date  concept  and  did  not  have  legalization  at  all,  just  adopted  the 
1973  date  that  the  cost  to  the  Government  would  be  considerably 
less  than  what  you  have  got  here  attached? 

Mr.  Pellechio.  Yes. 

Mr.  McCoLLUM.  I  have  a  question.  You  have  not  done  any  stud- 
ies on  that,  have  you,  as  such,  as  far  as  the  cost?  Could  you  do 
those  for  us?  I  don't  think  you  have.  That  is  what  would  be  the  cost 
of  just  the  registry  date  provision  if  we  moved  it  up  to  1973  and  did 
not  do  legalization.  I  don't  have  that  here  at  all  in  your  testimony. 

Mr.  Pellechio.  We  have  done  section-by-section  costs.  The  cost 
for  updating  the  registry  between  fiscal  year  1984  and  fiscal  year 
1987  is  $61  million.  But  that  assumes  the  other  sections  in  the 
House  bill. 

Mr.  McCoLLUM.  That  assumes  that  we  are  going  to  be  granting 
legalization? 

Mr.  Pellechio.  Yes;  and  you  have  the  amendments  as  well  to 
provide  medical  assistance. 

Mr.  McCoLLUM.  Let's  assume  all  of  those,  but  would  there  be  any 
reason  to  believe  the  $67  million  would  be  a  different  figure  if  we 
did  not  have  legalization  for  the  1973  registration. 

In  other  words,  is  that  going  to  change  anything? 

Mr.  Pellechio.  Yes.  First  of  all  that  is  $61  million.  I  am  sorry  if 
I  said  $67  million.  If  we  had  the  registry  amendment  with  the 
Senate  bill,  S.  529,  the  cost  of  that  amendment  in  addition  to  the 
block  grant  and  the  other  programs  would  be  $489  million. 

Mr.  McCollum.  I  don't  believe  you  have  got  it  here  for  me  in  the 
way  I  want  it  today  and  I  would  like  to  ask  you  if  you  can  provide 
us  with  the  figures  showing  us,  assuming  there  is  no  legalization, 
what  the  cost  of  moving  the  registry  date  to  1973  would  be  assum- 
ing that  everything  else  in  the  bill  except  eliminating  the  legaliza- 
tion would  disappear. 

[The  information  follows:] 
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Mr.  McCoLLUM.  Mr.  Chairman,  may  I  ask  the  indulgence  to  ask 
one  other  question  in  another  area? 

Mr.  Mazzoli.  Certainly. 

Mr.  McCoLLUM.  The  provisions  you  got  with  regard  to  the  ques- 
tion of  whether  the  block  grant  is  used  or  whether  we  go  to  some 
other  system  such  as  this  in  the  bill  begs  one  issue  that  has  been 
around  quite  awhile  with  me.  Your  testimony  seems  to  clarify  that, 
but  I  want  to  be  sure  it  does.  Under  the  block  grant  concept,  you 
say,  the  grant  would  permit  general  assistance  benefits,  emergency 
medical  care  and  other  services  depending  on  local  circumstances, 
et  cetera.  We  had  a  lot  of  questions  because  Florida  is  not  a  gener- 
al assistance  State.  We  have  had  a  lot  of  questions  with  the  Cuban, 
Haitian  immigrants  over  whether  or  not  if  we  passed  block  grant 
provisions,  general  assistance  States  would  get  the  short-end  of  the 
stick.  Can  you  assure  me  that  if  we  passed  a  block  grant  provision 
that  Florida,  with  no  general  assistance  laws  whatsoever  would  be 
allowed  to  have  full  participation  and  be  able  to  use  the  moneys  as 
they  saw  fit  for  offsetting  whatever  costs  there  were  down  there? 

Mr.  Pellechio.  The  amount  allocated  under  the  block  grant 
would  be  based  on  a  number  of  illegal  aliens  in  the  States.  There 
would  be  an  initial  allotment  to  reflect  the  numbers  that  INS  has 
now.  Some  money  would  be  held  back  to  make  adjustments  based 
on  new  information,  but  the  money  we  anticipate  would  be  allotted 
based  on  numbers  of  aliens. 

There  would  be  no  discrimination  in  the  allocation  of  funds 
based  on  what  State  programs  there  are  in  particular  states. 

Mr.  McCoLLUM.  I  appreciate  that. 

One  followup,  and  that  is  just  a  comment.  There  has  been  a  lot 
of  discussion  on  block  grants  and  a  lot  of  discussions  on  what  is  in 
this  bill.  The  one  thing  I  have  heard  no  discussion  about  and  I 
would  appreciate  before  we  vote  and  markup  on  this  bill,  again 
your  comments  on,  from  the  Department,  and  that  is  the  Depart- 
ment's view  with  regard  to  a  matching  funds  approach  since  you 
are  concerned  apparently  about  waste  in  State  government  and  no 
incentives. 

I  have  not  heard  anyone  come  forward  with  a  matching  fund 
idea  whether  there  could  be  a  realistic  approach  worked  out  for  the 
States  to  put  up  a  certain  percentage,  maybe  50  percent,  maybe 
less,  and  the  Federal  Government  put  up  the  balance  toward  any 
of  these  objectives. 

I  don't  know  if  you  have  a  gut  reaction  to  that  that  you  want  to 
give  us  today  or  not,  but  I  would  surely  appreciate  an  analysis  of 
that  and  any  cost  figures  that  you  might  be  able  to  develop  for  that 
concept  because  that  might  be  an  ultimate  compromise. 

Mr.  Pellechio.  Yes.  A  gut  reaction  is  that  it  is  a  very  good  pro- 
posal and  our  argument  against  the  100-percent  Federal  reimburse- 
ment is  really  based  on  just  that.  Certain  shared  responsibilities  is 
the  best  way  to  bring  in  some  fiscal  discipline  into  this.  As  for  such 
a  cost-sharing  approach,  I  would  have  to  get  back  on  that. 

Mr.  McCoLLUM.  But  matching  would  be  different  than  a  block 
grant,  so  I  would  appreciate  it  if  you  would  get  back  to  us  on  that. 

[The  information  follows:] 

Mr.  Pellechio.  I  would  like  to  reassert  that  the  block  grant  approach  is  the  best 
way  for  the  Federal  Government  and  State  governments  to  share  responsibility  for 
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this  population  while  insuring  Tiscal  discipline  at  both  levels.  The  administration 
continues  to  support  the  block  grant  provisions  included  in  the  Senate  bill  (S.  529). 

Mr.  Mazzoli.  I  have  one  further  question. 

The  block  grant  is  going  to  be  a  per  capita  payment.  Is  that  how 
you  see  it  to  the  States  that  apply? 

Mr.  Pellechio.  I  guess  that  needs  to  be  worked  out  because  there 
is  language  in  the  Senate  bill  about  net  expenditures  and  that  gets 
back  to  your  point  about  the  tax  contributions  being  made  by  il- 
legal aliens. 

Mr.  Mazzoli.  Usually  in  block  grants  there  is  so  much  money 
that  we  have,  and  communities  or  States  apply  for  a  certain 
amount  of  money.  I  am  just  curious  as  to  how  this  happens  for 
Long  Beach,  Calif.,  in  your  view. 

The  city  people  there  have  to  calculate  the  legalized  undocu- 
mented aliens  within  the  city  of  Long  Beach  in  order  to  then  make 
an  application  for  so  many  dollars.  They  make  it  on  a  head  count. 
If  they  have  10,000  legalized,  they  are  asking  for  a  certain  amount 
of  money  to  help  with  the  problem. 

Mr.  Pellechio.  In  the  Senate  bill  there  is  no  substate  allocation. 
The  allocation  is  made  to  the  States  based  on  the  total  number  of 
illegal  aliens  in  that  State.  It  is  the  State's  responsibility  to  allo- 
cate the  money. 

Mr.  Mazzoli.  So  you  would  decide  how  much  per  head,  and  then 
if  you  decided  how  many  of  those  people  are  in  California,  Califor- 
nia would  get  x-number  of  dollars?  It  is  up  to  Long  Beach  to  go  to 
Sacramento  and  decide  how  much  they  get. 

Mr.  LuNGREN.  When  you  say  allocated  on  the  number  of  illegal 
aliens,  don't  you  mean  it  would  be  allocated  per  capita  on  the 
number  of  those  illegal  aliens  who  were  going  through  the  system 
to  become  legalized? 

Mr.  Pellechio.  Yes,  that  is  right. 

Mr.  Mazzoli.  Those  who  come  forward? 

Mr.  Pellechio.  Yes,  that  is  right.  I  think  we  mentioned  before 
that  75  percent  were  permanent  resident  aliens  and  66  percent 

Mr.  Mazzoli.  You  figure  that  75  percent  of  the  population  will 
come  forward? 

Mr.  Pellechio.  Yes. 

Mr.  Mazzoli.  We  always  hear  20. 

Mr.  LuNGREN.  That  is  as  good  a  guess  as  any. 

Mr.  Endres.  Mr.  Chairman,  I  have  a  quick  question.  There  has 
been  some  testimony  on  the  provision  of  medical  assistance  to 
aliens  in  the  case  of  serious  illness  or  injury.  I  wonder  if  you  could 
submit  for  the  record  the  particular  administrative  problems  that 
you  would  envision  flowing  from  that  particular  provision. 

Second,  wouldn't  it  be  less  expensive  to  provide  a  case-by-case 
review  of  this  waiver  authority  on  behalf  of  the  Attorney  General 
rather  than  simply  using  existing  medicaid  programs  and  provid- 
ing the  full  range  of  benefits  under  that  program  to  all  aliens  legal- 
ized? 

Mr.  Pellechio.  I  don't  know  the  answer  to  your  question,  but 
what  would  be  more  or  less  costly.  I  have  to  submit  an  answer  for 
the  record. 

Mr.  Mazzoli.  I  am  not  sure  I  fully  follow  the  question  myself. 
What  I  guess  I  am  driving  at  is,  cannot  this  Congress  say  that  a 
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certain  group  of  non-U. S.  citizens  are  entitled  to  something  less 
from  the  welfare  system  than  U.S.  citizens  are  entitled  to?  Can't 
this  be  done?  That  is  the  question  we  are  asking.  As  my  colleague 
says,  it  may  be  a  question  out  of  your  area  because  it  may  be  a 
legal  question.  If  you  feel  uncomfortable  or  unqualified  to  answer 
because  it  is  not  in  your  bailiwick,  that  is  fine.  That  is  the  question 
we  are  all  driving  at. 

Mr.  Pellechio.  I  think  the  Department  of  Justice  believes  that 

can  be  done. 

Mr.  Mazzoli.  In  other  words,  you  see  problems  in  it  from  your 
area  which  is  to  administer  it,  but  you  are  not,  at  this  point,  testi- 
fying as  to  the  legal  abilities  and  the  constitutionality  of  limiting 
the  availability  of  certain  welfare  benefits  to  certain  non-U. S.  citi- 
zens. 

Mr.  Pellechio.  That  is  correct. 

Mr.  Mazzoll  That  is  what  I  was  just  saying.  We  are  seeking  that 
information.  You  can  help  us  on  the  administrative  side,  and  we 
have  to  look  elsewhere  for  the  constitutional  aspects. 

If  there  are  no  further  questions,  the  subcommittee  stands  in 
recess  until  9:30  tomorrow  morning. 

[Whereupon,  at  12:30  p.m,  the  subcommittee  was  adjourned  to 
meet  at  9:30  a.m.,  Thursday,  March  10,  1983.] 
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House  of  Representatives, 
Subcommittee  on  Immigration, 
Refugees,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10:30  a.m.,  in  room 
B-352,  Rayburn  House  Office  Building,  Hon.  Romano  L.  Mazzoli 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Mazzoli,  Hall,  Smith,  Lungren,  and 
McCollum. 

Staff  present:  Skip  Endres,  counsel;  Harris  Miller,  legislative  as- 
sistant; and  Peter  J.  Levinson,  associate  counsel. 
Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 
As  a  matter  of  primarily  business,  Congressman  Charles  Wilson 
has  a  statement  which  will  be  made  a  part  of  the  record.  The  Con- 
gressman was  unable  to  come  today  because  of  a  conflict. 
[The  statement  of  Mr.  Wilson  follows:] 

Statement  by  Representative  Charles  Wilson,  Before  the  Subcommittee  on 
Immigration,  Refugees,  and  International  Law 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  testify  in  support  of  legislation 
to  stop  the  flow  of  illegal  aliens  crossing  our  borders. 

I  doubt  that  anyone  has  an  accurate  count  of  the  number  of  illegal  aliens  current- 
ly residing  in  this  country.  However,  if  you  consider  that  an  overworked  and  under- 
staffed Border  Patrol  apprehends  thousands  of  illegal  aliens  each  year  trying  to  get 
in,  you  can  imagine  how  many  more  actually  succeed. 

The  flow  of  illegal  aliens  into  the  United  States  is  particularly  significant  under 
the  present  high  unemployment  situation.  They  are  willing  to  work  for  very  low 
wages  under  extremely  bad  conditions.  At  the  same  time,  illegal  labor  no  longer  be- 
longs exclusively  to  the  agricultural  sector  or  entry-level  jobs — illegal  aliens  are 
moving  into  higher  paying  construction  and  manufacturing  jobs.  This  clearly  has  an 
adverse  impact  on  employment. 

Illegal  immigration  costs  us  in  other  ways,  too.  Some  illegal  aliens  are  taking  ad- 
vantage of  welfare  programs — food  stamps  and  subsidized  housing,  for  instance — to 
which  they  are  not  legally  entitled.  And  because  recent  federal  court  decisions  man- 
date a  free  public  education  for  illegal  alien  children,  it  is  going  to  take  more  and 
more  local  tax  dollars  to  run  our  public  school  systems. 

The  obvious  question,  then,  is  what  do  we  do  about  it?  I  cosponsored  the  legisla- 
tion in  the  97th  Congress  to  increase  enforcement  of  the  immigration  laws,  prohibit 
the  knowing  employment  of  illegal  aliens  and  place  a  ceiling  on  the  total  number  of 
legal  immigrants.  I  strongly  support  passage  of  legislation  as  soon  as  possible  in  this 
Congress  to  deal  with  the  problems  I  have  mentioned. 

We  must  expand  the  Border  Patrol  to  provide  the  number  of  personnel  necessary 
to  control  illegal  immigration.  Currently,  enforcement  of  existing  immigration  laws 
is  haphazard  because  we  just  don't  have  the  manpower.  East  Texas  had  certainly 
fallen  victim  to  that  fact.  During  my  10  years  in  Congress,  I  have  only  been  able  to 

(431) 


432 

get  one  "sweep"through  the  district  to  locate  illegal  aliens  and  deport  them.  The 
Houston  office  of  the  Immigration  Service  can't  even  cover  Houston  adequately,  let 
alone  the  20  counties  north  and  east  of  them. 

Legislation  must  provide  both  civil  and  criminal  penalties  for  employers  who 
knowingly  hire  illegal  aliens.  What  is  the  incentive  for  thousands  of  illegal  aliens  to 
leave  their  homes  for  whatever  uncertainties  lie  inside  U.S.  borders?  Jobs!  A  lot  of 
employers  are  more  than  happy  to  use  cheap  and  willing  illegal  labor.  But  if  they 
face  a  penalty  for  doing  so,  those  jobs  would  disappear  and  word  would  certainly  get 
back  to  potential  immigrants  in  their  homelands. 

Although  I  am  not  proposing  a  specific  ceiling  on  legal  immigration,  I  am  confi- 
dent that  your  Subcommittee  will  provide  for  the  establishment  of  a  realistic  policy 
with  sufficient  fiexibility  to  effectively  control  immigration  into  the  United  States. 

Again,  I  appreciate  the  opportunity  to  endorse  your  efforts  and  will  strongly  sup- 
port the  legislation  to  revise  and  reform  the  Immigration  and  Nationality  Act  to 
control  illegal  entry  into  the  United  States. 

Mr.  Mazzoli.  We  welcome  Mr.  Thomas  R.  Donahue,  secretary- 
treasurer  of  the  AFL-CIO,  who  has  been  before  our  committee  at 
different  times,  and  his  colleagues,  Mr.  Roberts  and  Mr.  Denison. 

Mr.  Donahue,  you  can  proceed  as  you  see  fit. 

TESTIMONY  OF  THOMAS  R.  DONAHUE,  SECRETARY-TREASURER, 

AFL-CIO 

Mr.  Donahue.  Thank  you,  Mr.  Mazzoli. 

You  have  the  written  testimony  which  we  would  like  to  submit.  I 
would  like  just  to  take  a  few  moments  to  summarize  it  for  you.  We 
obviously  are  in  that  group  of  people  who  believe  there  is  an 
urgent  need  for  action  on  this  issue. 

We  are  here  to  reaffirm  our  historic  support  for  an  immigration 
policy  consistent  with  the  Nation's  tradition  for  compassion  and 
humane  treatment,  and  yet,  for  an  immigration  policy  that  will 
maintain  the  principle  of  the  Nation's  concern  for  the  welfare  of 
American  workers  and  the  safeguarding  of  jobs  and  labor  stand- 
ards of  American  workers. 

Clearly,  the  immense  flow  of  illegal  immigrants  has  to  be 
stopped  and  replaced  by  a  fair  and  enforceable  system.  The  fact  is 
that  the  overwhelming  majority  of  the  illegal  immigrants  who 
come  to  this  country  come  to  work  and  are  too  often  exploited  by 
unscrupulous  employers  who  seek  to  use  those  illegal  immigrants 
and  force  them  to  work  at  lower  than  the  going  wages,  and  under 
substandard  working  and  living  conditions. 

We  have  in  1981  and  1982  testified  before  the  Congress  that  the 
original  Mazzoli-Simpson  bill  was,  in  general,  consistent  with  the 
goals  of  the  AFL-CIO  and  testified  at  that  time  that  it  should  with 
some  modification  be  adopted. 

In  the  intervening  2  years,  both  your  original  bill  and  our  per- 
ception of  what  ought  to  be  done  to  achieve  sound  immigration 
policies  and  practices  have  undergone  some  change. 

Today,  I  would  like  to  tell  you  where  we  stand,  to  explain  a  few 
of  the  modifications  which  we  think  the  present  bill  requires  and 
urge  action  on  it. 

Let  me  first  just  set  forth  our  basic  concerns.  We  seek  a  legisla- 
tive prohibition  on  the  employment  of  undocumented  workers.  We 
think  it  is  the  single  most  important  deterrent  to  illegal  immigra- 
tion. Any  bill  that  is  going  to  be  considered  has  to  address  that 
problem,  and  has  to  address  the  widespread  and  deeply  held  fears 


433 

that  the  enactment  of  employer  sanctions  would  lead  to  employee 
discrimination. 

Obviously,  it  is  required  that  any  bill  that  provides  sanctions  also 
has  to  provide  employers  a  sure  and  simple  means  of  complying 
with  the  law.  And  we  support  an  identity  and  eligibility  verifica- 
tion system  that  is  secure  and  would  assure  the  employer  that  his 
good  faith  reliance  on  that  system  would  meet  the  law's  require- 
ments. 

We  believe,  at  the  same  time,  steps  have  to  be  taken  to  legalize 
the  status  of  those  aliens  who  have  become  settled,  contributing 
members  of  their  communities.  And  we  support  the  most  generous 
practical  legalization  program  for  such  persons. 

We  believe  that  the  importation  of  nonimmigrant  workers  for 
short-term  or  long-term  temporary  jobs  ought  to  be  limited  to  the 
greatest  extent  possible  and  confined  to  the  specific  purposes  that 
are  presently  authorized. 

That  has  two  practical  implications.  Nonimmigrant  visas  ought 
to  be  issued  only  to  persons  who  meet  the  specified  requirements, 
and  the  Congress  should  not  enact  any  guest  worker  program. 

Finally,  we  believe  that  border  and  interior  enforcement  of  the 
immigration  laws  has  to  be  strengthened  by  giving  the  Immigra- 
tion and  Naturalization  Service  the  additional  resources  necessary 
to  do  that  job. 

Let  me  just  comment  briefly  on  the  four  or  five  points  that  are 
principally  at  issue  here. 

On  the  issue  of  employer  sanctions,  we  clearly  believe  that  sanc- 
tions without  any  effective  prohibition  becoihe  simple  moral 
preachments  and  will  be  ineffective. 

We  understand,  as  well,  the  limitations  of  criminal  la\v  enforce- 
ment processes,  and  we  recognize  the  reality  that  a  criminal  proc- 
ess will  be  used  rarely.  So  the  civil  remedies  that  ought  to  cause  a 
potential  violator  to  think  twice  and  hopefully  to  refrain  from  com- 
mitting the  act,  have  to  be  provided. 

While  we  have  doubts  about  the  efficacy  of  the  administrative 
enforcement  procedures  in  title  I  of  the  bill,  in  terms  of  their  com- 
plexity, we  think  that  with  relatively  narrow  and  straightforward 
amendments,  that  procedure  can  be  made  to  work. 

We  think  that  what  is  needed  is  a  substantial  increase  in  the 
civil  penalties  for  knowingly  hiring  unauthorized  aliens  and  a  grad- 
uated schedule  of  penalties  for  repeat  violators. 

We  think  that  the  Attorney  General  should  be  granted  the  au- 
thority to  obtain  an  injunction  against  any  employer  who  is  found 
to  have  committed  a  second  such  violation  or  who  engages  in  a  pat- 
tern or  practice  of  such  hiring. 

And  we  think  there  has  to  be  created  a  private  right  of  action  for 
persons  aggrieved  by  the  knowing  hiring  of  an  undocumented 
alien.  We  think  that  that  private  right  of  action  ought  to  be  mod- 
eled on  the  right  to  sue  which  is  given  individuals  under  title  VII 
of  the  Civil  Rights  Act. 

And  finally,  we  believe  that  the  actions  under  the  statute  to  col- 
lect the  civil  penalties  should  be  brought  in  the  Federal  courts  of 
appeals  which  are  the  normal  vehicles  for  such  enforcement  ac- 
tions, and  not  in  the  district  courts  as  the  bill  provides. 
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In  terms  of  the  identify  verification  system,  we  believe  that  a 
secure  and  forgery-proof  system  is  essential.  We  think  the  legisla- 
tion has  to  enable  employers  to  ascertain  in  an  easy  fashion  the 
eligibility  for  employment  of  the  people  they  hire. 

And  we  think  that  the  bill  goes  far  toward  meeting  those  crite- 
ria. But  we  believe  again  the  bill  falls  somewhat  short. 

The  exemption  provision  of  the  bill,  the  exemption  of  employers 
with  three  or  fewer  employees,  is  not  in  our  view  justifiable,  and 
we  think  that  the  requirements  of  the  bill  ought  to  be  universal. 

We  think  that  is  an  indispensible  protection.  We  think  that  a 
provision  should  be  added  to  the  requirement  now  in  the  bill  that 
under  the  verification  system,  which  the  President  is  to  establish, 
the  verification  may  not  be  withheld  for  any  reason  other  than 
that  the  individual  is  an  unauthorized  alien. 

We  think  that  is  a  fundamental  safeguard.  But  the  bill  should 
provide  as  well,  once  such  a  verification  is  issued,  whether  it  is  in 
the  form  of  a  document  or  some  other  form,  that  it  may  not  be  re- 
voked for  any  reason  other  than  a  legal  determination  after  proper 
proceedings  that  the  person  is,  in  fact,  an  unauthorized  alien. 

We  believe  the  verification  system  is  so  important  that  it  must 
be  safeguarded  by  enforcement  provisions  of  greater  substance 
than  those  in  the  bill,  and  we  have  in  mind  the  civil  penalty,  the 
graduated  schedule  of  penalties  which  I  referred  to,  and  the  injunc- 
tive relief  and  right  of  individual  action. 

In  terms  of  the  discrimination  concerns  which  all  of  us  have 
about  the  legislation,  we  think  that  there  are  two  proposals  to 
meet  that  concern  offered  in  the  House  last  years  which  seem  to  us 
well-suited  to  the  prevention  of  such  discrimination. 

One  of  those  would  require  employers  to  keep  the  record  of  the 
names  and  addresses  of  persons  who  apply  but  are  not  hired  for  a 
job  within  some  designated  period  prior  to  the  time  the  job  is  filled. 

That  record  must  be  made  available  to  law  enforcement  agencies. 

The  other  provision,  we  believe,  should  be  added  to  create  a  pri- 
vate right  of  action  so  that  a  job  applicant  who  believes  himself  or 
herself  to  have  been  discriminatorily  denied  employment  may  chal- 
lenge that  denial  through  the  administrative  system  provided  in 
the  bill. 

In  terms  of  legalization,  we  believe,  obviously,  that  as  we  move  to 
close  our  borders  to  those  persons  who  are  not  entitled  to  enter  the 
country,  we  have  to  regularize  the  status  of  those  persons  who  are 
here,  who  function  as  lawabiding  and  contributing  citizens  in  our 
communities. 

The  AFL-CIO,  at  its  meeting  last  month,  adopted  a  resolution 
calling  for  the  most  generous  practical  amnesty  for  these  people.  In 
legislative  terms,  we  think  that  means  that  permanent  legal  resi- 
dent status  ought  to  be  made  available  to  aliens  who  have  lived  in 
the  United  States  continuously  for  some  period  of  time,  and  who 
have  demonstrated  attachment  to  the  community. 

We  are  very  seriously  concerned  about  the  two-tier  system  pro- 
posed in  the  bill,  which  would  give  temporary  legal  status  to  some, 
and  we  see  a  host  of  human  and  administrative  problems  if  that 
system  is  adopted. 

Finally,  we  believe  that  when  an  eligible  alien  applies  for  regu- 
larization  of  status,  the  Attorney  General  should  be  required  to 
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adjust  that  status.  The  language  of  the  bill  says  "The  Attorney 
General  may,  in  his  discretion  .  .  .".  We  see  no  reason  for  confer- 
ring that  discretion. 

If  the  Congress  makes  the  judgment  that  legalization  is  good 
policy,  then  the  Attorney  General  should  be  obligated  to  follow 
that  policy. 

In  terms  of  the  H-2  program,  we  continue  to  strongly  oppose  any 
program  which  would  permit  the  importation  of  foreign  labor  to 
undercut  the  wages  and  working  conditions  of  American  workers. 

All  of  the  bracero  programs  that  we  have  been  through  and  the 
guest  worker  programs  that  are  proposed  are  contrary  to  the  inter- 
ests of  American  workers,  whatever  you  call  them. 

We  have  been  down  that  road  before,  we  had  a  bracero  program 
in  this  country,  it  was  tried  and  found  wanting,  and  finally  rejected 
by  the  Congress  19  years  ago. 

We  understand  the  contention  of  the  agricultural  employers  who 
have  apparently  become  dependent  upon  a  ready  supply  of  undocu- 
mented workers,  and  now  seek  some  alternative  in  the  form  of  un- 
limited numbers  of  H-2  temporary  workers. 

We  just  cannot  understand  the  acceptance  of  that  view  at  a  time 
of  unprecedented  unemployment  in  the  United  States,  and  think 
that  there  is  simply  no  demonstrable  reason  for  any  bracero  or  any 
guest  worker  program. 

We  commend  to  this  committee  the  work  that  has  been  done  on 
this  subject  last  year  by  the  House  Education  and  Labor  Commit- 
tee, and  ask  your  fair  examination  of  those  proposals.  The  commit- 
tee looked  at  all  of  the  current  and  proposed  limitations  on  the 
H-2  program,  and  called  for  limits  on  the  length  of  time  of  certifica- 
tions that  are  issued;  and  certification  by  the  Department  of  Labor, 
which  has  historically  been  charged  with  that  task;  and  the  re- 
quirement that  there  be  nationwide  recruitment  of  workers  before 
any  certification  of  temporary  foreign  workers  is  given.  They  call 
for  the  retention  of  the  present  certification  test,  namely  that  there 
are  insufficient  qualified  workers  available  in  the  Nation  to  per- 
form the  work,  provisions  for  employer  disbarment,  an  application, 
filing  time  of  at  least  80  days  before  the  need  and  a  prohibition  on 
the  issuance  or  continuation  of  a  certificate  where  a  strike  is  in 
progress. 

All  of  those  things  are  simple  codifications  of  present  regula- 
tions. Finally,  in  terms  of  the  border,  we  strongly  support  an  in- 
crease in  border  patrol  and  other  enforcement  activities  of  the  INS. 

We  believe  that  that  is  a  purely  Federal  function  that  has  to 
remain  in  the  province  of  the  Immigration  and  Naturalization 
Service,  and  it  is  disturbing  to  us  to  learn  that  the  Attorney  Gener- 
al has  directed  the  INS  to  foster  State  and  local  law  enforcement 
involvement  in  the  policing  of  the  Federal  immigration  laws. 

We  think  that  the  INS  requires  adequate  support  by  the  execu- 
tive branch,  adequate  funding  by  the  Congress,  and  that  those  two 
things  are  the  heart  and  soul  of  having  an  effective  Immigration 
Service,  an  effective  border  control. 

We  think  the  funding  and  staffing  of  the  INS  has  to  be  increased 
so  that  they  can  control  immigration.  If  we  are  going  to  do  that,  it 
is  going  to  take  better  pay,  better  working  conditions,  better  bene- 
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fits  and  a  resolution  of  a  number  of  very  long-standing  labor/man- 
agement problems  in  the  Immigration  and  Naturalization  Service. 

We  think,  finally,  that  there  is  a  need  to  restate  the  essential  col- 
orblind enforcement  of  the  Nation's  laws  on  immigration  and 
asylum.  There  is  a  very  widespread  perception  that  the  Haitian  ref- 
ugees who  sought  asylum  in  the  United  States  and  continue  to  seek 
such,  have  been  treated  in  a  manner  quite  different  from  treat- 
ment we  have  accorded  other  refugees. 

And  we  think  that  kind  of  differential  treatment  is  an  affront  to 
the  dignity  of  those  Haitians  and  think  that  the  Congress  and  ad- 
ministration ought  to  reject  that  kind  of  difference. 

Finally,  Mr.  Chairman,  in  summary,  we  believe,  as  you  obviously 
do  by  now,  that  this  is  a  complex,  difficult,  and  politically  charged 
issue.  We  support  your  efforts  to  get  action  this  year  on  a  compre- 
hensive and  humane  immigration  legislation,  consistent  with  the 
needs  and  goals  of  American  workers. 

Thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 
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TESTIMONY  OF  THOMAS  R.  DONAHUE,  SECRETARY-TREASURER 
AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS, 
TO  THE  HOUSE  SUBCOMMITTEE  ON  IMMIGRATION 
ON  H.R.  1510 

March  10,  19S3 

I  appreciate  this  opportunity  to  present  the  views  of  the  AFL-CIO  on 
immigration  reform.  We  recognize  the  urgent  need  for  action  by  Congress  on  the 
complex  and  difficult  issue  of  immigration. 

The  AFL-CIO  re-affirms  its  historic  support  for  an  immigration  policy  that  is 
consistent  with  the  nation's  tradition  for  compassion  and  humane  treatment.  We 
want  an  immigration  policy  that  maintains  the  principle  of  concern  for  the  welfare 
of  American  workers  and  safeguarding  the  jobs  and  labor  standards  of  American 
workers. 

The  flow  of  illegal  immigrants  into  the  United  States  must  be  stopped  and 
replaced  by  a  fair,  enforceable  program  of  legal  immigration.  The  overwhelming 
majority  of  illegal  immigrants  come  to  America  to  support  themselves  and  their 
families.  Unfortunately,  too  often,  unscrupulous  employers  prey  upon  these  illegal 
immigrants  and  force  them  to  work  at  low  wages  under  substandard  working  and 
living  conditions  in  an  atmosphere  of  fear  and  exploitation. 

In  1981  and  1982  the  AFL-CIO  told  Congress  that  the  original  Mazzoli- 
Simpson  bill  was  in  general  consistent  with  the  goals  of  the  AFL-CIO,  and  should, 
with  some  modification  and  improvement,  be  adopted.  Since  that  time,  both  your 
original  bill  and  our  perception  of  what  must  be  done  to  achieve  sound  immigration 
policies  and  practices  have  undergone  change.  Today  I  want  to  tell  you  where  we 
stand,  to  explain  the  modifications  that  we  believe  the  present  bill  requires,  and  to 
urge  favorable  action  upon  the  bill  thus  modified. 
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Let  me  first  set  forth  some  of  our  basic  concerns. 

(1)  A  legislative  prohibition  on  the  employment  of  undocumented  workers  -- 
backed  by  substantial  and  workable  sanctions  to  deter  employers  from  violating 
that  prohibition  —is  the  single  most  important  deterrent  to  illegal  immigration.We 
know  from  experience  that  there  are  employers  who  will,  given  the  chance, 
capitalize  on  the  desperate  need  of  undocumented  aliens  to  find  and  keep  a  job. 
We  know  also  —  particularly  by  reason  of  the  concerns  voiced  last  year  in  both 
houses  of  Congress  ~  that  there  are  widespread  and  deeply-held  fears  that  the 
enactment  of  sanctions  will  lead  to  employment  discrimination  against  individuals 
on  the  basis  of  their  national  origin  or  race.  Any  bill  worth  passing  must  address 
both  aspects  of  the  problem. 

(2)  Fairness  requires  that  a  bill  providing  such  sanctions  must  also  provide 
employers,  who  wish  to  comply  with  the  law,  a  sure  and  simple  means  of  so  doing. 
This  means  that  the  bill  must  establish  an  identity  and  eligibility  verification 
system  that  is  secure,  and  must  assure  the  employer  who  uses  this  system  that  his 
good  faith  reliance  on  the  system  will  meet  the  law's  requirements. 

(3)  At  the  same  time,  steps  must  also  be  taken  to  legalize  the  status  of 
those  aliens  who,  though  their  presence  in  the  country  is  not  authorized,  have 
become  settled,  contributing  members  of  their  communities.  Thus,  we  support  the 
most  generous  practical  legalization  program  for  such  persons.  Unless  that  is 
done,  we  will  as  a  society  be  contributing  to  the  continuing  victimization  of  an 
underclass,  made  up  of  those  whose  fear  of  deportation  makes  them  vulnerable  to 
exploitation  by  unscrupulous  employers  and  who  are  unable  to  protect  themselves 
or  to  call  upon  the  government  for  protection. 

(I*)  Importation  of  foreign  non-immigrant  workers  for  short  term  or  long 
term  temporary  jobs  must  be  limited  to  the  greatest  extent  possible  and  confined 


439 


to  the  specific  purposes  presently  authorized  by  law.  This  has  two  practical 
implications:  First,  administration  of  the  existing  law  must  be  substantially 
improved  so  that  non-immigrant  visas  to  workers  are  issued  only  to  persons  who 
meet  the  specified  requirements.  Three  present  immigration  progams  have  an 
adverse  impact  on  American  workers  —  those  covering  H-1  visas,  H-2  visas  and  B-1 
visas.  All  three  have  been  misused  to  admit  non-immigrant  aliens  who  do  not  meet 
the  requirements  specified  by  Congress.  Second,  the  Congress  should  not  enact  any 
"guestworker"  or  "bracero"  program. 

(5)  Border  and  interior  enforcement  of  the  immigration  laws  must  be 
strengthened  principally  by  giving  the  Immigration  and  Naturalization  Service  the 
additional  resources  necessary  to  do  that  enforcement  job. 

Let  me  deal  with  these  concerns  in  more  detail. 
Employer  Sanctions 

Substantial  and  workable  sanctions  for  violation  of  a  prohibition  are  the  heart 
and  soul  of  the  prohibition.  Unless  such  sanctions  are  included,  enacting  new 
prohibitions  is  a  meaningless  formadity.  The  present  immigration  law  may  be  the 
single  best  demonstration  of  that  proposition. 

We  understand  the  limitations  of  the  criminal  law  enforcement  process.  The 
cost,  the  competing  demands  upon  federal  prosecutors,  and  the  reluctance  of  the 
government  in  matters  of  this  kind  to  proceed  with  anything  less  than  the  clearest 
cases  means  that  criminal  process  will  be  used  rarely. 

Thus,  civil  remedies  that  will  cause  a  potential  violator  to  pause  before 
action  and,  upon  reflection  to  refrain  from  committing  a  violation,  must  also  be 
provided.  And  while  we  have  doubts  about  the  efficacy  of  the  rather  complex 
administrative  enforcement  procedure  in  Title  I  of  the  bill,  we  believe  that  with 
relatively  narrow  and  straightforward  amendments  that  procedure  can  be  made  to 
work. 
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In  essence  what  is  needed,  we  believe  is:  (1)  a  substantial  increase  in  the  civil 
penalties  for  knowingly  hiring  unauthorized  aliens  and  a  graduated  schedule  of  such 
penalties  for  repeated  violations;  (2)  granting  the  Attorney  General  the  authority 
to  obtain  an  injunction  against  any  employer  who  is  found  to  have  committed  a 
second  such  hiring  violation  or  who  engages  in  a  pattern  or  practice  of  such  hiring; 
and  (3)  a  private  right  of  action  for  persons  aggrieved  by  the  knowing  hiring  of  an 
undocumented  alien.  Such  a  private  right  of  action  should  be  modeled  on  the  right 
to  sue  given  to  individuals  under  Title  VII  of  the  Civil  Rights  Act.  Finally,  we 
believe  that  actions  to  collect  civil  penalties  should  be  in  the  federal  courts  of 
appeals,  which  are  familiar  with  such  enforcement  actions,  not  in  the  district 
courts. 
Identity  Veriiication 

The  AFL-CIO  believes  that  a  system  for  verification  of  the  identity  of  job 
applicants  that  will  demonstrate  the  individual's  legal  entitlement  to  work  and  that 
is   secure   and   forgery-proof   is   essential.  As  the   resolution  on  immigration 

recently  adopted  by  our  Executive  Council  stated,  "The  legislation  we  seek  must 
enable  employers  to  ascertain  in  simple  fashion  the  eligibility  for  employment  of 
those  they  hire,  and  it  must  ensure  that  employers  cannot  use  these  sanctions  as  an 
excuse  not  to  hire  legal  resident  aliens  or  citizens  who  'look  foreign.'" 

The  bill  goes  far  toward  meeting  those  criteria,  particularly  through  its 
requirement  that  within  three  years  the  President  is  to  take  steps  necessary  to 
render  the  verification  system  truly  secure.  But  with  regard  to  these  provisions, 
too,  we  believe  the  bill  falls  somewhat  short. 

The  exemption  of  employers  of  three  or  fewer  employees  cannot  be  justified. 
Universality  of  the  requirement  that  employers  inspect  and  attest  to  the  adequacy 
of    a   job   applicant's   documents   is    an    indispensable    protection    both    for    those 
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employers  and  for  the  Hispanics  and  other  minorities  who  reasonably  fear  that 
discrimination  may  follow  the  bill's  enactment. 

We  urge  also  that  a  provision  be  added  to  the  requirement  now  in  the  bill  that 
under  the  verification  system  which  the  President  is  to  establish,  "the  verification 
may  not  be  withheld  for  any  reason  other  than  that  the  individual  is  an 
unauthorized  alien".  That  is  a  fundamental  safeguard,  but  it  does  not  go  quite  far 
enough:  the  bill  should  provide  as  well  that  —  once  issued  —  any  such  verification, 
whether  in  the  form  of  a  document  or  in  some  other  form,  may  not  be  revoked  for 
any  reason  other  than  a  legal  determination,  after  proper  proceedings,  that  the 
person  is  in  fact  an  unauthorized  alien. 

It  is  our  view  that  the  verification  system  is  so  important  that  it  must  be 
safeguarded  by  enforcement  provisions  of  greater  substance  than  those  provided  in 
the  bill.  We  have  in  mind  increases  in  the  civil  penalty  and  a  graduated  scale  of 
penalties  for  first,  second  and  subsequent  employer  failures  to  comply  with  the 

« 

identity  verification  requirement  along  the  lines  proposed  by  the  House  Education 
and   Labor   Committee.      And   because   injunctive    relief   is    so   clearly    the   most 
effective  remedy,  we  believe  that  provision  for  such  a  remedy  must  be  made. 
Discrimination 

I  spoke  a  moment  ago  about  the  discrimination  that  some  fear  may  be 
encouraged  by  enactment  of  this  bill.  Two  proposals  to  meet  this  concern  that 
were  offered  in  the  House  last  year  seem  to  us  well-suited  to  the  prevention  and 
correction  of  any  such  discrimination.  One  of  these  would  require  employers  to 
keep  a  record  of  the  names  and  addresses  of  persons  who  apply,  but  are  not  hired, 
for  a  job  within  a  designated  period  prior  to  the  time  the  job  is  filled,  which  record 
must  be  made  available  to  law  enforcement  agencies.  The  other  provision  would 
create  a  private  right  of  action  so  that  a  job  applicant  who  believes  himself  or 
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herself  to  have  been  discriminatorily  denied  employment  may  challenge  that  denial 

through  the  administrative  system  provided  in  the  bill. 

Lenalization  , 

Legalization  is  the  counterpart  to  the  prohibition  on  hiring  of  undocumented 
workers.  As  we  move  to  close  our  borders  to  those  not  entitled  to  enter,  we  must 
regularize  the  status  of  those  persons  who  are  in  our  midst,  functioning  as  law- 
abiding  and  contributing  residents  of  their  communities.  These  persons  are 
uniquely  disabled  from  claiming  equcd  treatment,  whether  in  wages  and  working 
conditions,  the  right  to  bargain  collectively,  or  even  the  right  to  local  police 
protection.  Their  susceptibility  to  deportation  renders  them  victims.  The  AFL- 
CIO  Executive  Council  resolution  therefore  called  for  "the  most  generous, 
practical  amnesty  for  these  people." 

In  legislative  terms,  we  believe  this  means  that  permanent  legal  resident 
status  should  be  made  available  to  aliens  who  have  lived  in  the  United  States 
continuously  for  some  reasonable  period  of  time  and  who  have  a  demonstrated 
attachment  to  the  community.  We  are  seriously  concerned  about  the  two-tier 
proposal  in  the  bill  which  would  give  only  temporary  legal  status  to  some.  We 
foresee  a  host  of  human  and  administrative  problems,  if  a  two-tier  system  is 
adopted. 

Finally,  when  an  eligible  alien  applies,  the  Attorney  General  should  be 
required  to  adjust  the  alien's  status  to  that  of  legal  resident.  We  do  not  know  why 
H.R.  1510  provides  that  "The  Attorney  General  may,  in  his  discretion..."  make  that 
adjustment,  but  it  appears  to  us  that  if  Congress  makes  the  judgment  that 
legalization  is  good  policy,  then  the  executive  branch  should  be  obligated  to  follow 
that  policy. 
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The  H-2  Program 

The  AFL-CIO  continues  to  oppose  any  program  which  would  permit 
importation  of  foreign  labor  to  undercut  the  wages  and  working  conditions  of 
American  workers.  All  such  "bracero"  or  "guest -worker"  programs  are  contrary  to 
the  interests  of  American  workers,  whatever  label  may  be  given  them,  A  bracero 
program  was  tried  and  found  wanting  and  was  rejected  by  Congress  in  1964. 

We  are  aware  of  the  contention  by  agricultural  employers  and  their  advocates 
in  the  Congress  that  those  employers,  having  become  dependent  upon  a  ready 
supply  of  undocumented  workers,  cannot  now  be  deprived  of  that  manpower  source 
without  being  provided  an  alternative  in  the  form  of  unlimited  numbers  of  H-2 
temporary  workers.  We  cannot  comprehend  such  an  argument  at  a  time  of 
unprecedented  unemployment  and  want.  We  know  first  hand,  we  read  in  the  daily 
press,  and  we  see  on  the  television,  great  numbers  of  persons  pleading  for  a  job, 
any  job.  Even  if  there  is  not  a  perfect  match  between  the  jobless  and  the 
agricultural  jobs  that  we  are  told  will  go  unfilled  if  Title  I  is  approved,  we  believe 
the  burden  must  be  on  those  making  the  anticipatory  hardship  claim  to  provide 
evidence,  not  simply  argument. 

We  continue  to  support  the  recommendations  of  the  Select  Commission  on 
Immigration  and  Refugee  Policy  that  the  government,  employers  and  unions  should 
cooperate  to  end  dependence  of  any  industry  on  a  constant  supply  of  temporary 
foreign  workers,  to  remove  current  disincentives  to  hiring  U.S.  workers,  and  to 
maintain  labor  certification  by  the  U.S.  Department  of  Labor. 

On  the  particulars,  we  commend  to  this  subcommittee  the  work  done  on  this 
subject  last  year  by  the  House  Education  and  Labor  Committee.  1  wish  to  underline 
the  importance  of  protections  contained  in  that  Committee's  proposals  for  both 
American  workers,  who  must  have  first  claim  on  jobs  on  these  shores,  and  those 
foreign  workers  here  temporarily  to  fill  positions  for  which,  demonstrably,  there 
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are  no  American  workers.  These  include  a  limit  on  the  length  of  time  of 
certification;  certification  by  the  Department  of  Labor:  the  requirement  for 
nationwide  recruitment  of  United  States  workers  before  the  certification  of 
temporary  foreign  workers  may  be  made;retention  of  the  present  certification  test 
(that  there  are  insufficient  "qualified  workers  available"  to  perform  the  work); 
provisions  for  employer  disbarment;  an  application  filing  time  of  at  least  80  days; 
and  a  prohibition  on  issuance  or  continuance  of  a  certification  where  a  strike  is  in 
progress.  The  points  I  have  just  mentioned  are  no  more  than  codification  of 
present  regulations. 
Better  Border  Control. 

We  strongly  support  an  increase  in  border  patrol  and  other  enforcement 
activities  of  the  Immigration  and  Naturalization  Service  in  order  to  prevent  and 
deter  the  illegal  entry  of  aliens  into  the  United  States. 

It  should  go  without  saying,  but  regrettably  must  be  said,  that  this  purely 
federal  function  must  remain  the  province  of  the  Immigration  and  Naturalization 
Service  in  order  to  assure  that  it  is  the  laws  of  the  United  States  that  are  carried 
out  and  not  local  views  --  whether  those  views  represent  local  law  or  local 
prejudices.  It  is  profoundly  disturbing  to  learn  that  the  Attorney  General  has 
directed  the  INS  to  foster  state  and  local  law  enforcement  officers'  involvement  in 
the  policing  of  the  immigration  laws.  This  new  policy  can  only  stimulate  the  fears 
of  Hispanic  persons  and  others  whose  appearance  is  different  from  that  of  the  local 
majority.  One  might  have  thought  that  the  Justice  Department  had  suffered 
enough  self-inflicted  wounds  in  its  role  as  protector  of  civil  rights,  but  that  is 
apparently  not  the  case. 

Adequate  support  by  the  Executive  Branch  and  adequate  funding  by  Congress 
are  the  heart  and  soul  of  the  matter.     As  we  have  in   the  past,  we  urge  that 
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the  funding  and  staffing  of  the  INS  be  increased  to  the  point  where  this  government 
agency  can  perform  its  important  mission  of  controlling  immigration  to  the  United 
States.  We  note  further  that  to  improve  administration  and  employee  morale  at  the 
long-under-funded  and  long-under-staffed  INS,  it  will  take  better  pay,  better 
working  conditions,  better  benefits  and  resolution  of  long-standing  labor- 
management  problems. 

We  insist  on  color-blind  enforcement  of  the  nation's  law  on  immigration  and 
asylum.  There  is  a  widespread  perception  that  Haitian  refugees  seeking  asylum  in 
the  United  States  have  been  treated  in  a  manner  different  from  the  treatment  we 
have  accorded  other  refugees.  We  believe  such  differential  treatment  is  an  affront 
to  human  dignity  and  we  call  on  Congress  and  the  Administration  to  reject  such 
differenticd  treatment. 

*        *        * 

Immigration,  legal  and  illegal,  is  a  complex,  difficult  and  politically  charged 
issue.  The  AFL-CIO  will  support  you  in  your  efforts  to  get  action  by  Congress  this 
year  on  comprehensive  and  humane  immigration  legislation  that  is  consistent  with 
the  needs  and  goals  of  American  workers. 

I  appreciate  this  opportunity  to  present  some  of  the  concerns  of  the  AFL- 
CIO.    Thank  you. 
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Statement  by  the  AFL-CIO  Executive  Council 

on 

Immigration 

February  2'f,  1983 
Bal  Harbour,  Fla. 

The  AFL-CIO  reaffirms  its  support  for  an  immigration  policy  that  is  consistent 
with  the  nation's  compassionate  and  humane  traditions  and  that  safeguards  the  welfare  of 
American  citizens  and  American  workers. 

We  urge  action  by  the  9Sth  Congress  on  immigration  legislation  that  achieves 
these  goals.   Such  legislation  should  prevent  wholesale  illegal  immigration  but  should  also 
legalize  the  status  of  those  aliens  who,  though  their  presence  in  the  country  is  not 
authorized,  have  become  settled,  contributing  members  of  their  communities.   We  support 
the  most  generous,  practical  amnesty  for  these  people. 

Most  undocumented  workers  come  to  the  United  States  to  seek  jobs  and  are 
vulnerable  to  exploitation  by  unscrupulous  employers  because  of  their  fear  of  deportation. 
Unable  to  protect  themselves  or  to  call  upon  government  to  enforce  federal  law  on  fair 
wages  and  working  standards,  such  workers  undermine  the  rights,  the  job  opportunities  and 
the  working  conditions  of  others. 

The  single  most  important  deterrent  to  illegal  immigration  would  be  a  legislacive 
prohibition  on  the  employment  of  undocumented  workers.    This  must  be  accompanied  by 
an  efficient  enforcement  system  providing  for  sanctions  of  sufficient  severity  against 
employers  of  undocumented  workers  --  including  injunctions  --  to  deter  violators,  and  for 
private  legal  action  where  the  government  fails  to  act. 

Essential  to  workable  and  fair  sanctions  against  employers  is  a  system  for 
verification  of  the  identity  of  job  applicants  that  will  demonstrate  the  individual's  legal 
entitlement  to  work  and  that  is  secure  and  forgery-proof.    The  legislation  we  seek  must 
enable  employers  to  ascertain  in  simple  fashion  the  eligibility  for  employment  of  those 
they  hire,  and  it  must  ensure  that  employers  cannot  use  these  sanctions  as  an  excuse  not 
to  hire  legal  resident  aliens  or  citizens  who  "look  foreign." 

The  AFL-CIO  supports  a  compassionate  program  for  the  legalization  of 
undocumented  workers  and  their  families  now  within  the  U.S.    Such  a  program  must  be 
accompanied  by  the  adoption  of  a  program  of  effective  prohibition  on  the  hiring  of 
undocumented  workers  and  by  the  appropriation  of  sufficient  moneys  to  strengthen  border 
control  and  interior  enforcement  of  the  immigration  laws. 

The  AFL-CIO  continues  to  oppose  any  program  which  would  permit  importing  of 
foreign  labor  to  undercut  U.S.  wages  and  working  conditions.   "Guestworker"  or  "bracero" 
programs  are  contrary  to  the  interests  of  American  workers,  whatever  label  may  be  given 
them.   We  continue  to  support  the  recommendations  of  the  Select  Commission  on 
Immigration  and  Refugee  Policy  that  the  government,  employers  and  unions  should 
cooperate  to  end  dependence  of  any  industry  on  a  constant  supply  of  temporary  foreign 
workers,  to  remove  current  disincentives  to  hiring  U.S.  workers,  and  to  maintain  labor 
certification  by  the  U.S.  Department  of  Labor. 
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Any  new  immigration  legislation  must  maintain  and  increase  the  authority  and 
responsibility  of  the  Secretary  of  Labor  to  determine  in  advance  that  admission  of  foreign 
workers  will  not  adversely  affect  job  opportunities,  wages,  hours,  or  other  conditions  of 
employment  for  U.S.  workers.   The  AFL-CIO  will  continue  to  press  these  and  other  labor 
protections  along  lines  endorsed  in  1982  by  the  House  Education  and  Labor  Committee. 

Three  immigration  programs  under  present  law  have  an  adverse  impact  on 
American  workers:   H-1  visas,  intended  for  persons  of  distinguished  merit  and  ability 
coming  to  perform  work  requiring  those  qualities;  H-2  visas,  for  persons  coming  to 
perform  temporary  work  for  which  qualified  American  workers  are  not  available;  and  B-1 
visas,  for  business  visitors.   All  three  have  been  used  improperly  by  agencies  administering 
the  visa  program  to  admit  non-immigrant  aliens  who  do  not  meet  the  specified 
requirements. 

The  AFL-CIO  urges  the  Congress  to  enact  new  legislation  to  adequately  protect 
against  unfair  competition  for  jobs  from  undocumented  workers.   The  Departments  of 
State,  Justice,  and  Labor  should  better  enforce  programs  relating  to  the  admission  of  non- 
immigrant alien  workers  into  the  United  States. 

Mr.  Mazzoll  Thank  you  very  much,  Mr.  Donahue. 

I  will  yield  myself  5  minutes  to  begin  some  questions. 

Everybody  is  for  the  bill,  except  they  mean  with  modifications. 
And  we  reach  a  point  of  wondering  if  these  modifications  can  ever 
be  made  and  adjusted  so  that  everybody  feels  basically  that  they 
have  something  to  stand  with  here. 

Because,  if  we  cannot  reach  that  kind  of  posture,  the  posture  of 
the  real  world  around  here,  we  will  not  get  a  bill.  We  saw  it  just  as 
recently  as  yesterday  on  the  social  security  bill.  Nobody  thought 
that  was  great  except  everybody  realizes  you  have  to  take  and  you 
have  to  give. 

My  real  fear  here,  as  we  waltz  around  the  mulberry  bush,  is  we 
are  going  to  reach  a  point,  as  we  reached  last  Congress,  in  which 
nobody  is  able  to  say  unequivocally  he  or  she  is  for  the  bill. 

The  equivocal  statement  of  support  is  practically  the  kiss  of 
death.  I  appreciate  what  you  have  put  down  here,  and  I  sincerely 
believe  that  you  have  been  aggressive  in  support  of  the  bill.  Mr. 
Kirkland  called  me  yesterday  to  express  his  regret  at  not  himself 
being  here.  He  is  very  aggressively  in  favor  of  it,  and  very  ardent 
for  it,  but  when  that  translates  into  trying  to  pass  a  bill  through 
535  people,  you  don't  get  a  bill. 

If  we  don't  get  a  bill,  then  the  very  people  that  you  talk  about 
who  are  now  being  faced  with  extraordinary  discrimination,  out- 
right abominable  treatment,  are  going  to  have  that  same  treat- 
ment, in  the  future. 

There  is  nothing  to  protect  them.  And  it  just  seems  to  me  that 
the  worry  that  we  have  about  discrimination,  the  worry  that  we 
have  and  will  have  with  industry  groups  about  the  effect  of  an  em- 
ployer sanctions  program,  the  worry  that  some  civil  liberties 
groups  will  express  about  identification  cards  and  internal  pass- 
ports, pales,  absolutely  pales,  in  connection  with  what  you  see  right 
today,  within  probably  a  few  yards  of  the  Capitol  itself,  and  prob- 
ably within  a  few  miles  of  any  home  of  any  of  us  in  this  country. 

If  this  committee  is  faced  constantly  with  well  meaning,  and  very 
thoughtful,  and  very  honest  presentations,  as  you  have  made  today, 
all  of  which  require  major  changes  in  the  bill,  we  are  not  going  to 
get  a  bill. 

It  is  just  that  simple. 
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I  don't  really  have  any  specific  questions.  We  very  deeply  appre- 
ciate what  you  have  brought  forward.  It  is  just  very  difficult,  where 
despite  the  very  best  efforts  of  people  for  2  years  to  draft  it  and  2 
years  prior  to  that  on  the  Commission,  headed  by  Father  Hesburgh 
and  four  administrations,  academic  groups,  and  every  other  kind  of 
group,  to  reach  the  point  today — March  1983 — there  is  not  a  single 
section  of  this  bill  that  people  can  actually  say  we  are  for. 

No  one  will  say:  "There  are  still  some  imperfections  in  it,  but  we 
are  for  it.  What  is  happening  today  is  so  outrageous,  reprehensible, 
so  contrary  to  the  spirit  of  America,  we  have  to  have  some  change. 
And  this  is  the  only  thing  we  see  coming  down  the  pike  soon.  So  we 
are  prepared  to  go  with  it." 

I  expect  that  you  could  never  relinquish  fundamental  labor  prin- 
ciples. At  some  point — I  won't  ask  you  today — I  would  love  private- 
ly to  have  some  idea  what  those  are. 

If  everything  in  your  statement,  Mr.  Donahue,  is  fundamental  to 
where  the  AFL-CIO  goes  with  the  bill,  then  we  will  not  get  a  bill. 

There  are  probably  some  people  in  the  room  here  who  hope  that 
is  exactly  what  happens.  The  best  solution  is  no  solution  at  all.  We 
will  muddle  along  and  answer  our  problems  that  way. 

But  if  the  belief  is  that  something  is  better  than  today's  situa- 
tion, then  I  would  fervently  request  of  you,  if  it  is  possible,  to  see 
where  we  go  in  absolute  bottorn-line  situations. 

I  had  long  talks  with  Mr.  Ray  Denison  of  your  organization  at 
the  end  of  the  last  Congress.  I  suggested  then  and  I  suggest  again 
today,  it  is  going  to  take  a  leap  of  faith,  it  is  going  to  take  a  vision 
of  the  future  in  order  to  accept  any  bill  that  emerges  from  the  Con- 
gress. 

My  time  has  expired.  I  really  hope  that  we  can  get  a  bill,  not  so 
much  because  Ron  Mazzoli  and  Al  Simpson  have  some  kind  of  a 
hold  on  the  subject.  We  really  don't.  I  think  we  are  the  first  to 
admit  we  don't  know  everything  about  this  subject.  But  we  have 
called  in  the  experts,  you  and  other  people,  over  the  last  2V2  years, 
and  learned. 

We  have  tried  our  best  to  assemble  this  information  and  to  dis- 
play it  in  a  logical,  humane,  sensible,  noncynical,  compassionate 
way.  We  think  we  have.  And  yet,  every  group  that  we  think  has  a 
real  stake  in  this  says:  "Yes,  we  are  for  you,  Ron,  but  *  *  *".  "We 
are  really  for  you,  Al,  but  *   *   *." 

When  you  reach  the  end  of  the  day,  our  colleagues  on  the  floor 
understand  what  is  going  on.  They  say:  "Look,  even  your  strong 
supporters  are  not  with  you.  They  write  you  letters  and  the  first 
paragraph  says  we  are  for  the  Simpson-Mazzoli  bill,  and  the  next 
14  pages  disassemble  the  bill.  They  take  it  apart  line  by  line."  And 
then  my  friends  say:  "Ron,  how  can  you  say  anybody  is  for  your 
bill?" 

If  the  bill  doesn't  pass,  it  is  not  because  you  have  not  tried,  or 
the  growers,  or  the  civil  libertarians,  or  the  employers  have  not 
tried,  but  it  is  just  simply  that  we  who  sit  on  this  side  of  the  table 
live  in  a  world  in  which  we  cannot  have  perfection,  we  cannot  have 
everything  we  like. 

I  would  only  suggest  that  unless  there  is  some  willingness  to  take 
a  ride  with  us  on  that  rocky  road  that  might  lead  to  a  better  situa- 
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tion — but  a  road  on  which  we  cannot  tell  you  each  and  every 
turn — we  are  not  going  to  get  a  bill. 

Mr.  Donahue.  May  I  respond,  Mr.  Chairman? 

I  agree  with  you,  it  is  a  difficult  process.  I  urge  you  on,  commend 
you  for  the  work  that  this  committee  and  the  Senate  committee 
has  done  up  to  now.  This  is  an  area  that  I  have  been  working  and 
have  been  involved  in  for  17  years  now. 

The  views  of  the  federation,  the  views  of  everybody  who  has 
dealt  with  this  matter  in  those  17  years  have  changed  very  sub- 
stantially. I  am  not  surprised  that  as  we  get  close  to  a  piece  of  leg- 
islation that  there  are  suggestions  for  trimming,  modification,  some 
change. 

I  don't  think  you  should  be  discouraged  by  that.  I  think  you 
should  press  on  once  more  into  the  breach. 

Mr.  Mazzoli.  I  am  not  getting  anjrthing  out  of  this.  You  all  are. 

Mr.  Donahue.  I  think  you  are  getting 

Mr.  Mazzoli.  What  am  I  getting  out  of  it? 

Mr.  Donahue.  I  think  you  are  fulfilling  your  function,  sir.  I  don't 
mean  to  argue  the  point.  I  simply  mean  to  commend  you  for  your 
efforts,  to  ask  your  persistence  in  the  effort.  We  don't  find  it  sur- 
prising that  a  bill  of  this  magnitude,  addressing  this  problem  after 
15  years,  takes  more  than  2  years  to  accomplish. 

Let  me  just  say  our  concern  has  to  be  that  we  are  up  here  fairly 
often  on  matters  that  we  think  were  not  quite  perfect  when  they 
were  done  and,  therefore,  ought  to  be  amended.  And  that  is  a 
rather  thankless  and  another  long-range  project. 

If  we  are  looking  at  a  17-year  wait  for  modifications  of  a  bill 
which  might  be  passed,  that  is  a  long  way  to  look  forward  to.  So,  if 
we  make  a  mistake,  we  live  with  it  a  long  time. 

Mr.  Mazzoli.  I  don't  want  to,  for  fear  of  not  being  able  to  handle 
it.  If  I  look  at  last  year's  testimony,  it  is  probably  less  critical  than 
today's. 

Mr.  Donahue.  I  would  doubt  that,  frankly. 

Mr.  Mazzoli.  I  thank  you  very  much.  We  are  sure  going  to  keep 
on  trying. 

The  gentleman  from  Texas  is  recognized  for  10  minutes. 

Mr.  Hall.  I  don't  know  whether  to  laugh  or  cry  after  your  state- 
ment. 

Mr.  Mazzoli.  I  hope  you  do  neither.  I  hope  you  have  some  good 
questions,  since  I  didn't. 

Mr.  Hall.  Mr.  Donahue,  I  notice  on  page  8,  and  I  certainly 
agree,  we  must  have  better  border  patrol  in  trying  to  help  solve 
this  problem.  I  notice  some  testimony  from  someone  here  that  we 
used  last  year,  that  there  is  absolutely  no  control  of  the  border  be- 
tween Mexico  and  the  United  States. 

I  use  that  because,  primarily,  I  am  thinking  about  the  undocu- 
mented alien  from  that  part  of  the  country,  as  it  affects  my  part  of 
the  country,  that  I  represent,  Texas. 

We  have  made  efforts  to  get  more  people  on  the  border.  We  have 
done  everything  we  could.  I  think  we  appropriated  the  money,  but 
the  White  House,  both  the  last  two  administrations,  have  not  seen 
fit  to  follow  through  on  that,  which  I  think  is  a  very  bad  indict- 
ment, more  or  less,  of  what  they  have  failed  to  do. 
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Now,  I  don't  know  whether  we  are  going  to  get  more  control  of 
our  borders  or  not.  This  committee  made  a  trip  down  to  that  part 
of  the  United  States  last  year,  and  all  the  people  that  we  talked 
with  said  that  employer  sanctions  is  the  secret  to  stopping  people 
from  coming  into  this  country.  I  don't  think  they  are  coming  over 
here  to  become  citizens,  I  think  they  come  over  here  from  an  eco- 
nomic standpoint,  to  make  some  money  and  send  some  of  it  back  to 
their  families  at  the  end  of  the  week. 

We  have  no  telling  how  many  of  these  people  are  in  the  United 
States.  I  don't  think  anybody  knows.  I  have  heard  from  3  million  to 
12  million.  I  think  it  is  more  than  the  smaller  number,  and  maybe 
less  than  the  larger  number  mentioned. 

They  are  all  over  the  country.  They  are  embedded  in  our  society. 
Yet,  you  state  that  you  don't  believe  that  the  Federal  Government 
has  any  business  using  State  and  local  law  enforcement  officers  in 
the  policing  of  immigration  laws. 

It  appears  to  me  that  just  the  opposite  should  be  true.  And  your 
reasoning  is  that  it  can  only  stimulate  the  fears  of  Hispanic  per- 
sons and  others  whose  appearance  is  different  from  that  of  the 
local  majority. 

It  appears  to  me  if  you  have  any  type  of  enforcement,  which  we 
are  all  seeking — whether  you  have  some  objections  to  a  portion  of 
this  bill  or  not — we  are  seeking  the  enforcement  of  what  we  pass 
here,  assuming  we  pass  a  bill. 

And  I  think  we  will.  What  is  wrong  with  the  Federal  Govern- 
ment getting  the  help  and  assistance  of  local  law  enforcement  offi- 
cers to  try  to  ferret  out  these  people?  I  think  the  Federals  would 
have  just  as  much  trouble  as  a  local  enforcement  officer,  knowing 
whether  a  person  is  or  is  not  Hispanic. 

What  is  the  problem  with  getting  local  people  to  help  in  the  en- 
forcement, of  the  policing,  using  your  language — the  policing  of  the 
immigration  laws? 

Mr.  Donahue.  The  problem,  Mr.  Hall,  arises  in  an  administra- 
tion which  is  trying  to  deal  off  Federal  responsibilities  to  State  and 
local  governments. 

It  arises  because  there  is  a  tide  running  in  this  Nation  which 
says  the  Federal  Government  won't  do  an)d:hing,  give  it  all  back  to 
the  States  and  they  can  take  care  of  these  matters. 

And  if  we  are  to  support  that,  then  we  will  watch  the  continuing 
diminution  of  the  Federal  responsibility  for  immigration  law  en- 
forcement. That  is  what  is  wrong  with  it. 

If  you  pose  for  me  a  fully  funded  Immigration  and  Naturaliza- 
tion Service,  effective  border  patrol,  employer  sanctions,  you  pass 
the  law,  and  then  we  fully  fund  and  establish  an  effective  INS,  and 
then  you  ask  me  thereafter  if  there  is  any  objection  to  having  local 
enforcement  assistance,  no,  I  don't  object.  I  object  to  the  substitu- 
tion which  is  inherent  in  this  discussion  by  the  administration's  At- 
torney General.  It  is  the  substitution  issue. 

Mr.  Hall.  If  you  had  everything  else  in  the  bill  you  wanted, 
would  you  fight  this  bill  because  that  one  provision  is  in  here? 

Mr.  Donahue.  I  suspect  those  are  judgments  we  would  make  at 
the  time.  I  think  that  if  the  effect  of  the  bill  was  to  vacate  a  Feder- 
al responsibility,  I  would  oppose  the  bill. 
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Mr.  Hall.  I  am  not  talking  about  that.  I  would  not  want  to  see 
the  Federal  responsibility  vacated.  I  don't  think  that  is  in  this  bill. 
I  don't  think  that  is  ever  intended  to  be  here. 

Certainly,  that  is  not  my  intention.  But  in  looking  at  the  area  of 
the  country  where  I  live,  and  that  I  represent,  if  a  group  of  Federal 
officials  came  in  to  search,  to  try  to  find  people,  unless  they  had 
local  police  involvement,  they  would  not  find  a  tenth  of  the  people 
who  are  there. 

I  am  not  going  to  belabor  this,  because  it  is  not  a  philosophical 
thing.  But  it  just  appears  to  me  unless  they  have  some  local  help  in 
any  area  throughout  the  United  States,  they  are  going  to  have  an 
impossible  task  of  trying  to  police  the  immigration  law. 

My  time  is  up.  I  appreciate  your  testimony  very  much. 

Mr.  Mazzoll  I  might  say  to  my  friend  from  Texas  that  the  gen- 
tleman from  Kentucky  and  the  gentleman  from  California  in  con- 
versation the  other  day  with  the  Attorney  General,  suggested  to 
him  that  what  we  read  in  the  paper  was  not  the  way  we  want  to 
see  things  happen,  which  was  that  local  law  enforcement  would  be 
used. 

Obviously,  if  in  the  conduct  of  regular  law  enforcement  activities, 
they  come  upon  people  who  cannot  prove  who  they  are,  then  there 
is  a  need  to  get  in  touch  with  INS.  But  what  we  do  not  want  to 
happen  is  that  the  INS  deputizes  local  constabularies,  law  enforce- 
ment people,  to  enforce  the  Federal  law. 

We  certainly  don't  want  to  inhibit  local  law  enforcement  from 
turning  in  to  the  INS,  for  whatever  appropriate  action  is  needed, 
people  who  they  contact  through  regular  law  enforcement  who 
happen  to  have  also  violated  the  Nation's  immigration  laws. 

I  don't  think  you  would  argue  with  that. 

Mr.  Donahue.  No;  in  earlier  administrations,  we  have  supported 
extensive  Federal  grants  to  improve  the  caliber  and  raise  the  level 
of  competence  of  local  forces  for  just  that  purpose. 

Mr.  Mazzoli.  If  the  local  law  enforcement  people  in  the  routine 
enforcement  of  the  law  come  upon  someone  who  has  also  violated 
an  immigration  law,  you  don't  feel  they  should  be  prohibited  from 
turning  that  person  in  to  the  Federal  authorities? 

Mr.  Donahue.  Not  at  all. 

Mr.  Mazzoll  The  gentleman  from  California. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman.  At  the  outset,  I  apolo- 
gize for  missing  your  testimony. 

I  appreciate  your  testimony.  There  are  a  number  of  things  that  I 
readily  accept  and  appreciate.  One  part  of  your  testimony  talks 
about  identity  verification,  talking  about  the  need  for  one  that  is 
secure  and  forgery  proof  as  possible. 

I  think  that  is  absolutely  true.  I  hope  you  will  help  us  in  that 
regard.  Because  immediately  once  talks  begin  about  some  sort  of 
secure  identification,  we  have  the  horrors  presented  of  a  national 
identity  card.  I  know  your  organization  doesn't  support  that,  nor  do 
we. 

There  is  a  misapprehension  developed  that  if  you  have  some  sort 
of  identification,  it  is  merely  used  on  one  occasion,  when  you  seek 
employment,  that  comes  to  a  level  of  a  national  identity  card. 

Your  organization  can  be  very,  very  helpful  in  disabusing  people 
of  that  concept.  Because  I  believe,  as  you  do,  unless  we  have  a 
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secure,  readily  and  easily  usable  identification  system,  the  whole 
thing  on  employer  sanctions  and  frankly,  the  whole  bill  falls. 

So  that  would  be  very  helpful. 

On  your  comments  about  not  having  the  local  law  enforcement 
take  care  of  the  responsibility,  I  agree  with  you.  I  have  a  concern 
that  in  my  area  of  the  country,  many  of  the  local  law  enforcement 
agencies  have  made  it  a  policy  not  to  expose  people  who  are  here 
illegally,  if  they  have  that  information,  for  fear  that  the  large  num- 
bers that  are  here  right  now,  who  can  be  victimized  because  of 
their  illegal  status,  will  fear  going  to  local  law  enforcement  if  they 
are  subject  to  crimes. 

I  think  that  is  a  concern  we  ought  to  have,  and  one  that  is  a  par- 
ticular concern  of  the  Hispanic  community.  We  do  have  some  dif- 
ference of  opinion,  however,  as  I  am  sure  you  are  well  aware. 

One  large  one  is  in  the  area  of  an  H-2  or  guest  worker  program. 
I  would  just  like  to  explore  the  thinking  of  your  organization  on 
that. 

Your  comments  seem  to  suggest  that  if  we  have  an  H-2  program, 
that  is  as  workable  as  I  would  think  is  necessary,  and  as  we  sought 
to  try  to  achieve  in  the  last  bill,  although  I  don't  think  we  fully 
achieved  it,  that  if  we  don't  have  that  type  of  a  program,  and  that 
we  stem  the  tide  of  illegal  aliens  coming  into  the  United  States, 
then  American  workers  will  quickly  fill  the  jobs  in  the  agricultural 
industry  that  are  now  taken  by  those  who  are  here  illegally. 

If  you  are  mistaken  in  that,  at  least  based  on  everything  I  could 
find,  because  of  the  large  presence  of  illegal  aliens  in  the  work 
force  in  agriculture  in  major  portions  of  this  country,  the  agricul- 
tural sector  will  be  hard-pressed  to  continue. 

Wouldn't  you  think  with  those  assumptions  that  it  would  be  pru- 
dent for  us  to  establish  a  system  which  would  give  us,  the  U.S. 
Government,  some  control  over  total  numljers,  but  allow  for  an 
available  work  force  for  those  areas  of  our  economy  that  for  innu- 
merable reasons  have  supplied  a  rather  large  pool  of  labor  for  100 
years? 

Mr.  Donahue.  Mr.  Lungren,  I  don't  believe  the  arguments  ad- 
vanced that  American  workers  won't  do  this  work,  or  won't  do  any 
work  that  is  available  for  them.  I  think  the  pictures  I  keep  seeing 
in  the  press  of  3,000  people  lining  up  for  100  job  applications  sub- 
stantiates that  view. 

There  have  been  no  documented  studies  that  produce  the  evi- 
dence that  American  workers  won't  take  jobs,  or  take  any  kind  of 
jobs.  Dishes  were  washed  in  this  country  and  vegetables  were 
picked  long  before  we  had  an  illegal  immigrant  problem. 

They  were  done  in  your  childhood  and  in  mine,  and  they  were 
done  long  before  that  by  American  workers,  for  whom  the  pay  of- 
fered or  the  conditions  offered  were  superior  to  some  others  or 
were  the  only  ones  available,  and  therefore,  they  took  the  work. 

I  don't  think  there  is  any  argument  about  that  having  been  the 
fact  all  of  those  years.  We  are  now  a  nation  in  which  you  could 
measure  the  number  of  unemployed  as  only  about  a  third  larger 
than  whatever  the  number  Mr.  Hall  would  accept  on  the  total 
number  of  illegal  aliens  in  this  country— 12  to  15  million  unem- 
ployed, I  don't  know  how  many  illegal  aliens  it  is. 
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I  don't  think  that  the  solution  to  our  problem  of  worker  exploita- 
tion and  American  worker  unemployment  is  by  providing  for  a  bra- 
cero  program. 

We  did  it  before.  We  have  been  down  that  road.  It  didn't  work, 
and  we  stopped  it.  There  is  a  provision  for  an  H-2  program.  We  are 
not  arguing  at  this  point — we  would  prefer  to  see  the  H-2  be  done 
away  with. 

That  may  be  an  impractical  suggestion.  We  are  suggesting  if 
there  be  a  continuance  of  the  H-2  program,  there  be  a  codification 
of  a  workable  system  under  which  agricultural  producers  would 
seek  qualified  workers  at  least  80  days  before  the  need  arises. 

Mr.  LuNGREN.  Basically  present  practice  is  codified,  which  by 
every  estimate  has  not  worked  in  the  southwestern  portion  of  the 
United  States. 

Mr.  Donahue.  The  problem  always  is  the  demonstration  of  the 
failure  of  a  system  to  work  comes  from  the  conduct  of  people  who 
don't  want  the  system  to  work.  You  can  go  on  proving  forever  that 
a  system  doesn't  work  if  you  don't  want  it  to.  There  is  equal  evi- 
dence— Secretary  Marshall,  when  he  was  Secretary  of  Labor,  had 
had  particular  experience  with  this  problem  in  Texas  and  provided 
lots  of  anecdotal  material,  not,  I  submit,  raised  to  the  level  of  a  re- 
search project,  of  evidencing  the  ability  to  deal  with  these  prob- 
lems, and  to  attract  American  workers  to  them  by  changing  the 
work  styles,  by  changing  the  job  search  methods  and  so  forth. 

Mr.  Mazzoli.  The  gentlemen's  time  has  expired. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Donahue,  I  certainly  agree  with  a  number  of  the  items  that 
are  in  your  testimony  as  they  were  previously,  and  as  these  points 
have  been  raised  over  the  years,  because  of  the  inability  to  come  to 
some  final  determination  at  least  on  a  temporary  basis. 

And  I  think  one  of  the  things  you  pointed  out  was  you  have  been 
doing  this  for  so  many  years.  But  you  also  know  that  the  legislative 
process  is  ongoing,  and  what  is  in  cement  today  winds  up  to  be  in 
mush  tomorrow. 

And  I  think  to  some  degree  what  the  chairman  said  really  has  to 
be  taken  with  a  large  degree  of  smile  and  to  some  degree  of  accept- 
ance. 

I  live  in  a  county  where  labor  happens  to  be  rather  strong  and 
have  enjoyed  labor  support.  And  I  support  a  lot  of  things  that  orga- 
nized labor  in  the  United  States  is  striving  to  obtain  and  to  keep. 

By  the  same  token,  I  live  in  a  State  where  agriculture  is  rather 
important,  and  certain  accommodations  have  to  be  made  unfortu- 
nately on  both  sides.  When  you  take  that  and  escalate  it  to  a  na- 
tionwide situation,  everybody  is  going  to  have  to  give  a  little  to  get 
a  little. 

I  think  17  years,  Mr.  Donahue,  is  probably  a  long  enough  period 
of  time  where  some  fruits  should  begin  to  be  realized  from  your 
labors.  I  think  the  chairman's  remarks  should  be  kept  in  mind. 

Everybody  is  going  to  have  to  be  a  little  less  strident  in  their  op- 
position to  certain  things,  and  a  little  bit  more  able  to  facilitate  so- 
lutions. 

I  am  curious  about  a  couple  of  things  in  your  statement.  For  in- 
stance, on  page  5,  you  say  that  for  people  who  are  applying  for 
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jobs,  but  not  hired  for  a  job  within  a  designated  period  prior  to  the 
time  the  job  is  filled,  the  record  must  be  made  available  to  law  en- 
forcement agencies. 

On  what  basis,  for  what  reason?  If  they  come  m  and  request  it  or 
if  there  is  a  subpena  issue  for  it?  I  get  a  little  nervous  when  peo- 
ple's names  and  addresses  are  submitted  to  a  law  enforcement 
agency,   if  the  law  enforcement  agency  asks  for  it  without  any 

grounds.  , 

You  haven't  related  the  situation  under  which  people  s  names 
and  addresses  would  be  given  to  law  enforcement  agencies. 

Mr.  Donahue.  I  think  your  criticism  is  well  taken,  Mr.  Smith. 

Mr.  Smith.  You  might  have  a  very  valid  reason.  But  it  is  kind  of 
naked  in  the  testimony. 

Mr.  Donahue.  The  reference  is  to  keeping  a  record  of  names  and 
addresses  of  persons  who  apply  for  employment,  so  that  it  would  be 
available  in  the  event  of  a  discrimination  charge.  It  would  be  the 
employer's  defense  against  a  charge  of  discriminatory  conduct  that 
he  could  then  demonstrate  by  making  available  to  the  law  enforce- 
ment agency  the  list  of  persons  whom  he  had,  who  had  applied — 
the  list  from  which  he  had  hired  during  that,  whatever  that  is,  30-, 
60-,  or  90-day  period. 

Mr.  Smith.  If  it  is  a  discrimination  charge,  which  might  be  a  civil 
rather  than  criminal  matter,  you  are  talking  about  a  situation 
where  you  are  mandating  that  an  employer  keep  records  on  a  civil 
matter  which  the  Government  might  not  have  any  interest  in. 

Mr.  Donahue.  We  suggested  that  the  individual  who  felt  himself 
or  herself  discriminated  against  would  be  able  to  have  a  private 
right  of  action  through  the  administrative  processes  of  the  bill,  and 
at  that  point  in  a  hearing  before  an  ALJ  would  have  a  record  of 
employment  applications  to  submit  as  evidence. 

Mr.  Smith.  OK. 

Also,  you  have  said  that  although  you  are  not  particularly  in 
love  with  the  H-2  and  H-1  programs,  you  understand  the  necessity 
for  them— not  willing  to  go  further— and  would  like  to  codify  what 
is  already  in  existing  law. 

At  this  moment,  there  are  some  situations  in  terms  of  H-2  pro- 
grams, even  in  the  State  of  Florida,  that  have  some  difficulty  in 
terms  of  housing  and  other  things.  Are  you  willing,  when  you  look 
at  codification,  to  at  least  be  sensitive  to  what  may  be  impossible  to 
accomplish  if  you  codify  it.  To  some  degree,  there  is  a  little  bit  of 
stretching  that  may  be  available,  so,  in  the  short  term,  anyway,  as 
I  said,  what  is  locked  in  cement  may  not  ultimately  be  cement — in 
the  short  term.  You  would  have  the  flexibility  to  go  in  in  the 
future.  You  are  probably  going  to  have  to  continue  this  fight  for 
the  next  17  years.  Are  you  willing  to  look  in  terms  of  codification, 
but  on  a  basis  that  is  reasonable  to  everyone,  not  only  your  terms, 
but  in  the  terms  of  what  is  necessary  in  various  places  around  the 
United  States? 

And  looking  at  this  panel,  you  have  the  gentleman  from  Texas 
and  the  gentleman  from  California,  and  someone  from  Florida, 
whose  areas  are  rather  heavily  affected,  in  California  and  Texas, 
undocumented  workers,  in  Florida  more  illegal  aliens. 

And  there  are  the  problems  we  are  talking  about. 
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Mr.  Donahue.  Mr.  Denison  just  commented  to  me  he  believes 
the  provisions  you  refer  to  are  in  the 

Mr.  Denison.  May  I  just  respond  to  that?  We  are  not  locked  in  in 
terms  of  supporting  the  Miller  amendments.  We  commend  them  to 
the  committee  to  study,  and  while  they  do  go  beyond  codification, 
we  think  they  raise  important  concerns  in  terms  of  worker  housing 
and  protection. 

But  we  also  get  into  the  Farm  Labor  Contract  Act  as  well,  where 
we  are  dealing  with  American  migratory  workers  and  protections 
accorded  them  in  the  course  of  their  work.  It  is  our  feeling  if  you 
are  going  to  have  foreign  nationals  working  in  these  areas,  certain- 
ly they  should  be  given  no  less  protection  in  terms  of  housing  and 
health  conditions  as  other  migratory  workers  receive. 

Mr.  Smith.  Mr.  Chairman — Mr.  Donahue  raised  a  point  I  would 
like  to  get  to. 

You  raise  the  issue  of  what  happened  in  the  past  in  this  country 
where  there  was  a  lot  of  people  doing  jobs  which  some  people  say 
today  are  mainly  below  the  American  workers'  level — they  won't 
pick  it  up:  Agricultural  work,  washing  dishes,  and  so  forth. 

The  one  problem  I  think  that  is  now  inside  the  United  States 
that  didn't  appear  at  that  time  was  that  the  large  numbers  of  un- 
employed, and  I  think  you  understand  this,  don't  match  geographi- 
cally the  larger  areas  where  worker  need  is. 

And  I  would  like  to  find  out  from  you,  not  necessarily  today,  but 
if  there  is  some  kind  of  a  program,  and  I  would  like  to  see  Ameri- 
can unemployed  workers  employed  in  these  open  jobs — that  would 
get  those  unemployed  American  workers,  for  instance,  from  Detroit 
or  somewhere  else,  to  the  places  on  the  coasts,  and  in  the  other 
areas  of  agriculture,  because  Detroit  at  this  moment  is  not  known 
for  agriculture.  We  have  got  to  do  something  about  that. 

I  think  that  is  one  of  the  answers  that  may  be  ultimately  a  key 
to  some  of  the  other  facilitations. 

Mr.  Donahue.  We  have  addressed  that  issue  in  terms  of  tempo- 
rary jobs  legislation,  and  have  talked  about  the  need  for  retraining 
and  relocation  on  a  fairly  broad  scale,  so  that  workers  can  be — 
their  movement  can  be  facilitated  from  the  area  where  there  is  no 
employment  to  the  area  where  there  is  some. 

Mr.  Smith.  When  they  are  standing  on  breadlines  they  don't 
have  the  dollars  to  get  on  a  bus  and  go  to  California. 

Mr.  Donahue.  Under  an  H-2  program,  the  employer  is  willing  to 
pay  to  bring  them  in  from  Trinidad,  Jamaica,  wherever.  We  have 
addressed  the  issue  in  our  testimony  on  jobs  and  continually  have 
argued  in  favor  of  relocation  allowances  and  a  system  which  would 
provide  for  a  national  employment  service  which  could  effectively 
move  or  suggest  the  movement  of  workers  from  one  area  of  the 
country  to  another. 

Mr.  Mazzoli.  The  gentlemen's  time  has  expired.  For  a  freshman 
member  of  this  committee,  the  gentleman  has  asked  some  very  in- 
sightful questions.  Thank  you. 

I  would  mention,  Mr.  Donahue,  just  in  some  very  brief  readings  I 
have  done  over  the  last  few  days,  I  think  a  lot  of  organizations  and 
groups  and  so-called  think  tanks  among  them  have  suggested  that 
indeed  there  is  going  to  have  to  be  some  kind  of  contact  between 
the  United  States  and  Mexico,  and  other  nations  in  this  Hemi- 
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sphere  and  in  the  Caribbean  Basin.  That  is  going  to  take  some 
tough  decisions.  I  know  labor  opposed  the  Caribbean  Basin  Initia- 
tive last  year,  and  of  course,  you  suffered  a  very  significant  loss. 

The  majority  of  the  members  of  the  House  feel  there  has  to  be 
some  willingness  to  make  a  change  in  the  past  in  order  to  fulfill 
our  responsibilities  to  this  Hemisphere.  As  the  gentleman  from 
Florida  and  others  have  suggested,  if  we  don't  do  something  differ- 
ent and  be  willing  to  make  again  the  sort  of  leap  of  faith  so  that 
the  future  will  be  better  than  the  past,  we  are  going  to  condemn 
ourselves  to  have  the  one  export  they  do  have  in  abundance — 
human  beings. 

The  academic  groups — Brookings  Institution,  the  University  of 
California  at  Berkeley — have  suggested  there  needs  to  be  some 
kind  of  foreign  labor  program.  As  the  gentleman  from  Florida  has 
very  insightfully  brought  up,  it  is  tough  to  get  a  guy  to  move  from 
Bangor,  Maine  to  Fresno.  His  roots  are  in  Bangor,  Maine. 

He  is  a  French- American.  He  is  not  a  Californian. 

All  of  the  enticement  in  the  world,  all  of  the  pay  may  not  get 
him  out  there.  There  is  traditionally  migrant  labor,  either  U.S.  citi- 
zen or  non-U. S.  citizen,  willing  to  go  with  the  sun,  to  follow  mother 
nature's  time  clock. 

We  have  got  to  somehow  recognize  that  as  a  fact  of  life.  What  we 
do  with  it,  whether  we  enhance  the  H-2  program,  whether  we  get 
into  some  kind  of  a  cooperative  contact  between  the  United  States 
and  Mexico  with  regard  to  solutions,  including  this  idea  of  some 
kind  of  a  controlled  worker  program,  we  can't  ignore  it. 

But  I  really  feel  much  as  the  gentleman  has  that  this  is  a  socio- 
logical fact  in  America.  People  just  are  not  willing  to  suddenly 
move.  They  are  hardly  willing  to  go  from  city  to  city  within  Flor- 
ida, much  less  from  State  to  State  or  region  to  region. 

It  is  something  we  have  to  investigate. 

Mr.  Donahue.  I  think  that  the  unions  particularly  were  success- 
ful in  recruiting  all  of  the  workers  that  were  needed  on  the  Alas- 
kan pipeline,  and  they  all  came  from  the  lower  48.  But  they  came 
for  the  attractive  jobs  which  were  offered  there. 

I  think  there  is  a  continuing  migration  South  in  this  country. 
Houston  is  receiving  a  couple  of  thousand  people  every  week. 

Mr.  Mazzou.  I  have  been  reading  the  stories.  They  are  coming 
back  to  Detroit  from  Houston.  They  are  not  comfortable  in  Hous- 
ton. They  are  comfortable  in  Detroit. 

Mr.  Donahue.  I  am  a  New  Yorker  who  has  only  been  here  for  20 
years.  I  migrated. 

Mr.  Mazzoli.  I  agree.  It  is  true.  I  guess  if  you  said  to  people,  we 
will  give  you  $20  an  hour  to  pick  grapes,  maybe  some  would  go  out 
from  Bangor,  Maine.  But  I  just  wonder  how  long  they  would  stay. 

Of  course,  the  Alaskan  pipeline  was  a  private  job,  so  many  years 
and  that  is  it.  Where  you  pick  grapes  year  in  and  year  out,  it  is  a 
little  different  than  building  a  structure. 

Anyway,  it  has  been  an  interesting  conversation. 

Mr.  Donahue.  Mr.  Chairman,  may  I  just  comment,  clarify  for 
the  record  your  comments  on  the  Caribbean  Basin  Initiative?  We 
fully  supported  the  aid  provisions  of  the  Caribbean  Basin  Initiative. 
We  opposed  the  tax  incentive  provisions  of  the  CBI,  because  we 
think  it  would  encourage  the  runaway  employer  who  is  already 
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running  away  at  a  large  rate,  and  CBI  would  give  him  greater  en- 
couragement, and  that  it  was  contradictory  to  the  effort  to  provide 
tax  incentives  for  U.S.  employers  to  invest  in  the  United  States 
and  therefore,  self-defeating. 

We  fully  supported  the  aid  provisions  and  we  would  support  aid 
provisions  which  would  lead  to  job  creation. 

Mr.  Mazzoli.  Academicians  suggest  that  aid  programs  are  not 
enough  and  never  will  be.  That  unless  you  get  into  something  like 
changes  in  the  tariffs,  encouraging  imports,  reducing  tariff  bar- 
riers, unless  you  get  into  some  of  those  areas  which  are  really  sen- 
sitive, you  are  not  going  to  solve  the  problems. 

Thank  you  all  very  much. 

Mr.  Donahue.  Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  At  this  time  we  will  call  the  next  panel. 

Gentlemen,  I  appreciate  very  much  your  coming.  Many  of  you 
have  been  our  frequent  guests  in  the  past.  We  thank  you. 

Let  me  start  with  Mr.  Ellsworth,  of  the  National  Council  of  Agri- 
cultural Employers. 

TESTIMONY  OF  PERRY  E.  ELLSWORTH,  EXECUTIVE  VICE  PRESI- 
DENT, NATIONAL  COUNCIL  OF  AGRICULTURAL  EMPLOYERS; 
RUSSELL  R.  WILLIAMS,  PRESIDENT,  AGRICULTURAL  PRODUC- 
ERS, INC.;  HENRY  J.  VOSS,  MEMBER  OF  EXECUTIVE  COMMIT- 
TEE, AMERICAN  FARM  BUREAU;  TOM  HALE,  PRESIDENT,  CALI- 
FORNIA GRAPE  AND  TREE  FRUIT  LEAGUE;  GEORGE  SORN,  AS- 
SISTANT GENERAL  MANAGER,  FLORIDA  FRUIT  &  VEGETABLE 
ASSOCIATION;  JOHN  R.  NORTON  III,  CHAIRMAN  OF  THE  BOARD, 
UNITED  FRESH  FRUIT  &  VEGETABLE  ASSOCIATION;  R.  E.  HOR- 
NIBROOK,  CHAIRMAN,  LABOR  COMMITTEE,  NATIONAL  CATTLE- 
MEN'S  ASSOCIATION,  AND  FRATES  SEELIGSON,  PRESIDENT, 
TEXAS  &  SOUTHWESTERN  CATTLE  RAISERS  ASSOCIATION 

Mr.  Ellsworth.  Thank  you  very  much,  Mr.  Chairman.  We  ap- 
preciate the  opportunity  to  be  here  today. 

You  remarked  about  the  number  of  changes  coming  up  in  this 
bill.  I  think  I  can  give  you  a  good  answer  to  that,  and  that  is,  about 
2  years  ago  nobody  thought  the  legislation  had  any  chance  and  all 
of  a  sudden  that  scene  has  changed. 

We  are  very  concerned  over  the  effect  that  employer  sanctions 
may  have  upon  the  ability  of  this  Nation's  farmers  to  produce  food 
and  fiber.  It  is  no  secret  that  there  are  undocumented  agricultural 
workers  employed  in  agriculture,  and  that  such  workers,  while 
more  prevalent  in  some  areas,  work  in  nearly  every  State.  We 
know  that  some  of  them  live  there  year-round  to  do  their  work.  We 
know-  that  others  come  into  this  country  and  return  to  their  own 
country  which  they  have  no  intention  of  abandoning. 

No  one  knows  how  many  are  eligible  for  amnesty  under  the  pro- 
visions of  H.R.  1510,  how  many  who  are  eligible  will  apply  for  am- 
nesty, and  what  employment  such  workers  will  seek  once  granted 
amnesty.  But  even  without  statistics  or  experience  as  guides,  it  is 
safe  to  assume  if  H.R.  1510  becomes  law  the  agricultural  work 
force  will  be  reduced. 

NCAE  stated  at  numerous  hearings  and  in  written  statements 
submitted  for  sessions  of  the  Select  Commission  on  Immigration 
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and  Refugee  Policy,  and  before  this  subcommittee  and  other  con- 
gressional committees,  that  agricultural  employers  are  not  opposed 
to  the  imposition  of  agricultural  sanctions  provided  a  rapid  and  re- 
liable system  exists  for  the  identification  of  legal  workers  and  pro- 
vided provision  is  made  whereby  employers  can,  if  a  demonstrated 
need  exists,  obtain  supplemental  agricultural  workers  from  outside 

the  country.  .     ,         ,  , 

Contrary  to  allegations  made  by  others,  agricultural  employers 
would  greatly  prefer  to  hire  U.S.  citizens  and  legal  residents.  The 
cost  of  doing  so,  which  we  have  documented  many  times,  is  consid- 
erably less  than  participating  in  the  supplemental  worker  program. 

Assuming  for  the  moment  that  requests  for  supplemental  agri- 
cultural workers  could  be  processed  by  the  Department  of  Labor, 
and  we  don't  know,  under  the  H-2  program,  whether  it  can  or 
cannot  because  again  we  don't  know  how  many  numbers  are  in- 
volved; the  regulations  of  the  H-2  program  require  that  such  work- 
ers be  furnished  free  housing. 

Rightly  or  wrongly,  there  is  insufficient  approved  housing  in 
many  parts  of  the  country  and  it  would  be  virtually  impossible, 
both  fiscally  and  timewise,  for  agricultural  employers  to  construct 
such  housing. 

There  is  another  complication— zoning  laws.  One  community,  in 
particular,  upon  learning  that  an  employer  intended  to  build  a 
labor  camp,  met  in  extra  session  and  changed  its  zoning  rules. 

We  suggest  that  in  order  to  provide  a  rapid  method  of  being  sure 
of  the  identification  of  a  worker  as  legal,  that  the  social  security 
card  be  converted  to  a  counterfeit-resistant  document  probably 
with  a  picture  on  it  that  would  require  periodic  updating.  But  that 
seems  to  us  to  be  a  card  which  everyone  has  anyway,  and  it  there- 
fore is  not  adding  another  card. 

We  continue  our  strong  support  for  the  so-called  H-2  program 
and  urge  its  retention  in  H.R.  1510.  Experience  has  shown  that  the 
program  works  well  to  enable  agricultural  employers  with  a  labor 
shortfall  to  obtain  needed  workers.  There  are,  however,  agricultur- 
al employers  who  urge  that  the  committee  give  careful  thought  to 
the  inclusion  in  H.R.  1510  of  a  complementary  open  market  labor 
concept  in  addition  to  the  H-2  program,  and  you  will  hear  from 
others  about  that. 

As  an  alternative,  NCAE  suggests  that  the  subcommittee  con- 
sider a  transition  proposal  developed  by  the  agricultural  employ- 
ment work  group  funded  by  the  U.S.  Department  of  Agriculture. 
That  group  was  comprised  of  worker  representatives,  employers, 
employer  representatives,  and  academics.  Its  report  is  entitled 
"Alien  Workers  in  American  Agriculture:  An  Analysis  and 
Recommendations." 

Mr.  Mazzoli.  Sorry,  Mr.  Ellsworth,  your  time  has  expired. 
Maybe  you  can  summarize  the  remainder  of  your  points. 

Mr.  Ellsworth.  I  would  like  to  call  attention  to  the  middle  para- 
graph on  page  4,  the  last  three  lines,  the  large  paragraph.  It  says 
NCAE  urges  that  the  8-month  stay  provision  be  deleted  and  that 
the  Secretary  of  Labor  be  given  authority  to  determine  such  peri- 
ods. That  is  a  typographical  error.  I  intended  that  to  read  that  the 
Immigration  and  Naturalization  Service  be  given  this  authority  as 
it  now  has. 
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We  suggest  modifications  to  the  provision  regarding  denial  of  cer- 
tification in  a  strike  situation — and  that  is  in  here.  And  last  but 
not  least,  we  believe  that  any  employer  who  has  been  denied  certi- 
fication must  have  a  rapid  system  of  appealing  that  decision,  and 
we  urge  that  it  be  de  novo,  starting  from  the  beginning  again,  all 
facts  laid  on  the  table. 

Mr.  Mazzou.  Mr.  Ellsworth,  this  definition  of  strike,  is  that  the 
same  one  we  heard  yesterday  from  the  California  Chamber  of  Com- 
merce? I  believe  it  is. 

Mr.  Ellsworth.  I  might  say,  sir,  since  the  end  of  the  last  Con- 
gress and  up  until  now,  agricultural  people  have  been  working  and 
giving  days  and  days  of  thought  and  consideration  to  this.  So  you 
will  find  some  degree  of  similarity  in  what  is  being  said,  but  not 
complete. 

Mr.  Mazzou.  It  is  good  if  there  is.  It  gives  us  something  to  ana- 
lyze and  collate. 

[The  complete  statement  follows:] 
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STATEMENT 

of 

NATIONAL  COUNCIL  OF  AGRICOLTOPAL  EMPLOYERS 
before  the 
SUBCCfWITTEE  ON   II*1IGRATICN,    REFUGEES  AND    INTERNATIONAL  LAW 

of   the 

HOUSE  CONWITTEE  ON  THE  JUDICIARY 

regarding 

H.R.1510 

THE  IWOGRATICN  REFORM  AND  CObrTRDL  ACT  OF   1983 

by 

PERRY  R.  ELLSWORTH,  EXECUTIVE  VICE  PRESIDENT 

March  10,  1983 


The  National  Council  of  Agricultural  Einployers  is  a  voluntary  maribership  organization 
whDse  n^rbers  hire  an  estimated  seventy  five  percent  (75%)  of  the  seasonal  agricul- 
tural workers  eiqployed  in  this  country. 

NCAE  stfparts,  in  general,  efforts  to  control  the  flow  of  illegal  persons  into  this 
country.   It  is  very  concerned,  towever,  over  the  effect  that  enployer  sanctions  may 
have  v^xsn  the  ability  of  this  nation's  farmers  to  prodxace  food  and  fiber. 

It  is  no  secret  that  there  are  undocumented  agricultural  workers  aiployed  in  agricul- 
ture and  that  such  workers,  while  more  prevalent  in  sane   areas,  work  in  nearly  every 
State.  Many  urdocunented  agricultural  workers  live  in  this  country  year  'round. 
Others  cane  to  this  country  when  agricultural  enployment  is  available,  then  return 
to  their  hone  countries  which  they  have  no  intention  of  abandoning. 

No  one  knows  how  many  of  the  undocumented  agricultural  workers  are  eligible  for  aimesty 
under  the  provisions  of  H.R.1510,  how  roany  who  are  eligible  will  apply  for  aimesty, 
ana  what  enployment  such  workers  will  seek  once  granted  amnesty.   Even  without  statis- 
tics or  experience  as  guides,  it  is  safe  to  assume  that  if  H.R.1510  becomes  law,  the 
agricultural  work  force  will  be  reduced. 

History  has  demonstrated  that  there  £ire  not  new  enough  legal  agricultural  workers  to 
fill  the  need,  and  that  there  is  a  reluctance  on  the  part  of  many  who  might  perform 
agricultural  work  to  accept  and  continue  such  enployment  in  preference  to  other  met- 
hods of  meeting  their  financial  needs. 
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NCAE  has  stated,  at  numerous  hearings  and  in  written  statements  sutmitted  for  sessions 
of  the  Select  Cottmission  on  Inmigration  and  Refugee  Policy  and  at  hearings  on  this  le- 
gislation hield  during  the  97th  Congress,  that  agricultural  employers  are  not  OH»sed  to 
the  imposition  of  enployer  sanctions  provided  a  rapid  and  reliable  method  exists  for  the 
identification  of  legal  workers,  and  provided  provision  is  made  whereby  employers  can, 
if  a  demonstrated  need  exists,  obtain  sxj^jplenental  agricultural  workers  from  outside 
this  country.  NCAE  supported,  in  large  measure,  the  findings  of  the  Select  Caimission 
on  Inmigration  and  Refugee  Policy  which  stated,  in  part: 

"The  Department  of  Labor  shoxild  recarmend  changes  in 
the  H-2  program  which  would  inprove  the  fairness  of 
the  program  to  both  U.S.  workers  and  arployers." 

NCAE's  position  remains  unchanged. 

Contrary  to  allegations  made  by  others,  agricultural  employers  would  greatly  prefer 
to  hire  U.S.  citizens  and  legal  residents.     The  cost  of  doing  so  is  considerably 
less  than  participating  in  a  supplemental  worker  program.  ITiere  is  no  disn^Jtion 
of  a  legal  work  force  by  the  Immigration  and  Naturalization  Service. 

On  the  other  hand,  farmers,  unlike  non-agricultural  enployers,  must  have  sufficient 
numbers  of  reliable  and  able  workers  when  crops  are  ready  for  harvest.  Mother  Nature 
has  not  seen  fit  to  adjust  hier  schedule  to  acoomnodate  a  labor  shortage. 

Agricultural  employers  and  their  associations  have  spent  countless  hours  studying 
the  problem  and  seeking  ways  in  which  they  can  continue  to  operate  under  enployer 
sanctions.  They  have,  of  necessity,  viewed  the  problem  from  a  worst  possible 
scenario  point  of  view.  Assuming  a  total  of  300,000  undocumented  workers  currently 
employed  in  agriculture  (and  that  figure  may  be  too  large  or  too  small) ,  and  assuming 
that  many,  if  not  most  of  those  workers  will  be  ineligible  for  amnesty  or  will  seek 
non-agricultural  work  once  granted  amnesty,  there  is  the  very  real  likelihood  that 
the  U.S.  Department  of  Labor  could  not  process  the  requests  for  needed  supplemental 
workers . 

Assuming,  for  the  moment,  that  the  requests  for  supplemental  agricultural  workers 
could  be  processed  by  ttie  Department  of  Labor,  current  regulations  require  that 
such  workers  bo  furnished  free  housing.  Rightly  or  wrongly,  there  is  insufficient 
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approved  housing  in  many  parts  of  the  country  and  it  would  be  virtually  inpDssible, 
both  fiscally  ani   tiite-wise,  for  agricultural  employers  to  construct  such  housing. 

•n>ere  is  another  ccrpUcaUon zoning  laws.  One  comnunity  oouncil  recently  met 

in  extra  session  to  change  its  zoning  law  upon  learning  that  an  enployer  had  requested 
a  permit  to  build  such  housing. 

In  order  to  provide  a  rapid  and  reliable  method  of  idenUfying  legal  workers,  NCAE 
urges  the  Conmittee  to  include  in  H.R.1510  a  requirement  that  a  non-counterfeitable 
Social  Security  card  be  developed  arei  issued  as  rapidly  as  possible  to  all  persons- 
This  card  would  be  easily  carried.  Every  person  seeking  erployment  now  must  have 
such  a  card,  so  the  new  one  would  be  a  replacenent ,  not  a  work  permit.   If  a  t^TOto- 
graph  were  included,  and  NCAE  thinks  it  should  be,  the  card  could  be  up-dated, 
perhaps  every  ten  years. 

NCAE  conUnues  its  strong  support  for  the  so-called  H-2  program  and  urges  its  re- 
tention in  H.R.1510.  Experience  has  shown  that  the  program  works  well  to  enable 
agricultural  employers  with  a  labor  shortfall  to  obtain  needed  workers.  Ihere  are, 
however,  agricultural  enployers  who  urge  that  the  Conmittee  give  careful  thought  to 
the  inclusion,  in  H.R.1510  of  a  corplementary  open  market  labor  concept  in  addition 
to  the  H-2  program.  Such  a  concept  would  provide  that,  pursuant  to  verification  of 
need,  enployers  unable  to  meet  the  requiranents  of  the  H-2  program  could  obtain 
agricultural  workers  from  outside  the  United  States  to  fill  their  labor  shortfall. 

Such  a  program,  they  state,  would  provide  a  workable  mechanism  for  areas  where  large 
numbers  of  undocumented  workers  have  been  employed.  NCAE  understands  that  this  pro- 
posal will  be  in  bill  form  soon. 

It  will  not  be  difficult  for  an  atployer  v*d  has  utilized  a  very  small  nanber  of 
unaocunented  workers  to  make  the  transition  to  persons  who  are  U.S.  citizens  or 
tenporary  or  permanent  resident  aliens  authorized  to  seek  enployment.  On  the  other 
hand,  an  agricultural  erployer  who  has  been  using  a  work  force  ccrprised  of  mostly 
urtiDcunented  workers  will  face  an  almost  insurmountable  challenge  if  required  to 
convert,  overnight,  to  all  legal  workers. 

As  an  altemaUve,  NCAE  suggests  that  the  Subcomnittee  consider  a  transition  proposal 
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developed  by  the  Agricultural  Eitployment  Wbrk  Group,  funded  by  the  U.S.  Department 
of  Agriculture.  The  Work  Group  was  comprised  of  worker  representatives,  enployers 
and  enployer  representatives,  and  acadanics.   It's  report  is  entitled  "Alien  Workers 
in  American  Agriculture:  Analysis  and  Becoititiendations . " 

Turning  now  to  Section  211  of  H.R.1510,  NCAE  favors  the  provision  that  agricultural 
eraployers  need  not  apply  for  certification  for  tenporary  foreign  agricultural  workers 
more  than  50  days  in  advance  of  the  date  of  need.  Requiring  such  action  farther  in 
advance  of  date  of  need  can  result  in  estimates  rather  than  recognized  labor  require- 
ments. 

Enactment  of  the  InmLgration  Reform  and  Control  Act  of  1983  will  bring  about  changes 
of  unknown  magnitude  aivl  scope,  especially  in  agriculture.  Itie  Federal  government 
must  be  able  to  respond  to  agricultural  enployers'  needs  for  labor  in  a  manner  vrtiich 
assures  the  continued  production  of  food  and  fiber.  Fixing  the  stay  of  tatporary 
foreign  agricultural  workers  by  law  to  not  more  than  eight  (8)  months  in  any  calendar 
year  is,  at  best,  an  arbitrary  decision.  There  is  no  basis  in  fact  for  the  selection 
of  that  time  limit.  Setting  any  time  limit  based  on  experience  to  date  is  extranely 
dangerous  when  no  one  knows  with  certainty  how  many  enployers  will  need  hew  many 
workers  for  Jx3w  long.  NCAE  urges  that  the  eight  (8)  month  stay  provision  be  deleted 
and  that  the  Secretary  of  Labor  be  given  authority  to  determine  such  periods,  based 
on  facts  and  needs  as  this  legislation  becones  fully  effective. 

NCAE  agrees  that  an  employer  vAx)  violates  the  terms  of  the  H-2  program  should  be 
taken  to  task  in  some  manner.  Denial  of  certification  for  15)  to  three  years  seans, 
however,  to  be  a  severe  penalty  when  one  considers  that  such  action  could  put  a  farmer 
out  of  business.  NCAE  urges  that  the  period  be  reduced  to  no  more  than  one  year  or 
that  fines  be  iitposed  in  lieu  of  denial. 

A  key  provision  in  this  legislation  is  the  definition  of  "strike."  Present  language 
promulgated  in  Irtmigration  and  Naturalization  Service  regulations  (8  C.F.R.  214.2(h)  (10)) 
provides  that: 

A  petition  shall  be  denied  if  a  strike  or  other  labor  dispute  in- 
volving a  work  stoppage  or  layoff  of  enployees  is  in  progress  in 
the  occupation  and  at  the  place  the  beneficiary  is  to  be  enployed 
or  trained;  if  the  petition  has  already  been  approved,  the  approval 
of  the  beneficiary's  employment  or  training  is  automatically  sus- 
pended while  such  strike  or  other  labor  dispute  is  in  progress. 
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The  above  language,  coupled  with  the  Labor  Department's  interpretation  that  a  strike 
or  labor  dispute  exists  if  two  or  iiore  workers  act  in  concert,  can  prove  devastating 
to  an  agricultural  employer  at  the  height  of  harvest. 

NCAE  urges  atioption  of  the  following  language  to  define  an  agricultural  labor  dispute: 

A  labor  dispute  shall  be  deemed  to  exist  at  any  job  site  when  50 
percent  or  more  of  the  bona  fide  agricult\aral  anployees  of  an 
enployer,  withaut  coercion,  are  on  strike  against  that  einployer 
or  have  been  locked  out  by  that  enployer  on  account  of  a  good 
faith  dispute  over  wages,  hours  and  working  conditions.  Such 
laJxir  dispute  shall  be  deared  to  have  terminated  when  less  than 
50  percent  of  the  agricultural  employees  of  the  eirployer  remain 
on  strike,  but  in  no  case  shall  the  labor  dispute  survive  the 
term  of  enployment.  A  labor  dispute  shall  bar  replacements 
only  for  the  nuirtjer  of  strikers  actually  on  strike.  Certification 
for  the  ranainder  of  H-2  workers  applied  for  shall  be  granted 
if  the  application  is  in  order  and  all  other  criteria  are  met. 
Upon  application  of  any  interested  party,  the  Secretary  of 
Labor  shall,  within  3  days  where  possible,  but  not  more  than  5 
days  in  any  case,  conduct  a  hearing  to  determine  v*iether  a 
labor  dispute  exists  or  whether  a  labor  dispute  has  ter- 
minated, and  the  number  of  workers  affected  thereby. 

NCAE  strongly  endorses  the  provision  for  an  expedited  review  of  denials  of  certification, 
and  urges  that  provision  be  made  for  a  de  novo  adminstrative  hearing  at  an  aj^licantte 
request.   It  is  not  unconmon  for  a  crew  earlier  referred  to  an  agricultural  employer, 
to  notify  the  enployer  that  it  will  not  report  on  the  date  of  need,  as  agreed.  In  one  in- 
stance, a  crew  leader's  widow  telephoned  one  employer  to  say  that  her  husband  had 
died  (heart  attack)  and  the  crew  had  been  disbanded.   In  such  circumstances,  the 
Labor  Department  should  consider,  de  novo,  the  eirployer 's  earlier  request  for  certi- 
fication. To  do  less  would  leave  the  enployer  in  a  helpless  situation  for  needed 
labor. 
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No  program  such  as  that  provided  in  H.R. 1510  can  be  successfully  c^ierated  if  a  Stat^ 
or  States  enact  differing  legislation.  To  prevent  siich  a  hi^ly  undesireable  possi- 
bility, NCAE  asks  that  language  be  added  to  H.R.  1510  which  makes  it  clear  that  the 
provisions  of  Section  211  preerrpt  any  State  or  local  law  regulating  the  admission  of 
non-inmigrant  workers. 

Last,  but  by  no  means  least,  NCZAE  urges  that  language  be  included  in  H.R.  1510  to 
provide  that  the  Attorney  General,  in  consultation  with  the  Secretary  of  Labor,  and, 
in  connection  with  agricultural  labor  or  services,  the  Secretary  of  Agriculture,  sh«Lll 
approve  all  regulations  to  be  issued  iitplatenting  the  amendments  made  by  Section  211. 
The  need  for  agricultural  labor  in  sufficient  nvitfcers  and  at  specified  times  is  cru- 
cial to  this  country's  production  of  food  ard  fiber.  The  Select  Comidssion  on  Initii- 
gration  and  Refugee  Policy  reccmended  that  there  shoiild  be  changes  in  the  H-2  program 
to  iitprove  its  fairness  to  both  workers  and  eitployers.  NCAE  strongly  maintains  that 
there  are  two  "societies"  involved — workers  and  atployers.  Just  as  the  Secretary  of 
Tabor  has  concern  for  vrorkers,  the  Secretary  of  Agriculture  is  concerned  with  the 
prodiKtion  of  food  and  fiber.  The  latter  individual's  views  are  essential  where  the 
H-2  program  or  any  other  agricultural  worker  program  is  under  discussion.  The  Attorney 
General,  charged  with  responsibility  for  the  admission  of  persons  into  the  country, 
has  an  obvious  interest  and  can  serve,  should  the  need  arise,  as  a  disinterested 
mediator.  Working  together,  the  three  can  produce  equitable  regulations  to  inplement 
the  law  applying  to  this  inportant  segment  of  our  ecoi>cciy. 

Mr.  Mazzoli.  Mr.  Hale,  you  are  recognized  for  5  minutes. 

Mr.  Hale.  Thank  you,  Mr.  Chairman. 

It  is  the  position  of  the  league  that  there  needs  to  be  an  integrat- 
ed approach  to  dealing  with  the  problem  of  illegal  immigration  into 
this  country,  a  program  that  allows  those  who  have  resided  in  the 
United  States  for  some  time  to  remain  under  a  legal  status;  that 
allows  modification  of  the  existing  program  to  admit,  under  section 
101(a)(15)(H)(ii)  of  the  Immigration  and  Nationality  Act,  agricultur- 
al and  nonagricultural  foreign  works  to  perform  temporary  serv- 
ices or  labor,  and  that  also  provides  for  a  more  flexible  foreign 
worker  program  that  meets  the  needs  of  agricultural  employers 
who  produce  highly  seasonal  labor-intensive  perishable  crops. 

From  the  agricultural  perspective,  the  key  element  to  the  success 
or  failure  of  the  immigration  policy  is  the  implementation  of  a 
workable  program  to  admit  alien  workers  to  the  United  States  on  a 
seasonal  basis. 

According  to  Leonel  Castillo,  former  Commissioner  of  the  U.S. 
Immigration  and  Naturalization  Service: 

The  United  States  is  experiencing  the  world's  largest  temporary  worker  program, 
larger  even  than  the  guest  worker  programs  of  Switzerland,  France,  Holland,  and 
Germany.  Only  ours  is  unregulated,  resulting  in  the  Immigration  Service  having  to 
arrest  over  a  million  persons  annually,  whose  crime  is  that  they  want  to  work  in 
this  country. 

Economic  factors  will  continue  to  propel  immigrants  to  the 
United  States  within  a  legal  program,  if  available,  and  illegally  if 
not.  Any  program  for  dealing  with  immigration  must  take  into  con- 
sideration the  tremendous  drawing  power  of  the  United  States.  The 
Select  Commission  on  Immigration  and  Refugee  Policy  pointed  out 
that  all  studies  indicate  that  undocumented/ illegal  aliens  are  at- 
tracted to  this  country  by  U.S.  employment  opportunities.  Most 
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come  from  countries  that  have  high  rates  of  under-  and  unemploy- 

As  was  pointed  out  by  Carey  McWilliams,  in  the  book  "North 
from  Mexico": 

The  issue  has  always  turned  on  the  choice  between  planned  migration  and  un- 
planned immigration,  for  it  is  extremely  debatable  whether,  under  any  circum- 
stances, Mexican  workers  can  be  kept  from  crossing  the  border.  Given  the  attraction 
of  industrial  employment  in  the  United  States  and  the  ease  with  which  the  border 
can  be  crossed,  Mexicans  will  continue  to  follow  the  old  familiar  paths  which  lead 
north  from  Mexico. 

Any  immigration  policy  must  recognize  these  natural  forces 
when  attempting  to  balance  reasonable  controls  against  the  need 
for  foreign  workers  in  the  U.S.  economy.  The  correct  equation  to  be 
reached  is  one  that  allows  just  enough  legal  use  of  nonimmigrant 
aliens  to  meet  the  bona  fide  need  of  U.S.  producers  for  foreign 

workers. 

A  program  that  is  too  relaxed  will  have  no  effect  on  stemming 
the  flow  of  undocumented  workers,  with  attendant  abuses  of  em- 
ployers and  employees,  while  one  too  restrictive  will  work  to  drive 
the  flow  further  underground,  with  attendant  abuses  of  employers 
and  employees.  Neither  is  satisfactory.  We  must  be  cognizant  of 
the  fact  that  a  supplemental  foreign  agricultural  and  nonagricul- 
tural  work  force  will  continue  to  be  needed  in  several  industries. 

The  league  believes  that  the  needed  agricultural  work  force  can 
be  provided  by  a  modified  H-2  program  and  a  complementary  sea- 
sonal foreign  worker  program.  The  modifications  to  section  211  of 
H.R.  1520,  H-2,  have  been  described  by  others  and  will  be  described 
by  others  on  this  panel.  We  are  in  full  agreement  with  those  rec- 
ommended changes. 

These  corrections,  together  with  an  adequate  statutory  founda- 
tion that  the  H-2  program  is  to  be  liberally  construed  to  allow  for 
a  continuing  viable  flow  of  foreign  workers,  is  essential.  However, 
even  with  these  modifications,  considerable  segments  of  agriculture 
are  not  well-suited  for  the  H-2  program.  Those  farmers  who  pro- 
duce highly  perishable  labor-intensive  crops  and  who  have  a  large 
variability  in  their  demand  for  labor  are  ill-suited  for  the  highly 
regimented  inflexible  H-2  system. 

In  order  to  meet  the  needs  for  labor  in  the  production  of  highly 
perishable  and/or  labor-intensive  crops,  the  league  reconimends 
adoption  of  a  seasonal  foreign  worker  program  that  provides  in 
very  brief  summary  for  the  establishment  of  a  nonimmigrant  cate- 
gory for  seasonal  foreign  workers  who  are  coming  into  the  United 
States  for  a  period  not  to  exceed  11  consecutive  months  to  permit 
agricultural  labor;  that  the  Attorney  General  shall  establish  a  pro- 
gram for  admission  into  the  United  States  of  these  nonimmigrants. 

Such  program  shall  include  the  imposition  of  monthly  and 
annual  numerical  limitations  based  on  the  number  of  workers 
identified  by  agricultural  employers,  historical  employment  pat- 
terns, and  the  availability  of  domestic  workers. 

Nonimmigrant  visas  shall  be  made  available  in  accordance  with 
the  preference  system.  The  nonimmigrant  visas  issued  to  any  alien 
under  this  program  shall  not  limit  the  type  of  agricultural  employ- 
ment to  be  performed  or  limit  the  alien  selection  of  agricultural 
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employers.  The  workers  will  be  free  to  work  for  whomever  he 
chooses  and  to  follow  his  or  her  traditional  migratory  pattern. 

Agricultural  employers  should  not  be  required  to  furnish  housing 
that  is  not  presently  available  or  offered  to  domestic  employees; 
and  also,  that  is  not  presently  required  of  nonagricultural  employ- 
ers under  today's  existing  H-2  program. 

No  alien  admitted  for  this  seasonal  foreign  worker  program 
should  be  eligible  for  financial  assistance  under  any  Federal  pro- 
gram. Agricultural  employers  we  would  propose  pay  into  a  fund 
the  employee  portion  of  social  security  taxes  and  the  federally- 
mandated  portion  of  unemployment  insurance  tax.  This  sum 
should  be  returned  to  the  alien  upon  his  return  home.  It  shall  be 
retained  in  order  to  insure  the  alien's  maintenance  of  the  status 
under  which  he  or  she  was  admitted. 

We  believe  that  there  does  have  to  be  enforcement  provisions, 
that  the  employer  should  be  responsible  for  not  hiring  H-2  work- 
ers, if  he  is  under  this  program.  He  should  also  be  responsible  for 
not  hiring  foreign  workers  in  order  to  fill  a  vacancy  as  a  result  of  a 
labor  dispute. 

He  should  have  a  requirement  to  give  preference  to  hiring  do- 
mestic workers.  And  absent  these  actions  by  the  employer,  he 
should  be  penalized  and  not  allowed  to  work  under  the  program. 

The  league  is  very  much  in  favor  of  the  legalization  process,  and 
is  supportive  of  that. 

One  final  statement,  Mr.  Chairman. 

We  are  not  opposed  to  reasonable  sanctions  against  employers 
who  knowingly  and  willingly  hire  illegals,  provided  there  is  a  guar- 
anteed adequate  work  force,  that  there  is  even  enforcement  which 
includes  some  adjustment  that  will  have  to  be  made  to  search  war- 
rant provisions,  that  there  is  a  simple,  reliable  means  of  worker 
identification  that  doesn't  burden  the  employer  to  determine  au- 
thenticity, and  that  there  exist  a  requirement  that  any  person  or 
other  entity  that  refers  workers  be  responsible  for  establishing  the 
legal  status  of  those  workers,  checking  identification,  and  main- 
taining records,  and  be  subject  to  the  same  sanctions  as  employers. 

Thank  you. 

[The  complete  statement  follows:] 
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STATEMENT  OF  THE  CALIFORNIA  GRAPE  6  TREE  FRUIT  LEAGUE 

TO  THE 
SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES,  AND  INTERNATIONAL  LAW 

OF  THE 
HOUSE  OF  REPRESENTATIVES  COMMITTEE  ON  THE  JUDICIARY 

MARCH  10,  1983 
PRESENTED  BY  THOMAS  J.  HALE,  PRESIDENT 

The  California  Grape  6  Tree  Fruit  League  is  a  voluntary  membership 
organization  that  represents  growers  and  shippers  of  fresh  grapes,  peaches, 
pears,  plums,  nectarines,  cherries  and  other  deciduous  fruits  that  are 
produced  in  California  and  Arizona.   The  League  represents  about  85%   of 
the  total  product  grown  and  shipped  from  this  area. 

It  is  the  position  of  the  League  that  there  needs  to  be  an  integrated 
approach  to  dealing  with  the  problem  of  illegal  immigration  into  this 
country  —  a  program  that  allows  those  who  have  resided  in  the  United  States 
for  some  time  to  remain  under  a  legal  status;  that  allows  modification  of 
the  existing  program  to  admit,  under  section  101 (a) (1 5) (H) (i i )  of  the 
Immigration  and  Nationality  Act,  agricultural  and  non-agricultural  foreign 
workers  to  perform  temporary  services  or  labor;  and  that  also  provides  for 
a  more  flexible  foreign  worker  program  that  meets  the  needs  of  agricultural 
employers  who  produce  highly  seasonal -labor  intensive  perishable  crops. 
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From  the  agricultural  perspective,  the  key  element  to  the  success  or 
failure  of  the  immigration  policy  is  the  implementation  of  a  workable 
program  to  admit  alien  workers  to  the  United  States  on  a  seasonal  basis. 

According  to  Leonel Cast i  1  lo,  former  Commissioner  of  the  U.  S.  Immigration 
and  Naturalization  Service,  "The  U.  S.  is  experiencing  the  world's  largest 
temporary  worker  program,  larger  even  than  the  guestworker  programs  of 
Switzerland,  France,  Holland  and  Germany.   Only  ours  is  unregulated... 
(resulting)  in  the  Immigration  Service  having  to  arrest  over  a  million 
persons  annual ly. . .whose  crime  is  that  they  want  to  work  in  this  country." 

Economic  factors  will  continue  to  propel  immigrants  to  the  United  States, 
within  a  legal  program,  if  available  (and  illegally,  if  not).   Any  program 
for  dealing  with  immigration  must  take  into  consideration  the  tremendous 
drawing  power  of  the  United  States.   The  Select  Commission  on  Immigration 
and  Refugee  Policy  pointed  out  that  all  studies  indicate  that  undocumented/ 
illegal  aliens  are  attracted  to  this  country  by  U.  S.  employment  opportunities. 
Most  come  from  countries  that  have  high  rates  of  under-  and  unemployment. 
As  was  pointed  out  by  Carey  McWilliams,  in  the  book  North  from  Mexico, 
'The  issue  has  always  turned  on  the  choice  between  planned  migration  and 
unplanned  immigration,  for  it  is  extremely  debatable  whether,  under  any 
circumstances,  Mexican  workers  can  be  kept  from  crossing  the  border.   Given 
the  attraction  of  industrial  employment  in  the  United  States  and  the  ease 
with  which  the  border  can  be  crossed,  Mexicans  will  continue  to  follow 
the  old  familiar  paths  which  lead  north  from  Mexico." 
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Any  immigration  policy  must  recognize  these  natural  forces  when  attempting 
to  balance  reasonable  controls  against  the  need  for  foreign  workers  In  the 
U.  S.  economy.   The  correct  equation  to  be  reached  is  one  that  allows  just 
enough  legal  use  of  non- immigrant  aliens  to  meet  the  bona  fide  need  of 
U.  S.  producers  for  foreign  workers.   A  program  that  is  too  relaxed  will 
have  no  effect  on  stemming  the  flow  of  undocumented  workers,  while  one 
too  restrictive  will  work  to  drive  the  flow  further  underground,  with 
attendant  abuses  of  employers  and  employees.   Neither  is  satisfactory.   We 
must  be  cognizant  of  the  fact  that  a  supplemental  foreign  agricultural  and 
non-agricultural  workforce  will  continue  to  be  needed  in  several  industries. 

THE  H-2  PROGRAM 

H.R.1510  attempts  to  provide  a  program  to  admit  aliens  to  perform  services 
or  labor,  under  section  101  (a) (1 5) (H)  ( i i )  of  the  Immigration  and  Nationality 
Act.   There  Is  a  separate  treatment  for  agricultural  and  non-agricultural 
labor,  of  which  we  are  supportive.   For  agricultural  employment,  the 
provisions  fall  short  of  what  is  needed  in  the  following  respects: 

1.   A  workable  definition  of  "labor  dispute"  should  be 

included.   Under  the  present  definition  of  the  Department 
of  Labor  and  the  Immigration  and  Naturalization  Service, 
any  two  or  more  persons  at  a  jobslte  can  create  a  labor 
dispute,  thereby  foreclosing  an  employer  from  being 
certified  from  participating  In  the  H-2  program.   We 
instead  propose  that  a  labor  dispute  be  deemed  to  exist 
when,  "at  any  jobslte,  S0%   or  more  of  the  bona  fide 
agricultural  employees  of  an  employer,  without  coercion. 
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are  on  strike  against  that  employer  or  have  been  ioclced 
out  by  that  employer  on  account  of  a  good  faith  dispute 
over  wages,  hours  and  working  conditions."  A  labor  dispute 
should  be  deemed  to  have  terminated  when  less  than  the  50^ 
identified  above  remain  on  strike,  but  in  no  case  longer 
than  the  employee's  term  of  employment.  The  use  of  H-2 
workers  should  only  be  barred  on  jobs  specifically  vacant 
as  a  result  of  the  labor  dispute. 

2.  The  Attorney  General  needs  to  be  given  the  main  authority 

for  promulgating  regulations,  consulting  with  the  Secretary 

of  Agriculture  and  Secretary  of  Labor  on  an  equal  level. 

The  Attorney  General  is  charged  with  the  responsibility 
of  admitting  aliens  into  the  United  States,  and  is  in  a 

more  objective  position  to  promulgate  reasonable 

regulations  than  either  DOL  or  USDA. 

3.  The  adverse  effect  wage  rate  should  be  disallowed  as  a 
mechanism  for  ensuring  that  the  wages  and  working  conditions 
of  U.  S.  workers  are  not  affected  by  the  admittance  of 
foreign  workers.  There  is  no  similar  mechanism  for  non- 
agricultural  employers  using  H-2  workers.   In  addition, 

the  payment  of  federal  minimum  wages,  state  minimum  wages 
or  prevailing  wage  rates  in  the  area  of  employment, 
whichever  is  highest,  will  assure  no  adverse  effect  on 
the  wages  of  U.  S.  workers. 


472 


A.   Provisions  should  be  included  to  allow  employers  to  assist 
workers  in  making  housing  arrangements.   The  requiranent 
for  agricultural  employers  to  provide  housing  should  be 
disallowed,  the  same  as  currently  provided  in  the 
regulations  for  non-agricultural  employers. 

These  corrections,  together  with  an  adequate  statutory  foundation  that 
the  H-2  program  is  to  be  liberally  construed  to  allow  for  a  continuing, 
viable  flow  of  foreign  workers,  is  essential. 

Even  with  these  modifications,  considerable  segments  of  agriculture  are 
not  well  suited  to  the  H-2  program.   Those  farmers  who  produce  highly 
perishable,  labor-intensive  crops  and  who  have  a  large  variability  in  their 
demand  for  labor  are  ill-suited  for  the  highly  regimented,  inflexible  H-2 
system.  Also,  those  located  in  areas  producing  many  crops  and  varieties  of 
each  crop  (each  with  its  own  cultural  and  harvesting  requirements),  and  in 
areas  involving  numerous  producers,  are  similarly  incapable  of  utilizing 
the  H-2  program  without  major  disruptions  to  production  and  important 
tosses  of  food  crops. 

Consider,  for  example,  the  swelling  demand  for  labor  in  the  cherry  industry, 
where  labor  requirements  rise  from  a  level  of  A. 5  nian  hours  per  acre  in  the 
month  of  March  to  a  peak  of  316  fnan  hours  per  acre  during  the  harvest 
period  of  May  to  June.   This  meteoric  rise  in  the  demand  for  labor  is 
followed  by  a  correspondingly  dramatic  drop  in  demand,  as  only  about  two 
man  hours  per  acre  are  required  in  the  month  of  July. 
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Because  of  the  perishability  of  many  agricultural  commodities  and  the  whim? 
of  nature,  agricultural  employers  often  do  not  have  the  option  of  hiring 
smaller  crews  of  workers  over  a  longer  period  of  time.   Harvest  time 
demands  immediate  attention  to  avoid  crop  loss.   Because  many  domestic 
workers  are  unwilling  or  unable  to  accept  employment  for  such  short 
periods  of  time,  a  supplemental  seasonal  workforce,  usually  including 
undocumented  workers,  has  filled  the  gap.   These  workers  have  established 
work  patterns  that  may  involve  local  or  regional  migration;  they  rely  on 
a  developed  intelligence  system  in  deciding  who  to  work  for,  the  work 
to  perform  and  the  timing  for  seeking  job  opportunities.   There  are  no 
legal  restrictions  on  who  to  work  for  or  when  to  quit;  there  is  a  regular 
tendency  for  those  possessing  skills  to  locate  employers  who  require 
those  skills.   This  all  occurs  without  formal  work  orders,  government 
involved  screening  and  recruitment  procedures,  or  mandated  employer- 
employee  relationships. 

The  League  supports  maintaining  such  a  system  under  a  legal  framework  -- 
one  that  is  flexible  and  responsive  to  meet  this  need  of  many  agricultural 
producers.   This  system  would  be  complementary  to,  and  not  a  replacement  of, 
the  H-2  program. 

ELEMENTS  OF  THE  SEASONAL  FOREIGN  WORKER  PROGRAM 

In  order  to  meet  the  fnitial  needs  for  labor  in  the  production  of  highly 

perishable  food  commodities,  the  League  recommends  adoption  of  a  seasonal 

foreign  worker  program  that  provides: 

for  the  establishment  of  a  non-immigrant  category 
for  seasonal  foreign  workers  who  have  no  intention  of 
abandoning  their  residence  in  a  foreign  country,  vjho 
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are  nationals  of  the  foreign  country,  and  who  are  coming 
to  the  United  States  for  a  period  not  to  exceed  11 
consecutive  months  to  perform  seasonal  agricultural 
labor. 

the  Attorney  General,  in  consultation  with  the  Secretary 
of  Agriculture  and  the  Secretary  of  Labor,  shall  by 
regulation  establish  a  program  for  admission  into  the 
United  States  of  these  non-immigrants.   Such  program 
shall  include  the  imposition  of  monthly  and  annual 
numerical  limitations  applicable  to  the  issuance  of 
non-immigrant  visas,  based  on  the  number  of  workers 
identified  by  agricultural  employers.   The  non- immigrant 
visas  shall  be  made  available  in  accordance  with  a 
preference  system. 

the  non-immigrant  visa  issued  to  any  alien  under  this 
program  shall  not  limit  the  type  of  agricultural 
employment  to  be  performed,  or  limit  the  alien's 
selection  of  agricultural  employers. 

the  aliens  admitted  into  the  United  States  periodic- 
ally to  perform  agricultural  labor  must  be  continuously 
employeed  or  actively  seel<ing  employment  in  accordance 
with  usual  and  customary  employment  patterns  and 
practices. 

an  agricultural  employer  who  employs  these  non-immigrant 
aliens  shall  have  the  responsibility  of  recruiting,  in 
the  area  of  intended  employment,  willing  and  qualified 
domestic  workers  that  will  be  available  at  the  time  and 
place  needed,  and  shall  accept  for  employment  willing 
and  qualified  domestic  agricultural  workers  who  apply 
or  are  referred  to  the  employer. 

agricultural  employers  shall  timely  petition  the  Attorney 
General  for  authority  to  employ  foreign  agricultural 
workers  admitted  into  the  United  States. 

the  Attorney  General  shall  provide  an  expedited  procedure 
for  review  of  the  petitions  and  statements  f i led  by 
agricultural  employers,  and  determine: 

(a)  the  total  numerical  need  for  seasonal  agri- 
cultural workers  and  the  time  such  workers 
are  needed, 

(b)  the  estimated  availability  of  willing  and 
qualified  domestic  agricultural  workers  who 
will  be  available  at  the  time  and  at  the 
place  needed  in  the  area  of  production  to 
perform  agricultural  labor. 
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(c)  the  numerical  limitations  and  the  period  of  need 
for  seasonal  agricultural  foreign  workers,  based 
on  historical  agricultural  employment  patterns, 
availability  of  domestic  workers,  and  the  projected 
labor  needs  of  prospective  agricultural  employes. 

(d)  a  plan  for  admittance  of  aliens  into  the  United 
States,  in  accordance  with  a  preference  for  willing 
and  qualified  individuals. 

the  Attorney  General  shall  approve  and  endorse  the  petitions. 
After  receipt  of  the  endorsed  petitions,  the  consular 
officer  will  issue  non-immigrant  visas  to  the  requisite 
number  of  aliens.   Such  visas  shall  bear  a  special  symbol, 
and  identify  the  date  on  which  the  alien  is  to  return  to 
his/her  home  country. 

no  alien  admitted  for  this  seasonal  foreign  worker  program 
shall  be  eligible  for  any  financial  assistance  under  Federal 
law. 

agricultural  employers  of  non-immigrant  aliens  admitted  under 
this  program  shall  pay  the  employee  portion  of  social  security 
taxes  and  the  federally  mandated  portion  of  the  unemployment 
insurance  tax.   Such  sums  shall  be  retained  in  order  to  ensure 
the  alien's  rraintenance  of  the  status   under  which  he/she 
was  admitted  and  his/her  timely  departure  from  the  United 
States,  and  shall  be  paid  in  a  lump  sum  to  the  alien  if  it 
is  demonstrated  that  the  alien  has  participated  in  the 
seasonal  foreign  worker  program,  has  not  violated  any 
provision  of  the  program,  and  has  no  intention  of  abandoning 
his  residence  in  his  home  country.   The  payment  shall  be 
made  only  at  the  consulate  of  the  United  States  in  the  labor 
source  country  which  is  nearest  to  the  residence  of  the  alien. 

the  Attorney  General  may  impose  reasonable  penalties  for 
violations  up  to  and  including  removing  for  a  period  of  five 
years  the  employer's  authority  to  employ  seasonal  foreign 
workers  under  this  program. 

Violations  include  any  of  the  following  acts  of  the  employer: 

(a)  employment  of  foreign  agricultural  workers  under 
section  101  (a)(15) (H)  (i  i). 

(b)  employing  a  foreign  agricultural  worker  for  a 
job  opportunity  made  vacant  as  a  result  of  a 
labor  dispute. 

(c)  failure  to  hire  willing  and  qualified  domestic 
workers  that  are  available  at  the  time  and  at  the 
place  of  need. 
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(d)  knowingly  discriminating  against  domestic  employees. 

(e)  knowingly  hiring  illegal  aliens. 

"  It  shall  be  unlawful  for  anyone  to  knowingly  hire,  recruit  or 
refer  for  employment,  an  alien  admitted  to  the  United  States 
under  this  program  unless  he/she  has  received  the  proper 
authority.   Anyone  violating  this  provision  shall  be  subject 
to  civil  and  criminal  penalties. 

"  the  employer  portion  of  social  security  taxes  shall  be 

maintained  in  a  separate  fund  from  which  shall  be  paid  to  the 
Attorney  General  amounts  to  cover  reasonable  costs  of 
administration  and  enforcement  of  the  seasonal  agricultural 
foreign  worker  program. 


LEGALIZATION 

Title  I  I  I  of  H.R.I5IO  provides  for  adjustment  of  illegal  alien  status  to 
that  of  a  person  admitted  for  temporary  or  permanent  residence.   The  League 
Is  supportive  of  these  provisions.   We  would,  however,  encourage  that 
requirements  for  continuous  residency  necessary  to  qualify  for  legal  status 
be  based  on  a  reasonable  definition  of  what  is  "continuous."  The  legalization 
process  is  intended  to  avoid  major  disruption  in  the  lives  of  those  who 
have  resided  in  the  United  States,  and  a  conservative  construction  of  what 
is  "continuous"  would  defeat  the  intent  of  this  provision  for  farmworkers, 
who  generally  return  to  their  home  country  during  periods  of  low  employment. 

EMPLOYER  SANCTIONS 

The  League  does  not  oppose  reasonable  sanctions  against  employers  who 

knowingly  and  willfully  hire  illegal  aliens  provided : 

(a)  there  is  guaranteed  an  adequate  supply  of  foreign 
agricultural  workers, 

(b)  there  is  even  enforcement,  and  safeguards  to  protect 
against  selective  enforcement.   In  this  regard,  we 
urge  that  the  H.R.I5IO  bill  be  amended  to  incorporate 
the  requirement  for  a  properly  executed  search 
warrant  prior  to  enforcement  officials  entering  a 

a  farm  or  other  agricultural  operation. 
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(c)  there  exists  a  simple,  reliable  means  of  worker 
identification  that  doesn't  burden  the  employer 
to  determine  authenticity. 


We  appreciate  the  opportunity  to  present  our  views  and  recommendations  to 
this  Committee.   We  ask  your  careful  consideration  of  this  testimony  and 
adoption  of  an  immigration  program  described  herein  --  one  that  will 
provide  a  workable  system  to  gain  control  of  our  national  borders,  as  well 
as  provide  the  needed  seasonal  foreign  workforce  that  will  enable  continuous 
production  of  vital  foodstuffs  for  this  country. 

Mr.  Mazzoli.  I  might  mention  the  last  point  of  yours  was  men- 
tioned to  us  by  Congressman  Hank  Brown  of  Colorado  last  week.  It 
is  an  interesting  point. 

Mr.  Hornibrook,  the  chairman  of  the  Labor  Committee  of  the 
National  Cattlemen's  Association. 

Mr.  Hornibrook.  Thank  you. 

I  am  R.  A.  Hornibrook,  a  cattle  rancher  from  Goldendale.^ 

I  currently  serve  as  chairman  of  the  National  Cattlemen's  Labor 
Committee.  I  appreciate  the  opportunity  to  testify  before  you  today, 
representing  the  views  of  245,000  cattle  producers  and  feeders 
throughout  the  United  States. 

We  acknowledge  there  is  a  serious  problem  with  current  immi- 
gration laws,  and  the  flow  of  illegals  into  this  country.  However,  in 
our  opinion  H.R.  1510  is  perhaps  enabling  legislation  and  could  be 
interpreted  by  bureaucratic  people  to  a  different  category  than 
what  the  intent  we  are  working  for  is. 

I  am  often  reminded  of  OSHA  and  the  good  intent  that  happened 
in  the  Congress  in  passing  the  bill,  and  then  when  I  ran  into  it,  one 
of  our  hermit-type  cattlemen  got  caught  with  an  OSHA  inspector 
who  had  never  been  on  a  farm  before.  I  hope  this  doesn't  raise  the 
same  controversy  that  happened  with  those. 

We  recognize  a  majority  of  the  alien  agricultural  labor  is  associ- 
ated with  farming  and  harvesting  of  produce.  The  cattle  industry 
also  relies  on  the  same  labor  force  on  certain  occasions.  Occasional- 
ly we  have  to  go  out  and  glean  a  large  area  of  our  range  for  certain 
hazardous  weeds.  It  is  awfully  handy  to  be  able  to  call  and  get  30 
migrants  or  someone  who  can  walk  that  property,  get  over  it  and 
get  it  cleaned  out.  And  that  is  the  type  we  use.  We  use  them  in  our 
area  for  fencing,  and  sometimes  the  feed  lots  are  using  them  as 
riders  in  the  feed  lot. 

Our  needs  are  a  little  different.  We  don't  have  time  for  H-2  pro- 
grams. We  realize  we  need  them.  Some  of  the  H-2's  are  used  in  the 
feed  lots  as  riders. 

We  do  have  a  blanket  problem  with  an  easy-out  answer  to  am- 
nesty. We  know  of  people  who  have  come  to  this  country,  waited 
their  turn  and  worked  towards  getting  their  naturalization,  citizen- 
ship. Amnesty  under  these  conditions  we  feel  is  granting  citizen- 
ship to  people  who  have  been  here  in  opposition  to  the  law. 
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We  would  agree  with  the  well-documented  program  of  naturali- 
zation which  permits  the  needed  number  of  working  aliens  who 
would  be  gainfully  employed  to  become  citizens  and  providing  they 
meet  the  same  requirements  presently  set  forth  for  other  immi- 
grants seeking  citizenship  in  the  United  States. 

We  are  opposed  to  employer  sanctions  without  a  clearly  identi- 
fied, simple  working,  and  accountable  national  identity  program. 

On  the  national  identity  program,  I  have  had  people  come  to  me 
and  work  for  me  and  present  me  with  a  social  security  card  and 
other  identification,  only  to  get  a  letter  from  the  Social  Security 
Administration  that  that  card  and  that  name  didn't  match.  And  I 
had  to  send  back  and  notify  them  as  near  as  I  could  consider  there 
was  a  card  printed,  and  I  think  that  money  went  into  the  general 
fund  for  social  security.  And  if  we  have  refunded  it,  we  may  lose  a 
source  of  revenue  there. 

Mr.  Hall.  Is  it  fair  to  say  you  are  against  this  bill? 

Mr.  HoRNiBROOK.  I  think  we  are  getting  pretty  close  to  that. 

I  am  going  to  say  this.  We  as  cattlemen,  we  appreciate  your 
views  in  somewhat  of  a  unique  situation  here.  We  would  be  glad  to 
volunteer  our  services,  to  work  with  you,  and  see  if  we  cannot  work 
out  an  amiable  solution.  Your  situation  is  well-recognized.  You 
have  my  sympathies. 

[The  complete  statement  follows:] 
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H.R.    1510--Irnmigration    Reform 

and   Control    Act  of  1983 


Presented  by : 


Ted  Horni brook.   Chairman 

Labor  Committee 

Goldendale,   Washington 


March  10,  1983 


The  Natdonal   Cattlemen's  Association  is  the  national   spokesman  fox  all  segments 
of  the  nation's  beef  cattle  industry — including  cattle  breeders ,   producers ,   and 
feeders.      The  NCA   represents   approximately   245,000  professional    cattlemen   through- 
out  the  country.     Membership  includes  individual   members   as  well   as   50  affiliated 
state   cattle  associations  and  19   affiliated  national   breed  organizations . 
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SUMMARY 

The  NCA  acknowledges  that  there  are  serious   problems  with  current  immigra- 
tion laws  and  that  they  do  need  to  be  re-appraised  and  amended  to  bring  under 
control   the   increasing  flow  of  illegal    aliens   into  this  country. 

Corrective  legislation  must  recognize  the  needs   that  are  unique  in  agri- 
culture.    It  must  be  fair  and  equitable  to  the  employer  who  depends  on  alien 
labor  as  a  vital   part  of  his  operation. 

H.R.  1510,  the   Immigration  Reform  and  Control  Act  of  1983,  has,  as  is 
currently  introduced,  certain  provisions  which  we  believe  will   have  a  serious 
impact  on  agriculture. 

While  H.R.  1510  includes  many  areas  of  interest  to  the  cattle  industry, 
of  primary  concern  to  us  are  the  following: 

Legalization—The  NCA  believes  a  blanket  amnesty  will   send  the  wrong  sig- 
nal  to  the  impoverished  in  other  countries.     It  gives  an  unfair  favoritism  to 
those  who  have  willfully  broken  our  laws  over  those  who  wait  patiently  for 
legal   immigration.     It  contradicts  efforts  to  establish  control   of  our  borders, 
It  will   also  impose  an  undue  financial    burden  on  our  federal    government. 

Employer  Sanctions—The  NCA  opposes  employer  sanctions  without  a  clearly 
identified,  simple,  workable  and  accountable  national   identity  program. 

Provisions  in  H.R.  1510  essentially  place  the  whole  burden  of  responsi- 
bility on  the  employer  putting  him  in  the  role  of  enforcer,  which  should  not 
be  the  case. 

H-2  Worker  Programs— H-2  worker  programs  or  others  of  this  kind  must 
recognize  the  needs  of  agriculture.     They  must  include  criteria  that  is 
equitable  and  fair  for  both  the  employer  and  the  employee.     Burdensome  red 
tape  and  regulations  should  be  minimized. 

Such  programs  should  be- designed  to  work  and  help  the  agricultural 
operator,  not  discourage  him. 
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My  name  is   Ted  Horni brook,      I   am  a   cattle   rancher  from  Goldendale, 
Washington.      I   currently  serve  as   Chairman  of  the  National    Cattlemen's 
Association   Labor   Committeec      I   appreciate  the  opportunity  to  testify 
before  this   committee  today  representing  the  views  of  245,000  cattle  pro- 
ducers and  cattle   feeders  throughout  the  United  States.     The  NCA  position 
on   the  Immigration   Reform  Act  has   been  established  through  two  years 
developing  the  resulting  position  statement. 

The  NCA  is  vitally  interested  in   H.R.   1510,   the   Immigration   Reform 
and  Control  Act  of  1983.     We  believe  that  if  this   bill    is  enacted  as  intro- 
duced,  it  will    have  a  serious   impact  on  our  industry. 

We  acknowledge  there  are  serious   problems  with  the  current   immigration 
laws   and   that  they  do  need  to   be   re-appraised  and  amended  to   bring  under 
control    the  increasing  flow  of  illegal   aliens   into  this   country.     However, 
H.R.    1510  has   provisions  that,   in  our  opinion,   have  not  been   subject  to 
realistic  analysis  and  are  burdensome,  costly,   and  biased  against  agricultural 
employers. 

We   recognize  that  a  majority  of  the  alien   agricultural    labor  is  associ- 
ated with  farming  and  the  harvesting  of  produce.     The  cattle  industry  also 
relies  on  this  same  labor  force  for  certain  occasions. 

I  would   like  to  address   specific  provisions   in   H.R.   1510  which  are  of 
concern  to  the  cattle  industry. 

LEGALIZATION 

We  interpret  amnesty  for  illegal    aliens   as   an   "easy  out"  with  innumerable 
deficiencies.     Administration  officials  warned  Congress   in   July  1982  that  an 
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attempt  to   grant  blanket  amnesty,  to  minions  of  illegal   aliens  could  mean 
more  than   $10  billion  in  new  state  and   federal   welfare  costs  over  the   first 
four  years  after  becoming  legal.     A  blanket  amnesty   for  lawbreakers  or  the 
promise  of  it  sends   the  wrong  signal    to  the   impoverished  in  other  countries. 
This   is  a   contradiction  of  efforts   to  establish   controls   of  our  borders. 

Amnesty  gives  an  unfair  favoritism  to  those  who   have  willfully  broken 
our  laws  over  those  who  wait  patiently  for  legal    immigration.     The  very 
process  should  be  carefully  detailed  to  you,  before  this   bill   is  enacted. 

The  NCA,  while  opposing  a  blanket  naturalization  program,  would  be 
agreeable  to  a  well -documented  program  which  permits  the  needed  number  of 
working  aliens  who  would  be  gainfully  employed  to  become  citizens;  provided 
they  meet  the  same  requirements  presently  set  forth  for  other  immigrants 
seeking  citizenship  in  the  United  States. 

EMPLOYER  SANCTIONS 

The  NCA  is  opposed  to  employer  sanctions  without  a  clearly  identified, 
simple,  workable,  and  accountable  national    identity  program  that  will   not 
unfairly  discriminate  against  those  persons  of  foreign  extraction  that  are 
legally  in  the  United  States. 

Without  a  workable  national  identity  program,  employer  sanctions  would 
be  costly  and  unenforceable.  They  have  been  tried  without  success  in  other 
countries  as  well   as  in  several   states. 

Provisions  in  H.R.   1510  essentially  place  the  whole  burden  of  responsi- 
bility on  the  employer  putting  him  in  the  role  of  law  enforcer  which  should 
not    be    the  case. 

In  no  way  does  the  cattle  industry  endorse  the  concept  that  employer 
sanctions  should  include  criminal    penalties  making  a  convicted  felon  with 
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prison  sentencing  capability  on  an  otherwise  law  abiding,  tax  paying  employer. 

The  cattle  feedlots  and  processing  plants  are  dependent  on  a  permanent 
work  force  for  their  daily  operation;  not  one  that  might  be  seriously  depleted 
by  an  over-zealous  government  "hit  squad"  who  would  spend  an  undetermined 
length  of  time  in  interviews,  records  inspections,  and  searches  for  illegals. 

H-2  WORKER  PROGRAM 

H.R.  1510  does  make  certain  changes  in  the  H-2  worker  program  regarding 
agriculture.  Unfortunately,  we  do  not  believe  they  address  the  real  needs  of 
agriculture.  Agricultural  needs  for  a  temporary  worker  program  are  unique 
in  that  they  must  consider  seasonal  requirements,  climatic  conditions  as  well 
as  existing  livestock  and  crop  conditions. 

There  are  some  basic  criteria,  in  our  opinion,  which  must  be  in  any  pro- 
gram of  this  kind  to  be  workable  and  beneficial  for  agriculture,  the  employer 
and  employee  alike.  They  are: 

**Authority  for  administering  a  H-2  worker  program  for 
agriculture  should  be  assigned  to  the  U.S.  Department 
of  Agriculture. 
**The  H-2  program  must  be  made  flexible  because  it  pro- 
vides a  legal  framework  for  employing  labor  already 
present  in  the  American  labor  market. 
**The  local  labor  market,  for  labor  certification  purposes, 
should  mean  the  area  from  which  workers  can  and  would 
be  wining  to  commute  on  a  daily  basis. 
**The  H-2  program  should  have  minimum  recruitment  standards. 
**Ejnployers  should  not  be  required  to  retain  any  either 
domestic  or  H-2  workers  of  unacceptably  low  productivity 
beyond  a  reasonable  time. 
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**Emp1oyer  liability  and  responsibility  to  worker  bene- 
fits for  housing  and  food  should  be  included  as  in 
establishing  the  documented  prevailing  wage  rate. 

The  NCA  is  willing  and  anxious  to  work  with  members  of  this  committee 
and  staff  to  produce  legislation  that  will  help  to  correct  the  existing 
illegal  alien  problems.  We  must,  however,  keep  in  mind  that  agriculture 
needs  an  adequate  labor  force  at  the  right  time  to  continue  to  assure 
consumers  food  and  fiber  needs  at  reasonable  prices. 

We  appreciate  the  opportunity  to  be  here. 

Mr.  Mazzoli.  Mr.  Norton,  you  are  recognized  for  5  minutes. 

Mr.  Norton.  I  am  John  Norton,  president  of  the  J.  R.  Norton 
Co.,  Phoenix,  Ariz.,  and  chairman  of  the  executive  committee  of  the 
United  Fresh  Fruit  and  Vegetable  Association,  Irvine,  CaUf.,  of 
which  I  currently  serve  as  a  director  I  have  served  in  the  capacity 
of  board  chairman  of  both  of  these  organizations. 

I  would  like  to  add  that  I  have  been  an  agricultural  employer 
continuously  for  28  years,  and  10  of  those  years  I  employed  bra- 
ceros  under  the  old  Public  Law  78. 

The  United  Fresh  Fruit  and  Vegetable  Association,  "United,"  is 
the  national  trade  association  of  the  fresh  produce  industry.  Its  260 
member  companies  handle  over  80  percent  of  the  fresh  fruits  and 
vegetables  commercially  marketed  in  the  United  States  and  are  in- 
volved in  all  facets  of  the  industry,  including  growing,  shipping  and 
distributing  fresh  fruits  and  vegetables. 

The  Western  Growers  Association,  WGA,  is  a  trade  association 
representing  growers,  shippers  and  packers.  Its  members  produce 
the  vast  majority  of  the  fresh  fruits  and  vegetables  grown  in  Cali- 
fornia and  Arizona. 

Without  question,  the  fresh  fruit  and  vegetable  industry  is  the 
most  labor-intensive  segment  of  agriculture  in  the  United  States. 

The  industry  is  therefore  vitally  concerned  with  the  Immigration 
Reform  and  Control  Act  of  1983  that  is  now  pending  before  this 
subcommittee.  This  legislation,  as  you  know,  would  reform  the  Na- 
tion's immigration  laws  and  would  modify  the  existing  Department 
of  Labor  temporary  foreign  worker  program. 

We  want  to  thank  Chairman  Mazzoli  and  the  other  subcommit- 
tee members  for  this  opportunity  to  provide  our  industry's  views 
and  comments  on  this  most  important  legislation. 

At  United's  just-concluded  79th  annual  convention,  the  member- 
ship reaffirmed  a  policy  which  states  that  it  is  essential  that  an 
adequate  labor  force  be  available  to  our  agricultural  industry  and 
that  the  achievement  of  this  goal  may  necessitate  the  employment 
of  nonresident  labor.  However,  before  United  will  accept  any  pro- 
posal incorporating  sanctions  against  employers  of  undocumented 
workers,  employers  must  be  assured  of  an  adequate  work  force  and 
a  practical  means  of  positive  identification.  United  also  feels  that 
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any  proposed  legislation  must  provide  for  consideration  of  the  sea- 
sonal nature  of  agriculture's  labor  needs. 

Western  Growers  Association's  policy  statement  embodies  all  of 
the  concepts  outlined  by  United. 

The  fresh  fruit  and  vegetable  industry  objects  to  the  notion  that 
employers  should  be  utilized  as  the  primary  means  of  enforcing  the 
Nation's  immigration  laws.  No  matter  what  legislation  is  finally 
passed  by  this  Congress,  increased  enforcement  along  this  country's 
borders  with  Canada,  Mexico,  and  at  other  points  of  entry  must  be 
seriously  considered  if  we  are  to  stem  the  flow  of  illegal  immigra- 
tion. 

However,  if  the  employer  sanction  provisions  remain  in  H.R. 
1510,  the  fresh  fruit  and  vegetable  idustry  must  be  assured  that  it 
will  have  an  adequate  temporary  labor  force  through  a  reliable  and 
effective  foreign  worker  program.  It  is  estimated  that  well  over 
300,000  seasonal  workers  per  year  are  needed  to  meet  the  labor 
needs  of  the  industry. 

Fresh  fruits  and  vegetables,  for  the  most  part,  are  highly  perish- 
able commodities.  Harvesting  must  occur  as  soon  as  possible  after 
the  appropriate  level  of  maturity  is  reached.  The  maturity  of  these 
commodities  depends  on  many  factors  over  which  growers  have 
little  or  no  control,  not  the  least  of  which  is  the  peculiarities  associ- 
ated with  weather. 

Our  growers  and  shippers  do  not  have  the  luxury  of  waiting  sev- 
eral days  to  arrange  for  an  adequate  work  force.  They  must  have  a 
sufficient  number  of  workers  at  the  time  and  at  the  place  of  need  if 
we  as  an  industry  are  to  be  able  to  supply  a  bountiful  harvest  of 
fresh  produce  to  the  Nation's  citizens.  Any  temporary  foreign 
worker  program  that  Congress  approves  must  be  flexible  and  reli- 
able enough  to  meet  the  labor  needs  of  this  highly  labor-intensive 
industry. 

Time  and  time  again  the  industry  has  attempted  to  hire  an  ade- 
quate number  of  U.S.  workers.  Unfortunately,  in  virtually  all  in- 
stances we  are  left  with  the  same  inevitable  conclusion,  a  sufficient 
number  of  domestic  workers  who  are  willing,  able,  qualified  and 
available  to  perform  the  task  required  does  not  exist.  Domestic 
labor  sources  have  not  and  cannot  provide  sufficiently  dependable 
and  qualified  workers  to  meet  the  needs  of  this  industry.  A  work- 
able temporary  foreign  labor  program  is  essential  if  our  industry  is 
to  continue  to  provide  the  highest  quality  fruits  and  vegetables  at  a 
reasonable  cost  to  consumers. 

As  an  example,  following  highly  publicized  Border  Patrol  raids  of 
strawberry  fields  in  South  California,  the  growers  attempted  to 
hire  domestic  workers  through  the  State  employment  department. 
Although  offering  wages  from  $5  to  $10  per  hour,  most  employees 
referred  did  not  work  more  than  a  few  hours. 

As  currently  drafted,  we  believe  that  H.R.  1510  would  drastically 
and  adversely  affect  the  harvest  labor  availability  for  fresh  produce 
growers  and  severely  curtail  the  abundant  supply  of  our  naturally 
healthful  products  to  the  Nation's  consumers.  The  bill  would  re- 
quire our  members,  if  sufficient  number  of  domestic  employees  are 
unavailable  for  hire,  to  utilize  an  H-2  program  which  permits  the 
employment  of  temporary  foreign  nationals  in  U.S.   agriculture. 
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This  bill  specifically  addresses  the  H-2  program  and  a  number  of 
its  provisions.  . 

The  H-2  program  has  been  successfully  utilized  on  a  very  limited 
basis.  I  stress  limited  because  in  fact  no  more  than  18,000  H-2 
workers  on  an  annual  basis  have  ever  been  employed  in  the  United 
States.  While  we  urge  that  the  basic  framework  of  this  program  be 
retained,  we  strongly  recommend  that  it  be  modified  to  take  into 
account  the  high  labor  intensity  and  perishability  of  our  crops. 

Specifically,  we  recommend  that  section  211  be  amended  by 
giving  the  Attorney  General,  in  consultation  with  the  Secretary  of 
Agriculture  and  the  Secretary  of  Labor,  the  lead  authority  and  re- 
sponsibility for  approving  all  future  regulations  promulgated  under 
an  H-2  program. 

As  the  Immigration  and  Naturalization  Service,  an  arm  of  the 
Department  of  Justice,  is  the  chief  agency  enforcing  this  act,  we  be- 
lieve that  the  Attorney  General  is  the  proper  authority  for  approv- 
ing and  implementing  such  regulations.  The  Attorney  General  can 
also  act  in  the  capacity  of  a  disinterested  third  party  where  a  genu- 
ine difference  of  opinion  may  occur. 

Over  the  years,  the  Department  of  Labor  has  interpreted  the 
terms  "strike"  or  "labor  dispute"  to  mean  occasions  when  two  or 
more  workers  act  together.  In  those  cases  of  a  strike  or  labor  dis- 
pute, an  employer's  petition  for  H-2  workers  has  been  denied. 
Severe  disruption  of  a  farmer's  harvesting  operations  has  resulted 
from  this  action.  We  propose  that  the  definition  of  a  strike  or  labor 
dispute  be  clarified  so  that  disruption  of  harvesting  operations 
would  be  minimized.  To  accomplish  this  goal,  we  recommmend  the 
following  legislative  language: 

A  labor  dispute  shall  be  deemed  to  exist  at  any  job  site  when  50  percent  or  more 
of  the  bona  fide  agricultural  employees  of  an  employer,  without  coercion,  are  on 
strike  against  that  employer  or  have  been  locked  out  by  that  employer  on  account 
of  a  good  faith  dispute  over  wages,  hours  and  working  conditions. 

Such  labor  dispute  shall  be  deemed  to  have  terminated  when  less  than  50  percent 
of  the  agricultural  employees  of  the  employer  remain  on  strike,  but  in  no  case  shall 
the  labor  dispute  survive  the  term  of  employment.  A  labor  dispute  shall  bar  replace- 
ments only  for  the  number  of  strikers  actually  on  strike.  Certification  for  the  re- 
mainder of  H-2  workers  applied  for  shall  be  granted  if  the  application  is  in  order 
and  all  other  criteria  are  met.  Upon  application  of  any  interested  party,  the  Secre- 
tary of  Labor  shall,  within  3  days  when  possible,  but  not  more  than  five  days  in  any 
case,  conduct  a  hearing  to  determine  whether  a  labor  dispute  exists  and/or  whether 
a  labor  dispute  has  terminated,  and  the  number  of  workers  affected  thereby. 

Moreover,  H.R.  1510  must  be  amended  to  specifically  provide  for 
Federal  preemption.  For  example,  two  bills  now  pending  before  the 
California  Legislature  would  preclude  Californians  frorn  participat- 
ing in  any  temporary  foreign  worker  program.  Individual  States 
must  not  be  allowed  to  cut  off  a  farmer's  labor  supply,  particularly 
if  the  H-2  program  is  the  only  program  available  to  a  grower  to 
meet  his  labor  needs. 

Additionally,  the  fresh  fruit  and  vegetable  industry  belies  that 
there  is  considerable  merit  to  a  proposal  developed  by  the  Agricul- 
tural Employment  Work  Group  which  meets  under  the  auspices  of 
the  Department  of  Agriculture.  That  group,  comprised  of  employ- 
ers, employee  representatives,  and  academicians,  recommended  a 
program  of  orderly  transition  from  the  current  system  of  tempo- 
rary worker  supply  to  one  which  requires  the  employment  of  do- 
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mestic  workers  or,  in  the  alternative,  the  employment  of  workers 
either  under  a  temporary  foreign  worker  program  or  an  H-2  pro- 
gram. We  suggest  that  the  subcommittee  give  this  proposal  serious 
consideration. 

We  feel  that  the  modifications  to  the  H-2  program,  as  provided 
for  in  H.R.  1510  and  those  we  have  recommended,  will  result  in  a 
more  streamlined  H-2  program  for  fruit  and  vegetable  employers. 
However,  we  continue  to  be  concerned  that  the  additional  estimat- 
ed 300,000  foreign  workers  that  will  be  needed  by  this  industry  if 
the  bill  passes  will  never  be  certified  in  a  timely  manner  by  the 
Department  of  Labor. 

Therefore,  we  propose  that  those  employers  who  opt  to  do  so  be 
given  the  opportunity  to  avail  themselves  of  an  open-market-type 
foreign  worker  program.  Such  a  program  would  be  designed  as  a 
more  flexible  alternative  that  would  better  meet  the  needs  of  those 
employers  growing  the  most  highly  perishable  and  labor-intensive 
fresh  fruits  and  vegetables. 

Finally,  we  strongly  recommend  that  the  bill  should  include  a  re- 
quirement that  the  Border  Patrol  obtain  properly  executed  search 
warrants  for  the  grower's  consent  before  entering  a  grower's  har- 
vesting operation. 

The  Border  Patrol's  own  statistics  reveal  that  while  only  7  to  10 
percent  of  this  country's  undocumented  aliens  are  employed  in  ag- 
riculture, approximately  50  percent  of  the  Border  Patrol's  appre- 
hensions of  aliens  occur  in  agriculture.  This  disparity  results  from 
the  Patrol's  current  right  to  enter  open  fields  without  a  search 
warrant. 

In  all  other  industries,  the  Border  Patrol  must  have  a  search 
warrant  before  it  may  enter  a  plant,  a  factory,  a  hotel,  or  a  build- 
ing to  search  for  undocumented  aliens.  Growers  have  exactly  the 
same  expectation  of  privacy  in  their  fields  as  factory  owners  and 
hotel  operators.  This  right  is  guaranteed  under  the  fourth  amend- 
ment to  the  Constitution. 

We  once  again  want  to  pledge  our  continued  support  and  assist- 
ance to  you.  Chairman  Mazzoli,  and  to  the  other  members  of  the 
committee  as  you  work  for  needed  reforms  in  the  Nation's  immi- 
gration laws  and  as  you  develop  a  truly  workable  foreign  agricul- 
tural labor  program  for  U.S.  agriculture. 

Mr.  Mazzoli.  Thank  you. 

[The  complete  statement  follows:] 
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I  am  John  Norton,  President  of  the  J.R.  Norton  Company,  Phoenix, 
Arizona  and  Chairman  of  the  Executive  Committee  of  the  United  Fresh 
Fruit  and  Vegetable  Association,  Alexandria,  Virginia.   In  addition 
to  presenting  this  statement  on  behalf  of  United,  I  also  represent 
the  Western  Growers  Association,  Irvine,  California,  of  which  I  cur- 
rently serve  as  a  director.   I  have  served  in  the  capacity  of  Board 
Chairman  of  both  of  these  organizations. 

The  United  Fresh  Fruit  and  Vegetable  Association  (United) ,  is  the 
national  trade  association  of  the  fresh  produce  industry.   Its  2600 
member  companies  handle  over  80  percent  of  the  fresh  fruits  and  vege- 
tables conunercially  marketed  in  the  U.S.  and  are  involved  in  all  facets 
of  the  industry  including  growing,  shipping  and  distributing  fresh 
fruits  and  vegetables. 

The  Western  Growers  Association  (WGA)  is  a  trade  association 
representing  growers,  shippers  and  packers.   Its  members  produce  the 
vast  majority  of  the  fresh  fruits  and  vegetables  grown  in  Calj  fornia 
and  Arizona. 

Without  question,  the  fresh  fruit  and  vegetable  industry  is  the 
most  labor  intensive  segment  of  agriculture  in  the  United  ."States. 

The  industry  is  therefore  vitally  concerned  with  the  "Immigration 
Keform  and  Control  Act  of  1983"  that  is  now  pending  before  this  sub- 
committee.  This  legislation,  as  you  know,  would  reform  the  nation's 
immigration  laws  and  would  modify  the  existing  Department  of  Labor 
temporary  foreign  worker  program.   We  want  to  thank  Chairman  Mazzoli 
and  tne  other  subcommittee  members  for  this  opportunity  to  provide  our 
industry's  views  and  comments  on  this  most  important  legislation. 

At  United' s  just-concluded  79th  Annual  Convention,  the  membership 
reaffirmed  a  policy  which  states  that  it  is  essential  that  an  adequate 
laDor  force  be  available  to  our  agricultural  industry  and  that  the 
achievement  of  this  goal  may  necessitate  the  employment  of  non-resident 
labor.   However,  before  United  will  accept  any  proposal  incorporating 
sanctions  against  employers  of  undocumented  workers,  employers  must 
be  assured  of  an  adequate  work  force  and  a  practical  means  of  positive 
iaentif ication.   United  also  feels  that  any  proposed  legi'^lation  must 
provide  for  consideration  of  the  seasonal  nature  of  agriculture's 
laoor  needs. 
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Western  o-'owers  Association's  policy  statement  embodies  all  of  the 
concepts  outlined  by  United. 

The  fresh  fruit  and  vegetable  industry  objects  to  the  notion  that 
employers  snould  be  utilized  as  the  primary  means  of  enforcing  the 
nation's  immiaration  laws.   No  matter  what  legislation  is  finally  passed 
Dv  tnis  Congress,  increased  enforcement  alnng  thi'^  country's  borders 
with  Canada,  Mexico  and  at  other  points  of  entry  must  be  seriously  con- 
sidered if  we  are  to  stem  the  flow  of  illegal  immigration. 

However,  if  the  employer  sanction  provisions  remain  in  HR  1510, 
the  fresh  fruit  and  vegetable  industry  must  be  assured  that  it  will 
iiave  an  adequate  temporary  labor  force  through  a  reliable  and  effective 
foreign  worker  proaram.   It  is  estimated  that  well  over  300,000  seasonal 
workers  per  year  are  needed  to  meet  the  labor  needs  of  the  industry. 

Fresh  fruits  and  vegetables,  for  the  most  part,  are  highly  perish- 
able commodities.   Harvesting  must  occur  as  soon  as  possible  after  the 
appropriate  level  of  maturity  is  reached.   The  maturity  of  these  commodi- 
ties depends  on  many  factors  over  which  growers  have  little  or  no  control. 
i\lot  the  least  of  which  is  the  peculiarities  associated  with  weather.   Our 
growers  and  shippers  do  not  have  the  luxury  of  waiting  several  days  to 
arrange  for  an  adequate  work  force.   They  must  have  a  sufficient  number 
of  worKers  at  the  time  and  at  the  place  of  need  if  we  as  an  industry  are 
to  be  able  to  supply  a  bountiful  harvest  of  fresh  produce  to  the  nation's 
citizens.   Any  temporary  foreign  worker  program  that  Congress  approves 
must  ))e  flexible  and  reliable  enough  to  meet  the  labor  needs  of  this 
nighly  labor  intensive  industry. 

Time  and  time  again,  the  industry  has  attempted  to  hire  an  adequate 
number  of  U.S.  workers.   Unfortunately,  in  virtually  all  instances  we 
are  left  with  the  same  inevitable  conclusion .. .a  sufficient  number  of 
domestic  workers  who  are  willing,  able,  qualified  and  available  to  per- 
form the  tasks  required  does  not  exist.   Domestic  labor  sources 
nave  not  and  can  not  provide  sufficiently  dependable  and  qualified 
workers  to  meet  the  needs  of  this  industry.   A  workable  temporary 
foreign  labor  program  is  essential  if  our  industry  is  to  continue  to 
provide  the  highe«^t  quality  fruits  and  vegetables  at  a  reasonable  cost 
to  consumers. 

As  an  example,  following  highly  publicized  border  patml  raids  of 
strawberry  fields  in  southern  California,  the  growers  attempted  to  hire 
domestic  workers  tnrough  the  state  employment  department.   Although 
offering  wages  from  ^5.00  to  $10.00  per  hour,  most  employees  referred 
dia  iiot  work  more  than  a  few  hours . 

As  currently  drafted,  we  believe  that  HR  1510  would  drastically 
and  adversely  affect  the  harvest  labor  availability  for  fresh  produce 
growers  and  severely  curtail  the  abundant  supply  of  our  naturally 
nealthful  products  to  the  nation's  consumers.   The  bill  would  require 
our  members,  if  suffici-ent  numbers  of  domestic  employees  are  unavailable 
for  hire,  to  utilize  an  H-2  program  which  permits  the  employment  of 
temporary  foreign  nationals  in  United  States  agriculture.   This  bill 
S;;eci Ileal ly  addresses  the  H-2  program,  and  a  number  of  its  provisions. 
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Tlie  H-2  program  ha^  been  successfully  utilized  on  a  very  limited 
basis.   1  stress  limited  because,  in  fact,  no  more  than  18,000  H-2 
workers  on  an  annual  basis  have  ever  been  employed  in  the  United  States. 
While  we  urge  that  the  basic  framework  of  this  program  he  retained,  we 
strongly  recommend  that  it  be  modified  to  take  into  account  the  high 
labor  intensity  anu  pprishability  of  our  crops. 

Specifically,  we  recommend  that  section  211  be  amended  by  giving 
the  Attorney  General,  in  consultation  with  the  Secretary  of  Agriculture 
and  the  Secretary  of  Labor,  the  lead  authority  and  responsibility  for 
approving  all  future  regulations  promulgated  under  an  H-2  program. 

As  the  Immigration  and  Naturalization  Service,  an  arm  of  the  Depart- 
ment of  Justice,  is  the  chief  agency  enforcing  this  Act,  we  believe  that 
the  Attorney  General  is  the  proper  authority  for  approving  and  imple- 
■menting  such  regulations.   The  Attorney  General  can  also  act  in  the 
capacity  of  ^  disinterested  third  party  where  a  genuine  difference  of 
opinion  may  occur. 

Over  the  years,  the  Department  of  Labor  has  interpreted  the  terms 
"strike"  or  "labor  dispute"  to  mean  occasions  when  two  or  more  workers 
act  together.   In  those  cases  of  a  strike  or  labor  dispute,  an  employer's 
petition  for  H-2  workers  has  been  denied.   Severe  disruptinn  of  a  farmer's 
harvesting  operations  has  resulted  from  this  action.   We  propose  that 
the  definition  of  a  "strike"  or  "labor  dispute"  be  clarified  so  that 
disruption  of  harvesting  operations  would  be  minimized.   To  accomplish 
tnis  goal,  we  recommend  the  following  legislative  language:   "A  labor 
dispute  snail  he  deemed  to  exist  at  any  job  site  when  50  percent  or 
more  of  tne  bona  fide  agricultural  employees  of  an  employer,  without 
coercion,  are  on  strike  against  that  employer  or  have  been  locked  out 
by  tnat  employer  on  account  of  a  good  faith  dispute  over  wages,  hours 
and  working  conditions.   Such  labor  dispute  shall  be  deemed  to  have 
terminated  when  less  than  50  percent  of  the  agricultural  employees  of 
the  employer  remain  on  strike,  but  in  no  case  shall  the  labor  dispute 
survive  the  term  of  employment.   A  labor  dispute  shall  bar  replacements 
only  for  the  number  of  strikers  actually  on  strike.   Certification  for 
the  remainder  of  H-2  workers  applied  for  shall  be  granted  if  the  appli- 
cation is  in  order  and  all  other  criteria  are  met.   Upon  application  of 
any  interested  party,  the  Secretary  of  Labor  shall ,  within  3  days  when 
possible,  but  not  more  than  5  days  in  any  case,  conduct  a  hearing  to 
determine  whether  a  labor  dispute  exists  and/or  whether  a  labor  dispute 
nas  terminated,  and  the  number  of  workers  affected  thereby." 

Moreover,  HR  1510  must  be  amended  to  specifically  provide  for  federal 
preemption.   For  example,  two  bills  now  pending  before  the  California 
legislature  would  preclude  Californians  from  participating  in  any  tempo- 
rary foreign  worker  program.   Individual  states  must  not  be  allowed  to 
cut  off  a  farmer's  labor  supply,  particularly  if  the  H-2  program  is  the 
only  program  available  to  a  grower  to  meet  his  labor  needs. 
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Additionally,  the  fresh  fruit  and  vegetable  industry  believes  that 
t.iere  is  considerable  merit  to  a  proposal  developed  by  the  Agricultural 
titijloyment  Work  Group  which  meets  under  the  auspices  of  the  Department 
of  Agriculture.   That  group,  comprised  of  i=>mployers,  employee  repre- 
sentatives and  academicians,  recommended  a  program  of  orderly  transition 
from  tne  cui icuL  system  of  temporary  worker  supply,  to  one  which  requires 
the  employment  of  domestic  workers,  or  in  the  alternative,  the  employ- 
ment of  workers  cither  under  a  temporary  foreign  worker  program  or  an 
H-2  program.   We  suggest  that  the  subcommittee  give  this  proposal 
serious  consideration. 

We  feel  that  the  modifications  to  the  h-2  program,  as  provided  for 
in  HK  1510  and  those  we  have  recommended,  will  result  in  a  more  stream- 
lined H-2  prowram  for  fruit  and  vegetable  employers.   Howevpr,  we  con- 
tinue to  be  conrrerned  that  the  additional  estimated  300,000  foreign 
workers  that  will  be  needed  by  this  industry  if  the  bill  passes  will 
n»^ver  be  certified  in  a  timely  manner  by  the  Department  of  Labor. 

Tnerpfore,  we  propose  that-  those  employers  who  opt  to  do  so  be 
given  the  opportunity  to  avail  themselves?  of  an  open-market  type  foreign 
worker  program.   Such  a  program  would  be  designed  as  a  more  flexible 
alternative  that  would  better  mept  the  needs  of  those  employers  growing 
tne  most  highly  perishable  and  labor  intensive  fresh  fruits  and  vegetables. 

finally,  we  strongly  recommend  that  the  bill  should  include  a  require- 
ment that  the  Border  Patrol  obtain  properly-executed  search  warrants  or 
the  grower's  consent  before  entering  a  grower's  harvesting  operation. 

The  Border  Patrol's  own  statistics  reveal  that  while  only  seven  to 
ten  percent  of  this  country's  undocumented  aliens  are  employed  in  agri- 
culture, approximately  50  percent  of  the  Border  Patrol's  apprehensions 
of  aliens  occur  in  agriculture.   This  disparity  results  from  the  Patrol's 
current  right  to  enter  open  fields  without  a  search  warrant. 

In  all  other  industries,  the  Border  Patrol  must  have  a  search  warrant 
before  it  may  enter  a  plant,  a  factory,  a  hotel,  or  a  building  to  search 
for  undocumented  aliens.   Growers  have  exactly  the  same  expectation  of 
privacy  in  their  fields  as  factory  owners  and  hotel  operators.   This 
right  is  guaranteed  under  the  Fourth  Amendment  to  thp  Constitution. 

We  once  again  want  to  plpdge  our  continued  support  and  assistance 
to  you.  Chairman  Mazzoli,  and  to  the  other  members  of  the  committe'=  as 
you  work  for  needed  reforms  in  the  nation's  immigration  laws  and  as  you 
develop  a  truly  workable  foreign  agricultural  labor  program  for  United 
States  agriculture. 
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Mr.  Mazzou.  Mr.  Seeligson. 

Mr.  Seeligson.  My  name  is  Frates  Seeligson.  I  am  a  cattle  ranch- 
er from  San  Antonio,  Tex.  Presently  I  am  serving  as  president  of 
the  Texas  &  Southwestern  Cattle  Raisers  Association,  representing 
14,000  members  in  Texas,  Oklahoma,  and  surrounding  States. 

The  Texas  &  Southwestern  Cattle  Raisers  Association  operates 
on  the  basis  of  the  following  premises. 

The  first  is  that  Mexico's  problem  is  our  problem.  She  is  our 
country's  largest  oil  supplier,  our  third  largest  trading  partner,  and 
owes  our  banks  $25  billion.  We  have  to  provide  an  outlet  for  her 
unemployed  masses  who  are  coming,  like  it  or  not.  We  have  jobs 
that  our  people  don't  want  and  their  people  do.  We  want  to  have 
enough  control  to  stop  the  flow. 

The  only  thing  in  worse  shape  than  Mexico's  problem  is  our  im- 
migration problem.  The  situation  is  completely  out  of  hand. 
Nobody  knows  how  many  illegal  aliens  there  are,  where  they  are, 
or  what  they  are  doing.  Most  of  them  who  want  in  eventually  get 
in.  With  the  tide  of  illegal  immigration,  not  only  from  Mexico  but 
all  over  the  world,  it  is  imperative  that  we  seize  control  of  our  bor- 
ders if  we  wish  our  country  to  keep  any  kind  of  semblance  to  the 
one  which  we  know  and  love. 

Mexico  is  in  a  sorry  mess.  She  owes  $85  billion  in  foreign  debt. 
Although  no  one  really  knows,  unemployment  is  estimated  at  over 
50  percent.  With  a  birth  rate  of  3.6  percent,  the  population  will 
double  every  20  years.  Half  of  the  people  are  under  17.  With  each 
dollar  drop  in  oil  prices,  Mexico's  income  goes  down  approximately 
$600  million.  A  real  worry  exists  about  Mexico's  future. 

Nobody  knows  how  long  the  Mexican  people  will  endure  the 
hardship  of  austerity  before  there  is  a  widespread  public  backlash. 
Even  before  the  sweet  seduction  of  communism,  Mexico  had  its 
share  of  revolutions.  Mexico  is  the  price  for  Russia.  They  could 
care  less  about  El  Salvador  and  Guatemala  except  as  stepping 
stones  to  our  largest  oil  supplier. 

The  last  thing  the  people  of  Texas  want  is  an  El  Salvador  across 
the  Rio  Grande.  In  January,  almost  84,000  illegal  aliens  were 
caught  along  the  border,  up  45  percent  over  the  same  period  a  year 
ago.  With  the  drop  in  oil  prices,  the  problems  are  just  beginning. 

'The  people  are  young,  hungry,  unemployed,  and  are  coming 
across  the  river  to  the  promised  land.  To  stop  them,  we  have  an 
undermanned  force  of  300  men  trying  to  operate  an  enforcement 
program  that  is  an  exercise  in  complete  futility.  They  catch  a  frac- 
tion of  the  illegal  aliens,  deport  them  with  no  penalty  to  anyone, 
catch  them  again  a  few  days  later,  deport  them  with  no  penalty, 
catch  them  again,  ad  nauseum. 

The  first  requirement  is  to  find  out  how  many  illegal  aliens  are 
now  here.  Until  we  know  this,  there  is  no  way  to  understand  fully 
the  magnitude  of  our  problem.  To  determine  who  is  whom,  some 
amnesty  must  be  offered  to  induce  an  illegal  alien  to  register. 

We  all  know  that  amnesty  is  a  blind  jump  into  the  future.  My 
membership  feels  that  U.S.  citizenship  is  a  precious  birthright  and 
that  the  provisions  of  the  present  bill  are  too  generous.  We  run  the 
risk  of  spending  unknown  billions  in  welfare  costs,  rewarding  the 
lawbreakers,  and  sending  wrong  signals  to  the  poor  in  other  coun- 
tries. 
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We  feel  that  the  better  approach  is  to  use  the  existing  registry 
procedures  under  the  present  immigration  law  by  updating  the  reg- 
istry date  of  1948  to  1973.  The  people  who  qualify  under  this  re- 
vised statute  will  become  citizens  in  a  10-year  period  similar  to 
those  legal  immigrants  seeking  naturalization. 

While  the  amnesty  provisions  are  being  worked  out,  the  illegal 
alien  flow  will  continue.  To  stop  the  flow,  the  bill  proposes  to  build 
up  the  border  patrol  and  impose  employer  sanctions. 

Strengthening  the  border  patrol  sounds  good.  Although  it  has 
2,300  agents,  no  more  than  300  are  on  duty  at  a  time  because  of 
rotating  shifts  and  vacations.  Double  it,  triple  it,  then  get  in  a  car 
and  drive  from  Brownsville,  Tex.,  to  San  Diego,  Calif.,  in  the  day- 
light and  come  to  your  own  decision.  The  Immigration  Service  will 
catch  more  aliens,  but  it  will  not  stop  them.  A  Berlin  wall  will;  900 
agents  won't  stop  them. 

The  second  requirement  to  stem  the  flow  is  employer  sanctions. 
In  our  opinion,  this  segment  is  nothing  but  window  dressing.  The 
success  of  any  program  is  going  to  be  determined  by  the  support 
given  it  by  our  tJ.S.  citizens. 

Without  a  good  H-2  or  guest  worker  program  to  provide  an  in- 
centive to  cooperate,  the  employer  can  and  will  circumvent  the  act 
by  accepting  forged  and  fraudulent  social  security  cards,  birth  cer- 
tificates, or  drivers'  licenses,  allowing  him  to  evade  responsibility 
for  illegal  alien  employment.  Employer  sanction  laws  in  other 
States  and  countries  have  a  dismal  record  for  success  because  of 
smart  lawyers,  lack  of  enforcement  resolve,  lack  of  personnel,  and 
too  many  steel-trap  minds  constantly  devising  ways  to  evade  re- 
sponsibility. 

The  problem  must  be  solved.  Our  recommendations  for  solving 
the  horrifying  problem  of  runaway  illegal  immigration  are: 

Adopt  our  recommended  amnesty  approach; 

Beef  up  the  border  patrol  in  an  effort  to  establish  more  control 
as  part  of  an  overall  package. 

The  H-2  program  was  originally  set  up  by  Congress  to  allow  doc- 
umented alien  workers  to  take  jobs  that  U.S.  citizens  turned  down. 
As  far  as  Texas  is  concerned,  administrative  rulings  by  the  Depart- 
ment of  Labor  abrogated  the  original  mandate  of  Congress  and  this 
program  is  not  used.  As  part  of  the  whole  package,  H-2  must  be 
reworked  by  statute  and  administratively  to  give  agricultural  em- 
ployers access  to  a  stable  work  force. 

The  U.S.  Government  should  establish  permanent  identification 
cards  for  each  and  every  citizen  of  our  country.  Any  employer  who 
hires  a  person  without  this  ID  card  should  be  subject  to  civil  penal- 
ties. We  feel  that  this  will  not  only  control  the  immigration  flow, 
but  give  as  much  of  a  boost  to  foreign  workers  as  our  domestic 
market  will  permit. 

The  impact  of  ignoring  these  measures,  not  only  to  us  but  to 
future  generations,  is  devastating.  We  would  rather  have  nothing 
than  a  measure  that  promises  hope,  deludes  us  into  tranquility, 
and  leaves  us  with  the  problems  unresolved. 

Thank  you. 

[The  complete  statement  follows:] 
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My  name  is  Prates  Seeligson.  I  am  a  cattle  rancher  from  San  Antonio, 
Texas.  Presently  I  am  serving  as  President  of  the  Texas  and  Southwestern 
Cattle  Raisers  Association  representing  14,000  members  in  Texas,  Oklahoma, 
and  surrounding  states. 

The  Texas  and  Southwestern  Cattle  Raisers  Association  operates  on 
the  basis  of  the  following  premises. 

The  first  is  that  Mexico's  problem  is  our  problem.  She  is  our 
country's  largest  oil  supplier,  our  third  largest  trading  partner,  and  owes 
our  banks  $25  billion.  We  have  to  provide  an  outlet  for  her  unemployed  masses 
who  are  coming,  like  it  or  not.  We  have  jobs  that  our  people  don't  want  and 
their  people  do.  We  want  to  have  enough  control  to  stop  the  flow.  The  only 
thing  in  worse  shape  than  Mexico's  problem  is  our  immigration  problem.  The 
situation  is  completely  out  of  hand.  Nobody  knows  how  many  illegal  aliens 
there  are--where  they  are--or  what  they  are  doing.  Most  of  them  who  want 
in  eventually  get  in.  With  the  tide  of  illegal  immigration,  not  only  from 
Mexico  but  all  over  the  world,  it  is  imperative  that  we  seize  control  of  our 
borders  if  we  wish  our  country  to  keep  any  kind  of  semblance  to  the  one 
which  we  know  and  love. 

Mexico  is  in  a  sorry  mess.  She  owes  $85  billion  in  foreign  debt. 
Although  no  one  really  knows,  unemployment  is  estimated  at  over  50%.  With  a 
birth  rate  of  3.6%,  the  population  will  double  every  20  years.  Half  of  the 
people  are  under  17.  With  each  dollar  drop  in  oil  prices,  Mexico's  income 
goes  down  approximately  $600  million.  A  real  worry  exists  about  Mexico's 
future. 
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Nobody  knows  how  long  the  Mexican  people  will  endure  the  hardship  of 
austerity  before  there  is  a  widespread  public  backlash.  Even  before  the 
"sweet  seduction  of  communism,"  Mexico  had  its  share  of  revolutions.  Mexico 
is  the  prize  for  Russia.  They  could  care  less  about  El  Salvador  and  Guatemala 
except  as  stepping  stones  to  our  largest  oil  supplier. 

The  last  thing  the  people  of  Texas  want  is  an  El  Salvador  across 
the  Rio  Grande.  In  January,  almost  84,000  illegal  aliens  were  caught  along 
the  border,  up  45%  over  the  same  period  a  year  ago.   With  the  drop  in  oil 
prices,  the  problems  are  just  beginning. 

The  people  are  younS,  hungry,  unemployed,  and  are  coming  across  the 
river  to  the  promised  land.  To  stop  them,  we  have  an  undermanned  force  of 
300  men  tyring  to  operate  an  enforcement  program  that  is  an  exercise  in 
complete  futility.  They  catch  a  fraction  of  the  illegal  aliens,  deport  them 
with  no  penalty  to  anyone,  catch  them  again  a  few  days  later,  deport  them 
with  no  penalty,  catch  them  again,  ad  nauseum. 

The  first  requirment  is  to  find  out  how  many  illegal  aliens  are 
now  here.  Until  we  know  this,  there  is  no  way  to  understand  fully  the 
magnitude  of  our  problem.  To  determine  who  is  whom,  some  amnesty  must  be 
offered  to  induce  an  illegal  alien  to  register.  We  all  know  that  amnesty  is 
a  blind  jump  into  the  future.  My  membership  feels  that  U.S.  citizenship  is  a 
precious  birthright  and  that  the  provisions  of  the  present  bill  are  too 
generous. We  run  the  risk  of  spending  unknown  billions  in  welfare  costs, 
rewarding  the  law  breakers  and  sending  wrong  signals  to  the  poor  in  other 
countries.  We  feel  that  the  better  approach  is  to  use  the  existing  registry 
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procedures  under  the  present  immigration  law  by  updating  the  registry  date 
of  1948  to  1973.  The  people  who  qualify  under  this  revised  statute  will  become 
citizens  in  a  10-year  period  similar  to  those  legal  immigrants  seeking  natural- 
ization. 

While  the  amnesty  provisions  are  being  worked  out,  the  illegal 
alien  flow  will  continue.  To  stop  the  flow,  the  bill  proposes  to  build  up  the 
border  patrol  and  impose  employer  sanctions. 

Strengthening  the  border  patrol  sounds  good.  Although  it  has 
2,300  agents,  no  more  than  300  are  on  duty  at  a  time  because  of  rotating 
shifts  and  vacations.  Double  it,  triple  it,  then  get  in  a  car  and  drive  from 
Brownsville,  Texas  to  San  Diego,  California  in  the  daylight  and  come  to  your 
own  decision.  The  Immigration  Service  will  catch  more  aliens,  but  it  will 
not  stop  them.  A  Berlin  Wall  will;900  agents  won't  stop  them. 

The  second  requirement  to  stem  the  flow  is  employer  sanctions.  In 
our  opinion,  this  segment  is  nothing  but  window  dressing.  The  success  of 
any  program  is  going  to  be  determined  by  the  support  given  it  by  our  U.  S, 
citizens.  Without  a  good  H-2  or  guest  worker  program  to  provide  an  incentive 
to  cooperate,  the  employer  can  and  will  circumvent  the  act  by  accepting 
forged  and  fraudulent  social  security  cards,  birth  certificates,  or 
driver's  licenses  allowing  him  to  evade  responsibility  for  illegal  alien 
employment.  Employer  sanction  laws  in  other  states  and  countries  have  a 
dismal  record  for  success  because  of  smart  lawyers,  lack  of  enforcement 
resolve,  lack  of  personnel,  and  too  many  steel-trap  minds  constantly  devising 
ways  to  evade  responsibility. 
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This  problem  must  be  solved.  Our  recommendations  for  solving 
the  horrifying  problem  of  runaway  illegal  immigration  are: 

°    Adopt  our  recommended  amnesty  approach. 
°  Beef  up  the  border  patrol  in  an  effort  to  establish 

more  control  as  part  of  an  overall  package. 

°  The  H-2  program  was  originally  set  up  by  Congress  to 

allow  documented  alien  workers  to  take  jobs  that  U.  S.  citizens 

turned  down.  As  far  as  Texas  is  concerned,  administrative 

rulings  by  the  Department  of  Labor  abrogated  the 

original  mandate  of  Congress  and  this  program  is  not 

used.  As  part  of  the  whole  package,  H-2  must  be  reworked 

by  statute  and  administratively  to  give  agricultural  employers 

ctccfiss.  to  a  stable  work  force. 

°  The  U.  S.  government  should  establish  permanent 

identification  cards  for  each  and  every  citizen  of 
our  country.  Any  employer  who  hires  a  person  without 
this  I.D.  card  should  ^'^  suoject  l.o  civil  penalties. 
We  feel  that  this  will  not  only  control  the  immigration 
flow,  but  give  as  much  of  a  boost  to  foreign  workers 
as  our  domestic  market  will  permit. 

The  impact  of  ignoring  these  measures,  not  only  to  us,  but  to  future 
generations,  is  devesting.  We  would  rather  have  nothing  than  a  measure  that 
promises  hope,  deludes  us  into-tranquility,  and  leaves  us  with  the  problems 
unresolved. 

THANK  YOU! 
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Mr.  Mazzoli.  Mr.  Sorn,  you  are  recognized  for  5  minutes. 

Mr.  Sorn.  Thank  you,  Mr.  Chairman. 

The  Florida  Fruit  &  Vegetable  Association  is  a  growers'  organi- 
zation with  substantial  membership  among  those  who  produce  and 
market  fresh  fruits,  vegetables,  and  sugarcane  in  the  State  of  Flor- 
ida. It  has  an  established  policy  on  immigration  matters  and  has 
been  involved  with  the  H-2  program  in  Florida  since  1947. 

FFVA  worked  closely  with  this  committee  and  others  in  the  last 
session  of  Congress  and  appreciates  the  willingness  of  the  commit- 
tee and  staff  to  hear  and  consider  our  views. 

In  my  statement  I  have  not  attempted  to  duplicate  what  we  have 
already  given  you  in  the  last  Congress  on  either  the  operation  of 
the  program  or  the  answers  to  criticisms  that  come  up  from  time 
to  time  on  the  uses  of  H-2  workers. 

We  do  believe  agricultural  employers  should  use  a  legal  work 
force.  We  are  for  sanctions  on  employers  who  knowingly  utilize  il- 
legal aliens  but  only  if  there  is  an  easily  identifiable  ID  card  for  a 
worker  who  can  legally  work,  and  there  is  a  viable  program  to 
obtain  supplementary  foreign  workers  where  there  are  shortages  of 
legal  domestic  workers. 

The  changeover  from  the  current  agricultural  labor  situation  to 
the  utilization  of  a  legal  work  force  cannot  be  a  traumatic  experi- 
ence for  the  farm  employer  or  the  farm  worker.  Although  we  em- 
phasize the  necessity  to  maintain  the  H-2  program,  we  do  not  pre- 
clude the  need  for  a  different  transitional  program  much  less  re- 
strictive than  the  H-2  program. 

An  agricultural  employment  work  group,  sponsored  by  the  U.S. 
Department  of  Agriculture,  has  considered  the  possibility  of  a  tran- 
sitional program,  and  their  paper  on  the  subject  is  attached  to  our 
written  statement  to  the  subcommittee.  We  hope  the  committee 
will  consider  a  transitional  program  in  addition  to  the  H-2  pro- 
gram. 

With  specific  reference  to  amendments  to  H.R.  1510,  we  recom- 
mend: 

First,  that  there  be  one  identifier  for  a  worker  who  can  legally 
work  in  the  United  States.  The  proposed  program  is  too  cumber- 
some for  many  agricultural  situations  where  workers  are  hired  in 
the  field  and  for  short  periods  of  time; 

Second,  that  the  length  of  stay  in  this  country  of  an  individual 
H-2  worker  be  governed  by  regulations  of  the  Department  of  Jus- 
tice, Immigration  and  Naturalization  Service,  as  it  is  now  and  not 
the  U.S.  Department  of  Labor.  The  length  of  certification  for  an 
employer  to  utilize  H-2  workers  would  remain  within  the  jurisdic- 
tion of  the  U.S.  Department  of  Labor.  Under  any  conditions,  the 
H-2  worker  could  only  stay  as  long  as  he  is  employed  by  a  U.S. 
Department  of  Labor  certified  employer; 

Third,  that  there  be  a  workable  and  equitable  definition  of 
"labor  dispute"  included.  We  have  problems  with  the  current  regu- 
lations which  allow  two  workers  to  shutdown  the  certification  proc- 
ess involving  many  more  workers; 

Fourth,  that  only  domestic  workers  who  have  agreed  to  work  be 
included  in  the  determination  of  the  numbers  of  workers  available 
for  determination  of  H-2  certification.  I  believe  your  current  bill 
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indicates  only  workers  that  indicate  they  intend  to  work,  and  I 
think  there  is  a  vast  difference  between  the  two; 

Fifth,  that  a  de  novo  hearing  procedure  be  included  in  the  review 
procedures  when  certification  is  denied;  and 

Sixth,  that  a  Federal  preemption  be  included  in  the  law. 

Our  written  statement  includes  backing  for  the  other  parts  of 
section  211,  which  we  believe  are  necessary  in  order  to  end  up  with 
a  viable  H-2  program. 

We  appreciate  the  opportunity  of  again  expressmg  our  views  to 
this  subcommittee. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Sorn. 

[The  complete  statement  follows:] 
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SUMMARY 
of  the  STATEMENT  of  the 
FLORIDA  FRUIT  S  VEGETABLE  ASSOCIATION 
be  fore 
HOUSE  SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  S  INTERNATIONAL  LAW 

of 
HOUSE  JUDICIARY  COMMITTEE 

March  10,  1983 
Re:    H.  R.  1510  -  IMMIGRATION  REFORM  &  CONTROL  ACT  OF  1983 


Presented  by  George  F.  Sorn, 
Assistant  General  Manager,   FFVA 


1.   Florida  Fruit  &  Vegetable  Association  is  a  growers' 
organization  with  substantial  membership  among-  those  who  produce 
and  market  fresh  fruits,  vegetables  and  sugar  cane  in  the  state 
of  Florida.   It  has  an  established  policy  on  immigration  matters 
and  has  been  involved  with  the  H-2  Program  in  Florida  since  1947. 
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2.  FFVA  worked  closely  with  this  committee  and  others 
in  the  last  session  of  Congress  and  appreciates  the  willingness 
of  the  committee  and  staff  to  hear  and  consider  our  views, 

3.  We  believe  agricultural  employers  should  use  a 
legal  work  force.   We  are  for  sanctions  on  employers  who 
knowingly  utilize  illegal  aliens  BUT  only  if: 

a.  there  is  an  easily  identifiable  I.D.  card  for 
a    worker  who  can  legally  work,  and 

b.  there  is  a  viable  program  to  obtain  supplemen- 
tary foreign  workers  where  there  are  shortages 
of  legal  domestic  workers. 

4.  The  changeover  from  the  current  agricultural  labor 
situation  to  the  utilization  of  a  legal  work  force  cannot  be 

a  traumatic  experience  for  the  farm  employer  or  the  farm 
worker.   Although  we  emphasize  the  necessity  to  maintain  the 
H-2  Program,  we  do  not  preclude  the  need  for  a  different 
transitional  program  much  less  restrictive  than  the  H-2  Program. 
An  Agricultural  Employment  Work  Group,  sponsored  by  the  U.  S. 
Department  of  Agriculture,  has  considered  the  possibility  of 
a  transitional  program  and  their  paper  on  the  subject  is  attached 
to  our  written  Statement  to  the  subcommittee.   We  hope  the 
committee  will  consider  a  transitional  program  in  addition  to  the 
H-2  Program. 


5.   With  specific  reference  to  amendments  to  H.R.  1510, 
we  recommend : 
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a.  that  there  be  one  identifier  for  a  worker  who  can 
legally  work  in  the  U.  S.   The  proposed  program 

is  too  cumbersome  for  many  agricultural  situations 
where  workers  are  hired  in  the  field  and  for  short 
periods  of  time; 

b.  that  the  length  of  stay  in  this  country  of  an  in- 
dividual H-2  worker  be  governed  by  regulations  of 
the  Department  of  Justice,  Immigration  s,    Naturaliza- 
tion Service  as  it  is  now  and  not  the  U.  S.  Depart- 
ment of  Labor.   The  length  of  certification  for  an 
employer  to  utilize  H-2  workers  would  remain 
within  the  jurisdiction  of  the  U.  S.  Department  of 
Labor;  under  any  conditions,  the  H-2  worker  could 
only  stay  as  long  as  he  is  employed  by  a  U.  S. 
Department  of  Labor  certified  employer; 

c.  that  there  be  a  workable  and  equitable  definition 
of  "labor  dispute"  included;  we  have  problems  with 
the  current  regulations  which  allow  two  workers  to 
shut  down  the  certification  process  involving 
many  more  workers. 

d.  that  only  domestic  workers  who  have  "agreed " 

to  work  be  included  in  the  determination  of  the 
numbers  of  workers  available  for  determination 
of  H-2  certification; 

e.  that  a  "de  Novo"  hearing  procedure  be  included  in 
the  review  procedures  when  certification  is  denied, 

and 

f.  that  a  federal  preemption  be  included  in  the  law. 
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6.   Our  written  Statement  includes  backing  for  the 
other  parts  of  Section  211  which  we  believe  are  necessary  in 
order  to  end  up  with  a  viable  H-2  Program. 


7.   We  appreciate  the  opportunity  of  again  expressing 
our  views  to  this  subcommittee. 


GFS/mrd 


18-556  0—83 33 
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STATEMENT 
of  the 
FLORIDA  FRUIT  &  VEGETABLE  ASSOCIATION 
be  fore 
HOUSE  SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  &  INTERNATIONAL  LAW 

of 

HOUSE  JUDICIARY  COMMITTEE 


Re:    H.R.  1510  -  IMMIGRATION  REFORM  &  CONTROL  ACT  OF  1983 

March  10,  1983 

Presented  by  George  F.  Sorn, 
Assistant  General  Manager,  FFVA 


The  Florida  Fruit  &  Vegetable  Association  is  an  agri- 
cultural trade  association  with  substantial  membership  among 
those  who  produce  and  market  fresh  fruits,  vegetables  and  sugar 
cane  in  the  State  of  Florida. 

FFVA ' s  position  on  various  labor  issues  has  been  de- 
veloped over  a  period  of  many  years  by  its  Labor  Committee,  which  is 
comprised  of  grower-employers  from  throughout  Florida  and  approved 
by  FFVA ' s  Board  of  Directors. 
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FFVA  POLICY 
The  comments  in  this  testimony  are  based  on  FFVA's 
Labor  Policy,  which  includes  the  following: 

1.  Illegal  immigration  must  be  controlled  -  but  it 
must  be  done  so  there  is  no  truamatic  effect  on  agricultural 
producers  in  Florida  and  the  United  States.. 

2.  Florida  agricultural  employers  should  do  all 
reasonably  possible  to  ascertain  the  legal  employ abi 1 ity  of  their 
farm  workers  without  violating  the  individual  rights  of  workers. 
Agricultural  employers  should  not  knowingly  employ  illegal 
aliens . 

FFVA  will    support  Federal  legislation  that  would 
make  it  illegal  to  knowingly  hire  illegal  aliens  provided  it  does 
not  place  an  undue  hardship  on  the  employer.   If  sanctions  upon 
employers  are  to  be  considered,  then  there  must  be: 

a.  one  easily  identifiable  I.D.  card,  which  can  be 
used  by  the  employer  as  the  means  of  determining 
whether  a  worker  can  legally  work  (preferably 
this  I.D.  card  should  be  a  "re-designed" 
Social  Security  card) ,  and 

b.  a  legal  supplemental  source  of  labor  available 
to  replace  the  illegal  workers.   This  could  be 
accomplished  either  through  a  separate  "guest 
worker"  program  or  the  current  H-2  program  with 
modifications  to  current  regulations  to  ensure  its 
ability  and  viability  to  replace  illegal  workers 
where  necessary. 

3.  FFVA  continue  to  support  the  importation  of  supple- 
mental foreign  workers  where  necessary  to  avoid  crop  losses  and 
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disruption  of  farm  production. 

4.   FFVA  continue  to  work  toward  more  realistic  legis- 
lation and  regulations  to  ensure  the  U.  S.  Department  of  Labor's 
supplemental  worker  certification  process  reflects  a  farm  worker 
shortage  in  sufficient  time  for  relief  to  be  obtained  without 
a  crop  loss. 


PREVIOUS  EFFORTS 

The  Administration  and  Congress  are  to  be  commended 
for  considering  ways  to  drastically  reduce  and,  if  possible, 
eliminate  the  presence  of  millions  of  illegal  aliens  and 
refugees  in  the  United  States.   FFVA  worked  closely  with 
this  Subcommittee  and  its  staff  in  the  97th  Session  of 
Congress  and  appreciate  the  time  and  effort  expended  by  the 
members  and  their  staff  to  ensure  adequate  agricultural 
employer  input  into  the  deliberations.   It  is  unfortunate  that 
the  effort  fell  short  of  bill  passage. 
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AGRICULTURE  AND  ALIEN  WORKERS 

As  a  goal,  we  believe  U.  S.  employers  should  strive  to 
employ  a  legal  work  force.   The  presence  of  vast  numbers  of  illegal 
workers  can  only  be  detrimental  to  many  American  citizens  and 
to  other  workers  who  are  legally  able  and  willing  to  work. 

Although  it  is  preferable  for  employers  to  utilize  a 
work  force  of  legal  U.  S.  residents,  it  will  continue  to  be  neces- 
sary and  in  the  national  interest  to  import  temporary  seasonal 
workers  in  critical  labor  intensive  tasks  in  industries  for  which 
the  only  option  would  be  to  limit  production  and  thereby  reduce 
employment  opportunities  for  legal  U.  S.  residents.   Admission 
of  supplementary  alien  labor  for  these  tasks  in  order  to  facilitate 
higher  levels  of  production  and  domestic  employment  in  other  phases 
of  productions,  processing  and  distribution  may  be  desirable  under 
circumstances  that  protect  domestic  workers  similarly  employed. 
This  is  particularly  important  in  Agriculture  where  availability 
of  labor  for  a  critical  high  labor  task  in  the  production  of  a 
commodity  may  effectively  limit  the  volume  of  production  that 
can  be  economically  undertaken. 


FFVA  has  a  longstanding  interest  in  and  has  operated  a 
program  for  the  legal  importation  of  supplementary  temporary 
non-immigrant  alien  workers  for  Florida  Agriculture.   Some  sugar 
employers  in  Florida  have  utilized  H-2  workers  since  their  importa- 
tion during  the  early  years  of  the  second  World  War. 

We  feel  the  continuation  of  an  H-2  program  with  reasonable 
regulations,  aimed  at  protecting  U.  S.  workers  similarly 
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employed  ,  is  imperative  and  the  ability  of  U.  S.  employers  to  avail 
themselves  of  this  means  of  obtaining  supplemental  workers  should 
be  preserved  over  and  above  any  transitional  period  measures  and 
solutions  which  the  Congress  may  consider  on  the  illegal  alien  and 
refugee  question. 

There  is  no  doubt  in  our  minds  that  some  sort  of  program 
to  allow  foreign  workers  to  legally  immigrate  to  the  U.  S.  to  perform 
temporary  jobs  as  non- immigrant  aliens  is  an  essential  part  of  any 
solution  to  the  illegal  alien  problem.   Immigration  statistics  reflect 
that  the  curtailment  of  the  Bracero  Program  and, the  restrictive 
regulations  imposed  on  the  H-2  employers  in  the  early  and  mid  1960's 
must  have  been  a  major  catalyst  in  the  tremendous  increase  in  the 
illegal  alien  problem  since  that  time. 

The  following  statistics  taken  from  various  issues  of 
the  Annual  Reports  of  the  Immigration  s,    Naturalization  Service 
pertain : 
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Foreign  Workers  Admitted  for  Temporary  Employment  in  U.S. 

Agr  icul ture 
by  Year  -  1958-1976 

Deportable  Aliens  Apprehended  in  Agriculture  in  U.S. 


Temporary  Workers  Admitted 
for  Agricultural  Employment 


Deportable  Aliens  Apprehended 
in  Agriculture 


1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 


433 

464 

447 

312 

303 

243 

237 

155 

64 

57 

50 

43 

47 

42 

38 

37 

33 

25 

22 


,  704 
,128 
,  207 
,991 
,638 
,  120 
,  700 
,671 
,881 
,720 
,  782 
,527 
,483 
,142 
,752 
,  294 
,908 
,434 
,124 


6,  310 

4  ,935 

4  ,402 

5,162 

5,574 

9,143 

10,689 

14  ,248 

24  ,385 

27,830 

39, 301 

50,881 

53,674 

74,423 

84,084 

101  ,220 

111 ,289 

116,250 

116,197 


Source:   Various  issues  of  the  Annual  Report  of  the 
Immigration  &  Naturalization  Service 


The  above  table  only  indicates  the  number  of  illegal 
aliens  apprehended  in  U.  S.  Agriculture  and  not  the  total  number 
used  by  U.  S.  Agriculture.   It  is  safe  to  assume  therefore  that 
most  of  the  H-2  and  Public  Law  78  temporary  farm  workers  of  the 
50 ' s  and  60's  have  of  necessity  been  replaced  by  illegal  aliens 
and  not  by  American  workers. 

The  transition  from  employment  situations  wherein  illegal 
aliens  are  utilized  on  an  unregulated  basis  to  a  domestic  work 
force  supplemented,  where  necessary,  by  limited  numbers  of  temporary 
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legal  alien  workers  admitted  and  employed  under  regulated  conditions 
and  labor  standards  will  require  substantial  adjustments  for  many 
employers.   This  will  be  particularly  true  in  certain  regions  and 
commodities  which  are  thought  to  be  heavily  dependent  on  illegal 
workers  for  high  labor  using  seasonal  tasks.   While  it  is  necessary 
to  quickly  implement  strict  border  control  and  prohibitions  against 
alien  employment,  it  will  be  difficult  for  some  employers  to  rapidly 
adjust  their  hiring  and  labor  utilization  practices  without  traumatic 
economic  and  human  consequences.   Neither  a  small-scale  transitional 
program  nor  the  amnesty  provisions  of  H.R.  1510  available  for  illegal 
aliens  to  become  permanent  residents  is  likely  to  meet  the  need 
created  by  the  reduction  in  illegal  alien  workers  in  Ariculture. 


SPECIFIC  RECOMMENDATIONS 


The  following  specific  recommendations  are  made  with 
reference  to  H.R.  1510. 

1.   That  Part  A  section  101  (b)  be  amended  so  that 
within  a  reasonable  period  of  time,  the  system  of  identifying 
individuals  who  can  legally  work  in  the  U.  S.  be  less  cumbersome 
and  be  reduced  so  that  one  identification  be  used  -  preferably 
a  revised  and  "foolproof"  Social  Security  card.   The  cumbersome 
system  specified  in  this  section  will  not  work  in  much  of 
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Agriculture  where  a  high  percentage  of  the  work  force  is  hired  under 
field  conditions  and  often  from  day-to-day. 

2.  (Note:   at  the  time  of  preparation,  we  did  not 
have  access  to  H.R.  1510  and  our  reference  was  H.R.  7357  from  the 
97th  Session  of  Congress  -  it  is  probable  technical  amanedments 
have  accomplished  the  following  comments.) 

That  Part  A  Section  101  (b)   (1)  be  amended  so  that 
the  reference  is  to  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act,  which  on  April  14,  1983,  will  replace  the  Farm 
Labor  Contractor  Registration  Act  of  1963  as  amended. 

3.  That  Part  B  Section  211  (b)   (1)  be  amended  so  the 
reference  is  to  regulations  of  the  U.  S.  Department  of  Justice 
Immigration  &  Naturalization  Service  rather  than  the  Department  of 
Labor.   Current  regulations  of  the  Immigration  &  Naturalization 
Service   regulate  the  length  of  stay  of  the  worker.   Current 

U.  S.  Department  of  Labor  regulations  relate  to  the  length  of 
certification  given  to  employers  for  specific  occupations. 

4.  That  Part  B  Section  211  (b)   (3)  "(2Bi)"  be  amended 

to  include  a  workable  definition  of  "labor  dispute."   Under  current 
U.  S.  Department  of  Labor  and  Immigration  &  Naturalization  Service 
definitions,  any  two  or  more  persons  at  the  job  site  can  create 
a  labor  dispute  and  shut  down  the  process  to  obtain  suuplemental 
H-2  workers.    (See  Attachment  "A"   for  suggested  guidelines.) 

5.  That  Part  B  Section  211  (b)   (3)  "(3)  Aii)" 

be  amended  so  that  the  Secretary  of  Labor  shall  take  into  considera- 
tion for  determining  the  number  of  qualified  eligible  individuals 
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available  for  work  only  those  who  have  "agreed"  to  work  and  not 
those  who  have  only  "indicated"  an  availability  for  work.   Many 
individuals  who  indicate  they  are  available  for  work  for  various 
reasons  may  in  fact  have  employment  and  will  not  agree  to  work 
when  the  date  of  employment  arrives. 

6.  Part  B  Section  211  (b)   (3)  "(3Ci)"  be  amended  to 
provide  for  a  "denovo"  administrative  hearing  as  a  part  of  the 
procedure  for  expedited  review  where  the  Secretary  has  denied 
certification  to  an  employer  who  has  requested  approval  to  recruit 
and  employ  H-2  workers.   In  many  cases,  the  facts  used  to  make 
the  denial  decision  and  the  facts  at  the  actual, time  of  denial 
and  subsequently  are  substantially  different  and  need  to  be 
taken  into  consideration  in  any  hearing  procedure. 

7.  Part  B  Section  211,  needs  to  be  amended  so  that 

it  will  preempt  any  state  or  local  law  regulating  the  admissibility 
of  non- immigrant  workers. 


GENERAL  COMMENTS  ON  H.R.  1510 

Section  211  - 

We  have  made  no  comments  on  other  parts  of  Section  211. 
Absence  of  comment  should  not  be  taken  to  mean  we  do  not  approve 
of  those  sections  -  only  that  at  this  time,  we  do  not  see  the 
need  for  amendments. 
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There  are  sections  that  we  consider  extremely  IMPORTANT 
such  as  sections  which  (1)  retain  with  the  Attorney  General 

the     ultimate  authority  for  allowing  any  alien  to  enter  the  U.S. 
either  as  an  immigrant  or  as  a  non- immigrant ,   (2)  the  work  test 
for  agricultural  workers  being  at  the  "time  and  place  needed" 

(not  the  entire  U.  S.);   (3)  the  50-day  advance  application 
filing  (vs  80  days) ,   (4)  the  necessity  for  the  U.  S.  Department 
of  Labor  to  certify  20  days  or  more  in  advance  of  need,  (5)  the 
expedited  review  procedures  and  (6)  meaningful  consultation  with 
the  U.  S.  Department  of  Agriculture  in  any  regulatory  process  or 
Justice  Department  decision  which  would  impact  adversely  on 
agricultural  employers. 


OTHER  CONSIDERATIONS 


We  realize  to  get  from  where  Agriculture  is  now  using 
a  substantial  number  of  illegal  workers  to  where  we  should  be 
utilizing  a  completely  legal  work  force  could  take  time  and 
could  be  a  traumatic  experience  for  employers  and  workers  alike. 
It  has  been  suggested  that  some  sort  of  transitional  program  should 
be  considered  to  cover  the  period  of  turmoil.   We  do  not  object 
to  this  suggestion  so  long  as  the  H-2  program  is  left  in  place  as 
an  alternative.   For  the  last  several  years,  a  group  known  as 
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Agricultural  Employment  Work  Group  sponsored  by  the  U.  S.  Depart- 
ment of  Agriculture  and  comprised  of  25  individuals  representing 
employers,  worker  groups  and  the  academic  field,  have  been 
meeting  and  agonizing  over  various  issues  affecting  agricultural 
employment  in  the  U.  S.   One  of  the  papers  published  in  December 
1982  deals  with  "ALIEN  WORKERS  IN  AMERICAN  AGRICULTURE:   AN 
ANALYSIS  AND  RECOMMENDATIONS."   A  part  of  that  paper  is  devoted 
to  the  suggestion  that  a  temporary  guest  worker  program  is 
necessary.   Attached  is  a  copy  of  this  particular  paper  as 
Attachment  "B"  as  part  of  this  testimony  without  further  comment. 


REFERENCE  TO  PRIOR  TESTIMONY 

On  October  14,  1981,  FFVA  presented  testimony  before 
this  subcommittee  going  into  much  more  detail  in  the  actual 
operation  of  the  H-2  Program  in  Florida  and  answering  many 
of  the  often-asked  questions  about  the  Program.   We  have  not 
attempted  to  repeat  the  information  in  that  statement  in  this 
presentation.   However,  the  information  presented  in  1981  is 
still  relevant  and  should  be  considered  in  any  consideration  of 
the  H-2  Program  as  a  solution  to  the  illegal  alien  problem  in 
U.  S.  Agriculture. 
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We  appreciate  the  opportunity  to  present  our  views 
and  urge  this  committee  give  full  consideration  to  the  recommen- 
dations so  that  the  end  product  will  eliminate  the  need  for 
illeg=il  workers  in  the  U.  S.  and  prevent  a  traumatic  effect 
on  both  farm  employers  and  farm  workers  in  so  doing. 


GFS/mrd 

ATTACHMENT  "A"  -  DEFINITION  OF  "LABOR  DISPUTE" 

ATTACHMENT  "B"  -  AEWG  Paper  "ALIEN  WORKERS  IN  AMERICAN  AGRICULTURE: 
ANALYSIS  AND  RECOMMENDATIONS"  -  Dec.   1982 
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ATTACHMENT    "A" 

DEFINITION  OF  "LABOR  DISPUTE" 

A  labor  dispute  shall  be  deemed  to  exist  at  any  job 
site  when  50  per  cent  or  more  of  the  bona  fide  agricultural 
employees  of  an-  employer  in  the  petitioned  occupation  and  at 
the  place  of  employment,  without  coercion,  are  on  strike 
against  that  employer  or  have  been  locked  out  by  that 
employer  on  account  of  a  good  faith  dispute  over  wages, 
hours  and  working  conditions. 

A  labor  dispute  shall  be  deemed  to  have  terminated  when 
less  than  50  per  cent  of  the  agricultural  employees  of  the 
employer  remain  on  strike;  but  in  no  case  shall  a  labor  dispute 
survive  the  term  of  an  employee's  term  of  employment. 

A  labor  dispute  shall  bar  replacements  only  for  the 
number  of  strikers  actually  on  strike.   Certification  for  the 
remainder  of  H-2  workers  applied  for  shall  be  granted  if  the 
application  is  in  order  and  all  other  criteria  are  met. 


Upon  application  of  any  interested  party,  the  Secretary 
of  Labor  shall,  within  3  days  where  possible,  but  not  more  than 
5  days  in  any  case,  conduct  a  hearing  to  determine  whether  a 

labor  dispute  exists  and/or  whether  a  labor  dispute  has  termi- 
nated, and  the  number  of  workers  affected  thereby. 
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ALIEN  WORKERS 
IN  AMERICAN  AGRICULTURE: 

ANALYSIS 
AND  RECOMMENDATIONS 


Prepared  by 

Agricultural  Employment  Work  Group 
United  States  Department  o/ Agricu/ture 

Second  in  a  series  of  publications 
on  Human  Resources  in  Agriculture 


Division  of  Agricultural  Sciences 

University  of  California 

Berkeley,  California 

December  1982 
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FOREWORD 


This  publication  is  the  second  in  a  series  on  agricultural  employment  in  the  United  States. 
Some  of  the  reports  in  the  series  will  be  broad  in  perspective,  surveying  agricultural  employ- 
ment problems  and  approaches  to  their  resolution.  Others,  as  does  this  one,  will  focus 
specifically  on  such  issues  as  the  employment  of  foreign  workers  in  U.S.  agriculture,  notewor- 
thy personnel  management  innovations,  and  labor  market  developments. 

The  series,  including  reports  of  several  studies  in  progress,  represents  partial  fulfillment  of  the 
mission  of  the  Agricultural  Employment  Work  Group  (AEWG).  A  major  objective  in 
establishing  the  Work  Group  was  to  create  a  forum  for  the  consideration  of  agricultural  employ- 
ment and  management  policies  that  would  advance  the  well-being  of  the  industry— growers 
and  workers— and  society  at  large.  The  AEWG  was  organized  in  1980  by  the  United  States 
Department  of  Agriculture  to  study  labor  issues  in  the  nation's  agriculture.  Its  primary  charge 
was  to  undertake  research  and  analysis  upon  which  to  base  recommendations  directed  toward 
USDA  officials,  growers,  labor  leaders,  researchers,  and  other  decision  makers  who  might  have 
a  hand  in  improving  the  agricultural  labor  climate. 

The  Division  of  Agricultural  Sciences,  University  of  California,  initiated  publication  of  this 
series  under  contract  to  the  Work  Group.  Activities  and  projects  of  AEWG  were  begun  with 
funds  from  the  Office  of  the  Secretary,  U.S.  Department  of  Agriculture.  Continued  financial 
support  for  the  Work  Group  has  been  provided  by  the  USDA's  Economic  Research  Service  and 
Extension  Service,  and  has  been  administered  through  a  cooperative  research  agreement  with 
the  Center  for  the  Study  of  Human  Resources,  University  of  Texas  at  Austin. 


Additional  copies  of  this  publication  can  be  ordered  from: 

Agricultural  Sciences  Publications  $2.00 

University  of  California 

University  Hall 

Berkeley,  California  94720 
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PREFACE 


The  Agricultural  Employment  Work  Group  issued  a  preliminary  report  in  December 
1980— Agricultural  Labor  in  the  1980's:  A  Survey  with  Recommendations.  It  offered  a  consensus 
view  of  agricultural  labor  problems  in  the  United  States  and  general  approaches  toward  resolv- 
ing them.  Since  that  time  the  Work  Group  has  engaged  in  more  detailed  examination  of  several 
recommended  areas  of  action  in  order  to  develop  more  specific  ideas  for  implementing  its 
general  suggestions.  It  has  also  been  discussing  aspects  of  the  agricultural  labor  problem  not 
dealt  with  in  the  initial  publication.  This  report  originated  in  AEWG  deliberations  for  nearly  a 
year. 

Here  the  AEWG  presents  a  consensus  view  of  the  illegal  alien  problem  in  American  agriculture 
and  recommends  measures  for  alleviating  it.  The  group  formulated  this  view  contem- 
poraneously with  the  development  and  introduction  of  the  Administration's  proposals  for  im- 
migration reform,  as  well  as  with  the  extensive  Congressional  hearings  and  widespread  public 
discussion  of  related  issues.  Of  course,  this  report  was  influenced  and  informed  by  these  on- 
going events,  particularly  the  debate  over  current  legislative  proposals.  The  Work  Group  has 
attempted  to  consider  many  of  the  issues  raised  by  these  proposals;  however,  this  document  is 
not  a  response  to  any  specific  proposal. 

This  report  points  out  that  the  issues  of  illegal  immigration  and  employment  are  complex.  It  in- 
cludes a  package  of  recommendations  which  the  Work  Group  feels,  taken  together,  will  achieve 
the  stated  goals.  While  some  specific  elements  recommended  here  may  not  be  considered 
desirable  by  all  individual  members,  the  Work  Group  collectively  does  endorse  the  package  of 
recommendations  as  an  approach  to  meeting  stated  objectives  with  the  least  disadvantage  to 
parties  at  interest. 

The  Agricultural  Employment  Work  Group  is  a  unique  combination  of  individuals  drawn  from 
agricultural  employer  and  employee  interests,  the  agricultural  economics  and  personnel 
management  research  community,  and  government.  Group  members  who  participated  in  the 
preparation  of  this  report  were: 
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Robert   Emerson,   Associate   Professor  of  Agricultural   Economics,   University  of  Florida, 

Gainesville,  Florida 
Robert  Glover,  Director,  Center  for  the  Study  of  Human  Resources,  University  of  Texas, 

Austin,  Texas 
Roger  Granados,  Executive  Director,  La  Cooperativa,  Sacramento,  California 
Alfonso  Guilin,  Personnel  Manager,  Limoneira  Company,  Santa  Paula,  California 
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_THE  PRESENT  SITUATION 


A  popular  conception  of  an  illegal  alien  in  the 
United  States  is  of  a  Mexican  peasant  toiling  in  the 
hot  sun  in  the  fields  of  the  Southwest.  Although  there 
are  no  reliable  statistics  on  the  number  of  character- 
istics of  illegal  aliens  in  the  United  States,  only 
about  half  are  estimated  to  be  Mexican.  Many  are 
employed  in  manufacturing,  service,  and  construc- 
tion. Most  hired  farmworkers  in  the  United  States 
are  U.S.  citizens  or  legally  employed  noncitizens. 
Nevertheless,  observers  both  inside  and  outside 
agriculture  concede  that  there  are  substantial  and 
probably  increasing  numbers  of  persons  illegally  in 
the  United  States  who  are  employed  in  ttie  industry, 
mostly  of  Hispanic  origin.  They  are  employed  in  all 
commodities  and  all  regions,  though  they  are  par- 
ticularly significant  in  the  Southwest  and  on  the 
West  Coast  in  seasonal  employment  in  the  fruit  and 
vegetable  industries. 

This  phenomenon  is  not  new.  particularly  in  the 
Southwest.  This  region,  much  of  which  was  a  part  of 
Mexico  until  early  in  this  century,  has  experienced 
regular  migration  of  Mexicans  with  crops  since  the 
area  became  a  major  producer  of  labor-intensive 
agricultural  commodities.  Before  1924  there  was  no 
attempt  to  control  this  immigration.  From  1942  until 
1964  the  Bracero  Program  sanctioned  and,  in  fact, 
facilitated  the  employment  of  Mexican  nationals  in 
U.S.  agriculture.  Since  the  termination  of  the 
Bracero  Program,  the  legal  admission  of  non- 
immigrant temporary  workers  has  occurred  under 
the  so-called  H-2  provisions  of  the  Immigration  and 
Nationality  Act  of  1952.  Admissions  under  this  pro- 
gram have  been  relatively  limited.  Approximately 
18,000  agriculture  and  woods  workers  were  admit- 
ted in  1980,  primarily  for  work  on  the  Eastern 
Seaboard.  Illegal  immigration,  however,  appears  to 
have  increased  substantially.  Employment  of  illegal 
aliens  is  now  common,  even  in  the  midwestern  and 
mid-Atlantic  states,  and  reaches  into  New  England. 

Most  illegal  aliens  are  employed  in  seasonal,  rather 
than  permanent,  agricultural  jobs.  Many  of  these 
workers  are  probably  regular  migrants  with  perma- 
nent homes  and  small  landholdings  in  northern 
Mexico.  These  migrants  supplement  meager  local 
earnings  with  migratory  farm  work  in  the  United 
States  during  their  off-season.  Others  are  probably 
persons  intending  to  relocate  to  the  United  States 
who  use  seasonal,  agricultural  work  to  gain  an 
economic  foothold  and  later  assimilate  into  the  non- 
farm  economy.  Some  are  individuals  whose  primary 
employment  consists  of  work  in  the  United  States 
periodically  interspersed  with  periods  of  unemploy- 
ment in  their  native  country. 


Regardless  of  the  pattern  of  illegal  immigration,  it  is 
universally  accepted  that  its  motive  is  economic.  The 
prospective  earnings  from  even  low-wage,  menial 
agricultural  employment  in  the  United  States  are 
much  more  than  expected  earnings  in  Mexico.  For 
many,  employment  in  the  United  States  is  indispen- 
sable to  viability  at  home. 

Labor  performed  by  the  alien  work  force  is  also  im- 
portant to  the  production  of  the  commodities  in 
which  they  work.  In  the  absence  of  illegal  workers, 
this  work  would  have  to  be  performed  by  domestic 
workers  or,  in  the  long  run,  mechanized.  Price 
and/or  imports  of  labor-intensive  commodities 
would  likely  increase  and  production  decrease. 
Nevertheless,  the  reliance  of  farmers  on  a  large  il- 
legal work  force  has  serious  negative  consequences 
in  destabilizing  the  labor  force,  exploiting  the  alien 
workers,  and  undermining  domestic  labor  standards. 

Seasonal  agricultural  employment  is  unstable:  the 
employment  relationship  is  terminated  each  season 
and  must  be  re-established  the  following  year. 
Workers  face  a  perennial  job  search  and  employers 
must  recruit  a  new  work  force  each  year.  If  the 
sources  of  workers  and  jobs  are  widely  separated, 
distance  itself  adds  a  further  destabilizing  factor.  If 
the  migratory  work  force  enters  and  remains  in  the 
country  illegally,  moreover,  instability  of  the  employ- 
ment relationship,  both  for  employer  and  worker,  is 
vastly  increased. 

Furthermore,  the  vulnerability  of  illegal  workers  to 
unscrupulous  employers  or  third  parties  is  substan- 
tial. The  presence  of  illegal  workers  has  been  criti- 
cized on  the  grounds,  among  others,  that  workers 
are  exploited  by  employers  who  do  not  observe  re- 
quired work  and  pay  standards.  While  there  are  few 
documented  cases  of  such  abuses,  persons  illegally 
employed  are  obviously  vulnerable.  Their  illegal 
status  provides  an  opportunity  for  knowing 
employers  to  undercut  labor  standards  and  to  gain  a 
competitive  advantage  over  most  employers  who  do 
meet  their  responsibilities  under  U.S.  laws  and 
regulations  governing  the  workplace. 

Workers  are  also  vulnerable  to  abuse  from  third  par- 
ties. They  frequently  pay  exhorbitant  prices  for 
falsified  credentials,  transportation,  and  housing 
(which  is  often  substandard  and  unsafe).  They  can  be 
compelled  under  continuing  threat  of  exposure  to 
pay  a  portion  of  their  earnings  to  "coyotes"  who  ar- 
range for  their  entrance  and  employment.  Illegal 
workers  are  reluctant  to  report  crimes  perpetrated 
on  them  or  to  seek  needed  medical  and  other  social 
services. 
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While  the  results  of  these  worker  abuses  are  im- 
mediate, and  sometimes  visible,  other  important 
negative  consequences  of  a  significant  illegal  work 
force  tend  to  be  more  long  range  and  less  visible. 

Large  numbers  of  unskilled  workers  available  to 
agriculture  reduce  competitive  pressure  to  upgrade 
labor  standards  and  provide  an  incentive  to  under- 
take or  expand  economic  activity  in  areas  for  which 
the  domestic   labor  supply   would   be   inadequate. 


Such  practices  may  also  result  in  actual  decline  of 
labor  standards;  for  example,  crews  of  illegal 
workers  may  receive  only  minimum  wages  and  bene- 
fits in  direct  competition  with  nearby  employers  of 
domestic  crews  for  whom  benefits  and  employment 
stabilizing  measures  are  most  costly.  Even  if  labor 
standards  do  not  actually  decline,  they  may  fail  to 
improve  as  they  otherwise  might  have  because  the 
labor  market  provides  no  payoff  to  employers  who 
initiate  improvements. 


POLICY  GOALS 


A  domestic  labor  force  should  be  the  goal  of  immigra- 
tion and  alien  policy.  Granting  alien  workers  un- 
limited access  to  the  domestic  labor  market  effective- 
ly puts  domestic  workers  in  competiton  with  wages 
and  working  conditions  of  similarly  skilled  workers 
in  other  countries.  Under  such  circumstances  wages 
and  labor  standards  for  unskilled  and  semi-skilled 
work,  for  which  an  ample  supply  of  alien  labor  ap- 
parently exists,  would  quickly  be  pushed  down  by 
foreign  competition  to  minimum  legislated  levels, 
perhaps  even  creating  competitive  pressure  to 
undercut  these  minimums.  Neither  employers, 
workers,  nor  the  larger  society  are  well  served  by  en- 
couraging the  development  of  economic  productive 
capacity  which  could  not  otherwise  be  sustained  by 
the  domestic  labor  force  at  or  above  minimum  labor 
force  standards. 


At  a  minimum,  immigration  and  alien  policy  must 
establish  and  insure  a  legal  work  force.  The 
economic,  social,  political,  and  human  costs  of  the 
present  widespread  violation  of  immigration  laws 
are  unacceptable.  Inability  to  control  national 
borders  and,  as  a  consequence,  national  labor  policy, 
cannot  be  permitted  to  continue.  All  parties  at  in- 
terest—workers, employers,  society  as  a  whole,  and 
often  the  illegal  entrants  themselves— are  harmed  by 
the  existence  of  a  large  illegal  labor  force  and  an 
underground  labor  market. 

Measures  necessary  for  creating  a  legal  labor  force 
require  some  departures  from  present  practice. 
However,  they  can  be  implemented  without  result- 
ing in  discrimination  or  infringement  of  personal 
freedom.  Taken  together,  they  should  enhance 
domestic  employment,  productivity  and  economic 
activity,  and  prevent  abuse. 


GENERAL  RECOMMENDATIONS 


The  following  recommendations,  taken  together, 
constitute  an  approach  to  resolution  of  both  the  im- 
mediate problems  and  underlying  causes  of  the  com- 
plex alien  labor  situation.  While  some  specific 
elements  by  themselves  may  not  be  acceptable  to  in- 
dividual interest  groups,  we  feel  that  the  package  as 
a  whole  accomplishes  the  desired  goal  of  a  legal,  pro- 
ductive agricultural  work  force  while  meeting  the 
basic  concerns  of  all  parties  involved.  These  recom- 
mendations are  not  offered  individually,  but  together 
as  a  program.  The  individual  elements,  taken  alone, 
may  not  accomplish  the  desired  purposes  and  could 
have  negative  effects. 

The  Work  Group's  recommendations  are  summa- 
rized below  and  are  amplified  in  the  remainder  of 
this  paper. 

(a)  The  incentive  to  enter  this  country  illegally  arises 
from  economic,  social,  and  political  problems  in  the 
immigrant's  home  nation  as  well  as  the  lure  of  higher 


earnings  in  the  United  States.  In  particular,  the  econ- 
omic conditions  in  parts  of  Mexico,  from  which 
many  illegal  entrants  come,  have  made  emigration 
almost  a  matter  of  human  survival.  For  humanitar- 
ian as  well  as  political  and  economic  reasons,  it  is  in 
the  interest  of  the  United  States  to  assist  other  na- 
tions, particularly  Mexico,  in  developing  economic 
opportunities  for  citizens  in  their  home  countries. 

(b)  The  significant  attraction  of  potential  economic 
gain  from  employment  in  the  United  States  and  the 
practical  impossibility  of  sealing  the  nation's  borders 
must  be  recognized.  An  essential  element  of  any  ef- 
fective policy  to  reduce  illegal  immigration  and 
mitigate  its  most  immediate  economic  effects  is  to 
deny  illegal  aliens  access  to  employment  by  (1)  making 
it  illegal  to  employ  workers  not  entitled  to  work  in 
the  United  States  and  (2)  providing  workers  an  effec- 
tive but  simple  means  to  demonstrate  eligibility  for 
legal  employment. 
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(c)  Both  current  labor  and  immigration  laws,  and  the 
new  measures  necessary  to  end  current  problems, 
must  be  strictly  and  uni/ormJy  enforced.  Current 
levels  of  enforcement  and  weak  penalties  for  viola- 
tion apparently  make  the  risk  of  apprehension  for  il- 
legal border  crossers.  visa  abusers,  and  others  rela- 
tively low.  Both  enforcement  of  and  penalties  for 
violating  laws  to  control  illegal  immigration  and  deny 
access  to  jobs  must  make  the  risk  of  apprehension 
and  the  cost  of  violation  high,  or  these  measures  will 
be  as  ineffective  as  existing  ones.  To  avoid  undermin- 
ing the  competitive  position  of  law-abiding  employ- 
ers and  workers  and  to  minimize  economic  disloca- 
tions and  inefficiencies,  this  enforcement  must  be 
uniform  across  all  jurisdictions  and  industries. 

(d)  It  would  be  both  impractical  and  inhumane  to 
attempt  now  to  uproot  and  expel  those  persons  per- 
manently settled  in  the  United  States  who  entered  il- 
legally. Those  who  have  demonstrated  that  they  are 
law  abiding  residents  should  be  granted  legal  status 
immediately  and  without  penalty,  and  provision 
made  for  them  to  achieve  full  citizenship  eventually. 

(e)  The  seasonal  agricultural  work  force  is  thought  to 
include  a  substantial  number  of  migratory  aliens 
seeking  only  temporary  seasonal  employment  in  the 
United  States.  These  persons  likely  have  little  inten- 
tion or  desire  to  settle  here  permanently.  The  imposi- 
tion of  border  controls  and  employer  sanctions  could 
rapidly  and  drastically  reduce  this  pool  of  labor  for 
migratory  seasonal  employment,  with  severe  conse- 
quences for  the  agricultural  industry.  Amnesty  pro- 
visions designed  to  avoid  this  labor  market  shock 
could  have  undesirable  side  effects,  including  the  at- 
traction of  additional  illegal  entrants  during  the 
period  when  the  amnesty  proposals  are  under  con- 
sideration by  Congress.  For  this  reason  it  appears 
likely  that  an  amnesty  program  will  apply  only  to 
workers  continuously  present  in  the  United  States 
(i.e.,  nonmigrants)  before  a  date  preceding  the  con- 
sideration of  amnesty. 

A  transitional  period  will  be  necessary  for  the 
agricultural  industry  to  develop  and  implement 
plans,  undertake  the  capital  investments,  and  ac- 
complish the  other  changes  necessary  to  adapt  to  a 
legal  work  force.  To  aid  in  this  transition,  and  at  the 
same  time  to  end  quickly  the  illegal  status  of  aliens  in 
the  present  labor  force,  a  transitional  guestworker 
program  is  recommended.  This  would  provide  im- 
mediate protection  for  employers  and  those  workers 


not  seeking  or  not  eligible  for  permanent  resident 
status  and  would  provide  for  termination  of  the  pro- 
gram on  a  schedule  and  under  conditions  known  in 
advance. 

(f)  Circumstances  may  arise,  as  they  have  in  the  past, 
where  the  domestic  labor  market  will  not  provide 
enough  seasonal  workers  to  sustain  production  in 
given  commodities  and  regions.  It  may  be  in  the  na- 
tional interest  to  import  workers  for  critical  labor- 
intensive  tasks  in  industries  for  which  the  only  other 
option  would  be  to  limit  production.  Admission  of 
supplementary  alien  labor  for  such  tasks  may  be  de- 
sirable under  circumstances  that  protect  domestic 
workers  similarly  employed.  This  is  particularly  im- 
portant in  agriculture,  where  availability  of  labor  for 
a  critical,  high  labor  task  in  the  production  of  a  com- 
modity in  which  labor  demand  is  otherwise  much 
lower,  may  effectively  limit  the  volume  of  produc- 
tion that  can  be  economically  undertaken. 

It  is  recommended  that  the  provisions  of  the  Im- 
migration and  Nationality  Act  of  1952  for  the  tem- 
porary admission  of  alien  labor  (the  so-called  "H-2" 
provisions)  be  used  in  such  circumstances  and  that 
the  regulations  governing  admission  and  employ- 
ment of  these  workers  be  improved. 

(g)  Transition  to  a  domestic  labor  force  will  greatly 
intensify  demands  on  the  domestic  agricultural  labor 
market.  Improvement  o/ domestic  labor  market  mech- 
anisms will  aid  in  the  transition  to  a  domestic  labor 
force  and  will  increase  the  employment  and  produc- 
tivity of  domestic  workers  and  the  efficiency  of 
domestic  industry.  While  improving  the  efficiency  of 
the  domestic  labor  market  is  a  desirable  objective 
under  any  circumstances,  it  is  particularly  critical 
given  the  severe  stress  that  transition  to  a  domestic 
labor  force  will  entail.  It  is  recommended  that  both 
growers'  and  workers'  vocational  market  skills  and 
operation  of  domestic  migratory  labor  markets  be 
upgraded  through  (1)  improving  Employment  Ser- 
vice operations;  (2)  facilitating  the  education  of  labor 
contractors,  and  (3)  promoting  the  establishment  of 
organizations  by  growers,  farmworker  organiza- 
tions, and  others  to  assist  in  the  employment  and  ef- 
ficient utilization  of  the  domestic  work  force. 

The  following  section  elaborates  on  the  general 
recommendations  above  that  are  particularly  rele- 
vant to  agriculture  and  farmworkers. 
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DETAILED  RECOMMENDATIONS 


Amnesty 

It  is  rucummended  that  aliens  presently  residing  and 
working  in  the  United  Slates,  who  have  demonstrat- 
ed a  history  as  law  abiding  residents  and  who  wish  to 
remain  here,  be  permitted  to  identify  themselves 
without  penalty  and  initiate  procedures  toward  at- 
taining permanent  resident  status  and  eventual 
citizenship.  Those  who  have  been  in  the  United 
States  for  a  long  period  should  not  be  subjected  to  an 
additional  waiting  period  before  acquiring  perma- 
nent resident  status  and  a  legal  right  to  work.  It  is 
recommended  that  those  aliens  who  can  demon- 
strate five  years  or  more  of  continuous  residence  and 
employment  before  1980  be  permitted  to  apply  for 
permanent  resident  status  immediately.  Persons 
present  before  1980  with  less  than  five  years  of  con- 
tinuous employment  and  residence  should  be  per- 
mitted to  apply  for  permanent  resident  status  at  the 
end  of  five  years  of  residence.  It  is  further  recom- 
mended that  persons  who  have  been  alien  migrant 
workers  and/or  guestworkers  and/or  H-2  workers  for 
some  period  of  time  be  given  preference  for  im- 
migrant visas  and  permanent  resident  status  if  they 
desire  to  immigrate. 

We  recognize  that  amnesty  has  little  relevance  to 
workers  who  do  not  wish  to  remain  in  the  United 
States.  Strict  border  enforcement  and  sanctions 
against  employing  aliens  are  likely  to  reduce  greatly, 
if  not  eliminate,  the  alien  migratory  labor  supply.  A 
temporary,  transitional  guestworker  program,  as 
recommended  in  this  paper,  would  prevent  the  rapid 
and  probably  severe  repercussions  that  sudden  dis- 
appearance of  migratory  aliens  would  have  on  im- 
portant segments  of  agriculture. 

Worker  Identification 

Effective  elimination  of  the  economic  incentive  to  il- 
legal immigration  depends  on  the  application  of 
sanctions  to  employers  who  knowingly  employ  il- 
legal aliens.  Effective  employer  sanctions,  in  turn, 
require  a  simple,  quick  means  for  workers  to  demon- 
strate their  eligibility  for  employment  as  well  as  a 
means  for  employers  to  verify  workers'  legal  status. 
A  worker  identification  system  is  the  key  to  the 
feasibility  and  effectiveness  of  employer  sanctions 
and  thus  of  the  entire  mechanism  to  discourage  il- 
legal immigration. 

The  mechanisms  and  procedures  for  worker  iden- 
tification are  of  particular  concern  to  minority 
agricultural  workers,  who  risk  discrimination  or 
outright  denial  of  job  opportunities  if  a  simple  iden- 
tification procedure  is  not  applied  uniformly  to  all 


workers.  Employers,  particularly  those  employing 
day  haul  and  field  hire  workers,  also  require  a  sim- 
ple, safe  test  of  worker  legality.  It  is  recommended 
that  during  the  guestworker  transition  period,  a  re- 
newable counterfeit-resistant  Social  Security  card 
with  a  photograph  be  issued  upon  satisfactory  dem- 
onstration of  citizenship  or  legal  authorization  to  be 
employed,  that  this  card  be  sufficient  proof  of  the 
right  to  employment,  and  that  all  workers  be  re- 
quired to  show  such  cards  before  being  employed. 

Employers  are  now  required  to  obtain  Social  Secur- 
ity numbers  for  most  of  their  employees,  and  extend- 
ing this  requirement  to  all  should  not  present  insur- 
mountable difficulties  to  any  employer  or  worker.  It 
appears  to  be  the  least  intrusive  means  of  controlling 
illegal  employment.  Many  states  now  require  a 
photograph  on  the  driver's  license,  and  it  has  proven 
technically  and  economically  feasible  to  issue  large 
numbers  of  cards  over  a  period  of  years. 

Various  proposals  have  been  made  for  more  compre- 
hensive identification  and  work  authorization 
systems,  including  requiring  identification  numbers 
or  Social  Security  numbers  to  be  called  in  to  a  cen- 
tral data  bank  and  receiving  authorization  before  hir- 
ing can  take  place.  While  such  systems  would  un- 
doubtedly be  feasible  for  employers  of  few  workers 
and  those  with  fixed  site  employment  of  relatively 
long  duration,  it  might  create  severe  difficulties  for 
agricultural  employers  hiring  large  numbers  of 
workers  "on  the  spot"  when  needed  or  for  employ- 
ment of  short  duration.  While  only  a  small  propor- 
tion of  agricultural  employment  is  of  this  nature,  it  is 
precisely  in  this  sector  that  illegal  immigration  has 
presented  its  greatest  problems. 

During  the  phase-in  of  new  Social  Security  cards,  it 
is  recommended  that  relatively  simple  procedures  be 
established  to  provide  temporary  identification  for 
domestic  workers.  Some  procedures  for  self  or  third 
party  identification  through  the  Employment  Service 
would  be  appropriate.  This  measure  is  consistent 
with  the  recommendation  to  grant  guestworker  visas 
or  permanent  resident  status  to  aliens  in  the  labor 
force  during  initiation  of  the  program. 

Employer  Sanctions  and 
Enforcement  Activities 

Enforcement  procedures  and  penalties  for  violators 
will  be  the  key  to  the  effectiveness  of  measures  to 
control  access  of  illegal  aliens  to  jobs.  These 
mechanisms  and  uniformity  of  enforcement  will  also 
be  key  ingredients  in  creating  respect  for  and  com- 
pliance with  the  new  law. 
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In  an  industry  as  highly  competitive  as  agricuhure, 
lax  enforcement  and/or  low  penalties  for  violators 
can  induce  some  employers  to  take  the  risk  of  viola- 
tion. This  effective  undercutting  of  law-abiding 
employers,  if  sufficiently  widespread,  can  virtually 
force  them  to  either  break  the  law  themselves  or 
abandon  production.  Enforcement  of  prohibitions 
against  employment  of  illegal  aliens  must  be  such 
that  both  the  probability  and  cost  of  apprehension 
are  high  enough  to  induce  employers  and  illegal 
aliens  to  not  take  the  risk. 

Both  existing  labor  standards  and  new  procedures 
for  certifying  the  need  for  supplemental  foreign 
labor  must  be  strictly  and  uniformly  enforced  across 
all  industries  and  geographic  areas.  Otherwise, 
economic  dislocations  will  result  as  production  is 
skewed  to  areas  with  more  lax  certification  pro- 
cedures and  labor  standards  enforcement.  Both 
workers  and  employers  in  areas  with  more  stringent 
enforcement  will  suffer  through  loss  of  employment 
and  production  opportunities.  Local  and  state  en- 
forcements of  labor  standards  are  notorious  for  their 
vulnerability  to  political  pressure  from  strong  local 
interests.  If  federal  law  is  to  be  made  in  this  arena,  as 
it  clearly  must  be,  the  federal  government  has  the 
obligation  to  protect  producers  in  all  jurisdictions 
from  inadequate  enforcement  in  competing  areas. 
While  this  does  not  necessarily  imply  federal  en- 
forcement, it  does  imply  strong  federal  monitoring 
and  surveillance  of  enforcement  activity. 

Emphasis  of  enforcement  must  be  on  apprehension 
of  hard  core  violators  and  the  most  serious  viola- 
tions. The  measures  by  which  the  productivity  of  the 
enforcement  activity  is  evaluated  must  reflect  that 
emphasis.  They  should  not  result  in  incentives  to 
generate  large  numbers  of  violations  which  are  large- 
ly technical  in  nature  and  of  little  consequence  to  the 
welfare  of  workers.  Similarly,  they  should  be  geared 
toward  apprehending  those  not  using  the  prescribed 
procedures  rather  than  toward  frequent  surveillance 
or  harassment  of  those  who  do. 

Both  the  productivity  of  and  respect  for  enforcement 
will  be  enhanced  by  eliminating  duplicate  and  over- 
lapping inspections  and  inconsistent  regulations 
among  the  many  applicable  to  agricultural  work. 
Ideally,  this  might  be  accomplished  by  concentrating 
responsibility  for  enforcement  of  all  regulations  in  a 
single  agency.  Furthermore,  the  emphasis  of  en- 
forcement should  be  on  producing  compliance  and, 
only  if  that  fails,  punishment.  Particularly  at  the 
outset,  significant  enforcement  resources  should  be 
devoted  to  educating  employers  about  how  to  com- 
ply with  regulations.  Opportunities  for  pre-inspec- 
tions  where  violations  can  be  brought  to  light  and 
corrected  without  penalty  would  be  a  logical  compo- 
nent of  the  educational  effort. 


Enforcement  activities  lead  inevitably  to  an  adver- 
sarial relationship  between  the  agents  and  the  sub- 
jects of  enforcement.  The  experience  of  the  U.S. 
Employment  Service  in  agricultural  placement  ac- 
tivity has  been  one  recent  lesson  in  the  futility  of  ex- 
pecting the  same  agency  to  be  both  a  provider  of  ser- 
vice and  a  policeman.  It  is  recommended  that  the 
responsibility  for  assisting  growers  in  recruitment 
and  for  certifying  recruitment  and  training  pro- 
grams, plus  the  need  for  supplementary  labor  if  it 
arises,  be  vested  in  a  agency  separate  from  the  one 
responsible  for  enforcement  of  labor  standards.  In 
the  case  of  agriculture,  consideration  might  be  given 
to  placing  responsibility  for  service  functions  in 
USDA  and  enforcement  activities  in  USDL. 

The  Temporary  Guestworker  Program 

The  available  evidence,  though  largely  anecdotal, 
suggests  that  a  significant  component  of  the  illegal 
work  force  in  agriculture  is  of  Mexican  nationals 
who  migrate  to  the  United  States  temporarily  to  per- 
form seasonal  work  here  with  no  intention  of  re- 
maining in  this  country.  Theirs  is  probably  the 
preponderant  pattern  of  alien  employment  in  agri- 
culture, and  growers  in  some  regions  and  in  some 
commodities  are  heavily  dependent  on  alien  mi- 
grants to  perform  such  essential  labor  intensive 
seasonal  tasks  as  harvesting.  Furthermore,  there  may 
be  substantial  turnover  and  a  significant  influx  of 
new  entrants  into  this  stream  in  any  given  year,  as  is 
the  case  with  the  domestic  migratory  labor  force. 

The  immediate  impact  of  strict  controls  and 
employer  sanctions  on  this  alien  migratory  labor 
supply  will  depend  in  part  on  the  provisions  of  an 
amnesty  program  and  in  part  on  the  composition 
and  behavior  of  the  alien  labor  force  employed  in 
agriculture.  Two  scenarios  are  possible: 

(1)  I/the  migratory  labor  force  is  stable,  with  a  high 
proportion  of  immigrants  in  any  particular  year 
returning  the  next  year,  and  if  amnesty  provisions 
permit  these  workers  to  achieve  legal  status,  main- 
tain permanent  residence  in  their  homeland,  and 
enter  and  leave  the  United  States  at  will  to  accept 
employment,  then  the  alien  migratory  labor  supply 
will  likely  decrease  only  gradually  as  workers  drop 
out  of  the  migratory  stream,  and  the  transition  to  a 
domestic  labor  force  supplemented  by  an  H-2  tem- 
porary program  can  occur  in  a  gradual  and  orderly 
fashion. 

(2)  If.  however,  it  obtains  (a)  that  an  amnesty  pro- 
gram will  apply  only  to  aliens  who  can  demonstrate 
a  history  of  residence  and  employment  in  the  United 
States  before  a  date  preceding  the  consideration  of 
amnesty,  and/or  (b)  that  amnesty  will  not  be  appli- 
cable to  aliens  maintaining  a  permanent  residence 
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outside  the  United  Stales  who  seek  to  enter  the  U.S. 
only  for  periods  of  temporary  employment,  and/or 
(c)  that  considerable  instability  and  therefore  a  con- 
siderable influx  of  new  entrants  to  the  alien  migra- 
tory labor  force  will  prevail  in  any  given  year,  then 
strict  border  controls  and  employment  sanctions 
could  significantly  and  rapidly  reduce  the  supply 
of  seasonal  migratory  labor  available  to  U.S. 
agriculture. 

A  small  scale  temporary  guestworker  program 
would  not  prevent  this  labor  market  shock.  Although 
reliable  data  on  numbers  of  aliens  presently 
employed  in  agriculture  are  not  available,  virtually 
all  observers  agree  that  the  numbers  are  significantly 
greater  than  the  number  of  workers  included  in  some 
present  guestworker  programs.  Furthermore,  there 
is  no  guarantee  that  all  or  even  any  of  these  proposed 
guestworkers  would  be  employed  in  agriculture. 

We  recognize  the  necessity  of  imposing  stringent 
conditions  on  admissions  and  employment  of  tem- 
porary farm  labor  to  protect  U.S.  workers.  However, 
the  transition  to  a  domestic  work  force,  even  one 
supplemented  by  temporary  alien  H-2  workers,  will 
be  difficult  for  the  agricultural  industry  to  make 
quickly.  Wage  standards  and  working  conditions 
will  have  to  be  upgraded  in  many  areas,  capital  in- 
vestments in  housing  and  other  facilities  will  have  to 
be  made,  and  recruitment,  training,  and  other  labor 
market  programs  will  have  to  be  developed  and  put 
in  place  by  growers  who  have  been  largely  depen- 
dent on  a  walk-in  labor  supply.  It  is  necessary  to  pro- 
vide a  transition  period  for  the  agricultural  industry 
to  adapt  to  these  new  standards  and  develop  alter- 
native domestic  labor  sources.  The  sudden  with- 
drawal of  a  significant  component  of  the  industry's 
labor  force  is  in  the  best  interests  of  neither  the  in- 
dustry nor  the  nation.  A  period  of  stability  and 
predictability  of  short-run  labor  supply  will  provide 
the  best  environment  for  growers  to  develop  strate- 
gies to  meet  changing  labor  market  conditions. 

The  Work  Group  recommends  a  temporary  guest- 
worker program  as  a  short-term  transitional  mechan- 
ism. Its  purpose  would  be  to  provide  time  for  legaliz- 
ing part  of  the  present  illegal  work  force,  developing 
intelligence  on  the  magnitude,  location,  and  employ- 
ment patterns  of  this  work  force,  and  establishing  a 
fixed  schedule,  known  in  advance,  for  transition  to  a 
legal  work  force. 

The  general  outline  of  such  a  transitional  plan  might 
be  as  follows: 

During  the  initial  year  growers  would  be  granted  cer- 
tification to  employ  as  many  work  hours  of  guest- 
worker labor  as  they  request  in  any  given  period,  up 
to  the  certified  number  (or  a  percentage)  of  labor 


hours  they  used  in  the  same  period  of  the  previous 
year.  Illegal  aliens  presently  employed  but  not  eligi- 
ble for  or  desirous  of  permanent  resident  status 
under  amnesty  provisions  would  receive  temporary 
guestworker  visas  which  would  expire  at  the  end  of 
the  transitional  guestworker  program.  This  move 
would  immediately  bring  employers  and  aliens  into 
compliance  with  the  law.  It  would  require  little  or  no 
adjustment  except  to  bring  employment  practices  in- 
to conformity  with  existing  laws  in  those  limited  in- 
stances where  they  are  not  already.  It  would  yield  ac- 
curate data  on  the  number,  location  and  period  of 
employment  of  the  current  alien  population.  It 
would  provide  the  basis  for  assessing  the  magnitude 
and  locations  of  adjustment  problems  and  planning 
for  assistance  in  alleviating  them. 

Employers  who  fail  to  comply  would  be  subjected  to 
the  penalties  for  hiring  illegal  aliens.  To  enlarge  the 
incentive  for  compliance,  violators  could  also  be 
denied  certification  of  guestworkers  under  the  tran- 
sitional program  and  access  to  the  regular  H-2  cer- 
tification procedures  for  a  specified  period. 

This  temporary  guestworker  program  should  include 
at  its  inception  a  mechanism  and  schedule  for  its  ter- 
mination. It  is  recommended  that  the  program  be 
gradually  phased  out  through  annual  percentage  re- 
ductions in  growers'  certifications  for  guestworkers. 
If  the  transition  program  were  to  last  five  years,  for 
example,  each  employer's  guestworker  certification 
would  be  reduced  by  20  percent  annually. 

During  the  transition  period  employers  would  have 
to  adjust  their  production  and  employment  plans  to 
accommodate  the  guestworker  reductions.  Growers 
would  change  production  patterns  and/or  increase 
employment  of  U.S.  workers.  The  transition  pro- 
gram should  be  flexible  enough  so  that  reducing  the 
employment  of  guestworkers  below  the  maximum 
permissible  in  a  given  season  would  not  reduce 
eligibility  for  certification  the  following  year.  In  ef- 
fect, the  employer  would  be  certified  at  the  outset  of 
the  program  for  a  specified  number  of  guestworkers 
for  each  year  of  the  program.  The  only  basis  on 
which  that  certification  could  be  prematurely  re- 
duced would  be  the  employment  of  illegal  aliens. 

If  at  any  time  during  the  transition  process  a  grower 
were  not  able  to  obtain  sufficient  domestic  workers, 
application  for  H-2  certification  could  be  made  by 
meeting  the  requirements  for  that  program.  Since  re- 
quirements for  H-2  certification  are  considerably 
more  stringent  than  for  guestworkers,  the  move  to 
M-2  workers  would  have  to  be  complete  (i.e.,  all  alien 
labor  needs  would  have  to  be  met  under  the  H-2  pro- 
gram) and  the  employer's  eligibility  for  participation 
in  the  guestworker  program  would  terminate. 
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This  transition  program  would  require  no  special  en- 
forcement mechanisms  or  regulations.  It  would  have 
a  specified  termination  built  in.  Most  importantly,  it 
would  provide  a  mechanism  for  employers'  immedi- 
ate compliance  and  gradual  adjustment  to  the  do- 
mestic labor  market. 

Supplementary  Foreign  Worker  Admission 

There  are  likely  to  be  instances  where  employers 
take  reasonable  and  prudent  measures  to  obtain 
domestic  workers  and  are  unable  to  do  so.  This  cir- 
cumstance is  particularly  probable  in  agriculture, 
where  large  variations  in  seasonal  labor  demand  can 
occur  in  rural  areas  with  a  limited  indigenous  labor 
force.  Many  illegal  aliens  are  now  employed  in  such 
seasonal  jobs.  Their  availability  has  led  to  the 
development  of  production  capacity  that  would  un- 
doubtedly not  have  existed  without  them. 

These  job  opportunities  may  not  be  completely  filled 
by  domestic  migrants.  Furthermore,  some  would  ad- 
vocate that  domestic  national  labor  policy  should 
pursue  the  end  of  migratory  work  as  an  essential 
means  of  economic  survival.  Yet  it  may  not  be  in  the 
long-term  best  interest  of  the  nation  to  limit  domestic 
production  of  seasonally  labor-intensive  com- 
modities to  those  levels  which  can  be  sustained  by  a 
local  temporary  labor  supply. 

The  Immigration  and  Nationality  Act  of  1952  con- 
tains provisions  (so-called  "H-2"  provisions)  for  the 
temporary  admission  of  aliens  to  work  in  the  United 
States.  At  present  the  number  of  workers  admitted 
under  this  program  is  relatively  low  and  only  about 
half  are  employed  in  agriculture.  However,  a  plen- 
tiful supply  of  illegal  migrants  has  eliminated  incen- 
tives for  many  producers  to  seek  H-2  labor.  Ending 
access  to  illegal  aliens  is  likely  to  result  in  additional 
instances  in  which  employers  are  unable  to  obtain 
sufficient  temporary  seasonal  labor  in  the  domestic 
labor  market. 

The  H-2  legislation  and  regulations  establish  criteria 
for  determining  when  a  shortage  of  domestic  labor 
exists  and  specify  conditions  under  which  supple- 
mentary foreign  labor  may  be  admitted  without 
bringing  "adverse  effects"  on  domestic  workers. 
This  program  provides  a  legal  mechanism  for  sup- 
plementing the  labor  force  which  facilitates  higher 
levels  of  agricultural  production  and  employment  of 
permanent  and  long-term  seasonal  domestic  workers 
than  would  otherwise  exist.  It  is  recommended  that 
this  program  be  continued,  with  some  procedural 
modifications,  to  provide  supplementary  workers  for 
seasonal  and  temporary  jobs  for  which  the  domestic 
labor  supply  is  insufficient. 


A  basic  tenet  of  this  program  should  be  the  tem- 
porary admission  of  aliens  for  temporary  or  seasonal 
employment.  Its  purpose  is  to  facilitate  expanded 
agricultural  production  and  higher  levels  of  employ- 
ment for  U.S.  workers  in  long-term  seasonal  and 
year-round  jobs  in  production,  processing,  and 
distribution.  It  is  recognized  that  the  admission 
of  temporary  alien  labor  affects  the  wages  and  work- 
ing conditions  of  domestic  workers  in  similar 
employment.  Therefore,  strict  control  of  the  terms 
and  conditions  under  which  alien  labor  is  admitted 
and  guaranteed  access  of  domestic  workers  to  these 
jobs  are  essential  to  a  supplementary  foreign  labor 
program. 

Modifications  in  H-2  regulations  and  procedures  are 
needed  to  make  the  program  both  workable  for 
growers  and  considerate  of  domestic  workers.  While 
this  document  cannot  discuss  H-2  regulations  in 
detail,  it  can  suggest  some  basic  guidelines  for  re- 
vised H-2  procedures: 

(1)  All  wages  and  other  benefits  provided  to  H-2 
workers  should  also  be  provided  to  U.S.  workers 
employed  in  the  same  jobs.  The  provisions  permit- 
ting employment  of  alien  workers  should  not  provide 
a  cost  incentive  for  the  employment  of  H-2  workers. 
Similarly,  it  should  not  impose  an  economic  penalty 
on  employers  of  H-2  workers  where  the  unavailabil- 
ity of  sufficient  U.S.  workers  has  been  demonstrated. 

(2)  Standards  for  job  offers  and  recruitment  proce- 
dures which  must  be  met  to  certify  a  shortage  of  U.S. 
workers  for  temporary  agricultural  jobs  should  not 
be  more  stringent  than  those  required  for  permanent 
admission  of  aliens  for  employment.  Appropriate 
criteria  should  be  specified  for  recruiting  seasonal 
workers  in  the  local  labor  market,  defined  largely  by 
distance  or  population  factors.  At  the  same  time, 
both  present  and  prospective  domestic  migratory 
labor  sources  must  be  assured  access  to  these  jobs. 

(3)  It  has  been  observed  that  earnings  of  skilled 
domestic  and  alien  workers  in  seasonal  agricultural 
jobs  are  often  attractive,  but  that  unskilled  domestic 
workers  are  sometimes  unable  to  attain  the  profi- 
ciency necessary  to  earn  at  similar  levels.  To  assure 
meaningful  access  of  domestic  workers  to  jobs  for 
which  labor  is  in  short  supply  and  to  maximize  effec- 
tiveness of  domestic  recruitment,  training  should  be 
offered  for  at  least  a  specified  percentage  of  the  jobs 
for  which  certification  is  being  sought.  This  training 
could  be  provided  by  individual  growers,  grower 
associations,  farmworker  orgranizations,  or  other 
agencies. 
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(4)  In  the  absence  of  higher  standards,  the  wage  rate 
in  jobs  for  which  foreign  workers  are  admitted  could 
be  pushed  down  to  the  minimum  wage  by  market 
forces.  Wage  rates  of  domestic  workers  must  be  pro- 
tected in  the  certification  standards  for  foreign 
worker  admission.  The  wage  rate  which  workers 
must  be  offered  by  employers  seeking  certification 
for  foreign  labor  should  be  no  less  than  the  prevail- 
ing wage  for  like  or  similar  agricultural  work  in  the 
area  where  the  foreign  workers  are  to  be  employed 
and  no  less  than  a  fixed  percentage  above  the  mini- 
mum wage  rate  established  in  the  Fair  Labor  Stan- 
dards Act  (FLSA).  The  employability  of  U.S.  workers 
unable  to  attain  sufficient  production  at  prevailing 
piece  rates  to  earn  the  required  minimum  wage 
should  be  protected  by  provisions  that  permit  their 
continued  employment  at  not  less  than  the  FLSA 
minimum. 


It  is  recognized  that  producers  operating  in  a  com- 
petitive market  will  have  little  incentive  to  establish 
labor  standards  (pay,  fringe  benefits,  and  working 
conditions)  for  U.S.  workers  substantially  more  cost- 
ly than  those  required  to  qualify  for  foreign  workers. 
Thus,  the  conditions  governing  admission  of  aliens 
into  certain  occupations  will  greatly  affect  the 
employment  of  domestic  workers  in  the  same  mar- 
kets. Ripple  effects  of  a  supplementary  labor  pro- 
gram are  inevitable.  If  labor  standards  are  set  suffi- 
ciently high  and  the  scarcity  of  U.S.  workers  for 
these  jobs  is  adequately  established,  however,  the 
supplementary  labor  program  will  be  beneficial  on 
balance. 
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Mr.  Mazzoli.  Mr.  Henry  J.  Voss,  member  of  the  executive  com- 
mittee of  the  Farm  Bureau,  you  are  recognized. 

TESTIMONY  OF  HENRY  J.  VOSS,  MEMBER,  EXECUTIVE 
COMMITTEE,  AMERICAN  FARM  BUREAU 

Mr.  Voss.  Thank  you.  Chairman  MazzoH. 

I  believe  you  have  my  complete  statement. 

I  appear  here  today  as  a  producer  of  fruits  and  vegetables,  but 
also  as  president  of  the  American  Farm  Bureau  and  a  spokesman 
for  the  3-million-member  family  of  the  American  Farm  Bureau 
Federation,  for  which  I  serve  as  a  member  of  the  executive  commit- 
tee. 

We  recognize  as  a  matter  of  basic  policy  the  Federal  Government 
must  regulate  and  control  who  comes  into  this  country,  how  many; 
that  the  control  of  immigration,  both  legal  and  illegal,  has  gotten 
out  of  hand;  that  Congress  must  take  steps  to  bring  it  under  con- 
trol but  not  at  the  expense  of  creating  a  disaster  in  agriculture. 

We  estimate  that  some  300,000  undocumented  workers  are  cur- 
rently employed  on  our  farms  and  ranches  representing  about  15 
percent  of  the  hired  farm  work  force,  though  only  about  7  percent 
of  the  total  aliens  employed  in  this  country. 

It  is  simply  not  true  that  most  agricultural  employers  employ  il- 
legals because  they  are  a  source  of  cheap  labor.  They  employ  them 
because  they  are  available,  because  they  are  highly  productive,  and 
because  they  have  found  over  the  years  that  so  long  as  Americans 
have  the  benefit  of  various  social  protection  programs,  they  are  not 
willing  to  leave  their  places  of  residence  and  to  go  to  the  rural 
areas  to  take  seasonal  jobs. 

Although  this  committee  has  made  a  good  start  in  providing  for 
a  workable  temporary  foreign  worker  program  in  section  211,  that 
is  intended  to  provide  for  the  special  needs  of  agriculture,  we  have 
concluded  after  careful  consideration  that  section  211  in  this  bill  is 
not  adequate  and  will  not  accomplish  that  goal. 

It  must  be  borne  in  mind  that  a  great  many  agricultural  employ- 
ers have  become  dependent  upon  undocumented  workers.  The  en- 
actment of  the  legislation  before  us  creates  great  uncertainties  for 
agriculture  as  to  the  future  source  of  the  seasonal  labor  that  we 
must  employ. 

We  remain  opposed  to  employer  sanctions  as  a  matter  of  princi- 
ple. We  recommend  that  section  101  be  amended  so  as  to  reduce 
somewhat  the  regulatory  burden  and  the  severity  of  sanctions  on 
employers  such  as  removing  the  jail  sentences,  make  the  recruiters 
and  referrers  of  workers  responsible  for  documentation  and  record- 
keeping, and  settling  the  documentation  question  once  and  for  all 
by  requiring  the  issuance  of  a  new  tamper-proof,  counterfeit-proof 
social  security  card. 

We  have  made  several  specific  suggestions  that  we  think  are 
needed  to  make  section  211  a  workable  program,  including  reten- 
tion of  the  final  regulatory  authority  in  the  hands  of  the  Attorney 
General,  providing  for  a  de  novo  hearing  as  a  part  of  the  expedited 
review  of  a  certification  request,  and  a  workable  definition  of  the 
term  labor  dispute,  a  problem  that  requires  the  attention  of  this 
committee  to  avoid  easily  closing  off  the  program  to  employers  by 
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two  or  three  people  at  a  place  of  employment.  We  have  attached 
suggested  language. 

We  ask  that  a  new  subsection  (g)  be  added  to  section  211  to  au- 
thorize the  development  of  a  5-year  transition  program  during 
which  time,  on  a  phased-out  basis,  agricultural  employers  could 
continue  hiring  those  who  choose  not  to  apply  for  or  do  not  qualify 
for  legalization.  We  are  attaching  suggested  legislation. 

We  are  convinced  that  the  H-2  program,  even  if  improved  as  we 
have  recommended,  would  not  adequately  meet  the  needs  of  agri- 
cultural employers  in  the  highly  seasonal  labor-intensive  employ- 
ment areas.  Accordingly,  we  will  support  additional  legislation, 
either  as  a  part  of  this  bill  or  as  an  addition  to  this  bill,  to  provide 
for  a  more  flexible  foreign  seasonal  worker  program  that  is  not  em- 
ployer- or  commodity-specific  and  that  provides  for  less  burden- 
some regulatory  procedures. 

I  cite  here  that  in  California  we  find  that  35,000  jobs  in  support 
industries  are  related  to  every  billion  dollars  of  agricultural 
income.  And  I  think  that  the  dislocation  of  the  uncertainty  that 
may  be  involved,  without  some  program  that  agriculture  can  feel 
confident  will  meet  that  need,  will  go  far  beyond  the  agricultural 
community. 

And  lastly,  we  urge  that  the  bill  be  amended  to  require  that  the 
INS  obtain  a  properly  executed  search  warrant  prior  to  entering  a 
farm  or  other  agricultural  operation. 

Thank  you. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Voss. 

[The  complete  statement  follows:] 
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STATEMENT  OF  THE  AMERICAN  FARM  BUREAU  FEDERATION 
TO  THE  IMMIGRATION  SUBCOMMITTEE.  HOUSE  JUDICIARY  COMMITTEE 
RE:   H.R.  1510  IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983 

March  10,  1983 

Presented  by  Henry  J.  Voss 
President,  California  Farm  Bureau  Federation 
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STATEMENT  OF  THE  AMERICAN  FARM  -BUREAU  FEDERATION 
TO  THE  IMMIGRATION  SUBCOMMITTEE,  HOUSE  JUDICIARY  COMMITTEE 
RE:   H.R.  1510  IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983 

March  10,  1983 

Presented  by  Henry  J.  Voss 
President,  California  Farm  Bureau  Federation 

The  American  Farm  Bureau  Federation  is  the  nation's  largest 
general  farm  organization,  representing  more  than  three  million 
families  in  ^8    states  and  Puerto  Rico  who  are  members  of  more  than 
2,800  county  Farm  Bureaus,  and  who  have  joined  voluntarily  and  pay 
dues  annually  to  finance  the  organization.   We  estimate  that  at  least 
85  percent  of  the  farmers  and  ranchers  in  this  country  are  members. 

Farm  Bureau  positions  on  public  issues  are  developed  from  the 
grass  roots  up  through  the  ranks  of  the  organization  with 
approximately  a  third  of  the  voting  members  participating  in  an 
extensive  policy  discussion  and  development  process.   Because  of  the 
nature  and  scope  of  that  process,  we  feel  confident  that  our  adopted 
policies  represent  the  majority  thinking'  of  farmers  and  ranchers  in 
this  country. 

FARM  BUREAU  POLICY  REVIEW 

In  January  the  State  Farm  Bureau  voting  delegates  who 
participated  in  the  54th  annual  meeting  of  the  American  Farm  Bureau 
Federation,  adopted  an-extens ive  statement  on  immigration  policies, 
calling  upon  Congress  to:   (1)  analyze  and  take  action  to  reevaluate 
and  reestablish  new  quotas  on  immigration;  (2)  require  careful 
screening  of  those  admitted  to  this  country  so  as  to  reject  criminals 
or  other  undesirables;  (3)  provide  for  better  control  over  the  flow  of 
illegal  aliens  into  the  country;  (4)  deny  the  benefits  of  social 
programs  to  illegals;  (5)  improve  procedures  to  keep  better  track  of 
those  admitted  legally  but  do  not  leave  on  a  timely  basis;  (6)  provide 
better  control  over  mass  entry  of  refugees;  (7)  restrict  the  ability 
of  illegal  aliens  to  take  advantage  of  our  political  system;  and  (8) 
establish  less  cumbersome  and  more  prompt  legal  procedures  for  the 
deportation  of  those  who  have  no  right  to  be  in  this  country. 

The  policy  goes  on  to  state  that  we  are  opposed  to  the 
requirement  of  any  national  identity  card,  taking  the  position  that 
the  only  identification  that  should  be  required  for  employment  is  the 
Social  Security  card.   We  are  opposed  in  principle  to  the  imposition 
of  criminal  sanctions  on  employers  who  hire  undocumented  aliens;  and 
we  are  opposed  to  blanket  amnesty  of  illegal  aliens  already  in  this 
country;  but  recognize  the  need  for  a  controlled  or  limited  amnesty 
for  those  who  have  lived  here  over  a  period  of  years,  have  no  criminal 
record,  are  capable  of  speaking  and  writing  basic  English  and  who  meet 
other  such  minimum  requirements.   Such  limited  amnesty  should  be  a 
part  of  an  overall  plan  to  greatly  reduce  illegal  immigration  in  the 
future . 
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Furthermore,  the  Farm  Bureau  position  is  that  if  Congress  changes 
the  immigration  law  in  such  a  way  as  to  adversely  affect  the  present 
farm  labor  pool,  "it  is  imperative  to  provide  workable  temporary 
foreign  worker  programs  for  agriculture." 

"These  programs  must  give  reasonable  assurance  that  such  workers 
can  be  recruited  on  a  timely  basis  when  neither  employers  nor  the 
employment  service  can  find  U.S.  workers  who  are  willing,  capable  and 
available  in  the  area  of  need." 

"The  programs  must  be  sufficiently  flexible  to  provide  for  the 
labor  needs  of  agricultural  employers  that  produce  highly  seasonal, 
labor  intensive  commodities." 

"Such  programs  should  also  provide  for  employment  of  refugees  and 
other  undocumented  workers  already  here  who  seek  agricultural  work." 

Finally,  Farm  Bureau  policy  asks  that  laws  governing  the 
apprehension  of  illegal  aliens  "should  be  carried  out  uniformly  and 
equally  in  all  industries.   Entry  to  farms  and  agricultural  operations 
should  be  permitted  only  when  immigration  officials  hold  properly 
executed  warrants  which  name  individuals  that  are  being  sought..." 

It  is  clear  from  this  review  of  Farm  Bureau  policy  that  our 
members  and  leaders  have  given  considerable  thought  to  the  immigration 
and  naturalization  policies  of  this  country.   We  recognize  that  it  is 
a  prime  responsibility  of  the  federal  government  to  control  the 
borders  of  our  country^  and  we  share  the  concern  of  most  Americans 
that  changes  are  needed  to  restore  and  insure  that  control.   It  is  as 
obvious  to  us  as  to  others  that  illegal  entries  have  gotten  out  of 
control.   We  believe  that  as  a  matter  of  basic  policy,  the  federal 
government  must  regulate  and  control  who  comes  into  this  country  and 
how  many.   We  have  no  doubt  that  hundreds  of  millions  of  people  in 
other  countries  would  like  to  emigrate  to  this  country  to  share  our 
liberties  and  the  fruits  of  our  capitalist  economy;  but  there  is  a 
limit  to  our  ability  to  accommodate  them. 

AGRICULTURE  AND  ALIEN  WORKERS 

A  great  many  farmers  and  ranchers  have  for  many  years  been 
closely  associated  with  aliens  coming  to  this  country,  either  legally 
or  illegally,  to  work  and  to  enjoy  our  way  of  life.   We  have  come  to 
have  a  high  regard  for  them.   We  find  them  highly  motivated,  eager  to 
work,  to  save,  and  to  be  a  productive  force  in  our  industry.   Many 
come  here  at  great  personal  sacrifice  to  escape  abject  poverty  and 
tyranny  in  countries  that  have  degenerated  into  socialism  or 
military  dictatorships. 

Because  of  the  ready  availability  of  such  persons  and  because 
Americans  are  not  willing,  able  and  available  to  take  a  great  many  of 
the  seasonal  jobs  in  agriculture,  our  conservative  estimate  is  that 
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some  300,000  undocumented  workers  are  currently  employed  on  our  farms 
and  ranches,  representing  about  15  percent  of  the  hired  farm 
workforce,  though  probably  only  7  percent  of  the  total  of  such  workers 
employed  in  this  country. 

It  is  simply  not  true  that  most  agricultural  employers  want  to 
employ  illegal  aliens  because  it  is  a  source  of  cheap  labor.   They 
employ  them  because  they  are  available,  because  they  are  highly 
productive  and  because  they  have  found  over  the  years  that  so  long  as 
Americans  have  the  benefit  of  various  social  protection  programs  they 
are  not  willing  to  leave  their  places  of  residence,  go  to  rural  areas 
and  take  seasonal  jobs. 

EFFORTS  DURING  97th  CONGRESS 

During  the  past  two  years,  we  have  attempted  to  work  with  this 
Committee,  its  staff,  with  the  Senate  Committee  and  its  staff,  with 
representatives  of  the  Departments  of  Justice,  Agriculture  and  Labor, 
and  with  other  members  of  Congress  in  fashioning  immigration  reform 
legislation  that  would  not  create  a  disastrous  situation  for  a  major 
segment  of  American  agriculture. 

We  opposed  and  continue  to  oppose  the  employer  sanction 
provisions  of  the  bill  now  before  this  Committee  and  placed  major 
emphasis  on  Section  211,  which  seeks  to  provide  for  improved 
procedures  to  admit  nonimmigrants  to  take  seasonal  jobs  in 
agriculture,  where  it  can  be  demonstrated  that  Americans  are  not 
willing,  able  and  available  to  perform  such  work. 

Although  this  Subcommittee  accepted  a  number  of  our  recommen- 
dations for  changes  in  the  section  originally  proposed,  with  the  goal 
of  achieving  a  seasonal  worker  program  that  would  have  some  reasonable 
chance  of  being  workable,  we  concluded,  after  careful  consideration, 
that  the  section  adopted  by  the  full  Committee  is  inadequate  and  will 
not  accomplish  that  goal.   In  further  consideration  of  the  radical 
amendments  posed  by  the  House  Education  and  Labor  Committee,  we 
concluded  that  we  had  no  choice  but  to  mount  an  all-out  grass  roots 
campaign  to  defeat  the  bill  in  the  House. 

INDUSTRY-WIDE  REVIEW 

For  the  past  several  weeks,  we  have  been  meeting  with 
representatives  of  a  number  of  agricultural  producer  groups  from  the 
major  areas  of  the  country  to  analyze  the  legislation  being  proposed 
in  both  houses,  and  to  develop  proposals  and  strategy  to  achieve  a 
workable  foreign  guest  worker  or  seasonal  program  for  agriculture.   We 
are  more  concerned  than  ever  that  the  proposals  now  before  this 
Committee,  if  they  are  not  improved  and  supplemented,  will  result  in  a 
chaotic  and  disastrous  situation  in  major  segments  of  agriculture. 
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It  needs  to  be  borne  in  mind  that  a  great  many  agricultural 
employers  have  become  dependent  upon  undocumented  workers.   The 
enactment  of  the  legislation  before  us  creates  great  uncertainties  for 
agriculture.   We  do  not  know,  nor  does  anyone,  exactly  how  many  such 
workers  are  currently  employed  in  agriculture,  where  they  are 
employed,  how  many  would  apply  for  or  would  qualify  for  legalization, 
or  how  many  who  achieve  legal  status  would  choose  to  continue  working 
on  farms  and  ranches. 

The  very  nature  of  agricultural  production,  particularly  of  the 
fruits,  vegetables  and  other  crops  that  require  large  numbers  of 
seasonal  field  workers,  is  that  the  required  labor  must  be  available 
when  nature  dictates,  not  when  some  government  official  in  Washington, 
D.C.,  or  some  regional  office  of  the  Department  of  Labor  decides  to 
allow  access  to  the  needed  workers. 

SPECIFIC  RECOMMENDATIONS 

With  those  and  other  considerations  in  mind,  we  want  to  make  the 
following  specific  recommendations: 

1.   That  Section  101  be  amended  to: 

(a)  remove  the  jail  -sentences; 

(b)  remove  the  penalties  for  failure  to  keep  a  record  of  worker 
identification  and  documentation,  since  a  loss  of  presumption  of  good 
faith  compliance  is  sufficient  incentive  to  keep  such  records; 

(c)  provide  that  where  workers  are  recruited  and  referred  to 
employers  by  labor  unions  or  by  the  Federal/State  Employment  Service, 
the  burden  of  establishing  eligibility  to  work,  examining  the  documen- 
tation and  keeping  a  record  of  documentation  be  the  responsibility  of 
the  union  or  the  Employment  Service,  not  the  employer.   This  would 
eliminate  unnecessary  duplication,  relieve  some  of  the  excessive 
burden  on  employers,  and  place  clear  responsibility  on  the  entity  that 
recruits  and  refers  the  workers.   We  have  heard  of  instances  in  the 
past,  where  employers  were  seeking  certification  by  the  Department  of 
Labor  to  employ  temporary  foreign  workers  under  the  H-2  provision  of 
the  Act,  in  which  the  Employment  Service  referred  undocumented  workers 
to  the  employer  to  demonstrate  availability  of  domestic  workers;  and 

(d)  eliminate  the  uncertainty  of  documentation  now  provided  in 
this  section  by  requiring  that  within  three  years  the  Social  Security 
Administration  be  required  to  issue  a  new  Social  Security  card  to  all 
who  seek  employment.   The  new  card  should  be  issued  under  strict 
documentation  requirements  and  should  be  as  near  tamper-proof  and  as 
difficult  to  counterfeit  as  technically  feasible.   That  should  be  the 
only  worker  identification  that  would  have  to  be  examined  by  an 
employer. 
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2.   That  Section  211  be  amended  to: 

(a)  provide  that  the  Attorney  General  retain  final  regulatory 
authority,  in  consultation  with  the  Secretary  of  Labor  and  the 
Secretary  of  Agriculture,  so  far  as  Section  211(a)  is  concerned. 
While  we  agree  that  the  regulations  should  be  developed  through  the 
initiative  of  the  Secretary  of  Labor,  we  think  it  is  important  that 
the  Secretary  of  Agriculture  be  a  full  participant  in  the  process  and 
that  the  final  determination  be  made  by  the  Attorney  General,  as 
provided  in  the  current  act. 

(b)  provide  for  a  workable  definition  of  "labor  dispute."   Under 
the  present  definition  of  the  Department  of  Labor  and  the  Immigration 
and  Naturalization  Service,  any  two  or  more  persons  at  a  jobsite  can 
create  a  labor  dispute.   This  is  a  built-in  situation  in  this  bill  in 
which  employers  could  easily  and  unjustifiably  be  closed  off  from 
access  to  the  H-2  program.   We  are  attaching  to  this  statement  some 
suggested  language  for  such  a  definition. 

(c)  add  a  new  subsection  (g),  providing  for  a  five-year 
transition  program  to  assist  agricultural  employers  in  getting  away 
from  the  employment  of  undocumented  workers  on  a  gradual  basis  and  to 
avoid  any  crisis  situation  that  is  likely  to  develop  if  the  shift  is 
required  to  take  place  too  rapidly.   We  are  attaching  to  this  state- 
ment some  suggested  language  for  this  new  subsection.   It  encompasses 
the  concept  of  requiring  -those  who  employ  seasonal  agricultural 
workers  to  register  the  first  year  of  the  program;  to  supply  infor- 
mation on  the  number  of  seasonal  workers  they  employed  the  previous 
year  and  the  number  they  expect  to  employ  during  the  year  of 
registration.   The  Attorney  General  would  be  given  the  authority  to 
issue  agricultural  work  permits  to  undocumented  aliens  who  have  been 
employed  in  agriculture,  who  do  not  wish  to  apply  for  legalization  or 
who  cannot  qualify  for  legalization. 

During  the  first  year  of  the  program,  employers  could  employ  such 
permit-holders  to  fill  their  total  need  for  seasonal  workers.   During 
the  second  year,  an  employer  would  be  restricted  no  more  than  80  per- 
cent of  the  permit-holders  employed  during  the  first  year,  the  third 
year  no  more  than  60  percent  and  reaching  zero  the  fifth  year. 
Starting  the  second  year,  an  employer  would  need  to  recruit  at  least 
20  percent  of  his  seasonal  workforce  from  the  domestic  workforce,  from 
those  who  had  been  granted  legalization,  or  from  the  H-2  program. 
This  percentage  increases  to  100  percent  after  five  years.   At  all 
times,  employers  would  be  required  to  pay  the  same  wages  and  benefits 
and  provide  the  same  worker  protections  to  the  permit-holders  as  to 
any  other  workers;  and  when  the  employment  of  H-2  workers  commences 
for  any  employer,  he  would  be  required  to  offer  non  H-2  workers  the 
same  job  offer  and  protections  as  required  by  H-2  regulations. 

(d)  provide  for  a  de  novo  administrative  hearing  as  a  part  of  the 
procedure  for  expedited  review,  where  the  Secretary  has  denied 
certification  to  an  employer  who  has  requested  approval  to  recruit  and 
employ  H-2  workers. 
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3-   As  we  have  previously  stated,  we  are  convinced  that  the  H-2 
program,  even  if  improved  as  we  have  recommended,  would  not  be 
adequate  to  meet  the  needs  of  agricultural  employers  in  the  areas  of 
highly  seasonal,  labor-intensive  employment.   Accordingly,  we  will 
support  additional  legislation,  either  as  a  separate  bill  or  as  an 
addition  to  this  bill,  to  provide  for  a  more  flexible  foreign  seasonal 
worker  program  that  is  not  employer  or  commodity-specific,  and  that 
provides  for  less  burdensome  regulatory  procedures.   This  program 
would  provide  that  agricultural  employers  oould  petition  the  Attorney 
General  on  the  need  for  additional  seasonal  workers,  and  the  Attorney 
General  would  be  given  authority  to  issue  special  visas  for 
nonimmigrants  to  be  employed  in  agriculture,  with  monthly  or  annual 
numerical  limitations.   The  Secretary  of  Agriculture  and  the  Secretary 
of  Labor  would  be  consulted  in  determining  the  need  for  such 
additional  workers  in  the  various  states  or  regions  of  the  country. 

This  additional  program  would  also  provide  that  no  such  workers 
could  be  recruit-ed  or  employed  if  qualified  American  citizens  or  docu- 
mented aliens  are  available  at  the  time  and  place  needed  and  that  the 
foreign  workers  would  have  the  same  basic  protections  as  are 
guaranteed  to  American  or  documented  workers.   We  are  not  asking  for  a 
program  that  would  provide  for  a  pool  of  cheap  labor. 

4.  We  urge  that  the  bill  be  amended  to  incorporate  a  provision 
requiring  the  INS  to  obtain  a  properly  executed  search  warrant  prior 
to  entering  a  farm  or  oth'er  agricultural  operation.   Currently,  INS 
agents  must  obtain  a  warrant  before  entering  any  place  of  business 
with  the  exception  of  J'arms  or  open  fields.   This  exception  should  not 
be  allowed  to  continue.   It  discriminates  against  farmers  and  has 
resulted  in  a  situation  in  which  50  percent  of  the  illegal  aliens 
taken  into  custody  come  from  farms;  whereas  it  is  estimated  that  only 
7  percent  of  illegals  employed  in  this  country  are  employed  in 

agri  culture . 

5.  It  is  important  that  Section  214  of  the  Act  be  amended  to 
provide  for  federal  preemption.   No  state  should  be  permitted  to 
interfere  with  the  operation  of  the  H-2  or  other  seasonal  worker 
program. 

We  appreciate  the  opportunity  to  present  our  views  and  urge  this 
Committee  to  give  full  and  careful  consideration  to  our 
recommendations.   We  agree  that  the  Immigration  and  Naturalization  Act 
needs  to  be  reformed  and  updated  to  gain  better  control  over  our 
national  borders;  but  it  must  not  be  done  in  such  a  way  as  to  create  a 
disastrous  situation  in  agriculture. 
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ATTACHMENT  A 


TRANSITION  PROGRAM  -  SECTION  211(g) 

(g)  the  Attorney  General,  in  consultation  with  the  Secretary  of 
Labor  and  the  Secretary  of  Agriculture,  shall  promulgate  rules  and 
regulations  for  the  implementation  of  a  transition  program  to  last  no 
more  than  five  years  from  the  effective  date  of  the  Act,  to  assist 
agricultural  employers  and  seasonal  agricultural  workers  in  shifting 
from  the  employment  of  undocumented  workers  to  the  employment  of 
United  States  citizens  or  to  temporary  foreign  workers  as  provided  in 
this  Act.   Such  rules  and  regulations  shall  provide: 

(1)  for  the  registration  of  employers  of  seasonal  agricultural 
workers  during  the  first  year  of  the  transition  program,  requiring 
submission  of  the  basic  information  on  the  number  of  seasonal 
agricultural  workers  employed  the  previous  year  and  the  anticipated 
requirements  for  the  year, 

(2)  for  the  issuance  of  work  permits  for  employment  in 
agriculture  during  the  transition  period  to  undocumented  workers  who 
do  not  wish  to  apply  for  legalization  under  this  Act,  or  who  may  not 
qualify  for  legalization, 

(3)  that  during  the  first  year  of  the  transition  program,  an 
agricultural  employer  who  registers  under  this  section  may  employ 
workers  holding  such  permits  to  fill  his  full  requirement  for  seasonal 
workers, 

(4)  that  during  the  second  year'and  each  succeeding  year,  no 
agricultural  employer  shall  employ  more  than  80  percent  of  the  number 
of  permit-holders  he  employed  during  the  previous  year,  with  an  addi- 
tional 20  percent  reduction  each  year  until  the  entitlement  to  employ 
such  workers  reaches  zero  at  the  end  of  five  years, 

(5)  that  starting  with  the  second  year  of  the  transition  program, 
the  need  for  seasonal  agricultural  workers  shall  be  filled  by  the 
employment  of  United  States  citizens,  aliens  who  achieve  legalization 
under  this  Act,  or  through  the  certification  of  temporary  foreign 
workers  as  provided  in  this  section, 

(6)  that  all  workers  employed  under  the  transition  program  shall 
be  fully  protected  by  all  requisite  federal  and  state  laws  and  regula- 
tions regulating  the  employment  of  migrant  and  seasonal  farm  workers, 
and 

(7)  that  when  an  employer  recruits  and  employs  one  or  more  non- 
immigrant seasonal  agricultural  workers  as  provided  in  this  section, 
all  seasonal  workers  employed  by  such  employers  shall  be  employed 
under  the  same  terms,  conditions  and  protection  as  provided  in  this 
section  or  by  any  regulation  emanating  therefrom. 
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ATTACHMENT  B 


DEFINITION  OF  "LABOR  DISPUTE" 

A  labor  dispute  shall  be  deemed  to  exist  at  any  job  site  when 
50  percent  or  more  of  the  bona  fide  agricultural  employees  of  an 
employer,  without  coercion,  are  on  strike  against  that  employer  or 
have  been  locked  out  by  that  employer  on  account  of  a  good  faith 
dispute  over  wages,  hours  and  working  conditions. 

A  labor  dispute  shall  be  deemed  to  have  terminated  when  less 
than  50  percent  of  the  agricultural  employees  of  the  employer  remain 
on  strike;  but  in  no  case  shall  a  labor  dispute  survive  the  term  of  an 
employee's  term  of  employment. 

A  labor  dispute  shall  bar  replacements  only  for  the  number  of 
strikers  actually  on  strike.   Certification  for  the  remainder  of  H-2 
workers  applied  for  shall  be  granted  if  the  application  is  in  order 
and  all  other  criteria  are  met. 

Upon  application  of  any  interested  party,  the  Secretary  of  Labor 
shall,  within  3  days  where  possible,  but  not  more  than  5  days  in  any 
case,  conduct  a  hearing  to  determine  whether  a  labor  dispute  exists 
and/or  whether  a  labor  dispute  has  terminated,  and  the  number  of 
workers  affected  thereby. 

Mr.  Mazzoli.  Now  Mr.  Williams,  you  are  recognized. 

Mr.  Williams.  Thank  you,  Mr.  Chairman. 

I  will  be  brief.  I  am  mindful  you  have  said  our  written  testimony 
will  be  included  in  the  record. 

I  would  ask  if  there  are  questions  that  we  may  have  the  opportu- 
nity to  expand  upon  those  in  written  statements  if  necessary. 

Mr.  Mazzoli.  Always. 

Mr.  Williams.  Thank  you  very  much. 

My  name  is  Russell  Williams.  I  am  president  of  a  group  called 
Agricultural  Producers,  which  is  an  association  of  citrus  and  avoca- 
do growers  in  packinghouses  in  California  and  Arizona.  We  repre- 
sent approximately  12,000  growers  who  employ  someplace  between 
25  and  30,000  workers  in  those  two  industries  in  those  two  States 
at  peak  employment. 

Mr.  Chairman,  I  cannot  ignore  your  comment  during  the  previ- 
ous panel  with  Mr.  Donahue  as  to  your  frustration.  We  all  appear 
here,  we  all  make  our  comments,  we  all  reconfirm  our  commitment 
to  the  legislation,  and  we  all  proceed  to  rip  it  apart. 

I  will  make  a  similar  type  of  comment.  I  hope  you  understand 
my  sincerity  when  I  say  I  think  it  is  essential  that  we  do  pass  legis- 
lation. I  am  personally  of  the  opinion  that  it  is  essential  that  some- 
thing be  done  this  year,  for  pragmatic  considerations  from  an  agri- 
cultural standpoint  as  well  as  considerations  of  national  policy. 

H.R.  1510,  Mr.  Chairman,  as  you  are  aware,  does  not  attempt  to 
rationalize  the  phenomenon  of  U.S.  unemployment  and  the  contin- 
ued involvement  of  foreign  workers  in  our  economy.  It  does,  howev- 
er, fundamentally  shift  the  burden  for  illegal  immigration  from  the 
employee  to  the  employer. 

You  have  heard  from  Mr.  Hale  and  others  at  the  table  this 
morning  about  a  proposal  for  a  seasonal  foreign  worker  or  open 
market  program.  We  feel  that  proposal  complementing  the  H-2 
program  as  this  bill  or  other  legislation  may  modify  it,  would  be 
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more  responsive  and  therefore  more  workable  with  respect  to  agri- 
culture in  the  West. 

Regardings  the  H-2  program,  we  generally  believe  the  existing 
statutory  authority  for  the  administration  of  that  program  should 
continue.  However,  we  do  believe  certain  legislative  modifications 
are  necessary. 

We  strongly  recommend  that  the  subcommittee  revisit  and  rea- 
dopt  an  amendment  it  and  the  Senate  approved  during  the  97th 
Congress,  which  provides  for  the  Attorney  General's  approval,  fol- 
lowing consultation  with  both  the  Departments  of  Agricuture  and 
Labor,  of  all  the  regulations  necessary  to  implement  the  provisions 
of  an  agricultural  H-2  program. 

We  feel  that  a  balanced  regulatory  structure,  cognizant  of  and 
responsive  to  the  needs  of  the  agricultural  community,  is  essential 
to  have  a  workable  H-2  program.  The  Department  of  Agriculture 
must  have  a  regular  and  substantial  involvement  in  the  develop- 
ment of  the  regulations,  for  it  is  USDA  which  must  attempt  to  rep- 
resent the  viewpoint  of  agriculture  within  the  Federal  bureaucracy. 

The  definition,  as  you  have  heard,  of  a  labor  dispute  is  basic  to 
the  H-2  certification  process.  I  don't  think  any  of  us  here  at  the 
table  or  those  we  represent  in  the  field  intend  to  threaten  any  le- 
gitimate labor  action,  but  rather  to  avoid  any  frivolous  disruption 
of  the  certification  process.  And  we,  as  well  as  the  others,  have  sub- 
mitted a  proposal  in  our  written  statement  on  this  matter. 

Mr.  Chairman,  you  have  been  particularly  understanding  of  our 
concerns  regarding  the  need  for  an  expedited  review  of  the  denial 
of  a  certification.  We  recommend  to  the  subcommittee  that  they  do 
adopt  a  provision  allowing  for  a  de  novo  hearing. 

The  proposed  Immigration  Reform  and  Control  Act  is  intended  to 
comprehensively  reform  this  country's  immigration  law.  We  be- 
lieve it  would  be  inconsistent  in  its  intent  if  it  did  not  clearly  pre- 
empt State  and  local  law. 

While  we,  as  well  as  the  others,  note  our  philosophical  disagree- 
ment with  the  legislation  insofar  as  it  provides  for  civil  and  crimi- 
nal sanctions,  we  do  take  cognizance  of  that  as  an  elernent  of  a 
comprehensive  balanced  reform  effort  which  includes  a  timely  re- 
sponse supplemental  farm  work  program.  We  do  not  feel  it  appro- 
priate for  a  person  to  be  held  criminally  liable  for  mere  employ- 
ment. 

The  imposition  of  sanctions  for  the  hiring  of  an  individual  with- 
out a  single,  simple,  practical  and  rational  system  to  identify  those 
who  are  legally  employable  does  place  an  impossible  compliance 
burden  on  an  employer.  We  believe  the  social  security  card,  proper- 
ly modified,  should  be  the  sole  document  for  such  identification. 

We  recommended,  in  addition  to  those  provisions  of  H.R.  1510, 
which  provided  for  permanent  and  temporary  legalized  status  cate- 
gories, another  category,  to  make  available  a  transitional  status  for 
those  who  do  not  seek  or  may  not  otherwise  qualify  for  adjustment. 

You  have  heard  about  the  USDA's  agricultural  employment 
work  group's  suggestion  for  a  transitional  plan.  We  endorse  that  as 
both  compassionate  in  its  treatment  of  those  who  may  not  other- 
wise be  adjustable,  and  also  logical  in  that  it  will  provide  sonie 
easing  of  the  dislocation  that  is  going  to  follow  enactment  of  this 
legislation. 
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Mr.  Chairman,  members  of  the  committee,  I  thank  you  for  your 
attention.  We  appreciate  our  opportunity  to  express  our  views. 

Mr.  Mazzoli.  Thank  you  very  much,  gentlemen.  We  appreciate 
your  statements. 

[The  complete  statement  follows:] 
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SUMMARY 

°    Unauthorized  alien  workers  play  a  significant  and  historic 
role,  dating  back  more  than  a  century,  in  the  production  of 
this  nation's  food  and  fiber.   They  currently  comprise  50 
percent  or  more  of  the  harvest  workforce  in  western 
agriculture . 

"  H.R.  1510,  through  its  sanctions  provisions,  fundamentally 

shifts  the  responsibility  for  illegal  immigration  to  the 
employer . 

"  Any  effort  to  reform  this  country's  immigration  laws  which 
fails  to  provide  a  certain,  timely  and  responsive  mechanism  for 
the  legal  entry  of  alien  workers  is  doomed  to  failure  and  makes 
any  such  attempt  a  meaningless  exercise. 

"    The  main  objective  of  U.S.  policy  regarding  the  undocu- 
mented entry  of  aliens  should  be  to  reduce  the  size  of  the 
illegal  component  within  the  total  migratory  flow.   Reducing 
the  necessity  for  illegal  entry  through  provision  of  a 
temporary  work  visa  should  be  a  primary  goal  of  any  reform 
effort. 

"    An  "open  market"  program,  complementing  the  H-2  program  -- 
as  it  may  be  modified  —  would  be  more  responsive  and,  there- 
fore, more  workable  with  respect  to  agriculture  in  the  west. 
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•  Generally,  the  existing  statutory  authority  for  the 
administration  of  the  H-2  program  should  continue.   However, 
certain  legislative  modifications  are  necessary. 

"    The  Subcommittee  should  adopt  an  amendment  which  it  and 
the  Senate  approved  during  the  97th  Congress,  which  provides 
for  the  Attorney  General's  approval,  following  consultation 
with  the  USDA  and  DOL,  of  all  regulations  necessary  to 
implement  the  provisions  of  the  agricultural  temporary  foreign 
worker  [H(ii)(a)]  program. 

"    The  definition  of  a  "labor  dispute"  is  fundamental  to  the 
H-2  certification  process.   We  do  not  intend  that  to  threaten 
any  legitimate  labor  action,  but  rather  to  avoid  any  frivolous 
disruption  of  the  certification  process.   We  offer  appropriate 
language  in  the  text  of  our  statement. 

'    The  Subcommittee  should  adopt  a  provision  providing  for  an 
expedited  de  novo  administrative  hearing,  at  the  applicant's 
request,  where  an  employer's  certification  has  been  denied. 

•  The  proposed  Immigration  Reform  and  Control  Act  is 
intended  to  comprehensively  reform  this  country's  immigration 
law.   Such  an  intent  is  inconsistent  unless  federal  law  is 
clearly  preemptive. 
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"    Noting  our  philosophical  disagreement  to  employer  sanctions, 
we  take  cognizance  of  the  place  of  employer  sanctions  as  an 
element  in  a  reform  effort  which  includes  a  timely  and  responsive 
temporary  foreign  worker  program. 

°  The  Social  Security  Card  —  appropriately  modified  -- 

should  be  the  sole  document  for  the  identification  of  those  who 
may  be  legally  employed. 

"    We  recommend,  in  addition  to  the  provisions  of  H.R.  1510, 
which  provide  for  permanent  and  temporary  legalized  status  for 
those  who  have  met  certain  specified  criteria,  another  category 
be  created  to  make  available  a  "transitional"  status  for  such 
others  who  do  not  seek  or  may  not  qualify  for  adjustment  to  the 
other  categories.   The  USDA's  Agricultural  Employment  Work 
Group  has  suggested  such  a  "transitional"  plan. 
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INTRODUCTION 

Mr.  Chairman,  my  name  is  Russell  L.  Williams.   I  am 
President  of  Agricultural  Producers,  an  association  of  the 
citrus  and  avocado  industries  of  California  and  Arizona.   The 
association  membership  consists  of  approximately  80  percent  of 
the  12,000  growers  employing  at  peak  the  25,000  to  30,000 
employees  of  these  industries. 

Even  though  our  testimony  may  seek  clarification,  suggest 
modification,  or  offer  an  alternative  to  provisions  of  the 
legislation,  we  strongly  voice  our  support  for  the  intent  of 
H.R.  1510  and  its  comprehensive  treatment  of  this  sensitive 
issue. 

It  is  our  conviction  that  any  effort  to  reform  this 
country's  immigration  laws  which  fails  to  provide  a  certain, 
timely  and  responsive  mechanism  for  the  legal  entry  of  alien 
workers  is  doomed  to  failure  and  makes  any  such  attempt  a 
meaningless  exercise.   We  also  unequivocably  state  our  opinion 
that  reform  of  this  country's  immigration  law  is  absolutely 
essential  to  the  continued  stability,  well  being  and  security 
of  this  nation. 

We  believe  the  main  objective  of  U.S.  policy  regarding  the 
undocumented  entry  of  aliens  should  be  to  reduce  the  size  of 
the  illegal  component  within  the  total  migratory  flow;  to 
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transform  as  many  of  today's  and  tomorrow's  undocumented  aliens 
into  legal  immigrants,  whether  they  are  here  as  permanent 
settlers  or  as  temporary  workers.   Reducing  the  necessity  for 
illegal  entry  through  provision  of  a  temporary  work  visa  should 
be  a  primary  goal  of  any  reform  effort. 

We  would  now  turn  our  attention  to  the  major  provisions  of 
H.R.  1510. 

H-2  Modifications 

"Illegal,"  "undocumented"  or  "unauthorized"  alien  workers 
have  and  do  play  a  significant  and  historic  role,  dating  back 
more  than  a  century,  in  the  production  of  this  nation's  food 
and  fiber.   These  workers  currently  make  up  perhaps  50  percent 
or  more  of  the  harvest  workforce  in  western  agriculture. 

The  many  and  varied  attempts  by  agriculture  to  attract 
domestic  workers  to  perform  farm  labor  have  been  enormously 
unsuccessful.   For  example,  in  the  citrus  industry  near 
Phoenix,  Arizona,  during  1981,  under  a  union  contract  paying  an 
average  hourly  wage  of  $6.50,  with  free  housing,  prepared  meals 
at  30  percent  less  than  cost,  transportation  reimbursement,  and 
a  major  medical  plan,  ninety  percent  of  the  1100  U.S.  workers 
hired  worked  ten  days  or  less.   The  citrus  industry  in  Arizona 
has  a  ten-month  season. 
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H.R.  1510  does  not  attempt  to  answer  this  complex 
phenomena  of  U.S.  unemployment  and  the  traditional  involvement 
of  foreign  workers  in  our  economy.   It  does  however,  through 
its  sanctions  provisions,  fundamentally  shift  the 
responsibility  for  illegal  immigration  to  the  employer. 

The  Select  Commission  on  Immigration  and  Refugee  Policy 
has  recognized  the  special  situation  that  exists  with  regard  to 
the  temporary  or  seasonal  jobs  in  agriculture  that  history  has 
proven  will  not  be  filled  by  American  workers.   There  is  also 
the  recognition  that  should  the  flow  of  illegal  aliens  be 
stopped  or  greatly  slowed  due  to  the  imposition  of  employer 
sanctions,  there  will  be  an  even  greater  need  for  agricultural 
employers  to  have  access  to  temporary  foreign  workers  when  they 
can  demonstrate  that  American  workers  who  are  willing,  able  and 
qualified  to  do  the  work  are  not  available,  cannot  be  recruited, 
and  the  Department  of  Labor  is  unable  to  recruit  and  refer  such 
workers  to  employers. 

While  we  feel  that  an  "open  market"  program,  complementing 
the  H-2  program  --  as  it  may  be  modified  --  would  be  more 
responsive  and,  therefore,  more  workable  in  respect  to  the 
particular  agricultural  patterns  prevalent  in  the  west,  we  are 
nonetheless  sensitive  to  the  Congressional  preference  to  only 
amend  existing  law  in  this  area.   We  would,  however,  draw  your 
attention  to  the  need  for  a  mechanism  which  is  more  quickly 
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responsive  and  less  cumbersome  than  the  H-2  program.   The  open 
market  concept  which  will  be  discussed  by  others  on  the  panel 
is  an  effort  to  address  this  need.   We  would  request  your 
thoughtful  review  of  this  proposal. 

Generally,  we  believe  the  existing  statutory  authority 
for  the  administration  of  the  H-2  program  should  continue.   The 
Department  of  Justice  with  its  overall  concern  and  responsi- 
bility for  immigration  matters  is  the  appropriate  agency  for 
control  of  this  program.   We  likewise  believe  the  utilization 
of  Department  of  Labor  and  State  Employment  Services  for  the 
certification  process  should  continue.   However,  certain 
legislative  modifications  are  necessary. 

While  we  recognize  the  delicate  balance  of  interests 
contained  in  Section  211  of  H.R.  1510,  these  modifications  to 
the  H-2  program,  alone,  will  not  result  in  the  timely  and 
responsive  program  needed  when  domestic  labor  cannot  be  found. 

We,  therefore,  urge  the  Subcommittee  to  consider  and  adopt 
comparatively  minor  changes  to  existing  H-2  procedures  which 
will  make  the  program  less  cumbersome,  less  complex,  and  more 
suitable  to  the  needs  of  all  agricultural  employers. 

The  most  important  of  these  changes  concerns  the  final 
authority  for  approval  of  regulations  implementing  the 
provisions  of  Section  211.   We  strongly  recommend  the 
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Subcommittee  consider  and  adopt  the  regulatory  structure  which 
it  and  the  Senate  approved  during  the  97th  Congress.   "The 
Attorney  General,  in  consultation  with  the  Secretary  of  Labor 
and,  in  connection  with  agricultural  labor  or  services,  the 
Secretary  of  Agriculture,"  [should]  "approve  all  regulations  to 
be  issued  implementing  the  amendments  of  this  section." 

This  language  retains  the  Attorney  General's  appropriate 
lead  authority  on  immigration  matters  and  creates  a  regulatory 
structure  in  which  the  interests  and  views  of  the  Labor  and 
Agriculture  Departments  will  be  balanced  by  the  Attorney 
General's  ultimate  authority. 

While  it  is  not  our  intent  to  attack  or  vilify  the  Department 
of  Labor  or  the  Department  of  Justice,  we  must  convey  the  percep- 
tions of  many  in  agriculture  --  both  those  currently  involved  in 
the  program  and  those  dependent  upon  the  undocumented  alien. 
Quite  simply,  it  is  respectfully  submitted  that  the  greatest 
obstacle  to  an  effective  utilization  of  the  H-2  program  is  its 
total  administrative  bias  against  the  admission  of  foreign 
workers.   Such  bias  is  manifested  in  apparently  whimsical  and 
cavalier  administrative  and  regulatory  decision  making  which  act 
to  frustrate,  discourage  and  thwart  an  employer's  effort  to 
legitimize  his  workforce. 


553 


A  balanced  regulatory  structure,  cognizant  of  and 
responsive  to  the  needs  of  the  agricutural  community,  must  be 
the  foundation  upon  which  a  workable  H-2  program  is  built.   The 
Department  of  Agriculture  must  have  a  regular  and  substantial 
involvement  in  the  development  of  H-2  regulations,  for  it  is 
they  who,  by  definition,  and  by  law,  must  attempt  to  represent 
the  interests  of  the  farmer  within  the  federal  bureaucracy. 

Agricultural  employers  seek  this  amendment  for  several 
reasons.   We  have  outlined  the  historically  adversarial 
relationship  which  the  Department  of  Labor  has  maintained  with 
agriculture.   We  have  emphasized  that  the  Attorney  General  is 
properly  charged  with  the  final  authority  on  all  immigration 
matters.   We  would  also  stress  that  the  Department  of  Justice 
will,  under  H.R.  1510,  have  enforcement  responsibility  for  the 
bill's  employer  sanctions  provisions.   The  Justice  Department 
will  then  be  charged  with  the  enforcement  of  the  very 
provisions  which  Congress  acknowledges  will  aggravate  labor 
disruptions  for  agricultural  employers.   There  can  be  no  more 
clear  institutional  mandate  for  DOJ  lead  authority  on  H-2 
regulations  than  the  Department's  enforcement  responsibility 
for  employer  sanctions. 

The  definition  of  a  "labor  dispute"  is  fundamental  to  the 
H-2  certification  process.  We  have  absolutely  no  intention  of 
threatening  any  legitimate  labor  action.   Rather,  we  seek  to 
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avoid  the  potentially  frivolous  disruption  of  the  certification 
process,  the  timeliness  of  which  is  critical  in  meeting  the 
harvest  requirements  of  agricultural  commodities. 

Under  existing  DOL  and  INS  regulations,  the  Department  of 
Labor  recognizes  "any  concerted  activity  involving  two  or  more 
employees"  as  a  "labor  dispute."  We  strongly  urge  the  adoption 
of  the  following  langauge  to  define  an  agricultural  labor 
dispute: 

A  labor  dispute  shall  be  deemed  to  exist  at  any 
job  site  when  50  percent  or  more  of  the  agricul- 
tural employees  of  an  employer,  without  coercion, 
are  on  strike  against  that  employer  or  have  been 
locked  out  by  that  employer  on  account  of  a  good 
faith  dispute  over  wages,  hours  and  working 
conditions.   Such  labor  dispute  shall  be  deemed 
to  have  terminated  when  less  than  50  percent  of 
the  agricultural  employees  of  the  employer  remain 
on  strike,  but  in  no  case  shall  the  labor  dispute 
survive  the  term  of  employment.   A  labor  dispute 
shall  bar  replacements  only  for  the  number  of 
strikers  actually  on  strike.   Certification  for 
the  remainder  of  H-2  workers  applied  for  shall  be 
granted  if  the  application  is  in  order  and  all 
other  criteria  are  met.   Upon  application  of  any 
interested  party,  the  Secretary  of  Labor  shall, 
within  3  days  where  possible,  but  not  more  than  5 
days  in  any  case,  conduct  a  hearing  to  determine 
whether  a  labor  dispute  exists  and/or  whether  a 
labor  dispute  has  terminated,  and  the  number  of 
workers  affected  thereby. 

Mr.  Chairman,  you  have  been  particularly  understanding  of 
our  concerns  with  regard  to  the  need  for  an  expedited  review  of 
denial  of  certification.   We  recommend  that  the  Subcommittee 
adopt  a  provision  providing  for  a  de  novo  administrative 
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hearing,  at  the  applicant's  request,  under  such  circumstances. 
Present  expedited  administrative  review  procedures  do  not  allow 
the  employer  to  introduce  evidence.   The  de  novo  administrative 
hearing,  which  was  included  in  the  Senate-passed  version  of 
Simpson/Mazzoli  last  year,  is  not  an  unnecessary  layer  of 
appeal;  it  is  an  important  part  of  a  viable  expedited  review 
procedure. 

Additionally,  we  agree  that  an  employer  violating  the 
substantial  terms  or  conditions  of  employment  under  the  H-2 
program  should  be  penalized.   We  would  suggest,  however,  that 
certification  be  denied  an  employer  for  a  period  of  one  year 
only  where  a  substantial  --  not  technical  —  violation  is 
involved. 

Finally,  the  proposed  Immigration  Reform  and  Control  Act 
is,  we  believe,  intended  to  comprehensively  reform  this 
country's  immigration  law.   It  is  our  position  that  such  an 
intent  is  inconsistent  unless  federal  law  is  clearly 
preemptive. 

Conclusion 

These  proposed  revisions  to  Section  211  of  H.R.  1510, 
which  many  agricultural  employers  support,  do  not  constitute  a 
"guestworker"  program,  or  an  "open  boarder  policy"  or  "a  return 
to  the  bracero  program"  but  do  attempt  to  ensure  that  timely 
and  responsive  program  will  be  in  place  should  the  need  arise. 
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It  is  unfair  and,  more  importantly,  unrealistic  to  impose 
severe  sanctions  upon  agricultural  employers  who  have  been 
forced  to  rely  upon  a  largely  illegal  workforce,  if  these 
employers  are  not  simultaneously  provided  with  a  workable 
program  for  the  legal  entry  of  temporary  alien  workers. 

Unless  the  "H-2"  provisions  of  H.R.  1510  embody  this 
balanced  view  of  the  interests  of  U.S.  labor  and  U.S. 
employers,  the  passage  of  this  legislation  will  create  chaos  in 
American  agriculture. 

Regarding  the  other  major  provisions  of  H.R.  1510,  we 
would  offer  the  following  brief  comments. 

Labor  Certification 

Title  II,  Part  A,  Section  201  amends  Paragraph  (14)  of 
Section  212(a)  [8  U.S.C.  1182].   We  note  this  provision  is  not 
directed  at  agricultural  employment.   However,  absent 
amendments  [such  as  those  set  forth  in  Section  211  of  this 
proposed  legislation]  providing  for  distinct,  separate 
certification  criteria  for  employers  utilizing  the  proposed 
H(ii) (a)  program,  we  would  oppose  such  amendment  to  Section 
212(a)  as  this  section  is  referenced  in  the  regulations  for 
Labor  Certification  for  Temporary  Employment  of  Aliens  in  the 
United  States  as  providing  the  "methodology  for  the  two-fold 
determination  of  availability  of  domestic  workers  for  any 


557 


adverse  effect  which  would  be  occasioned  by,  the  use  of  foreign 
workers  for  particular  temporary  jobs  in  the  United  States." 
(Federal  Register,  Friday,  March  10,  1978,  Part  VIII,  p.  10312 
at  Part  655.0(c) .) 

Employer  Sanctions 

While  noting  our  philosophical  disagreement  to  those  pro- 
visions of  the  legislation  which  provide  for  civil  and  criminal 
sanctions,  we  take  cognizance  of  their  place  as  an  element  in  a 
comprehensive,  balanced  reform  effort  which  includes  a  timely 
and  responsive  temporary  foreign  worker  program.   However,  we 
do  not  find  it  appropriate  for  a  person,  etc.,  to  be  criminally 
liable  for  mere  employment.   We  are  of  the  opinion  such  punish- 
ment is  not  warranted  absent  some  egregious  act  (e.g.,  violation 
of  a  Temporary  Restraining  Order,  etc.,  or  a  flagrant  violation 
of  a  mandated  work  or  safety  standard.) 

Employment  Verification 

The  imposition  of  sanctions  for  the  hiring  of  an  individual 
ineligible  for  employment  in  the  U.S.,  without  correspondingly 
providing  for  a  single,  simple,  practical  and  rational  system  to 
identify  those  who  are  legally  employable,  places  an  impossible 
compliance  burden  upon  any  employer. 

We  are  in  agreement  with  those  who  feel  we  already  have  in 
this  country  a  document  which,  with  modification,  could  meet 
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this  requirement  --  the  Social  Security  card.   We  suggest  the 
establishment  of  a  phased,  but  expeditious  (3  year)  program 
that  would  lead  to  --  as  the  sole  required  document  --  a  Social 
Security  card  that  is,  insofar  as  possible,  counterfeit 
resistant.   If,  as  some  have  suggested  and  we  agree,  provision 
is  made  for  a  photograph,  then  the  card  should  be  updated 
periodically. 

Adjustment  of  Status  (Legalization) 

We  note,  to  date,  that  the  legislative  approaches  to  this 
matter  have  chosen  to  address  the  issue  through  the  creation  of 
one  or  two  categories  of  adjusted  legalized  status.   All  those 
who  entered  the  United  States  prior  to  some  specified  date  [and 
have  subsequently  "resided  continuously"  within  the  U.S.]  would 
be  granted  some  form  of  legal  resident  status.   Those  not 
meeting  the  "test"  would  be  subject  (upon  apprehension)  to 
immediate  deportation.   We  believe  the  proposals  as  set  forth 
in  the  legislation  will  serve  only  to  postpone  and  exacerbate  a 
resolution  of  the  issue  in  that  they  may  deal  with  a  relatively 
small  percentage  of  the  undocumented  other  population.   An 
uncertain  majority  will  be  left  in  some  sort  of  undefined 
limbo.   We  recognize  this  point  is  arguable  but  feel  that  many 
of  those  otherwise  eligible  for  adjustment  may  (1)  prefer  not 
to  accept  what  they  may  find  to  be  a  somewhat  patronizing  offer 
and  instead  retain  their  current  citizenship  status  with  their 
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country  of  origin;  or  (2)  be  unable  to  properly  document  their 
eligibility  for  adjustment.   One  example  of  this  difficulty 
might  result  from  the  utilization  during  the  eligibility  period 
of  numerous  psuedonyms. 

Therefore,  we  invite  your  consideration  of  the  creation  of 
three  categories  of  "adjusted  status."   The  provisions  of  H.R. 
1510  are  designed  to  provide  a  permanent  resident  status  to 
those  who  have  demonstrated  a  desire  and  intent  to  permanently 
relocate  in  the  United  States,  and  to  allow  for  a  "temporary" 
category  for  those  who  have  arrived  more  recently,  yet  have 
demonstrated  such  an  intent  and  desire.   We  recommend  an 
additional  category  be  created  to  make  available  (while  the 
change  from  a  system  of  principally  undocumented  migration  to  a 
regulated  method  of  temporary  entry  occurs)  a  "transitional" 
status  for  such  others  who  do  not  seek  or  may  not  qualify  for 
adjustment  to  the  other  categories. 

The  Agricultural  Employment  Work  Group,  funded  by  the  U.S. 
Department  of  Agriculture  and  comprised  of  worker  representa- 
tives, employers  and  employer  representatives,  and  representa- 
tives of  the  academic  community  have  suggested  a  "transitional" 
plan.   We  believe  this  proposal,  utilizing  those  who  fall  into 
this  "limbo"  is  both  compassionate  in  its  treatment  of  such 
persons  and  logical  in  that  it  eases  the  dislocation  that  will 
unquestionably  follow  the  enactment  of  IRCA. 

# 

The  provisions  of  such  a  transitional  program  are  set  forth 
in  Alien  Workers  in  American  Agriculture;   Analysis  and  Recommen- 
dations, distributed  through  the  Division  of  Agricultural  Sciences; 
University  of  California,  Berkeley,  California ;  December,  1982. 

Mr.  Chairman,  this  concludes  our  statement,  thank  you  for 
this  opportunity  to  express  our  views  on  H.R.  1510  -  the 
Immigration  Reform  and  Control  Act  of  1983. 
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Mr.  Mazzoli.  Let  me  yield  myself  5  minutes. 

Let  me  talk  to  the  cattlemen.  You  have  less  close  interest  in  the 
bill  maybe  than  your  colleagues  because  your  business  is  not  as 
labor  intensive. 

But  both  of  you  have  brought  up  the  question  of  the  legalization 
program  as  being  hard  philosophically. 

Mr.  Seeligson,  in  your  statement  I  thought  you  went  into  some  of 
the  foreign  policy  aspects  of  this  bill  in  dealing  with  immigration 
and  our  neighbor  to  the  south,  Mexico. 

When  you  first  get  into  the  question  of  legalization,  you  ask, 
"How  can  you  reward  people  for  their  unlawful  conduct?"  And  the 
more  you  study  the  question,  the  more  you  realize  that  this  unlaw- 
ful conduct  is  unlawful  technically,  but,  in  a  sense,  as  you  have  de- 
scribed very  adequately,  people  come  and  go  through  the  border 
without  harming  people. 

There  has  been  a  winking  and  nodding  and  looking  away  at  the 
enforcement  of  the  law  because  we  have  not  had  a  consensus  to  en- 
force it.  These  people  have  been  coming  in  not  to  rape  and  plunder 
and  pillage,  but  to  take  jobs  and  to  do  them,  as  I  think  Mr.  Horni- 
brook  said,  pretty  well. 

So  I  would  ask  both  of  you  at  least  to  consider  if  a  legalization 
program  as  an  element  of  an  overall  bill  is  a  meritorious  program. 

I  just  wonder  maybe  if  you  have  some  observations. 

Mr.  Seeligson.  Mr.  Chairman,  I  am  for  an  amnesty  approach, 
but  I  am  not  for  quite  as  generous  an  approach  as  you  all  have. 

Mr.  Mazzoli.  You  are  for  updating  the  registry  data  only? 

Mr.  Seeligson.  Yes,  sir. 

Perhaps  cattle  people  are  a  little  more  conservative.  Since  it  is 
going  to  be  a  jump  in  the  future,  we  just  thought  maybe  we  wanted 
to  make  a  shorter  hop. 

Mr.  Mazzoli.  Mr.  Hornibrook? 

Mr.  Hornibrook.  Mr.  Chairman,  I  am  close  to  the  Yakima 
Valley.  The  Yakima  Valley  is  moving  into  the  subculture,  becom- 
ing more  and  more  evidenced,  faster  than  we  have  known  it  before. 
We  are  seeing  people  that  stay  there  after  their  work  period  is 
over,  and  the  frustrations  of  living  in  a  cold  wet  climate,  which  is 
sometimes  not  too  friendly. 

To  grant  those  people  amnestv  rather  than  putting  them  in  tran- 
sit bothers  me  somewhat.  I  don  t  mean  to  treat  them  like  Kleenex; 
when  we  get  them  dirty  we  throw  them  away.  But  I  am  more  or 
less  interested  in  what  has  been  happening  in  Switzerland  with  the 
Italians.  When  their  work  job  is  done,  they  return  across  the 
border.  We  have  contact  with  a  family  out  of  Lucerne,  and  they  use 
quite  a  few  laborers  from  out  of  the  country. 

We  feel  that,  rather  than  keep  them  here  to  become  a  burden  on 
our  schools  and  our  social  and  welfare  programs,  it  would  be  better 
to  take  them  back,  and  then  start  justifying  the  amnesty  to  those 
people  who  can  be  gainfuly  employed  and  provide  enough  employ- 
ment for  their  gainful  citizenship. 

Mr.  Mazzoli.  Of  course  people  call  it  a  blanket  amnesty.  It  is 
really  not  that  because  you  have  to  be  individually  tested  against 
the  exclusions  in  the  Immigration  Act,  and  you  have  to  present 
yourself  and  present  documentation  that  you  have  been  here  con- 
tinuously to  the  ins. 
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It  is  an  interesting  question,  as  I  say.  It  is  one  that  we  have  had 
to  wrestle  with.  It  is  to  me  an  element  of  the  bill  that  if  removed, 
would  make  the  bill  lose  the  symmetry  that  I  think  it  has  now  and 
needs  to  have  in  order  to  pass. 

Mr.  Seeligson.  I  just  would  like  to  comment,  we  basically  agree 
with  you,  Mr.  Chairman,  on  that,  particularly  with  our  concern 
about  Mexico.  We  feel  that  to  just  uproot  all  the  people  that  are 
already  in  San  Antonio  would  be  impractical.  Of  course,  the  first 
thing  I  tried  to  emphasize  is  that,  to  understand  the  magnitude  of 
the  problem,  you  have  to  find  out  how  many  are  here  before  you 
can  even  get  a  logical  hand  on  it. 

I  want  to  also  say  we  sympathize  with  you  too.  I  listened  to  your 
opening  remarks  attentively,  and  I  wish  I  could  have  been  more  co- 
operative. 

Mr.  Mazzoli.  The  gentleman  from  California. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

I  just  want  to  say  it  is  encouraging  that  this  many  repesentatives 
of  the  agricultural  community  are  here  this  early  in  this  session  to 
give  us  your  ideas  rather  than  getting  your  ideas  after  the  horse  is 
out  of  the  barn,  which  I  think  may  have  happened  in  part  last  time 
because,  as  Mr.  Ellsworth  suggested,  no  one  really  believed  we 
were  really  going  to  do  it.  And  I  want  to  thank  Mr.  Seeligson  for 
putting  into  context  the  immigration  problem  with  respect  to  our 
closest  neighbor,  Mexico. 

Trying  to  say  we  are  going  to  deal  with  the  immigration  problem 
in  a  vacuum,  including  employment,  and  the  temporary  workers 
without  thought  to  the  pressures  that  we  feel  in  Mexico,  is  like 
dealing  with  economic  policy  totally  in  a  vacuum  without  regard  to 
trade  or  currency  valuations,  and  so  forth. 

Just  for  the  record,  I  would  like  to  comment,  in  an  effort  to  keep 
within  the  time,  on  a  quote  from  Leonel  Castillo,  the  former  Com- 
missioner of  the  U.S.  Immigration  and  Naturalization  Service,  who 
said: 

The  United  States  is  experiencing  the  world's  largest  temporary  worker  program, 
larger  even  than  the  guest  worker  programs  of  Switzerland,  France,  Holland,  and 
Germany.  Only  ours  is  unregulated,  resulting  in  the  Immigration  Service  having  to 
arrest  over  a  million  persons  annually  whose  crime  is  that  they  want  to  work  in 
this  country. 

It  is  a  two-way  street.  Mexico  very  much  needs  in  a  sense  a 
safety  valve.  We  have  allowed  that  to  occur.  It  has  become  a  his- 
torical model.  And  now  I  think  those  of  us  in  Congress  have  to  be 
very  cognizant  of  the  implications  of  totally  cutting  off  or  believing 
we  can  totally  cut  off  the  flow  of  foreign  workers  (particularly  from 
our  southern  border)  first,  and  second,  that  it  would  not  devastate 
agriculture  while  we  do  that. 

Mr.  Voss,  I  would  like  to  ask  you,  we  hear  in  generalities  often- 
times about  how  certain  crops  are  more  difficult  to  harvest  because 
of  the  time  restraints  and  so  forth,  and  why  a  cumbersome  H-2 
process  would  not  work  in  particular  parts  of  the  country.  I  say 
that  all  the  time,  but  I  am  not  a  farmer.  My  area  is  not  agricultur- 
al. 

Could  you  give  us  any  specifics  in  your  own  work  or  those  of  the 
people  you  represent — what  are  we  talking  about,  what  kind  of 
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fruits  or  vegetables  are  we  talking  about?  Does  a  couple  of  days 
make  a  difference?  Does  a  week  make  a  difference,  and  why? 

Mr.  Voss.  Thank  you. 

If  you  don't  mind,  just  to  react  to  my  own  personal  experiences 
in  my  operation,  and  some  of  the  crops  we  raise  are  for  the  fresh 
market:  sweet  cherries,  peaches,  plums.  Normally  in  these  crops  we 
have  a  3-  to  4-day  optimum  period  of  harvest. 

We  start  to  pick  when  they  are  just  slightly  below  what  I  would 
consider  minimum.  We  have  probably  2  days  in  the  most  optimum 
area  and  one  day  that  we  have  gone  a  little  bit  past  optimum  as 
far  as  maturity  is  concerned.  The  timing  of  harvest  varies  from 
year  to  year.  We  have  a  continued  flow  of  peaches  or  plums  be- 
cause we  have  various  varieties  bred  for  each  week  or  2-week 
period  of  the  year.  But  those  vary  from  year  to  year  depending 
upon  the  climate. 

If  we  were  to  have  consistent,  85°  weather  in  the  summer 
months,  we  would  know  what  to  expect.  But  we  have  years  where 
the  temperature  ranges  in  the  105  to  110  area;  that  speeds  up  har- 
vest a  week.  Yet  we  have  little  knowledge  or  ability  to  control  that 
any  length  of  time  in  advance.  So  we  react  and  have  to  react  quick- 
ly- 

Historically,  we  have  reacted  because  we  have  a  free  flow  of 

labor  that  harvests  my  fruit  for  a  few  days,  and  people  in  the  same 
area  have  different  soil  conditions — they  may  have  the  same  vari- 
ety ripen  2  or  3  days  ahead  of  mine.  So  labor  has  a  continual  em- 
ployment pattern.  But  they  move  around  as  the  varieties  change 
and  the  seasons  change. 

Mr.  LuNGREN.  How  many  people  do  you  need  for  the  harvest  of 
one  of  your  crops  and  for  what  period  of  time? 

Mr.  Voss.  We  have  a  steady  labor  force  year-round  of  10  to  12 
people.  When  we  move  into  harvest,  we  will  jump  in  a  couple  of 
days  time  from  20  people  up  to  100,  and  then  back  down  a  few  days 
later. 

As  the  different  varieties  come  in,  it  fluctuates  throughout  the 
July  to  September  months,  varying  in  the  area  of  20  to  100  people. 

Mr.  LuNGREN.  Some  of  these  organizations  have  complained 
about  the  80-day  requirement.  That  is,  you  would  have  to  make  a 
request  for  certification  from  the  Labor  Department  by  80  days,  no 
less  than  80  days,  under  I  think  it  was  the  Education  and  Labor 
Committees  bill. 

We  have  50  days.  What  does  that  mean  to  you,  if  you  were  under 
a  legal  obligation  to  make  a  request  for  those  workers  80  days 
ahead  of  time? 

Mr.  Voss.  I  believe  80  days  under  our  conditions  is  impossible.  I 
don't  think  in  most  of  our  commodities  we  really  can  tell  that  far 
in  advance  what  the  volume  of  crop  is  going  to  be,  much  less  when 
the  real  need  for  that  labor  will  be. 

Mr.  LuNGREN.  For  a  city  person  like  myself  who  practiced  law, 
we  easily  postpone  things  in  a  courtroom  10  days,  a  week,  2  weeks, 
a  month,  5  years.  So  those  times  really  don't  mean  that  much  to 
us.  But  you  are  saying  within  2  to  5  days  can  mean  the  difference 
between  having  a  crop  and  not? 
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Mr.  Voss.  It  would  mean  the  difference  between  a  harvest  and 
not  harvesting  in  many  cases,  in  many  of  our  fresh  fruit  and  fresh 
vegetable  type  crops. 

Mr.  Ellsworth.  I  would  like  to  point  out,  Congressman,  that  in 
80  days  you  plant  and  harvest  green  beans.  So  to  expect,  that  far 
ahead  of  time,  a  knowledge  of  how  many  workers  you  need  re- 
quires making  a  first-class  guess,  because  you  don't  now  what  the 
weather  is  going  to  be.  For  example,  with  red  delicious  apples 
whose  harvest  interval  is  just  about  1  week,  you  can  plant  various 
varieties  but  those  trees  each  year  are  all  going  to  produce  their 
fruit  at  the  same  time.  But  you  don't  know,  depending  on  weather, 
whether  it  is  going  to  be  this  week  or  next  week. 

Mr.  LuNGREN.  It  sounds  like  your  estimates  change  about  as 
quickly  as  our  estimates  of  deficits. 

Mr.  Mazzou.  Tom. 

Mr.  Hale.  Then  you  need  to  multiply  that,  that  situation  Mr. 
Voss  referred  to,  times  the  98,000  farm  members  in  his  organiza- 
tion, and  there  must  be  in  the  State  over  a  100,000,  times  all  the 
different  geographical  areas,  and  the  availables  that  each  geo- 
graphical area  creates.  You  then  begin  to  appreciate  the  impossibil- 
ity of  imposing  a  very  rigid  system  on  that  kind  of  very  fluid  situa- 
tion. 

Mr.  Mazzoli.  That  intrigues  me.  At  some  point  I  am  going  to  ask 
if  it  is  so  tough  to  calculate  this,  how  can  you  today  handle  the  sit- 
uation where  you  have  to  make  calls  apparently  overnight  if,  for 
instance,  the  Santa  Ana  comes  in  and  all  of  a  sudden  it  changes 
the  whole  harvest  pattern? 

You  have  to  get  these  people  somewhere  too.  I  don't  know  how 
you  can  even  accomplish  it  today  unless  there  are  people  who  are 
knowingly  involving  themselves  in  the  hire  of  undocumented.  I 
don't  know. 

I  yield  to  my  friend  from  Florida. 

Mr.  McCoLLUM.  The  question  I  would  like  to  ask  is  of  Mr.  Sorn. 
It  has  to  do  with  a  Florida-raised  question.  I  had  an  occasion  a 
week  or  so  ago  to  talk  with  some  of  our  citrus  growers.  They  ex- 
pressed a  couple  of  concerns. 

One  of  the  most  intriguing  ones  was  relative  to  the  identification 
presentation  to  the  person  doing  the  employing  by  the  prospective 
employee  under  an  employer  sanctions  provision. 

They  were  very  concerned  with  the  seasonal  nature  as  we  have 
just  been  discussing  of  all  these  crops.  They  said  we  have  a  prob- 
lem; we  have  to  harvest  our  crops  in  a  1-,  2-,  3-  or  4-day  period,  and 
we  find  that  30  people  show  up  for  a  crew  one  morning,  and  of  the 
30  people  15  of  them  don't  have  any  identification  on  them.  They 
have  excuses  like,  well,  my  wife  has  it  or  whatever,  and  they  said 
it  would  be  extraordinarily  helpful  to  them  if  they  had  a  1-day  or 
2-day  delay  in  any  effective  punishment  to  them  for  the  person  to 
produce  that  identification,  because  they  just  see  the  nature  of  the 
worker,  the  potential  worker  and  his  education  level,  and  so  on,  as 
producing  a  lot  of  opportunities  for  that  to  occur,  where  they  don't 
have  it  on  them,  and  then  they  have  a  real  worker  shortage. 

Do  you  have  any  comments  about  that?  Could  you  discuss  that 
with  us  for  a  minute. 
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Mr.  SoRN.  Yes,  sir,  that  is  one  of  the  reasons  that  we  highly  rec- 
ommend there  be  one  identifier  to  start  off  with. 

Let  me  just,  if  you  will,  follow  through  with  our  interpretation  of 
what  you  are  saying  in  H.R.  1510  and  how  that  would  apply  in  the 
field. 

What  I  understand  you  to  be  saying  in  H.R.  1510  is  that  it  would 
be  illegal  for  me  as  an  employer  hiring — and  a  lot  of  it  is  done  in 
the  field  on  a  very  short-term  basis — it  would  be  illegal  for  me  to 
put  that  man  to  work  unless  I  had  this  form  filled  out  because  at 
the  time  I  put  him  to  work  I  am  in  fact  hiring  him.  I  cannot  even 
let  that  man  start  working  and  then  later  in  the  day  check  his  cre- 
dentials. It  would  be  illegal  under  the  law  and  subject  to  penalties. 

Follow  that  through  with  the  situation  where  you  are  hiring  in 
the  field,  you  are  hiring  for  short  term,  as  you  say.  You  might  have 
a  bean  picker  and  the  critically  short  harvest  of  the  crop  is  the 
same  in  beans  as  it  is  with  what  was  described  by  Mr.  Voss.  And 
you  have  two  busloads  of  workers  come  out  there,  80  workers.  This 
is  the  first  time  I  have  seen  them  in  maybe  several  months.  I  don't 
know  who  they  are. 

A  worker  comes  up  to  me;  starts  working,  and  I  get  to  him  and 
try  to  get  his  identification.  He  says  "I  lost  my  social  security  card 
last  night."  He  doesn't  have  his  birth  certificate  with  him.  Auto- 
matically I  am  in  violation  of  the  law  and  cannot  utilize  him.  He 
might  have  a  social  security  card;  maybe  he  misplaced  it. 

Then  getting  onto  the  second  part,  in  your  process  I  must  either 
see  a  social  security  card  or  a  birth  certificate.  In  a  lot  of  cases  that 
relates  only  to  a  social  security  card  because  there  are  a  significant 
number  of  workers  who  cannot  produce  a  birth  certificate  under 
any  conditions.  So  you  rely  on  the  social  security  card,  which  can 
be  easily  lost. 

In  addition,  I  must  see  their  alien  documentation,  which  is  no 
real  problem,  or  a  driver's  license.  Not  all  of  our  workers  have  a 
driver's  license.  They  can  be  lost  too.  So  you  do  have  a  problem  re- 
garding the  hiring  of  workers  before  verification. 

Mr.  McCoLLUM.  Notwithstanding  the  problem  of  wanting  one 
single  identifier,  which  we  have  in  the  bill  to  be  developed,  but  un- 
fortuntely,  we  don't  present  it  in  this  legislation,  in  the  interim 
period  wouldn't  it  be  very  helpful  to  have  a  grace  period  of  a  day 
or  so? 

Mr.  Voss.  Absolutely.  I  would  hate  to  stop  that  worker  from 
working  today  when  he  says  he  can  bring  the  social  security  card 
in  the  morning.  There  should  be  a  24-  or  48-hour  grace  period. 

Mr.  McCoLLUM.  Mr.  Seeligson? 

Mr.  Seeligson.  I  would  just  like  to  comment  on  that. 

We  raise  watermelons.  We  have  a  broker  that  brings  in  the  il- 
legal immigrants,  and  I  would  be  horrified  if  he  would  show  up  if 
every  worker  wouldn't  have  his  driver's  license  and  social  security 
card.  We  would  discharge  that  broker.  That  is  our  main  worry  with 
the  bill,  the  ease  with  which  they  are  going  to  be  able  to  get 
around  it.  And  our  man  I  know  would  show  up  with  all  the  creden- 
tials, fraudulent  or  not. 

Mr.  McCoLLUM.  Mr.  Norton,  do  you  want  to  comment? 

Mr.  Norton.  On  a  slightly  different  subject,  if  I  could,  I  would 
like  to  touch  on  something  that  stuck  in  my  mind  from  the  testi- 
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mony  of  Mr.  Donahue  earlier  this  morning,  about  how  we  always 
had  plenty  of  fresh  fruits  and  vegetables  in  the  United  States 
before  we  had  all  these  illegal  aliens. 

I  think  we  have  to  think  very  carefully  about  the  demographic 
evolvement  of  the  United  States;  50  or  60  years  ago  we  didn't  have 
refrigerated  trucks.  We  had  just  some  old  standard  reefer  railroad 
cars  with  ice  in  them.  We  didn't  have  many  good  fresh  fruits  and 
vegetables  on  store  shelves  in  New  York  City  and  Boston  and  Chi- 
cago 50  or  60  or  70  years  ago.  They  were  scarce.  They  were  exotic 
things. 

In  the  interim  we  have  developed  an  immense  fresh  fruit  and 
vegetable  industry  in  the  United  States  whereby,  in  a  typical  major 
chain  store,  you  can  get  the  most  beautiful  variety  of  fresh  fruits 
and  vegetables,  almost  anything  you  want  year-round.  We  have 
done  this  mainly  off  the  backs  of  non-U. S.  labor. 

We  have  had  some  kind  of  foreign  labor  ever  since  I  was  a  child. 
I  grew  up  in  Phoenix,  Ariz.  My  dad  was  a  vegetable  farmer.  I  have 
been  that  all  my  life,  in  addition  to  raising  cotton  and  cattle.  We 
have  always  had  Mexican  labor  from  across  that  border,  either 
under  Public  Law  78  or  under  illegal  aliens,  or  however  they  got 
here. 

When  I  was  a  little  kid,  my  dad  took  me  out  West  to  Phoenix  on 
the  farm  and  we  had  Mexicans  on  the  farm  doing  that  work  in  the 
1930's.  We  did  not  develop  this  industry  with  unemployed  Detroit 
auto  workers  and  steel  workers  and  we  are  not  going  to  perpetuate 
it  by  trying  to  ship  them  across  the  country  to  maintain  this  busi- 
ness, unless  we  have  a  readily  available  supply  of  labor. 

So  you  have  to  remember  the  demographics  of  the  problem.  You 
cannot  overlook  that.  We  are  a  different  country  than  we  were  60 
or  70  years  ago  when  most  of  our  people  were  living  on  the  farms 
and  could  pick  their  own  tomatoes  in  the  backyard.  But  you  cannot 
pick  a  tomato  if  you  live  in  an  apartment  house  in  Manhattan. 

Mr.  Mazzoli.  Thank  you  very  much.  That  gets  us  to  what  I  was 
going  to  ask. 

First,  Mr.  Williams,  is  there  anything  in  agriculture  which  can 
technically  say  that  this  is  a  perishable  crop  and  that  is  nonperish- 
able,  or  this  is  a  labor-intensive  activity  crop  and  that  is  not? 

For  the  purpose  of  deciding  whether  or  not  there  should  be  any 
exemptions,  any  waiver,  any  special  treatment,  is  there  agreement 
in  agriculture — this  is  perishable  and  this  is  not  perishable? 

Mr.'WiLLiAMS.  Well,  at  the  risk  of  having  a  few  of  these  gentle- 
men at  the  table  jump  on  me  here,  it  is  rare  for  us  to  have  agree- 
ment in  agriculture  on  anything.  We  are  independent.  But  I  would 
think  that,  yes— I  am  not  going  to  enumerate  them— I  think  there 
is  a  general  understanding  and  agreement  within  agriculture,  of 
what  would  be  considered  highly  perishable  and  what  would  not. 

Mr.  Mazzoli.  You  could  get  80  or  90  percent  agreement  on  per- 
ishable or  nonperishable? 

Mr.  Norton.  51  percent. 

Mr.  Mazzoli.  What  I  am  driving  at  is,  I  don't  know  whether  it  is 
draftable,  but  is  there  any  way  to  make  a  variance  on  that  with 
respect  to  certain  crops?  Is  that  at  all  feasible? 

Mr.  WiLUAMS.  Yes,  I  think  it  is  feasible.  I  think  there  is  a  provi- 
so  or   caveat   I   would   add,   which   may   further  complicate   this 
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matter.  Mr.  Voss  and  Mr.  Norton  made  the  point  that  it  is  fairly 
common  for  an  individual  or  a  corporation,  whether  it  be  family- 
held  or  larger,  not  to  grow  just  citrus  or  grapes,  but  to  grow  citrus, 
grapes,  cotton,  vegetables,  cattle. 

You  don't  want  to  create  a  situation  where  a  person,  I  think 
from  a  practical  standpoint,  has  to  operate  under  two  or  three  dif- 
ferent provisions  of  the  law,  because  you  begin  to  whipsaw  him 
with  regard  to  how  he  manages  labor,  and  it  may  be  that  one  pro- 
vision is  mutually  exclusive  of  the  other. 

Mr.  Mazzoli.  Well,  under  today's  situation,  if  you  have  a  grower 
who  does  that,  has  several  kinds  of  citrus,  and  cotton,  and  cattle 
and  other  things,  and  they  have  to  deal  with  the  labor  supplier,  as 
a  practical  matter  isn't  the  case  the  same  person  who  comes  in  who 
does  the  citrus  is  also  able  to  stay  on  and  work  with  the  nuts  or 
other  sorts  of  crops?  Or  are  they  so  specialized  that  they  move  on 
because  they  are  trained  and  able  to  do  citrus  and  then  another 
wave  of  people  do  the  other  stuff? 
I  am  just  curious  where  we  are  today. 
Mr.  Williams.  I  will  give  you  my  experience. 
Yes,  there  is  a  specialization  within  certain  categories.  For  exam- 
ple, in  the  citrus  industry,  it  is  unusual  to  see  the  men  or  women 
who  work  in  trees,  go  out  and  do  stoop  labor  in  the  fields  such  as 
picking  vegetables,  and  vice  versa. 

There  is  some  transition.  But  basically  people  who  work  in  vines 
and  trees  stay  in  vines  and  trees.  Those  who  work  in  the  field  gen- 
erally stay  in  the  fields. 
Mr.  Mazzoli.  OK. 

One  other  thing.  I  am  not  going  to  pursue  that  exactly,  but  as  I 
was  talking  with  some  of  the  agricultural  people  last  weekend  and 
I  have  been  doing  some  reading,  I  am  now  convinced  there  is  a  dif- 
ference in  crops.  It  is  one  thing  to  pick  an  apple  off  a  tree  which 
has  a  little  bit  more  leeway  than  to  get  a  cherry,  where  Mr.  Voss 
was  saying  he  has  3,  4,  5  days  and  that  is  it. 
Let  me  mention  one  other  thing. 

If  I  understand  this  new  general  proposal— I  have  not  had  a 
chance  to  read  it  specifically,  but  I  intend  to— the  study  from  the 
University  of  California  at  Berkeley  proposes  a  transition. 

If  I  understand  all  this  correctly,  what  we  would  have  is,  in 
effect,  if  these  suggestions  that  you  talk  about  go  through,  a  mod- 
ernized and  updated  H-2  program,  something  which  makes  the 
current  H-2,  workable.  You  use  it  in  Florida  but  it  is  not  largely 
used  elsewhere.  We  would  bring  it  up  to  date  with  new  language. 
You  talk  about  having  changes  in  the  strike  language,  you  talk 
about  having  the  Attorney  General  involved  in  regulatory  deci- 
sions. 

Now  you  also  talk  of  a  supplemental  program  for  highly  perisha- 
ble crops.  What  is  your  general  position? 

Mr.  Hale.  Mr.  Chairman,  I  think  it  is  probably  not  appropriate 
to  use  one  criterion  as  being  a  determinant  as  to  whether  you  can 
use  one  program  or  another,  that  criteria  being  perishability.  I 
think  you  do  need  to  look  at  the  labor  intensity,  at  what  the  abso- 
lute numbers  are  of  the  program. 

Are  we  talking  about  an  18,000-person  program  under  H-2  or 
about  a  300,000  program  under  the  alternative  form. 
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Also,  there  exists  this  high  volatility.  Mr.  Voss's  statement  about 
how  one  day  he  needs  20  people,  the  next  day  100  people.  That 
could  occur  in  a  product  that  is  not  so  highly  perishable.  So  I  think 
we  need  to  recognize  all  the  different  factors  and  have  a  system 
which  will  allow  a  reasonable  employer  to  work  under  one  program 
or  another. 

Mr.  Mazzoli.  The  next  thing  I  was  going  to  say  was,  what  is 
highly  labor-intensive  or  not  so  highly  labor-intensive. 

Mr.  Norton.  Extreme  seasonality  is  a  factor  as  well  as  perish- 
ability. When  a  crop  comes  off  at  a  very  short  period  of  the  year 
and  it  has  to  be  harvested  in  that  short  period  of  time,  the  seasonal 
effect  causes  a  need  for  an  immediate  large  number  of  people. 

Mr.  Mazzoli.  So  for  reasons  of  perishability,  seasonality,  volatil- 
ity, geography 

Mr.  Seeligson.  Redtape,  because  it  nullifies  the  program. 

Mr.  Mazzoli.  For  all  these  reasons,  there  is  not,  in  your  judg- 
ment, the  ability  of  a  modified  H-2  to  cover  all  of  your  needs  and 
that  is  why  you  then  have  a  supplemental? 

Mr.  Williams.  Let  me  give  you  one  example  with  regard  to  the 
citrus  industry  in  Phoenix  which  utilizes,  to  a  great  extent,  the  H- 
2  program.  In  the  San  Joaquin  Valley,  where  I  am  from,  this  last 
year  we  have  had  a  great  deal  of  rain.  During  that  rainy  period, 
there  may  be  1  day  a  week  where  we  can  harvest  citrus.  Naturally 
we  want  to  get  in  and  harvest  as  much  as  we  can  during  that  one 
period.  So  we  are  going  to  need  a  larger  labor  force  for  that  short 
period. 

There  is  nothing  we  can  do  to  control  that  even  in  a  crop  not  as 
highly  perishable  as  a  peach,  plum,  or  cherry. 

Mr.  Mazzoli.  For  those  reasons  you  believe  as  a  panel  that  the 
H-2  could  not  serve  all  the  needs  of  agriculture. 

Is  that  generally  agreed? 

Mr.  HoRNiBROOK.  Yes  and  no.  I  think  that,  if  administered  con- 
sistent with  Congress  original  intent  and  with  modifications,  the 
H-2  program  could  serve  our  seasonal  needs. 

Now,  I  am  saying  seasonal  needs.  I  do  have  to  cover  my  tracks  a 
little  bit  on  that,  because  of  the  time  that  we  had  that  mountain 
blowout  there,  the  media  in  their  anxiety  said  we  had  completely 
destroyed  all  the  crops  in  the  State  of  Washington. 

The  bureaucracy  then  made  the  determination  that  we  didn't 
need  any  workers,  and  the  workers  decided  there  wasn't  any  sense 
in  coming  to  Washington  anyhow;  they  didn't  like  the  dust.  So,  we 
do  need  some  flexibility  to  take  care  of  such  situations. 

Mr.  Mazzou.  Let  me  proceed. 

H-2  modernized  will  suit  much  but  perhaps  not  all  of  the  needs 
of  agriculture.  And  that  is  the  reason  why  you  gentleman  agree, 
and  I  guess  agriculture  agrees,  there  needs  to  be  some  supplemen- 
tal system.  We  don't  know  how  many  or  what  the  system  would  be. 
Let's  just  say  it  is  a  supplemental  system  which  would  then  allow 
the  entry  of  people  from  abroad.  That  would  then  be  a  program. 

Reading  your  statements,  you  talk  in  terms  of  possibly  100,000  or 
200,000  workers. 

Then  there  is  a  third  situation.  This  is  what  this  paper  talks 
about,  which  is  a  transition  to  get  into  the  new  era,  when  you  have 
a  good  H-2  program  and  a  supplemental  worker  program.  Is  that 
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correct?  It  is  this  where  you  have  this  transition  program,  80  per- 
cent, 60  percent,  whatever  it  is. 

I  just  want  to  get  in  my  mind  what  agriculture's  beUef  is  that 
could  solve  the  problem. 

Mr.  Seeligson? 

Mr.  Seeligson.  My  experts  tell  me  that  that  was  the  original  in- 
tention of  Congress  when  they  passed  the  H-2  program,  and  that 
through  administrative  decisions  in  the  Department  of  Labor,  the 
program  has  reached  a  point  where  nobody  uses  it. 

Mr.  Norton.  You  will  never  have  a  successful  program  totally 
administered  by  the  Department  of  Labor  because  of  the  influence 
of  the  unions  who  are  opposed  to  any  form  of  legal  conscription  of 
foreign  labor,  because  of  their  insistence  that  it  is  replacing  Ameri- 
can labor,  rightly  or  wrongly. 

Mr.  Mazzoli.  That  is  why  you  talk  in  terms  of  having  the  De- 
partment of  Agriculture  and  the  Attorney  General.  The  gentleman 
from  California  is  recognized. 

Mr.  LuNGREN.  The  first  thing  I  would  say,  after  listening  to  the 
panel  and  getting  the  different  views,  being  questioned  by  a  group 
of  lawyers,  it  is  obvious  to  me  there  is  without  a  doubt  a  need  for 
the  Secretary  of  Agriculture  to  have  input  on  any  regulation. 

We  are  talking  about  seasonality,  talking  about  perishability, 
talking  about  climate  conditions,  talking  about  different  geographic 
conditions.  It  would  seem  to  me  that  the  Department  of  Agricul- 
ture— which  seems  to  me  we  happen  to  fund  with  more  than  a 
nickel  and  a  dime — should  be  doing  something  to  give  us  some 
guidance  on  that. 

One  thing  I  would  say  to  this  panel  is,  I  think  that  not  only 
should  you  be  talking  to  us;  you  also  ought  to  be  talking  to  the 
members  of  the  Agriculture  Committee.  I  don't  want  them  to  take 
this  bill.  We  don't  need  any  more  people  taking  this  bill,  but  when 
we  get  on  the  floor  we  need  the  input  of  the  members  of  the  Agri- 
culture Committee,  because  if  this  is  as  important  as  you  are  tell- 
ing us — I  believe  you — the  average  Member  of  Congress  is  only 
going  to  understand  that  if  the  members  of  the  Agriculture  Com- 
mittee are  saying  that  on  the  floor  and  giving  us  some  of  the  in- 
sights. 

If  it  appears  they  are  not  interested,  we  can  say  everything  we 
want  about  how  important  this  is  to  the  lifeblood  of  agriculture. 
But  if  the  Agriculture  Committee  members  are  not  interested  it  is 
because  they  didn't  enter  into  the  debate,  or  don't  support  part  of 
the  legislation,  we  are  going  to  be  hard  pressed  to  convince  our 
other  members  of  that. 

I  would  like  to  ask  a  question  of  the  panel. 

If  you  take  as  given  that  we  are  successful  in  passing  a  bill  with 
employer  sanctions — and  there  would  be  enforcement  of  employer 
sanctions — but  we  would  not  fashion  a  successful  H-2  program, 
guest  worker  program  or  combination  thereof — such  that  you  could 
not  obtain  sufficient  labor  in  certain  segments,  at  least  the  same 
type  of  labor  you  have  had — what  do  you  think  the  end  result 
would  be? 

We  have  heard  from  a  representative  of  a  major  union  who 
firmly  and  sincerely  believes  that  you  can  get  American  domestic 
workers  to  take  those  jobs.  I  would  like  to  hear  from  you,  what  do 
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you  think  realistically — don't  describe  to  me  the  end  of  the  world  if 
that  is  not  what  it  is  going  to  be.  What  would  happen  to  agricul- 
ture if  we  had  those  things  take  place? 

Mr.  Norton.  The  thing  that  troublesome  about  that  is  that  if 
there  is  insufficient  labor  provided  by  some  legal  program,  then 
employer  sanctions  with  criminal  punishment  treat  the  effect,  not 
the  cause.  It  is  kind  of  like  the  argument  over  capital  punishment. 
We  say  that  capital  punishment  doesn't  deter  crime;  it  just  treats 
the  crime  post  facto. 

Well,  if  the  Mexican  is  hungry  and  starving  and  has  nothing  in 
the  way  of  employment  opportunity  in  his  own  country,  he  won't 
be  stopped  from  coming  over  here  and  trying  to  seek  employment. 
So,  we  will  still  have  the  flood  of  them  and  have  a  lot  of  them 
working  with  illegal  documents,  forged  documents,  and  so  forth. 

I  think  we  will  have  a  terrible  enforcement  problem.  It  is  the 
very  type  of  thing  that,  in  my  opinon,  causes  people  to  lose  respect 
for  their  laws  and  for  their  country.  It  causes  a  cynicism  that 
would  prevail  in  these  areas,  and  I  think  you  would  have  tremen- 
dous problems. 

Mr.  SoRN.  Speaking  to  that,  I  think  there  would  be  a  tremendous 
rearrangement  in  agricultural  production  in  high  labor-using 
crops.  I  think  part  of  the  production  in  the  fresh  fruit  and  vegeta- 
ble industry  will  go  to  Mexico,  as  we  already  have  foreign  competi- 
tion with  Mexico.  So,  instead  of  that  part  of  the  cost  of  production 
being  paid  to  a  foreign  worker  who  sends  that  to  Mexico,  you  are 
going  to  be  paying  Mexico  for  the  entire  cost  of  that  crop. 

Mr.  Seeligson.  I  would  like  to  comment  on  one  thing.  I  think 
early  in  1981,  maybe  1982,  the  Immigration  Service  came  through 
Houston  and  picked  up  several  thousand  illegal  aliens.  The  ones 
they  concentrated  on  were  not  domestics.  They  tried  to  get  people 
that  got  better  than  minimum  wage. 

In  all  fairness,  at  that  time,  the  unemployment  rate  in  Texas  ob- 
viously wasn't  necessarily  as  high  as  Flint  or  places  like  that.  I 
think  there  might  have  been  a  different  story  if  this  same  thing 
had  occurred  in  Flint.  But  they  could  get  very  few  people  to  come 
in  and  replace  the  illegal  aliens  that  they  had  discharged.  There 
were  people  working  in  furniture  assembly  lines  and  places  like 
that. 

I  have  always  felt  that  organized  labor,  deep  down  inside,  knows 
what  they  are  saying  is  correct,  but  their  fellow  has  to  run  for  elec- 
tion, too.  If  they  came  in  and  took  a  different  tack,  maybe  they 
would  have  another  occupation  other  than  being  president  of  a 
union,  if  you  follow  what  I  mean. 

In  other  words,  you  find  situations  where  we  are  right  there  on 
the  border  searching  for  a  cowhand  or  something  and  there  is 
nobody  available.  All  of  us  would  much  prefer  to  have  U.S.  work- 
ers, if  they  were  available.  Certainly  that  is  the  case  in  my  busi- 
ness. Those  would  be  the  ones  that  you  turn  to  first,  but  sometimes 
you  just  cannot  find  them. 

Mr.  Voss.  I  think,  in  the  perishable  fruit  and  vegetable  part  of 
our  industry  in  California,  it  would  be  disastrous  if  we  truly  had 
sanctions  on  the  employer  of  the  scope  I  think  would  be  needed 
and  are  contained  in  this  present  bill,  if  we  had  to  depend  upon 
domestic  labor. 
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I  think  we  have  had  enough  pilot  programs  over  the  years,  from 
time  to  time,  to  show  us  that,  yes,  there  may  be  some  means  of  en- 
couraging a  small  percentage  of  the  unemployed  in  the  core  city  to 
come  out  and  do  agriculture  jobs. 

But  in  no  way  has  there  ever  been  a  reaction  in  these  programs 
that  would  indicate  we  would  have  any  more  than  a  token  labor 
force  of  domestic  workers. 

Mr.  Hale.  There  has  been  a  pilot  project  in  Fresno  County  where 
the  Fresno  County  Farm  Bureau,  raisin  growers  in  particular,  at- 
tempted, in  cooperation  with  our  California  Department  of  Employ- 
ment, to  acquire  domestic  labor. 

Throughout  the  2  years  of  this  program,  they  were  only  success- 
ful in  placing  10  percent  of  the  demand  for  workers. 

Mr.  LuNGREN.  What  kind  of  pay  are  you  talking  about? 

Mr.  Hale.  You  are  talking  about  roughly  $4  an  hour. 

This  was  done  the  year  before  last  and  the  year  before  that.  It 
was  at  that  time  about  $3.75  an  hour,  above  minimum  wage. 

In  addition  to  that,  it  is  common  for  these  employers  to  pay  for 
health  benefits  and  also  to  provide  for  vacation  benefits  for  year- 
round  employees.  So  it  is  not  as  if  we  are  at  a  minimum  wage 
level. 

I  think  we  also  need  to  appreciate  something  else.  All  of  us  here 
can  reflect  upon  our  own  upbringing  and  ask  ourselves  how  many 
of  us  were  brought  up  with  the  idea  that  it  is  our  place  in  life  to 
perform  seasonal  labor,  regardless  of  the  type,  whether  in  field  or 
factory.  I  think  we  have  a  certain  conditioning  that  says  something 
other  than  that.  I  think  we  all  have  experienced  that,  and  it  is  a 
part  of  our  life  and  culture. 

There  is  a  very  practical  side  to  this  thing  as  well  as  the  tests 
that  have  been  done. 

Mr.  Williams.  May  I  just  comment? 

Mr.  Norton  referred  earlier,  and  I  do  in  my  written  statement,  to 
the  experience  of  the  citrus  industry  in  the  Phoenix  area  with 
regard  to  the  H-2  program.  There  is  a  paragraph  in  my  written 
testimony  that  goes  to  this. 

One  employer  there  has  approximately  180  job  opportunities  for 
about  a  10-month  period.  He,  Mr.  Mortori,  has  testified  before.  He 
seeks  certification  every  year. 

The  Department  of  Labor  has  indications  that  these  180  people 
will  show  up.  They  never  do.  Then  they  get  certification  in  a  period 
of  time  for  about  150  of  those  180. 

So  there  are  150  H-2  workers  coming  in  from  Mexico.  There  are 
30  slots  available  he  needs  to  fill,  and  the  employment  service  con- 
tinues to  refer. 

In  1981,  they  referred  1,100  people  to  fill  those  30  slots.  Eighty- 
five  percent  of  those  1,100  people  quit  voluntarily  without  any  coer- 
cion within  5  days.  That  is  the  type  of  thing  that  you  get  involved 
in. 

In  Phoenix,  we  are  talking  about  a  job  that  is  unionized,  paying 
$6.55  an  hour  that  year,  with  major  medical  benefits.  When  you 
put  that  together  with  the  volatility  we  have  discussed,  you  begin 
to  undestand  the  impact. 

Mr.  Mazzoli.  The  gentleman  from  Florida. 

Mr.  McCollum.  Thank  you. 
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Aside  from  the  volatility  question  in  the  H-2  program,  it  occurs 
to  me  the  single  biggest  obstacle  to  making  the  H-2  program  work 
in  most  areas  of  industry  or  agriculture  is  the  housing  question.  I 
think  only  Mr.  Ellsworth  in  his  testimony  has  referred  to  that 
issue. 

I  would  really  like  for  some  of  you  other  gentlemen  to  comment 
on  it,  because,  for  example,  what  I  have  discussed  with  some  of  the 
agricultural  interests  in  my  State  and  with  Mr.  Sorn  on  occasion,  is 
the  fact  that  there  are  industries  besides  the  sugarcane  industry 
which  have  used  H-2  in  Florida  in  the  past;  citrus  did  for  a  while. 
But  there  is  no  housing  already  constructed. 

It  is  no  longer  in  existence.  And  you  are  talking  about  an  un- 
known for  a  while  in  the  transitional  phase  of  this  program,  in 
which  agricultural  employers  are  not  going  to  know  whether  they 
have  to  construct  housing. 

Even  if  the  expense  of  housing  would  be  economically  feasible, 
there  is  something  they  are  not  going  to  be  willing  to  get  involved 
with  until  they  actually  see  they  need  the  workers  and  how  many 
they  need  from  that  source  over  a  period  of  time.  So  that  the  whole 
idea  of  having  to  comply  with  the  presently  worded  structure  of 
housing  in  the  H-2  program  is  it  is  a  cumbersome  proposition. 

That  is  a  synopsis  of  my  impression  from  talking  to  my  agricul- 
tural people.  But  I  would  very  much  like  others,  Mr.  Ellsworth  or 
others,  to  comment  on  that,  to  see  if  my  interpretation  is  correct,  if 
there  are  any  suggestions  about  how  we  could  in  the  scope  of  the 
transition  idea  modify  for  a  temporary  period  the  housing  feature 
of  H-2  to  make  it  more  acceptable  to  the  industry. 

Anyone  want  to  take  a  pitch  at  that? 

Mr.  HoRNiBROOK.  I  will  take  a  shot  at  it,  because  we  did  have  a 
problem  in  the  Yakima  Valley  with  housing  and  housing  migrants. 

We  had  several  cooperative  housing  units  that  were  being  used, 
and  growers  would  contract  for  housing  units  to  house  the  people 
they  brought  in.  The  Department  of  Social  and  Health  Services 
became  the  lead  agency  to  inspect  these  units. 

The  agency  decided  the  lesser  of  two  evils  was  to  close  them.  So, 
the  people  were  camping  on  the  banks  of  the  Yakima  River.  What 
camps  were  left  open  were  very  depressing  types  of  things,  with 
dust  up  to  your  knees.  The  kids  were  dirty  and  everybody  sat  in 
their  doorways. 

In  that  illegal  camp  they  were  playing  softball  and  swimming  in 
the  river.  So,  the  housing  during  that  period  of  time  was  less  of  a 
problem  because  the  weather  was  not  that  inclement. 

Since  that  time,  there  have  been  various  attempts  to  provide 
housing  and  each  one  has  met  with  futility  and  failure.  So  it  is  a 
difficult  problem  to  provide  the  housing.  And  it  is  very  expensive; 
$4,000  units  can  be  destroyed  in  a  matter  of  weeks  with  people  who 
are  not  serious  about  maintaining  it. 

So  the  housing  is  a  very  definite  identifiable  problem  in  the  H-2 
program. 

Mr.  McCoLLUM.  Anyone  else?  Mr.  Hale. 

Mr.  Hale.  There  is  not  a  lot  of  factual  information  on  this,  but 
there  is  a  study  made  in  September  1979  by  the  University  of  Cali- 
fornia at  Davis.  This  necessarily  refers  to  the  situation  in  Califor- 
nia, but  it  is  probably  typical  of  the  situation  around  the  country. 
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A  part  of  this  study  includes  a  segment  on  housing  and  the  con- 
ditions that  are  faced  in  California  with  regard  to  agricultural 
housing.  If  I  may  just  quickly,  let  me  briefly  state  what  some  of 
their  summary  of  facts  are. 

No.  1,  that  there  is  a  critical  shortage  of  agricultural  housing  in 
California,  especially  for  seasonal  harvest  and  agricultural  crews; 
that  there  has  been  no  major  construction  of  labor  camps  in  Cali- 
fornia since  1970;  that  construction  and  financing  costs  for  agricul- 
tural employee  housing  has  escalated  at  such  an  explosive  rate 
that  any  large  scale  of  construction  of  that  housing  is  highly  un- 
likely. 

The  study  goes  on  to  state  the  costs  are  about  $35  to  $37  per 
square  foot  for  parks  type  of  housing;  that  in  the  highly  urbanized 
areas  adjacent  to  many  high-use  crops,  such  as  vegetables  and 
citrus,  it  is  virtually  impossible  to  get  the  permission  for  the  con- 
struction of  labor  camps  from  county  and  city  planning  commis- 
sions. 

With  the  dissolution  of  many  farm  employer  labor  associations 
who  had  labor  camps — that  was  during  the  Public  Law  78  days — 
they  not  only  dissolved  the  association,  but  the  housing  they  oper- 
ated at  the  time  of  dissolution. 

That  agricultural  employee  labor  housing  in  California  is  a 
highly  regulated  entity  by  the  Department  of  Housing  and  Commu- 
nity Development  and  local  planning  and  building  and  safety  de- 
partments, and  that  these  regulations,  which  cover  maintenance  as 
well  as  construction,  have  tended  to  be  one  of  a  number  of  factors 
that  have  limited  new  construction  and  required  farm  employers  to 
get  out  of  the  housing  business. 

In  summary,  for  my  membership,  I  know  they  are  very  resistant 
to  construction  of  any  housing.  The  housing  is  not  currently  availa- 
ble. 

For  example,  in  Arvin,  Calif.,  where  you  have  a  2y2-week  period 
of  harvest,  they  find  it  absolutely  impossible  to  think  about  build- 
ing housing  so  you  can  have  people  occupy  it  for  IVi  weeks  a  year. 

Mr.  McCoLLUM.  You  are  saying  even  if  we  provided  some  transi- 
tion period  in  which  to  find  out  what  the  needs  are,  there  still 
would  be  an  impossibility  in  certain  quarters  of  the  country,  par- 
ticularly California,  to  build  the  housing  for  an  H-2  program  re- 
gardless of  any  other  factor. 

Mr.  Hale.  Yes,  sir,  that  is  correct.  And  the  problems  are  not  only 
internal  ones  that  the  employer  has  some  control  over,  but  also  ex- 
ternal to  his  control. 

Mr.  McCoLLUM.  Am  I  correct  that  there  are  parts  of  the  country 
such  as  the  Florida  citrus  industry  and  perhaps  something  up  in 
Washington  State  and  other  places,  where  if  the  economics  of  the 
circumstances  pan  out — if  we  had  a  transition  period,  where  the 
same  problems  Mr.  Hale  described  would  not  keep  you  from  build- 
ing the  housing,  that  it  would  be  more  of  a  question  of  time  and  a 
chance  to  let  it  shake  down.  Am  I  correct  in  that  or  wrong  about 
that? 

Mr.  HoRNiBROOK.  Yes;  I  think  you  are  very  correct. 

A  lot  of  our  orchard  operators  do  have  migrant  housing  within 
the  orchard  for  their  own  employees,  and  they  have  had  to  build 
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that  and  maintain  it  simply  to  keep  the  employees  there,  so  there 
is  some. 

The  county  planner,  the  minute  you  start  building  migrant  hous- 
ing, waves  flags  and  all  the  people  in  the  neighborhood  decide  that 
is  about  as  agreeable  as  putting  in  a  home  for  delinquent  juveniles. 
You  are  fighting  the  whole  planning  procedure. 

It  is  being  done,  and  I  think  it  will  be  done  in  the  future. 

Mr.  Ellsworth.  I  was  going  to  say,  not  at  the  risk  of  contraven- 
ing this  study,  but  there  are  individual  employers  throughout  this 
country  that  do  have  and  provide  housing  for  workers.  So  it  is  not 
a  total  blanket  lack  of  housing. 

But  more  importantly — and  perhaps  Mr.  Williams  or  Mr.  Sorn 
would  like  to  elaborate  on  this — if  this  H-2  program,  can  be  ar- 
ranged in  such  a  way  that  workers  can  remain  here  long  enough 
for  an  association  to  employ  those  workers  in  different  crops,  for  a 
longer  period  of  time,  let's  say  as  the  INS  regulations  say,  up  to  11 
months  now,  then  they  might  be  able  to  afford  to  construct  that 
housing.  At  this  point  in  time,  for  2  weeks,  there  is  no  way. 

Mr.  Mazzoll  That  is  true  if  there  is  a  central  location  for  that 
housing  from  which  the  people  can  go  to  the  various  farms  or 
ranches  to  do  the  work. 

I  just  wonder,  as  a  practical  matter,  does  that  exist? 

Mr.  Williams.  To  a  certain  extent  that  certainly  would  resolve 
some  of  the  problem  with  regard  to  housing. 

I  want  to  reemphasize  that,  assuming  we  can  find  a  similarity  of 
interest,  where  crops  can  get  together  and  work  together  in  this 
kind  of  a  way — and  I  think  that  is  possible;  it  is  not  going  to  be 
easy  but  it  will  be  possible — and  assuming  we  can  find  the  financ- 
ing that  makes  this  whole  thing  financially  viable,  and  assuming 
that  the  program  is  likely  to  last  long  enough  for  that  to  be  finan- 
cially feasible  also,  we  still  perpetually,  continually,  run  into  prob- 
lems. 

We  tried  several  years  ago  in  the  citrus  industry  in  southern 
California  to  build — one  particular  employer  did — to  put  up  a  new 
camp.  Their  existing  camp  was  being  surrounded  by  urban  expan- 
sion, all  subdivisions  around  it.  It  was  like  a  prison  or  juvenile 
home  or  airport.  We  tried  to  put  it  out  in  the  middle  of  the  desert. 

Mr.  McCoLLUM.  What  about  a  cooperative  effort  that  might  be 
necessary;  would  the  industry  have  employers  willing  to  join  to- 
gether and  have  shared  housing? 

Mr.  Norton.  I  would  like  to  address  that. 

Under  Public  Law  78,  I  operated  in  several  areas  in  Arizona  and 
California.  In  each  of  the  areas  we  formed  an  association  of  all  the 
growers,  in  Imperial  Valley,  in  the  Blythe  area,  Palo  Verde  Valley. 
This  association  contracted  for  and  arranged  for  the  importation  of 
the  laborers  and  the  screening  of  them  for  all  of  the  cooperative 
members  under  Public  Law  78. 

We  also,  many  of  those  associations,  got  into  as  an  adjunct  build- 
ing and  creating  and  operating  camps  for  this  mass  of  workers.  In 
other  instances,  farmers  would  have  their  own  camps,  even  though 
they  were  a  member  of  the  association  contracting  through  them. 

As  he  points  out,  and  Mr.  Hale,  the  camps  are  going  to  be  infi- 
nitely more  expensive  than  they  were  in  those  days  because  of 
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housing  costs.  I  am  sure  that  the  requirements  would  probably  be 
somewhat  more  stringent. 

Some  of  our  camps  were  a  bit  primitive,  although  over  the  years, 
in  the  1950's  and  1960's,  they  were  upgraded.  I  owned  maybe  4 
camps  where  I  could  house  upwards  of  300  to  400  people.  They 
were  expensive  to  own  and  maintain,  but  we  lived  with  it.  It  w£is 
part  of  the  program. 

We  did  it  on  the  basis  that  we  had  a  dependable  supply  of  labor 
and  would  be  able  to  renew  the  contracts  each  year  so  we  could 
amortize  over  a  fairly  long  period. 

One  concern  with  any  type  legislation  would  be  the  length  of 
period  that  you  anticipate  being  able  to  depend  upon  it  and  how 
firm  your  ground  is  that  you  are  walking  on  here.  Can  you  make 
an  investment  of  a  $1  million  in  a  labor  camp  and  see  your  way 
clear  to  amortize  it? 

The  zoning  thing  is  one  that  I  don't  think  the  U.S.  Congress  is 
able  to  deal  with. 

Mr.  McCoLLUM.  Mr.  Norton,  doesn't  all  of  this  go  to  point  up  my 
initial  impression?  And  that  is,  there  needs  to  be  some  kind  of  a 
phase  in  in  effect  with  respect  to  the  housing  component  of  the 
H-2  program  as  far  as  its  application  is  concerned  in  our  bill,  in 
terms  of  giving  the  agricultural  grower  the  time,  to  get  together,  to 
check  the  zoning,  to  try  to  work  the  kinks  out  of  this.  That  is  my 
impression. 

Mr.  Norton.  I  agree.  You  wonder  where  they  are  being  housed 
now.  I  can't  tell  you  about  Yakima. 

I  think  you  would  ail  be  very  surprised  how  far  these  people  go 
in  buses  every  day  to  work.  I  harvest  lettuce  in  Blythe,  Calif.,  now, 
which  is  about  120  miles  from  Mexicali.  And  those  people  who  are 
dual  citizens,  they  have  a  green  card  and  they  have  every  right  you 
have  except  the  right  to  vote  and  hold  public  office.  They  are  also 
still  Mexican  citizens. 

We  haul  them  all  the  way  from  Mexicali  to  Blythe,  2  hours  early 
in  the  morning,  cut  lettuce  all  day,  haul  them  all  the  way  back  at 
night,  and  the  next  day  do  the  same  thing,  because  they  want  to 
live  in  Mexicali.  They  would  not  live  in  Blythe  if  we  gave  them 
housing. 

We  had  a  lot  of  housing  as  an  aftermath  of  the  Public  Law  78. 
And  that  housing  fell  into  disuse  because  the  people  would  prefer 
to  live  in  their  own  country  and  come  over  here  on  a  day-haul 
basis. 

Most  of  that  housing  has  been  abandoned  and  ultimately  de- 
stroyed. 

Mr.  Mazzoli.  Mr.  Sorn. 

Mr.  Sorn.  One  further  comment. 

I  agree  with  everything  that  has  been  said  as  far  as  problems 
with  zoning  and  cost  and  worker  resistance  to  not  wanting  to  live 
in  camp-type  facilities.  There  is  one  additional  drawback. 

The  current  regulations  on  utilization  of  H-2  workers  prevent 
you  from  charging  rent  and  also  place  an  arbitrary  maximum  on 
the  amount  of  board  you  can  charge  for  three  or  four  meals  at  $5. 
That  is  a  disincentive  for  anyone  to  put  up  housing.  And  it  is  possi- 
ble that  should  be  considered. 

Mr.  Mazzou.  Let  me  yield  myself  a  couple  of  minutes. 
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Let  me  ask  you,  Mr.  Sorn:  Do  you  use  housing  allowances?  Are 
they  permitted  under  H-2  now? 

Mr.  Sorn.  No;  we  do  not  have  housing  allowances.  We  have  to 
provide  housing — period. 

Mr.  Mazzoli.  Can  you  give  me  a  quick  summary  in  a  couple  of 
minutes  of  the  pros  and  cons  of  housing  allowances?  I  mean  a  rea- 
sonable one — not  $5  a  day,  but  a  reasonable  housing  allowance. 

Given  the  fact,  that  if  an  H-2  program  worked  you  would  have  a 
steady  reliable  supply  of  labor,  no  hassles  from  the  INS,  you  would 
not  have  the  interruption,  would  it  be  feasible  to  have  a  housing 
allowance? 

Mr.  Sorn.  If  you  accept  the  idea  that  your  H-2  workers  or  migra- 
tory workers  would  be  provided  with  free  rent,  then  I  think  a  hous- 
ing allowance,  a  reasonable  housing  allowance  could  be  used  in  lieu 
of  available  housing  or  housing  by  the  grower  only  for  those  work- 
ers who  come  into  the  area  away  from  their  normal  home. 

Mr.  Mazzoli.  If  you  had  a  situation  like  Mr.  Norton  says  where 
the  people  would  prefer  to  drive  in  from  Mexicali,  that  is  different; 
then  there  may  have  to  be  some  kind  of  a  transportation  allow- 
ance. But  I  am  talking  about  the  people  who  are  so  far  from  their 
homes  that  they  have  to  be  housed. 

Does  anybody  have  any  experience  with  the  housing  allov/ance? 
No  track  record  for  that? 

Well,  let  me  thank  you  all  very  much.  It  has  been  an  excellent 
panel.  We  have  been  graced  the  last  2  or  3  days  with  excellent  tes- 
timony from  panels  and  groups.  It  has  been  very  helpful. 

We  particularly  appreciate  the  fact  that  there  is  a  commonality; 
despite  the  fact  you  all  do  different  things  in  different  parts  of  the 
country,  emerging  from  your  testimony  are  some  agreed  upon  posi- 
tions which  help  us  at  least  to  see  where  we  are  going  and  how  we 
can  get  there. 

Thank  you. 

We  will  stand  in  recess  until  1  p.m. 

[Whereupon,  at  12:20  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  1  p.m.,  this  same  day.] 

AFTERNOON  SESSION 

Mr.  Mazzoli.  The  Subcommittee  on  Immigration,  Refugees  and 
International  Law  will  come  to  order. 

It  is  our  great  privilege  and  pleasure  and  honor  to  welcome  as 
our  witness  Father  Ted  Hesburgh,  president  of  Notre  Dame.  Father 
Hesburgh's  and  my  career  span  quite  a  while  in  a  way  because  we 
go  back  together  to  1952,  the  year  that  the  Father  as  a  then  35- 
year-old  man  became  president  of  Notre  Dame  and  I  was  an  18-  or 
19-year-old  sophomore  there. 

We  are  now  to  a  date  in  1983  where  we  meet  again  to  talk  about 
a  matter  which  has  consumed  as  much  time  possibly  as  anjd;hing 
in  my  life.  Not  as  much  in  yours.  Father,  because  you  are  in  world 
peace,  education,  and  other  matters  which  we  appreciate.  Still,  it  is 
a  matter  to  which  you  have  devoted  a  great  deal  of  time — reform 
in  a  sensitive  humane  way  of  the  Nation's  immigration  laws. 

So,  Father,  we  devotedly  appreciate  all  the  work  you  have  done, 
and  your  constant  willingness  to  interrupt  a  busy  schedule  is  ap- 
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predated.  We  welcome  you  and  we  have  your  statement.  It  will  be 
a  part  of  the  record  and  we  would  love  to  hear  from  you. 

TESTIMONY  OF  REV.  THEODORE  M.  HESBURGH,  C.S.C,  COCHAIR- 
MAN  OF  THE  CITIZENS'  COMMITTEE  FOR  IMMIGRATION 
REFORM,  ACCOMPANIED  BY  NINA  K.  SOLARZ,  EXECUTIVE  DI- 
RECTOR 

Reverend  Hesburgh.  Thank  you  so  much,  Mr.  Chairman. 

I  would  like  to  introduce  Nina  Solarz,  executive  director  of  our 
Citizens'  Committee  for  Immigration  Reform. 

Mr.  Mazzoli.  Mrs.  Solarz  is  known  to  us  and  we  appreciate 
having  you.  Her  husband  is  a  distinguished  and  great  Member  of 
Congress,  too. 

Mrs.  Solarz.  Thank  you. 

Reverend  Hesburgh.  It  is  a  pleasure  to  appear  at  our  third 
round,  hopefully  the  last  round  of  hearings  on  this  vitally  impor- 
tant subject.  I  am  especially  pleased  to  be  testifying  before  my  good 
friends  Ron  Mazzoli  and  in  a  fev/  moments,  I  hope,  Dan  Lungren, 
both  of  whom  are  Notre  Dame  graduates  by  the  way — and  to  be 
working  again  with  Ham  Fish  as  I  did  on  the  Select  Commission  on 
Immigration  and  Refugee  Policy  to  assist  you  in  fashioning  a  just, 
decent,  and  humane  immigration  reform  bill,  something  I  think 
you  are  well  on  the  way  to  doing. 

Ron,  I  believe  it  is  only  because  of  the  super-human  effort  which 
you  and  your  counterpart  in  the  Senate,  Alan  Simpson,  have  put 
forth  that  we  are  here  today  seriously  considering  immigration 
reform.  As  I  reflect  back  over  the  numerous  commissions  on  which 
I  have  served,  it  is  obvious  to  me  that  our  select  commission  report 
would  have  gathered  dust  on  the  shelf  without  your  heroic  efforts. 

I  believe  your  hearings  last  year  were  monumental  and  are 
great. 

Mr.  Mazzoli.  I  agree  with  you,  I  believe  we  made  a  record  that 
before  never  was  made  on  Capitol  Hill. 

Reverend  Hesburgh.  I  agree,  and  I  salute  you  and  Al  and  your 
valiant  achievements  so  far  and  pledge  my  continued  cooperation 
to  make  the  Mazzoli-Simpson  Immigration  Reform  and  Control  Act 
a  reality  this  year — in  1983. 

My  concern  with  immigration  and  refugee  policy  is  well  known 
and  my  positions  on  the  issues  which  confront — and  sometimes  con- 
found— us  in  this  area  are  on  the  record.  Your  bill  parallels  most  of 
the  recommendations  of  the  Select  Commission  on  Immigration 
and  Refugee  Policy  and  recognizes  the  necessity  for  controlling  il- 
legal migration — in  other  words  closing  the  back  door — while  at 
the  same  time  continuing  legal  immigration  at  a  reasonable  level — 
or  opening  the  front  door  as  we  said  in  our  report. 

Specifically,  our  Citizens'  Committee  of  Concerned  Americans  ap- 
plauds the  sensible  and  balanced  manner  in  which  your  bill  ad- 
dresses the  three  intertwined  issues  of  legalization  of  a  substantial 
number  of  those  undocumented  persons  currently  in  the  United 
States,  sanctions  against  employers  who  knowingly  hire  undocu- 
mented workers  in  the  future  coupled  with  an  identification  system 
for  all  of  those  persons  legally  eligible  to  work.  It  recognizes  the 
fact  that  people  come  to  this  country  primarily  to  work,  and  that 
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unless  the  pull  of  available  work  is  demagnetized,  we  cannot  con- 
trol illegal  immigration. 

It  also  understands  the  absolute  necessity  for  the  development  of 
a  counterfeit  resistant,  nondiscriminatory  means  of  worker  identifi- 
cation to  minimize  any  discriminatory  aspects  of  sanctions. 

One  often  thinks  of  sanctions  as  being  against  people,  but  I  be- 
lieve it  to  be  also  something  to  help  people  against  being  discrimi- 
nated against.  There  is  law  against  that  and  if  you  have  the  evi- 
dence this  is  very  easy  to  prove.  Perhaps  more  significantly,  it 
deals  with  the  problem  of  the  millions  of  undocumented  persons 
currently  residing  in  the  United  States  by  offering  them  an  oppor- 
tunity to  become  legal  residents  through  an  amnesty  program.  You 
have  recognized  that  we  will  all  benefit  when  undocumented  per- 
sons come  out  of  the  shadows  in  which  they  now  live  to  participate 
fully  in  American  life  with  all  of  the  rights  and  benefits  of  citizens, 
although  I  shall  have  some  specific  recommendations  to  make  to 
your  subcommittee  on  this  precise  issue  later  in  this  testimony. 

During  the  course  of  the  debate  over  the  sanctions  provisions  of 
the  Immigration  Reform  and  Control  Act  of  1982,  we  heard  much 
testimony,  much  debate,  sadness,  and  even  rancor  over  the  employ- 
er sanctions  provisions.  I  believe  that  we  should  have  learned 
something  from  the  last  2  years,  and  we  must  resume  that  debate 
where  it  left  off.  It  is  necessary  to  encourage  the  process  of  educa- 
tion and  even  compromise  and  to  come  to  grips  with  the  real  and 
genuine  concerns  of  the  Hispanic  community,  in  particular,  and  all 
minority  groups  in  fact,  who  fear  the  consequences  of  employer 
sanctions. 

In  my  view,  coupled  with  sanctions  there  must  be  an  identifica- 
tion system  required  for  all  persons  eligible  to  work.  This  is  essen- 
tial to  protect  prospective  employees  against  discrimination  by  em- 
ployers who  might  turn  someone  away  because  of  the  fear  of  hiring 
an  illegal  alien.  I  am  persuaded  that  concerns  about  the  abuse  of 
privacy  are  not  warranted  under  such  a  system.  As  I  stated  on  an- 
other occasion:  "What  protects  our  society  and  individuals  against 
abuse  of  privacy  is  the  existence  of  traditions,  habits,  and  laws 
which  sustain  our  1st,  5th,  and  14th  amendment  rights  concerning 
freedom  and  due  process." 

An  identification  system  notwithstanding,  however,  I  feel  that 
we  must  exhibit  extreme  sensitivity  to  the  civil  rights  concerns 
voiced  by  so  many  in  the  minority  community  and  perhaps  make 
further  adjustments  and  create  new  mechanisms  to  deal  with  these 
concerns.  As  former  Chairman  of  the  Civil  Rights  Commission,  I 
feel  particularly  drawn  to  the  concept  that  to  the  best  of  our  abili- 
ty, we  must  address  the  genuine  anxiety  and  real  fears  which 
people  have  expressed. 

It  seems  to  me  that  the  ways  in  which  your  bill  has  dealt  with 
the  possible  discriminatory  aspects  of  employer  sanctions  by  requir- 
ing the  Civil  Rights  Commission  to  review  the  effects  of  the  law 
and  by  creating  a  Department  of  Labor/ Department  of  Justice  task 
force  to  review  complaints  of  discrimination  are  important  steps  in 
the  process  of  minimizing  any  perceived  employment  discrimina- 
tion. I  commend  you,  Mr.  Chairman,  and  Chairman  Rodino  and 
Congressman  Barney  Frank  for  having  devised  these  imaginative 
solutions  to  a  thorny  problem. 
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The  logic  of  sanctions  as  a  means  to  curtail  future  flow  of  illegal 
immigration  was  recognized  by  the  Select  Commission  on  Immigra- 
tion and  Refugee  Policy  and  also  the  last  four  administrations — 
both  Democrats  and  Republicans.  The  logic  of  sanctions  as  a  trade- 
off to  a  legalization  program  has  not  been  stressed  quite  as  much 
(except  perhaps  by  Congressman  Frank  in  his  oft-quoted  remark  on 
the  floor  of  the  House  of  Representatives  during  the  debate  on  the 
immigration  bill  that  you  may  be  able  to  have  love  without  mar- 
riage, and  I  would  add  marriage  without  love,  but  not  legalization 
with  sanctions.) 

For  my  part,  for  the  members  of  my  committee  and  for  the  15 
other  Commissioners  who  served  with  me  on  the  Select  Commis- 
sion on  Immigration  and  Refugee  Policy,  legalization  of  a  substan- 
tial number  of  those  undocumented  persons  currently  residing  in 
the  United  States  is  the  linchpin  of  any  immigration  reform.  As  we 
noted  in  the  report  of  the  Select  Commission: 

Qualified  aliens  would  be  able  to  contribute  more  to  U.S.  society  once  they  came 
into  the  open.  Most  undocumented/ illegal  aliens  are  hardworking,  productive  indi- 
viduals who  pay  taxes  and  contribute  their  labor  to  this  country  *  *  * 

I  might  add  that  legalization  was  the  one  issue  I  can  remember 
that  had  unanimous  support  from  all  16  members  of  our  Commis- 
sion. That  was  quite  an  unusual  fact. 

But  it  is  also  true  that  to  many  hardworking,  law-abiding, 
Americans,  who  believe  that  our  Nation  must  gain  control  over  its 
own  borders,  we  must  provide  mechanisms  and  assurances  that 
massive  future  flows  of  undocumented  persons  will  cease.  This 
mechanism — and  it  is  the  only  one  I  can  imagine  working  after 
long  years  of  study  on  this  problem,  this  mechanism  is  employer 
sanctions — linked  with  an  identification  system  for  all  of  those  eli- 
gible to  work  in  this  country.  And  in  my  judgment,  a  bill  without  a 
substantial  employer  sanctions  provision  with  teeth  in  the  law,  will 
simply  not  pass  the  Congress  of  the  United  States  or — worse  still — 
satisfy  the  American  people. 

The  Mazzoli  Immigration  Reform  and  Control  Act  of  1983  main- 
tains the  delicate  balance  between  a  fairly  generous  legalization 
program  and  an  employer  sanctions  provision  with  civil  and  crimi- 
nal penalties,  coupled  with  an  identification  system  to  make  it 
work.  For  my  part,  this  is  the  essence  of  the  legislation. 

I  have  often  said,  Ron,  it  is  like  a  three-legged  stool.  It  won't 
stand  by  itself  on  two  legs.  It  won't  work  without  employer  sanc- 
tions and  employer  sanctions  won't  work  without  certification. 

The  idea  of  an  amnesty  appears  to  be  receiving  wider  support  as 
citizens  and  politicians  alike  understand  that  the  continued  exist- 
ence of  a  large  number  of  undocumented  aliens  is  harmful  for 
American  society  for  many  reasons,  including  the  encouragement 
of  illegality,  depression  of  U.S.  labor  standards  and  the  neglect  of 
health  and  education  and  that  there  is  no  possible  way  this  Gov- 
ernment can  apprehend  and  deport  a  substantial  number  of  illegal 
aliens  without  seriously  violating  the  civil  rights  and  civil  liberties 
of  many  Americans. 

But  we  must  guard  against  the  temptation  to  so  limit  the  terms 
of  a  legalization  program  that  we  drastically  reduce  the  number  of 
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undocumented  persons  eligible  to  be  legalized.  The  issues  now  are, 
it  seems  to  me,  the  timing  and  the  scope  of  an  amnesty  program. 
The  Select  Commission  recommended  that  all  undocumented  per- 
sons in  the  United  States  prior  to  January  1,  1980,  would  be  eligi- 
ble for  an  amnesty,  with  the  time  of  residence  to  be  determined  by 
Congress.  That  was  in  March  1981.  It  is  now  March  1983,  and  I 
would  suggest  that  the  cutoff  date  for  legalization  be  moved  up  to 
at  least  January  1,  1982.  As  we  said  in  March  1981,  in  our  final 
report  to  the  Congress  and  the  President: 

In  setting  a  cut-off  date  of  January  1,  1980,  the  Commission  has  selected  a  date 
that  will  be  near  enough  to  the  enactment  of  legislation  to  ensure  that  a  substantial 
portion  of  the  undocumented/illegal  alien  population  will  be  eligible  *  *  * 

In  addition,  we  would  support  a  residency  requirement  of  no 
more  than  2  or  3  years. 

There  was  rather  substantial  unanimity  on  this  point,  too,  in  the 
Commission. 

In  my  view,  the  idea  of  a  two-tier  legalization  program  also  pre- 
sents unnecessary  problems.  By  overly  complicating  the  form  of  the 
registration  program  and  by  denying  family  unification  and  basic 
public  benefit  programs  to  some  of  those  who  register,  the  inten- 
tion to  have  a  comprehensive  legalization  program  would  be  frus- 
trated. For  an  amnesty  program  to  be  effective,  the  rules  must  be 
simple,  the  time  allotted  for  registration  must  allow  for  proper 
communications  and  for  the  inevitable  process  of  convincing  people 
of  the  good  faith  of  the  Government  and  the  advantages  of  being 
moved  out  of  the  shadows  of  illegal  residence  into  the  light  of  citi- 
zenship. 

Simplicity  will  make  a  legalization  program  work  more  effective- 
ly. A  6-year  waiting  period  for  your  proposed  temporary  residents 
is  too  long  to  realistically  expect  a  successful  registration.  The 
added  burden  for  the  Immigration  Service  to  establish  year  of  resi- 
dency and  then  to  keep  records  of  time  spent  to  meet  the  6-year 
residency  requirement  creates  another  burden  on  an  agency  al- 
ready trying  to  dig  its  way  out  of  paper. 

An  amnesty  program  should  be  straightforward,  as  simple  to  ad- 
minister as  possible,  and  should  rely  on  the  cooperation  of  groups 
most  able  to  contribute  to  its  success. 

To  that  end,  various  agencies  and  organizations  with  roots  into 
immigrant  communities,  with  the  trust  and  respect  of  the  people  to 
be  registered,  should  be  involved.  The  kind  of  organizations  I  have 
in  mind  are  those  whose  work  in  immigration  and  refugee  resettle- 
ment has  become  the  backbone  of  resettlement  programs;  religious 
organizations  whose  work  for  immigrants  and  minorities  has  been 
long  noted  and  respected;  ethnic  groups  whose  participation  in  Fed- 
eral programs  on  behalf  of  their  constituencies  are  the  hallmark  of 
a  vital  democracy.  And  I  would  add  that  this  is  a  function  labor 
unions  could  well  undertake  for  their  members,  many  of  whom  are 
now  illegal  aliens. 

The  participation  of  these  kinds  of  organizations  in  a  registration 
program  will  be  vital  to  a  successful  program.  Two  lessons  to  be 
learned  from  similar  programs  in  other  countries  are  the  need  for 
an  appropriate  time  for  the  registration  and  the  participation  of 
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groups  with  a  history  of  public  service  and  the  trust  and  respect  of 
the  people  involved. 

As  far  as  legal  immigration  is  concerned,  we  are  in  total  agree- 
ment with  the  principle  that  refugee  admissions  should  be  outside 
any  fixed  ceiling  on  numbers  of  legal  immigrants.  We  must  be 
given  flexibility  to  deal  with  world  crises  in  a  humane  manner,  and 
at  the  same  time  we  need  to  assure  adequate  visa  numbers  for 
legal  entry  into  the  United  States  under  family  reunification  and 
under  independent  immigrant  categories. 

We  often  seem  to  lose  sight  of  the  fact  that  it  is  clearly  in  the 
interests  of  our  Nation  to  accept  a  substantial  number  of  perma- 
nent resident  aliens.  I  think  it  might  be  well  here  to  quickly  sum- 
marize the  findings  of  the  Select  Commission  regarding  the  positive 
aspects  of  legal  immigration: 

One,  immigrants  work  hard,  save,  and  invest,  and  create  more 
jobs  than  they  take.  Thus,  they  contribute  to  economic  growth  in 
the  United  States.  That  is  true  even  for  refugees  although  the  con- 
tribution takes  place  after  a  longer  period  of  adjustment. 

Two,  immigrants  rapidly  pay  back  into  the  public  coffers  more 
than  they  take  out. 

Three,  immigrants  strengthen  our  pool  of  younger  and  middle 
aged  workers,  thus  strengthening  our  social  security  system  and 
enlarging  U.S.  manpower  capabilities. 

Four,  immigrants  strengthen  our  ties  with  other  nations. 

Five,  immigrants  strengthen  our  linguistic  and  cultural  re- 
sources. 

May  I  remind  this  committee  that  40  percent  of  the  Americans 
who  win  Nobel  baccalaureates  in  this  country  have  been  born 
abroad.  That  says  something  about  strengthening  our  cultural  re- 
sources. 

Six,  immigrants  and  their  children  embrace  American  ideals  and 
public  values  rapidly  and  help  to  renew  them. 

Seven,  immigrants  give  a  brilliant  demonstration  to  the  world  of 
the  advantages  of  a  free  society. 

Eight,  the  children  of  immigrants  acculturate  well  to  American 
life  and  actually  seem  to  be  healthier  and  do  better  at  school  on 
the  average  than  those  of  native-born  Americans. 

Ideally,  we  probably  should  devise  a  system  which  contains  a 
mechanism  for  flexibility  in  the  ceiling  for  legal  imrnigration.  The 
Select  Commission  considered  an  immigration  council  in  its  delib- 
erations which  would  permit  adjustment  within  admission  goals  set 
by  the  Congress.  I  still  think  this  is  a  credible  idea  and  I  would 
urge  this  subcommittee  to  seriously  consider  its  implementation. 

A  small,  select  council  could  adjust  yearly  numbers  within  a  long 
range — perhaps  5  years — ceiling  which  Congress  would  set,  thus 
achieving  control,  yet  retaining  managed  flexibility  in  our  system. 

As  we  embark  on  the  third  year  of  debate  in  the  Congress  over  a 
new  immigration  policy,  it  seems  well  to  reflect  on  our  experience 
with  the  Civil  Rights  Commission.  It  took  the  better  part  of  a 
decade  after  the  Commission  issued  its  report  to  enact  the  civil 
rights  legislation  into  law.  And  of  that,  about  60  percent  of  the 
Commission's  recommendations  eventually  became  Federal  law. 

Here  we  are — almost  exactly  2  years  from  the  date  of  the  release 
of  the  recommendations  of  the  Select  Commission  on  Immigration 
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and  Refugee  Policy,  and  we  are  well  on  our  way  toward  enactment 
of  the  Immigration  Reform  and  Control  Act  of  1983.  Ron,  Dan, 
Ham,  subcommittee  members  and  friends,  I  salute  your  achieve- 
ments so  far  and  stand  ready  to  assist  you  until  our  mutual  goal— 
a  rational,  just,  humane,  and  race-free  immigration  policy  for  this 
Nation— is  at  long  last  a  reality. 

Thank  you  very  much. 

[The  complete  statement  follows:] 
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chairman  Mazzoli  and  members  of  the  Subcommittee,  it  is  indeed 
a  pleasure  for  me  to  be  appearing  once  again  before  you  at  our 
third  round  of  hearings  on  this  vitally  important  subject  of  immigra- 
tion reform.   I  am  especially  pleased  to  be  testifying  before  my 
good  friends  Ron  Mazzoli  and  Dan  Lungren  —  both  of  whom  are  Notre 
Dame  graduates,  by  the  way  --  and  to  be  working  together  with  Ham 
Fish  once  again,  as  I  did  on  the  Select  Commission  on  Immigration  and 
Refugee  Policy,  to  assist  you  in  fashioning  a  just,  decent  and  humane 
immigration  reform  bill. 

Ron,  I  believe  that  it  is  only  because  of  the  super-human  effort 
which  you  and  your  counterpart  in  the  Senate,  Alan  Simpson  have 
put  forth  that  we  are  here  today  seriously  considering  immigration 
reform.   As  I  reflect  back  over  the  numerous  commissions  on  which 
I  have  served,  it  is  obvious  to  me  that  our  Select  Commission 
report  would  have  gathered  dust  on  the  shelf  without  your  heroic 
efforts.   I  salute  you  and  Al  and  your  valiant  achievements  so  far 
and  pledge  my  continued  cooperation  to  make  the  Mazzoli-Simpson 
Immigration  Reform  and  Control  Act  a  reality  this  year  —  in  1983. 

My  concern  with  immigration  and  refugee  policy  is  well  known 
and  my  positions  on  the  issues  which  confront  --  and  sometimes 
confound  —  us  in  this  area  are  on  the  record.   Your  bill  parallels 
most  of  the  recommendations  of  the  Select  Commission  on  Immigration 
and  Refugee  Policy  and  recognizes  the  necessity  for  controlling 
illegal  migration  —  "closing  the  back  door"  --  while  at  the  same 
time  continuing  legal  immigration  at  a  reasonable  level  --  "opening 
the  front  door." 
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specifically,  our  Citizens'  Committee  of  concerned  Americans 
applauds  the  sensible  and  balanced  manner  in  which  your  bill 
addresses  the  throe  inter-twined  issues  of  legalization  of  a  sub- 
stantial number  of  those  undocumented  persons  currently  in  the 
United  States,  sanctions  against  employers  who  knowingly  hire  un- 
documented workers  in  the  future  coupled  with  an  identification  system 
for  all  of  those  persons  legally  eligible  to  work.   It  recognizes 
the  fact  that  people  come  to  this  country  primarily  to  work,  and 
that  unless  the  pull  of  available  v;ork  is  de-magnetized,  we  cannot 
control  illegal  immigration.   It  also  understands  the  absolute 
necessity  for  the  development  of  a  counterfeit  resistant,  non- 
discriminatory means  of  v;orker  identification  to  minimize  any 
discriminatory  aspects  of  sanctions.   And  perhaps  most  significantly, 
it  deals  with  the  problem  of  the  millions  of  undocumented  persons 
currently  residing  in  the  United  States  by  offering  them  an 
opportunity  to  become  legal  residents  through  an  amnesty  program. 
You  have  recognized  that  we  will  all  benefit  when  undocumented 
persons  come  out  of  the  shadows  in  which  they  now  live  to  partici- 
pate fully  in  American  life  with  all  of  the  rights  and  benefits  of 
citizens,  although  I  shall  have  some  specific  recommendations  to 
make  to  your  subcommittee  on  this  precise  issue  later  in  this 
testimony. 

During  the  course  of  the  debate  over  the  sanctions  provisions 
of  the  Immigration  Reform  and  Control  Act  of  1982,  we  heard  much 
testimony,  much  debate,  sadness  and  even  rancor  over  the  employer 
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sanctions  provisions.   I  believe  that  we  should  have  learned  something 
from  the  last  two  years,  and  we  must  resume  that  debate  where  it  left 
off.   It  is  necessary  to  encourage  the  process  of  education  and 
even  compromise  and  to  come  to  grips  with  the  real  and  genuine 
concerns  of  the  Hispanic  community,  in  particular,  and  all  minority 
groups  in  fact,  who  fear  the  consequences  of  employer  sanctions. 

In  my  view,  coupled  with  sanctions  there  must  be  an  identification 
system  required  for  all  persons  eligible  for  work.   This  is  essential 
to  protect  prospective  employees  against  discrimination  by  employers 
who  might  turn  someone  away  because  of  the  fear  of  hiring  an  illegal 
alien.   I  am  persuaded  that  concerns  about  the  abuse  of  privacy  are 
not  warranted  under  such  a  system.   As  I  stated  on  another  occasion, 
"what  protects  our  society  and  individuals  against  abuse  of  privacy 
is  the  existence  of  traditions,  habits  and  laws  which  sustain  our 
first,  fifth  and  fourteenth  amendment  rights  concerning  freedom  and 
due  process." 

An  identification  system  notwithstanding,  however,  I  feel  that 
we  must  exhibit  extreme  sensitivity  to  the  civil  rights  concerns 
voiced  by  many  in  the  minority  community  and  perhaps  make  further 
adjustments  and  create  new  mechanisms  to  deal  with  these  concerns. 
As  a  former  Chairman  of  the  Civil  Rights  Commission,  I  feel  particu- 
larly drawn  to  the  concept  that  to  the  best  of  our  ability,  we  must 
address  the  genuine  anxiety  and  real  fears  which  people  have 
expressed . 
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It  seems  to  me  that  the  ways  in  which  your  bill  has  dealt 
with  the  possible  discriminatory  aspects  of  employer  sanctions  by 
requiring  the  Civil  Rights  Commission  to  review  the  effects  of  the 
law  and  by  creating  a  Department  of  Labor/Department  of  Justice 
task  force  to  review  complaints  of  discrimination  are  important 
steps  in  the  process  of  minimizing  any  perceived  employment  discrimi- 
nation.  I  commend  you  Mr.  Chairman,  Chairman  Rodino  and  Congressman 
Barney  Frank  for  having  devised  these  imaginative  solutions  to 
a  thorny  problem. 

The  logic  of  sanctions  as  a  means  to  curtail  future  flows  of 
illegal  inimigration  was  recognized  by  the  Select  Conmission  on 
Immigration  and  Refugee  Policy  and  the  last  four  administrations  — 
both  Democrats  and  Republicans.   The  logic  of  sanctions  as  a  trade- 
off to  a  legalization  program  has  not  been  stressed  quite  as  much 
(except  by  Congressman  Frank  in  his  oft-quoted  remark  on  the  floor 
of  the  House  of  Representatives  during  debate  on  the  immigration 
bill  that  you  may  be  able  to  have  love  without  marriage,  but  not 
legalization  without  sanctions.) 

For  my  part,  for  the  members  of  my  Committee  and  for  the 
fifteen  other  Commissioners  who  served  with  me  on  the  Select 
Commission  on  Immigration  and  Refugee  Policy,  legalization  of  a 
substantial  number  of  those  undocumented  persons  currently  residing 
in  the  United  States  is  the  lynch-pin  of  any  immigration  reform. 
As  we  noted  in  the  report  of  the  Select  Commission,  "Qualified 
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aliens  would  be  able  to  contribute  more  to  U.S.  society  once  they 
came  into  the  open.   Most  undocuinented/illegal  aliens  are  hardworking, 
productive  individuals  who  pay  taxes  and  contribute  their  labor  to 
this  country..." 

But  it  is  also  true  that  to  many  hardworking,  law-abiding, 
Americans,  who  believe  that  our  nation  must  gain  control  over  its 
own  borders,  we  must  provide  mechanisms  and  assurances  that  massive 
future  flows  of  undocumented  persons  will  cease.   This  mechanism 
is  employer  sanctions  --  linked  with  an  identification  system  for 
all  of  those  eligible  to  work  in  this  country.   And  in  my  judgment, 
a  bill  without  a  substantial  employer  sanctions  provision  with 
teeth  in  the  law,  will  simply  not  pass  the  Congress  of  the  United 
States  or  --  worse  still  —  satisfy  the  American  people. 

The  Mazzoli  Immigration  Reform  and  Control  Act  of  1983  maintains 
the  delicate  balance  between  a  fairly  generous  legalization  program 
and  an  employer  sanctions  provision  with  civil  and  criminal 
penalties,  coupled  with  an  identification  system.   For  my  part, 
this  is  the  essence  of  the  legislation. 

The  idea  of  an  amnesty  appears  to  be  receiving  wider  support 
as  citizens  and  politicians  alike  understand  that  the  continued 
existence  of  a  large  number  of  undocumented  aliens  is  harmful  fcir 
American  society  for  many  reasons,  including  the  encouragement  of 
illegality,  depression  of  U.S.  labor  standards  and  the  neglect 
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ot  ncalth  and  education  and  that  there  is  no  possible  v/ay  this 
goveirnitient  can  apprehend  and  deport  a  substantial  number  of  illegal 
aliens  without  seriously  violating  the  civil  rights  and  civil 
liberties  of  many  Americans. 

But  we  must  guard  against  the  temptation  to  so  limit  the 
terms  of  a  legalization  program  that  we  drastically  reduce  the  number 
of  undocumented  persons  eligible  to  be  legalized.   The  issues  now 
are,  it  seems  to  me,  the  timing  and  scope  of  an  amnesty  program. 

The  Select  Commission  reconunended  that  all  undocumented  persons 
in  the  United  States  prior  to  January  1,  1980,  would  be  eligible 
for  an  amnesty,  with  the  time  of  residence  to  be  determined  by 
Congress.   That  was  in  March,  1981.   It  is  now  March,  1983,  and  I 
would  suggest  that  the  cut-off  date  for  legalization  be  moved  up 
to  at  least  January  1,  1982.   As  we  said  in  March,  1981,  in  our 
Final  Report  to  the  Congress  and  the  President,  "In  setting  a  cut- 
off date  of  January  1,  1980,  the  Commission  has  selected  a  date 
that  will  be  near  enough  to  the  enactment  of  legislation  to  ensure 
that  a  substantial  portion  of  the  undocumented/illegal  alien  popu- 
lation will  be  eligible..."   In  addition,  we   v;ould  support  a 
residency  requirement  of  no  more  than  2  to  3  years. 

In  my  view,  the  idea  of  a  two-tier  legalization  program  also 
presents  unnecessary  problems.   By  overly  complicating  the  form 
of  the  registration  program  and  by  denying  family  unification  and 
basic  public  benefit  programs  to  some  of  those  who  register,  the 
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intention  to  have  a  comprehensive  legalization  program  would  be 
frustrated.   For  an  amnesty  program  to  be  effective,  the  rules  must 
be  simple,  the  time  allotted  for  registration  must  allow  for  proper 
communications  and  for  the  inevitable  process  of  convincing  people 
of  the  good  faith  of  the  government  and  the  advantages  of  being 
moved  out  of  the  shadows  of  illegal  residence. 

Simplicity  will  make  a  legalization  program  work  more 
effectively.   A  six  year  waiting  period  for  your  proposed  temporary 
residents  is  too  long  to  realistically  expect  a  successful  registra- 
tion.  The  added  burden  for  the  Immigration  Service  to  establish 
year  of  residency  and  then  to  keep  records  of  time  spent  to  meet 
the  6  year  residency  requirement  creates  another  burden  on  an 
agency  now  trying  to  dig  its  way  out  of  paper.   An  amnesty  program 
should  be  straightforward,  as  simple  to  administer  as  possible  and 
should  rely  on  the  cooperation  of  groups  most  able  to  contribute 
to  its  success. 

To  that  end,  various  agencies  and  organizations  with  roots  into 
immigrant  communities,  with  the  trust  and  respect  of  the  people 
to  be  registered,  should  be  involved.   The  kind  of  organizations  I 
have  in  mind  are  those  whose  work  in  immigration  and  refugee  resettle- 
ment has  been  the  backbone  of  resettlement  programs;  religious 
organizations  whose  work  for  immigrants  and  minorities  has  been  long 
noted  and  respected;  ethnic  groups  whose  participation  in  federal 
programs  on  behalf  of  their  constituencies  are  the  hallmark  of  a 
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vital  democracy.   The  participation  of  these  kinds  of  organizations 
in  a  registration  program  will  be  vital  to  a  successful  program. 
Two  lessons  to  be  learned  from  similar  programs  in  other  countries 
are  the  need  for  an  appropriate  time  for  the  registration  and  the 
participation  of  groups  with  a  history  of  public  service  and  the 
trust  and  respect  of  the  people  involved. 

As  far  as  legal  immigration  is  concerned,  we  are  in  total 
agreement  with  the  principle  that  refugee  admissions  should  be  out- 
side of  any  fixed  ceiling  on  numbers  of  legal  immigrants.   We  must 
be  given  flexibility  to  deal  with  v.'orld  crises  in  a  humane  manner, 
and  at  the  same  time  we  need  to  assure  adequate  visa  numbers  for 
legal  entry  into  the  United  States  under  the  family  reunification 
and  independent  immigrant  categories. 

We  often  seem  to  lose  sight  of  the  fact  that  it  is  clearly  in 
the  interests  of  our  nation  to  accept  a  substantial  number  of  permanent 
resident  aliens.   I  think  it  might  be  well  here  to  quickly  summarize 
the  findings  of  the  Select  Commission  regarding  the  positive  aspects 
of  legal  immigration: 


*  Immigrants  work  hard,  save  and  invest  and  create  more  jobs 
than  they  take.   Thus,  they  contribute  to  economic  growth 
in  the  United  States.   That  is  true  even  for  refugees  al- 
though the  contribution  takes  place  after  a  longer  period 
of  adjustment. 

*  Immigrants  rapidly  pay  back  into  the  public  coffers  more 
than  they  take  out. 


591 


*  Immigrants  strengthen  our  pool  of  younger  and  middle-aged 
workers,  thus  strengthening  our  social  security  system  and 
enlarging  U.S.  manpower  capabilities. 

*  Immigrants  strengthen  our  ties  with  other  nations. 

*  Immigrants  strengthen  our  linguistic  and  cultural  resources. 

*  Immigrants  and  their  children  embrace  American  ideals  and 
public  values  rapidly  and  help  to  renew  them. 

*  Immigrants  give  a  brillic.nt  demonstration  to  the  world 
of  the  advantages  of  a  free  society. 

*  And  finally,  the  children  of  immigrants  acculturate  well 
to  American  life  and  acutally  seem  to  be  healthier  and 
do  better  at  school  on  the  average  than  those  of  native 
born  Americans. 


Ideally,  we  probably  should  devise  a  system  which  contains  a 
mechanism  for  flexibility  in  the  ceiling  for  legal  immigration.   The 
Select  Commission  considered  an  Immigration  Council  in  its  delibera- 
tions which  would  permit  adjustment  within  admission  goals  set  by 
the  Congress.   I  still  think  this  is  a  credible  idea  and  would  urge 
this  subcommittee  to  seriously  consider  its  implementation.   A 
small  select  Council  could  adjust  yearly  numbers  within  a  long- 
range  --  perhaps  5  year  --  ceiling  which  Congress  would  set,  thuS 
achieving  control,  yet  retaining  managed  flexibility  in  our  system. 

As  we  embark  on  the  third  year  of  debate  in  the  Congress  over 
a  new  immigration  policy,  it  seems  well  to  reflect  upon  our 
experience  with  the  Civil  Rights  Commission.   It  took  the  better 
part  of  a  decade  after  the  Commission  issued  its  report  to  enact 
civil  rights  legislation  into  law.   And  of  that,  about  60%  of  the 
Commission's  recommendations  eventually  became  law. 

Here  we  are  —  almost  exactly  two  years  from  the  date  of  the 
release  of  the  recommendations  of  the  Select  Commission  on  Immigra- 
tion and  Refugee  Policy,  and  we  are  well  on  our  way  toward  enactment 
of  the  Immigration  Reform  and  Control  Act  of  1983.   Ron,  Ham,  sub- 
committee members,  friends,  I  salute  your  achievements  so  far  and 
stand  ready  to  assist  you  until  our  mutual  goal  —  a  rational,  just, 
humane  and  race-free  immigration  policy  for  this  nation  —  is  a 
real ity . 
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Mr.  Mazzoli.  Thank  you  very  much  for  your  statement. 

Our  colleagues  have  come  in,  Congressman  Lungren  and  Con- 
gressman McCoUum. 

Contrary  to  what  Dan  heard  when  he  came  in,  his  degree  has  not 
been  rescinded  as  a  result  of  his  being  late.  He  came  close,  though. 
Another  5  minutes  I  would  have  recommended  we  take  that  degree 
and  the  ring  right  off. 

I  would  yield  myself  5  minutes,  Father  Ted,  to  get  started. 

Let  me  say  again  it  is  a  very  fine  piece  of  testimony,  very  posi- 
tive and  I  thank  you  for  that.  I  know  that  if  you  want  to  sit  down 
like  some  of  the  people  who  sat  in  that  chair  and  pick  your  way 
through  the  bill  you  probably  could  have  had  a  whole  laundry  list 
of  things  that  you  wanted  to  see  different.  But  you  limited  yourself 
to  the  things  that  you  feel  are  fundamental,  and  have  given  excel- 
lent testimony  on  behalf  of  the  bill. 

One  of  the  things  I  was  persuaded  about  in  this  package  we  put 
together  last  year,  the  original  version  of  the  bill,  was  putting  into 
the  legal  immigration  section  the  idea  you  talked  about  long  and 
hard.  That  is  the  seed  immigrants,  trying  to  get  people  here  not 
necessarily  because  of  family  connection  but  because  of  zeal,  ardor, 
desire,  intelligence,  need  to  make  a  new  life. 

As  you  know,  at  the  wisdom  of  the  full  committee  last  year,  it 
was  to  strip  the  entire  legal  immigration  section  out  of  the  bill.  We 
have  reintroduced  that  bill  as  a  working  document. 

Do  you  believe  that  we  ought  to  try  to  do  something  in  the  cate- 
gory of  amending  the  preference  system  or  setting  up  something 
that  would  permit  the  entry  of  people  into  the  country  who  are  not 
coming  in  by  reason  of  family  unification? 

Reverend  Hesburgh.  I  think  it  is  absolutely  essential  to  have 
room  for  seed  immigrants,  as  I  recall  you  had  75,000  in  your  quota. 

Mr.  Mazzoli.  Exactly. 

Reverend  Hesburgh.  I  think  that  is  absolutely  essential  for  suc- 
cess of  this  bill.  I  believe  there  isn't  a  person  in  this  room  who  is 
here  today  except  that — they  would  not  be  here  if  somewhere  up 
the  line  two,  or  three,  or  four  generations  back,  seed  immigrants, 
people  with  a  desire  for  a  new  life,  new  hope,  perhaps  getting  away 
from  religious  persecution,  or  political  persecution,  or  constant 
threat  of  wars  and  destruction,  had  not  come  to  this  country  to 
start  a  new  life. 

We  are  the  result  of  that  influx  in  the  last  century  and  early 
part  of  this  century.  I  think  it  is  a  marvelous  part  of  our  history 
what  has  come  from  that,  at  least  I  think  everybody  in  this  room 
would  like  to  think  they  are  a  good  part  of  our  history  because  we 
are  here  because  of  those  seed  immigrants. 

I  think  our  history  would  lose  something,  our  tradition  would 
falter  if  we  did  not  have  a  constant  provision  for  a  seed-immigrant 
influx.  There  are  people  in  many  cultures,  many  religions,  many 
backgrounds,  many  languages,  who  would  dream  of  coming  to  this 
country  and  starting  a  new  life  for  a  wide  variety  of  motivations. 

To  not  let  them  do  that,  to  say  the  only  way  you  can  get  here  is 
that  you  have  a  family  here,  makes  it  almost  impossible.  There  are, 
for  example,  many  nations  in  Africa  that  don't  have  family  here.  I 
don't  know  how  many  people  in  this  country  are  from  any  of  those 
new  nations  in  Africa.  If  they  cannot  come,  it  means  there  will  be 
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no  Africans  in  this  country  and  I  would  say  that  is  somewhat 
against  our  tradition. 

Mr.  Mazzoli.  I  appreciate  your  saying  that,  Father  Ted.  Last 
year,  as  you  know,  the  focus  on  the  legal  immigration  which  led  to 
its  excision  was  the  fifth  and  second  preferences  in  which  the  origi- 
nal bill  made  substantial  changes.  We  modified  the  changes  at  the 
various  hearings.  By  the  time  it  got  to  full  committee,  they  were 
really  in  very  good  shape.  But  a  perception  had  grown  that  some- 
how we  were  being  harsh  on  certain  categories  of  people. 

I  think  as  a  result  of  that  the  entire  section  was  taken  out  in 
favor  of  no  changes  which  is  today's  system.  There  was  a  vague 
hope  that  maybe  sometime  later  after  we  see  how  the  bill  works  we 
can  go  back  in  and  make  the  modifications. 

I  wonder  if  you  could  give  us  a  few  thoughts  on  that,  too.  While 
that  may  be  logical,  is  it  likely?  It  has  taken  us  years,  and  years, 
and  years,  to  reach  the  point  where  we  are  talking  seriously  about 
changing  the  immigration  laws. 

If  this  is  any  kind  of  a  predictor  of  the  future,  we  may  be  years 
down  the  road  with  this  new  bill  under  the  new  law  and  never 
have  a  chance  to  get  back  in  and  make  the  modifications  that  we 
think  are  absolutely  necessary. 

Reverend  Hesburgh.  To  be  perfectly  honest  with  you,  you  need  a 
little  higher  ceiling  than  you  have  in  the  law,  I  think  it  is  270,000? 

Mr.  Mazzoli.  We  could  modify  that  because  that  causes  every- 
body so  much  confusion  and  concern.  But  this  category  of  seed  irn- 
migrants  or  some  kind  of  a  change  would  be  a  good  idea,  because  if 
the  third  and  sixth  preferences  are  the  only  two  ways  nonfamily- 
related  people  can  come  into  this  country. 

Reverend  Hesburgh.  That  is  right. 

Mr.  Mazzoli.  They  are  oversubscribed 

Reverend  Hesburgh.  We  have  backlogs  of  10  or  20  years  in  some 
parts  of  the  world. 

Mr.  Mazzoli.  One  other  thing.  Father  Ted.  We  were  whipsawed 
back  and  forth  and  buffeted  constantly  last  year  by  the  GAO  study 
which  suggests  that  employer  sanctions  don't  work.  You  and  I 
know  that  even  a  cursory  reading  says  they  work  if  you  want  them 
to,  and  they  don't  if  you  don't  want  them  to  work.  Maybe  you  could 
discuss  that. 

How  do  we  answer  those  people  who  say  GAO  said  it  won't 
work? 

Reverend  Hesburgh.  I  think  it  is  perfectly  normal  to  say  and 
there  is  little  disagreement  on  this,  that  people  want  a  rational,  ef- 
fective control  of  our  borders  which  we  do  not  have  now.  We  are 
one  of  the  few  countries  on  Earth  that  doesn't  control  its  borders. 
Granted,  we  have  pretty  long  borders,  two  by  sea,  two  by  land.  But 
the  fact  is  they  are  a  seive  at  the  moment  and  you  have  two  alter- 
natives now.  You  have  to  either  militarize  the  border  and  put  up  a 
high  electrical  fence  all  the  way  around,  and  other  things,  which 
are  abhorent  to  the  American  people  or  the  American  dream.  Or 
you  do  something  effectively  internal  that  will  control  or  demag- 
netize that  pull  to  come  here  for  jobs  which  I  understand. 

It  is  not  a  bad  pull,  it  is  not  immoral  but  the  fact  is  we  cannot 
employ  the  whole  world.  We  are  having  trouble  employing  a  few 
million  of  our  own  people  right  now,  10  or  11  to  be  exact. 
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Now,  we  have  looked  in  our  Commission  studies  over  the  2  years 
at  a  wide  variety  of  ways  of  controlling  and  the  only  way  we  felt 
would  possibly  work  was  the  employer  sanctions  with  adequate  cer- 
tification or  identification  that  is  more  or  less  foolproof  and  I  was 
looking  at  TV  just  the  other  night  and  saw  that  Master  Card  is 
going  to  replace  their  cards  with  a  foolproof  thing  and  you  know 
Visa  or  American  Express  will  be  behind  them. 

Now  if  we  can  do  that,  we  ought  to  have  a  way  of  saying  this  is  a 
permanent  resident  and  you  don't  hire  anybody  who  doesn't 
present  that  evidence.  And  we  all  have  to  present  that  evidence  if 
we  change  jobs  or  look  for  a  new  job. 

Let  me  just  say  to  give  you  an  analogy,  can  you  imagine  the 
problem  the  U.S.  Government  would  have  today  to  collect  income 
tax,  the  problem  many  countries  have  if  we  didn't  have  withhold- 
ing? Who  does  that?  The  employer.  Do  people  cheat?  Very  little  be- 
cause it  is  the  law  of  the  land  and  you  get  in  real  trouble  if  you 
cheat  on  it. 

It  is  not  all  that  difficult  to  check  up.  We  don't  look  at  every  em- 
ployer in  the  United  States  but  the  fact  is  we  do  an  enormously 
impressive  collection  of  income  tax  through  withholding.  Every  in- 
stitution withholds  from  salaries.  We  do  it  at  the  university. 

It  is  a  rather  simple,  unique  way  of  getting  over  a  big  barrier.  I 
don't  know  why  you  cannot  see  the  same  picture  with  employment. 
Once  that  is  the  law  and  there  are  criminal  and  civil  sanctions, 
civil  sanctions  first  and  criminal  for  contempt  of  the  law,  you  know 
where  to  look.  You  don't  have  to  look  at  every  employer  in  the 
United  States,  you  look  at  garment  workers,  agricultural  workers, 
and  so  on,  you  know  where  to  look  because  that  is  where  the  abuse 
is  now  taking  place. 

Once  that  is  spotchecked  and  a  few  people  are  caught  and  put  in 
jail  my  guess  is  that  people  are  going  to  be  a  little  more  careful 
about  whom  they  hire. 

Mr.  Mazzoli.  I  think  that  is  true. 

Reverend  Hesburgh.  As  long  as  you  have  a  valid  certification 
that  cannot  be  reproduced  by  a  high  school  student  in  a  wood- 
shop 

Mr.  Mazzoli.  Or  a  basement  printing  press,  yes,  that  will  work. 

Reverend  Hesburgh.  Yes.  If  someone  says  to  me  I  don't  like  this, 
I  say,  fine,  give  me  an  alternative.  I  have  never  heard  an  alterna- 
tive and  I  think  I  have  looked  at  about  100  or  200  of  them  and  I 
have  never  seen  one  I  have  confidence  in  that  works. 

Mr.  Mazzoli.  I  yield  to  my  friend  from  California  for  10  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

I  hope  this  isn't  going  to  become  an  event  every  Congress, 
though. 

Reverend  Hesburgh.  No;  I  was  saying  earlier  this  is  the  third 
and  I  hope  last  time. 

Mr.  LuNGREN.  Maybe  you  could  just  say  a  few  things  about  one 
aspect  of  utilizing  some  sort  of  card.  There  are  those  of  us  on  this 
committee  who  would  like  us  to  move  immediately  to  a  particular 
card.  I  think  an  enhanced  social  security  card  with  protections  you 
suggest  would  be  the  best  way  to  do  it.  But  we  have  been  criticized 
by  those  who  raise  the  specter  of  a  national  ID  card  and  how  this 
country  is  or  has  never  gone  that  course. 
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What  do  you  say  to  that  sort  of  criticism  of  this  approach  in  this 
context? 

Reverend  Hesburgh.  I  say  that  a  national  ID  card  is  something 
you  have  to  carry  at  all  times.  This  card  you  carry  when  you  want 
a  job  or  carry  when  it  might  be  helpful.  There  is  no  law  that  says 
you  have  to  have  even  your  social  security  card  at  all  times.  You 
can  have  it  in  a  safety  deposit  box  if  you  want  it  there  as  long  as 
you  know  the  number. 

But  the  fact  is  I  agree  with  you,  I  think  an  upgraded  social  secu- 
rity card  would  be  useful  for  a  variety  of  purposes,  they  are  used 
for  cashing  checks,  driver's  license  and  every  employment  that  I 
know  of.  The  one  we  have  now  is  ridiculously  simple  to  counterfit 
and  there  are  millions  floating  around  counterfit. 

They  tell  me  the  money  is  piling  up  under  certain  numbers 
where  there  is  no  one  that  will  ever  benefit  from  those  wages  being 
paid  into  those  phoney  numbers. 

Anyway,  I  personally  do  not  see  this  as  a  great  threat  because  I 
have  a  social  security  card  and  I  carry  it  because  I  never  get 
around  to  memorizing  the  number — isn  t  that  silly?  But  I  don't 
have  to. 

Mr.  LuNGREN.  One  of  the  other  Members  who  was  speaking  to 
me  on  the  floor  objected  to  the  social  security  card  because  that  is 
not  what  we  use  it  for  and  we  ought  not  to  use  the  number.  I  asked 
him  to  look  at  the  voting  card  and  the  voting  card  we  have  has  our 
name,  the  State,  the  district,  and  the  social  security  number,  I 
guess  to  be  sure  we  are  the  right  person  voting. 

Reverend  Hesburgh.  And  my  Indiana  driver's  license  has  my 
social  security  number  on  it,  too.  In  fact,  I  had  to  get  a  social  secu- 
rity number  to  get  a  license  to  drive. 

I  don't  think  anyone  ever  accused  Franklin  Roosevelt — except  for 
that  terrible  Japanese  chapter  of  internment — of  being  an  anticivil 
libertarian,  and  do  you  know  that  right  at  the  time  the  social  secu- 
rity card  was  enacted  that  he  put  out  an  Executive  order  saying  if 
at  any  time  in  the  future  this  form  of  identification  would  be 
useful  for  other  purposes  in  the  United  States  this  card  may  be 
used  for  those  purposes. 

That  is  an  interesting  Executive  order  that  I  think  everybody 
has  forgotten  but  I  have  seen  it.  We  dug  it  up  during  the  time  of 
the  Select  Commission. 

Mr.  LuNGREN.  One  of  the  statements  that  you  make  today  is 
somewhat  different  than  you  have  expressed  before  which  is  in 
terms  of  the  legalization  program  you  suggest  that  the  cutoff  date 
be  moved  up  to  at  least  January  1,  1982.  We  have  had  a  lot  of  argu- 
ment about  where  the  date  ought  to  be.  We  had  been  guided  in  the 
past  by  the  Select  Commission's  recommendation  of  January  1, 
1980,  as  the  date.  As  I  recall  one  of  the  reasons  for  selecting  that 
was  the  Commission  felt  that  was  approximately  the  date  where 
the  question  of  amnesty  or  legalization  was  seriously  considered 
and  you  didn't  want  it  to  be  viewed  as  a  magnet  for  bringing 
people  across. 

Reverend  Hesburgh.  Exactly  right. 

Mr.  Lungren.  That  gives  me  pause  to  change  that  because  we 
are  having  a  lot  of  discussion  now.  Members  of  Congress  and  other 
people,  about  the  legalization  program.  It  is  not  necessarily  from 
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the  standpoint  that  they  don't  want  to  legalize  those  who  are  here 
but  they  are  fearful  of  constructing  a  program  which  will  attract 
others  believing  all  they  have  to  do  is  get  across  the  border  and 
wait  for  the  next  amnesty. 

Reverend  Hesburgh.  I  agree  with  you  that  we  did  originally  set 
that  date  because  we  didn't  want  it  to  be  a  magnet.  That  is  when 
we  first  started  talking  about  the  possibility  of  amnesty. 

Amnesty  has  been  a  big  question  mark  since  that.  I  am  delighted 
we  are  still  talking  about  it. 

Mr.  LuNGREN.  I  don't  use  the  word  any  more.  I  say  "legaliza- 
tion". 

Reverend  Hesburgh.  I  know.  Since  we  picked  that  date  for  that 
purpose  and  since  2  years  have  gone  by  another  purpose  for  which 
we  picked  that  date  was  we  didn't  want  to  have  a  big  block  of 
people  not  included  in  the  amnesty  and  if  you  could  concede  that 
this  year  there  will  be  a  rather  large  number  of  people  coming  in 
as  there  were  last  year  and  the  year  before,  you  could  conceivably 
even  think  the  amnesty  goes  through  as  I  assume  it  will  and  I 
wouldn't  think  you  could  get  a  decent  law  without  it  today  unless 
you  want  a  military  roundup  as  we  had  in  the  time  of  Mr.  Eisen- 
hower, a  million  people  rounded  up  and  pushed  over  the  border  on 
two  different  occasions. 

But  I  think  if  you  are  going  to  get  it  in  there,  it  would  be  too  bad 
to  put  it  in  and  find  you  have  got  still  2  or  3  million  people  in  the 
shadows. 

Now,  people  might  say,  well,  we  are  worried  about  those  large 
numbers.  I  would  remind  the  committee  that  amnesty  at  its  best  is 
hard  to  pull  off.  I  was  on  President  Ford's  Amnesty  Committee  for 
Vietnam  offenders  and  we  had  a  world  out  there  of  about  500,000 
civilians  and  500,000  veterans  and  I  think  we  turned  up  a  total  of 
20,000  people  to  show  up  for  amnesty  because  there  were  so  many 
hooks  on  the  program  that  people  just  were  afraid  to  come  in  for 
fear  they  would  wind  up  in  jail. 

So  the  only  people  we  really  got  in  the  first  instance  were  the 
people  already  in  jail  and  could  get  out  if  they  applied,  literally. 
We  started  with  those  people  and  only  those  people.  Nobody  until 
we  started  advertising  the  program  showed  up. 

To  get  back  to  this  program,  I  think  it  has  to  be  simple.  You 
don't  want  to  leave  too  many  people  in  the  wake  and  while  I  think 
our  original  idea  of  not  making  it  a  magnet  was  an  important  con- 
sideration I  think  now  there  has  been  so  much  discussion  about  it 
and  so  much  uncertainty,  I  wouldn't  worry  if  we  had  the  same  re- 
lation in  time  between  when  we  wrote  that  report  and  when  the 
cutoff  was  that  if  we  just  moved  the  whole  thing  forward,  and  it 
involves  2  more  years,  you  might  not  be  faced  with  a  problem  of 
amnesty  program  which  simply  takes  care  of  a  couple  of  million 
people  who  are  in  the  country  working,  settled,  doing  good  things 
presumably  and  not  adding  to  the  people  here  because  they  are  al- 
ready here,  and  I  assume  they  will  not  be  amnestied  if  they  are  not 
working  and  supporting  themselves  and  not  in  trouble. 

I  can  understand  your  original  argument  and  it  is  one  of  the 
facts  that  we  did  this  because  of  not  having  that  magnet  effect.  I 
think  today  because  it  has  been  talked  about  so  long  and  with  so 
much  uncertainty  that  I  don't  worry  that  much  about  the  magnet. 
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I  would  worry  more  about  a  couple  million  people  out  there  in  the 
shadows. 

Mr.  LuNGREN.  Let  me  address  something  you  did  not  mention  in 
your  statement  but  I  would  like  your  ideas  on  it. 

Do  you  believe  that  if  we  were  to  do  a  better  job  at  cutting  off 
the  flow  across  the  border  and  we  were  to  have  employer  sanctions 
double  that — we  would  have  sufficient  domestic  labor  to  take  all 
the  jobs  now  taken  by  those  who  are  illegally  here? 

Reverend  Hesburgh.  Dan,  I  can  only  tell  you  that  the  studies  we 
looked  into  during  the  time  of  the  Select  Commission  indicated 
that  towards  the  end  of  this  decade— in  the  late  1980's  and  early 
1990's— we  are  probably  going  to  have  problems.  It  seems  silly 
when  we  talk  about  11  or  12  million  unemployed  but  our  studies 
all  show  that  presuming  prosperity  and  presuming  the  normal 
growth  of  the  country  that  in  certain  sectors  of  the  country,  prob- 
ably agriculture  and  probably  other  sectors,  we  would  be  short  of 
manpower. 

Let  me  give  you  the  figure  which  is  very  interesting  because  I 
know  this  because  of  the  educational  implications.  All  those  that 
will  be  going  to  school  between  now  and  the  year  2000  are  already 
born,  at  least  to  the  university. 

So  we  know  what  that  cohort  is.  I  can  tell  you  it  is  23.7  percent 
lower  than  what  it  is  today  between  now  and  the  year  2000. 

We  have  some  real  problems  coming  up  because  we  are  losing 
about  a  quarter  of  our  market  and  there  is  no  speculation  about 
this,  those  that  are  our  market  are  already  born  and  they  will  just 
have  to  grow  up  and  get  through  elementary  and  secondary. 

Mr.  LuNGREN.  I  am  trying  to  help  you  out,  I  have  three,  but  I 
cannot  do  it  all  by  myself. 

Reverend  Hesburgh.  Yes;  but  it  is  a  fair  statement  in  answer, 
we  will  have  labor  needs  up  the  line  and  we  will  probably  have  to 
adjust  to  those  somehow. 

Mr.  Mazzoli.  The  gentleman  from  Florida  is  recognized  for  10 
minutes. 

Mr.  McCoLLUM.  As  the  only  member  of  the  panel  not  a  Notre 
Dame  graduate  I  want  you  to  know  the  University  of  Florida 
doesn't  play  Notre  Dame  in  football. 

Reverend  Hesburgh.  We  will  have  to  make  you  an  honorary. 

Mr.  McCoLLUM.  I  had  a  question  primarily  in  one  area  you  did 
not  discuss  today  at  all  and  it  seems  to  me  the  two  areas  that  get 
more  attention  is  legalization  and  employer  sanctions  and  with  un- 
derstandable reasons.  You  touched  on  one  that  I  think  is  very  im- 
portant and  isn't  getting  attention  for  reasons  of  politics  right  now 
and  that  is  the  question  of  legal  immigration  and  allowing  for  folks 
to  come  in  who  are  seed  immigrants  and  I  strongly  favor  that  and  I 
appreciate  your  saying  something  about  it. 

The  second  area  of  the  original  effort  in  the  broad  sense  was  the 
one  I  was  referring  to  that  really  you  didn't  touch  on  and  that  is 
the  question  of  dealing  with  the  hearings,  the  asylums,  exclusions, 
deportations,  the  adjudication  area. 

I  listened  the  other  day  when  Mr.  Nelson,  our  new  INS  Commis- 
sioner related  to  us  there  are  now  86,000  asylums  pending  in  this 
country.  He  said  we  are  gaining  about  2,800  a  month.  I  know  from 
statistics  provided  to  me  from  the  Miami  office  that  of  the  1,100  or 
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so  folks  who  were  released  from  KROME,  the  Haitian  folks,  only 
66  of  them  as  of  2  weeks  ago  had  completed  hearings  on  their 
asylum  applications  and  only  6  had  been  resolved. 

I  think  that  this  bill  we  have  drafted  is  a  vast  improvement  in 
the  adjudication  area  over  what  presently  exists.  But  we  have  had 
testimony  and  there  have  been  those  expressing  interest  who  are 
not  completely  satisfied  for  a  couple  of  reasons. 

The  minorities  are  concerned  that  the  legislation  in  its  present 
form  will  not  give  them  their  full  measure  of  due  process.  There  is 
a  concern  that  we  are  taking  away  some  court  involvement  which 
otherwise  would  be  available.  There  are  those  who  feel  on  the 
other  hand  that  the  legislation  still  has  loopholes  in  it  that  will  not 
allow  for  the  speedup  of  the  process. 

The  double-barreled  problem  we  are  trying  to  address  and  all  of 
us  are  concerned  with,  is  both  providing  due  process  for  those 
claiming  asylum  and  providing  a  way  of  getting  the  whole  system 
unclogged  so  that  we  don't  have  people  sitting  around  here  for 
what  has  been  estimated  to  be  2  years  at  a  minimum  before  the 
routine  asylum  determination  is  made. 

Do  you  still — even  though  I  recall  your  testimony  last  year 
saying  that  you  didn't  have  great  strong  feelings  about  it  if  I  am 
correct — personally  prefer  an  article  I  court  and  would  you  urge 
that  on  us  this  year? 

Reverend  Hesburgh.  Yes,  I  do.  The  reason  is — and  again  I  don't 
think  anybody  is  going  to  accuse  me  of  being  against  civil  liberties 
because  I  spend  a  lot  of  my  life  fighting  for  them — but  it  seems  to 
me  given  the  numbers  involved  and  basic  illegality  of  people  just 
ignoring  the  laws  that  govern  our  borders  and  coming  in  and 
saying  give  me  my  rights,  I  am  here,  you  cannot  treat  people  like 
barbarians,  there  is  a  certain  basic  treatment  but  the  legal  method 
is  so  that  you  can  tie  it  up  for  years. 

I  get  back  to  the  fundamental  aspect  that  justice  delayed  is  jus- 
tice denied.  It  is  a  terrible  thing  for  people  to  come  for  freedom  and 
sit  in  jail  for  2  or  3  years  before  they  get  a  chance  to  discuss  their 
case. 

I  think  we  have  to  find  a  way  that  streamlines  with  maybe  one 
normal  appeal  but  not  a  whole  string  of  appeals  that  can  be  strung 
out  over  years  and  years  and  years  and  have  a  new  court  if  you 
will  with  a  simple  appeal  mechanism  and  then  a  decision. 

In  many  ways  I  think  you  are  much  more  fair  to  a  person  to 
decide  yes,  you  can  come  in  or  no,  you  cannot  come  in  and  get 
asylum,  than  to  have  them  sit  in  jail  2  or  3  or  4  years  living  in  the 
Twilight  Zone. 

People  don't  only  have  one  life  and  I  don't  think  that  if  they  are 
not  criminals  they  shouldn't  spend  it  in  jail.  If  they  are  seeking  to 
get  into  a  country  through  something  called  asylum  which  is  a  le- 
gitimate way  of  appealing,  they  may  get  it  or  not  but  at  least  they 
ought  to  have  a  fair  shot  at  it,  it  should  be  a  quick  process,  we 
should  get  rid  of  this  backlog,  and  I  am  for  doing  it  in  an  effective 
way  that  does  allow  for  appeal  but  not  endless  appeals. 

Mr.  McCoLLUM.  I  think  you  would  agree  that  what  we  have  in 
the  bill  is  a  movement  in  that  direction. 

Reverend  Hesburgh.  Yes;  I  think  it  is  a  good  movement  in  that 
direction  and  I  favor  it  personally. 
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Mr.  McCoLLUM.  You  would  prefer  if  we  took  it  one  step  further 
and  put  the  cloak  of  the  court  on  it  and  managed  to  tighten  it 
more  than  it  is  today  in  that  sense? 

Reverend  Hesburgh.  Yes,  provided  you  just  don't  string  it  out 
forever.  That  I  think  is  a  very  bad  thing. 

Mr.  Mazzou.  The  gentleman  has  5  more  minutes. 

Mr.  McCoLLUM.  I  am  about  to  shift,  I  am  glad  you  didn't  cut  me 
off. 

We  have  had  considerable  discussion  both  in  debate  on  the  floor 
of  the  House  and  here  in  this  hearing  chamber  with  the  Hispanic 
community  and  the  congressmen  particularly  who  are  of  the  Span- 
ish origins  about  their  fears  of  employer  sanctions  and  to  some 
extent  you  addressed  that  today,  but  I  would  like  to  ask  you  how 
you  would  respond  to  the  specific  criticisms  that  they  make  time 
and  again  with  respect  to  the  fact  that  any  employer  sanctions  re- 
gardless of  whether  it  is  the  Civil  Rights  Commission  involvement 
or  anything  else,  will  result  in  discrimination  against  people  of 
color  who  are  seeking  employment,  that  is  that  employers  are 
going  to  simply  automatically  with  employer  sanctions  tend  to  say, 
gee,  I  may  get  penalized  if  I  hire  someone  by  mistake  and  therefore 
I  am  not  going  to  hire  anybody  that  is  of  color. 

Would  you  address  that  criticism  for  us? 

Reverend  Hesburgh.  I  think  that  is  a  phoney  argument  to  put  it 
as  bluntly  as  I  can  because  we  already  have  laws  about  discrimi- 
nating in  employment.  On  top  of  that  we  buttress  this  by  a  card 
which  says  this  person  is  eligible  for  employment. 

Now,  it  is  one  thing  to  come  in  and  a  fellow  says  I  don't  want  to 
get  in  trouble  so  I  won't  hire  this  person  who  looks  or  talks  foreign 
but  it  is  another  entire  thing  if  you  come  in  and  show  your  card 
that  you  are  eligible,  it  is  a  very  simple  way  of  getting  around  dis- 
crimination which  presently  exists,  and  the  employer  has  no  way 
out  of  that  one. 

If  someone  comes  in  and  gives  him  a  card  validating  their  eligi- 
bility for  employment,  then  if  they  don't  employ  them  there  is  a 
law  that  covers  that  immediately.  I  helped  pass  that  law  in  the 
Civil  Rights  Commission.  That  law  is  there.  I  think  this  argument 
is  a  phoney  argument.  I  don't  think  it  holds  water. 

I  think  it  is  a  latent  expression  you  don't  want  any  controls  on 
immigration.  I  don't  think  anybody  is  at  that  point  today  looking 
at  the  future  of  this  country. 

Now,  I  feel  rather  strongly  on  this  because  I  have  to  say  again  I 
have  spent  a  good  deal  of  my  life  concerned  about  Hispanic  prob- 
lems and  I  say  if  this  is  a  real  worry  I  don't  know  where  the  worry 
comes  from  because  the  discrimination  is  there  now  and  this  is  a 
way  of  removing  the  reason  for  discrimination. 

You  cannot  argue  that  you  look  or  talk  foreign,  if  you  have  a 
card  that  says  you  are  eligible  for  a  job  there  is  no  argument 
against  that  factual  evidence.  To  me  that  is  the  buttressing  of  a 
person's  right,  not  a  reason  for  discrimination.  It  is  a  removal  of 
discrimination. 

I  know  a  lot  of  friends  in  southern  California,  down  where  Dan  is 
from,  who  go  back  and  visit  their  relatives  in  Mexico;  they  are 
American  citizens  now  and  they  come  back  over  the  border  and 
they  get  hassled  by  the  border  guards  because  they  look  foreign.  If 
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they  had  this  card,  they  wave  the  card  and  walk  through.  You 
hassle  them,  then  you  are  in  trouble  with  the  law. 

I  think  this  card  can  be  a  great  benefit  to  people  who  are  pres- 
ently being  discriminated  against.  That  is  why  we  put  it  in.  I 
simply  cannot  see  the  argument  that  it  is  going  to  be  a  means  of 
discrimination. 

Mr.  McCoLLUM.  This  has  been  my  conclusion,  and  I  am  pleased 
to  hear  you  relate  in  such  articulate  fashion  today  because  we  need 
to  have  the  support  of  the  Hispanic  community  to  make  this  work. 
We  very  badly  need  that  support.  The  real  debate  over  the  issues 
in  this  bill  boil  down  to  primarily  agricultural  and  business  inter- 
ests and  refinement  of  the  employer  sanctions  and  should  not  be 
phrased  in  the  discrimination  area. 

Reverend  Hesburgh.  And  Mr.  McCollum,  let  me  add  something 
that  I  think  is  important  for  the  committee.  I  was  over  a  couple 
weeks  ago  testifying  to  Senator  Simmons'  committee,  and  he  said 
to  me  or  he  asked  me,  "What  do  you  think  will  happen  if  we  don't 
get  the  law  through  this  year?"  I  said  I  will  tell  you  what  vsdll 
happen,  this  may  be  the  last  time  we  have  to  get  legalization  in, 
and  we  are  not  going  to  get  legalization  in  unless  we  have  the 
border  under  control,  and  that  is  employer  sanctions  and  certifica- 
tion. If  we  don't  do  it  this  year  my  guess  is,  given  a  look  at  the 
problems  in  Mexico  and  Central  America  today,  we  are  going  to 
have  an  absolute  flood  across  that  border. 

We  are  having  it  now  if  you  look  at  the  figures.  I  have  looked  at 
the  figures  the  last  couple  months  and  they  are  double  last  year 
and  in  some  points— Chula  Vista,  for  example— several  times  the 
number  of  last  year. 

I  would  say  that  at  that  point  we  are  not  going  to  get  what  I 
think  here  is  a  rational  nonracist  compassionate  law,  we  are  going 
to  get  a  law  that  is  full  of  backlash,  ethnic  recrimination,  anti-His- 
panic, all  kinds  of  military  maneuvers  to  round  people  up  and 
shove  them  across  the  border  and  there  won't  be  any  cards  to 
prove  you  are  right  or  wrong  in  being  here. 

I  think  that  if  we  don't  get  this  thing  through  now,  God  only 
knows  what  kind  of  bill  we  will  get  through  once  the  situation  gets 
worse,  as  indeed  it  will  if  we  don't  bring  it  under  control. 

Mr.  McCoLLUM.  You  have  complimented  the  committee,  but  I 
wish  to  compliment  you  for  the  ardor  with  which  you  have  pursued 
this,  not  only  with  us  but  in  the  Select  Commission.  As  I  yield  back 
my  time,  I  say  thank  you. 

Reverend  Hesburgh.  Thank  you,  Mr.  McCollum. 

Mr.  Mazzou.  Thank  you  very  much. 

I  thought  your  statement  was  very  eloquent  because  it  deals  di- 
rectly with  something  that  is  on  the  mind  of  all  of  our  members. 
What  happens  if  this  doesn't  pass? 

Certainly  the  sun  will  rise  and  set  and  the  tides  will  rise  and 
fall,  but  we  will  have  missed  a  precious  moment  in  time  to  do 
something  that  needs  to  be  done.  We  have  a  chance  to  do  it  with- 
out the  pressure  of  groups  who  are  howling  and  screaming  for 
some  quick  fix  or  quick  answer. 

The  question  you  asked,  "If  not  this,  what,  and  if  not  now, 
when?"  is  great. 
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Reverend  Hesburgh.  One  other  thing:  We  can  learn  something 
from  history;  you  remember  the  Santiana  phrase:  "Either  we  learn 
from  history  or  we  are  fated  to  repeat  its  mistakes."  There  are  a 
lot  of  mistakes  in  the  history  of  immigration  law.  The  biggest  mis- 
take was  the  first  and  only  other  Select  Commission,  during  Presi- 
dent Teddy  Roosevelt's  term  of  1907  to  1910,  and  they  came  out 
with  a  racist  report  and  what  they  got  was  a  racist  bill  in  the  early 
1920's. 

That  went  all  the  way  through  to  the  early  1950's,  then  we  got 
the  McCarran  Act,  a  law  coming  out  of  fear — fear  of  communism 
and  a  number  of  other  things — and  it  wasn't  until  1965 — think  of 
how  many  years  into  our  national  history — we  finally  got  rid  of 
racial  quotas,  and  that  is  not  speaking  very  well  for  the  history  of 
this  legislation  and  this  particular  area. 

Now  for  the  first  time  in  our  history  we  have  a  chance  to  take  a 
calm,  reasoned  look  at  it.  We  know  things  are  out  of  control.  We 
don't  argue  that.  It  is  a  fact.  The  fact  we  are  talking  about  legaliza- 
tion of  5.5  or  8  million  people  or  3.5  to  6  million  people  is  evidence 
of  that. 

But  if  we  don't  do  it  now  I  fear  to  think  of  what  kind  of  a  law  we 
are  going  to  have  when  it  is  done  out  of  hatred,  out  of  ethnic  feel- 
ings, out  of  all  kinds  of  irrational  fears,  and  done  under  great  pres- 
sure. 

Mr.  Mazzoli.  I  thank  you.  Father. 

I  don't  think  there  is  any  one  of  us  that  feels  that  this  is  a  per- 
fect bill.  It  is  a  working  document.  We  will  make  amendments  to 
this  one.  No  matter  what  happens  on  the  floor  we  will  still  never 
produce  the  perfect  document.  You  simply  cannot,  when  dealing 
with  the  world  in  which  we  live,  and  535  Members  of  Congress  from 
all  the  States  and  territories. 

But  I  think  you  have  certainly  gone  far  in  your  statement  today, 
and  we  deeply  appreciate  it,  to  recognize  the  efforts  we  have  made 
to  keep  the  bill  symmetrical,  humane,  and  truly  sensitive  to  the 
needs  of  not  just  our  Nation  but  of  this  globe,  the  need  to  reflect  in 
American  law  its  moral  leadership  in  the  world.  We  believe  this 
bill,  or  in  some  form  like  it,  will  indeed  do  that. 

That  is  why  we  are  so  devoted  to  this  despite  the  difficulties  and 
torment  of  it. 

Mr.  LuNGREN.  Mr.  Chairman,  I  want  to  address  one  thing  that 
Father  Hesburgh  didn't  address,  and  it  is  the  next  panel's  subject 
too,  so  I  would  like  to  address  you  in  your  position  as  a  university 
president.  We  have  in  this  bill  a  waiver  on  our  restrictions  which 
require  foreign  students  when  they  graduate  to  return  to  their 
home  country  for  2  years  before  they  can  come  here  to  work  in  a 
university  or  high  tech  field. 

One  of  the  reasons  for  that  is  we  don't  want  to  be  causing  a 
brain  drain  from  some  of  these  other  places.  We  also  have  a  con- 
cern about  jobs  for  our  own  graduates  that  are  educated  in  these 
areas.  We  have  been  convinced,  however,  that  at  present  our  uni- 
versities desperately  need  these  people  to  be  professors.  Generally, 
high  tech  industries  need  them  as  well. 

We  have  put  a  sunset  provision  in  the  bill  of  1989,  with  the  hope 
that  both  the  industry  people  and  the  university  people  will  under- 
stand that  we  think  more  ought  to  be  done  in  both  spheres  to  edu- 
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cate  our  own  people  in  basic  sciences  and  high  tech  areas.  We 
wanted  to  communicate  that  both  the  universities  and  the  indus- 
tries cannot  count  on  us  in  1989  to  merely  say,  OK,  you  have  not 
done  a  better  job,  we  are  going  to  give  you  more  lead  time. 

What  I  would  like  to  ask  is,  whether  there  is  a  recognition  in  the 
higher  education  community  and  what  needs  to  be  done  or  what  is 
being  done  to  do  a  better  job  of  attracting  American  students  in 
these  areas,  educating  American  students,  and  I  suppose  paying 
your  faculty  in  those  areas  a  little  higher  so  they  won  t  go  immedi- 
ately into  industry? 

Reverend  Hesburgh.  I  would  have  to  tell  you,  Dan,  and  I  am 
being,  as  honest  as  I  can  about  this — we  were  under  pressure 
during  the  time  of  the  Select  Commission  from  professional  engi- 
neering societies  who  felt  threatened  mainly  in  industries  turning 
over  quickly.  This  is  a  cyclical  thing  in  the  aviation  and  other  type 
industries,  aerospace  industries  I  should  say. 

It  was  the  majority  wish  of  the  Commission  to  cut  out  as  many 
exemptions  as  they  could.  We  were  kind  of  cleaning  house  I  think 
at  the  time.  I  am  perfectly  conscious — because  I  face  the  problems 
daily — of  the  educational  community's  concern  about  this.  I  did  not 
make  common  cause  with  them.  I  said  you  better  exempt  me  when 
everybody  signed  this  because  I  felt  as  Chairman  of  the  Select 
Commission  at  least  I  had  to  reflect  the  majority  view  of  the  Com- 
mission, whatever  my  view. 

But  you  asked  me  a  factual  question  and  I  can  tell  you  that  10 
percent  of  the  faculty  positions — this  is  on  a  national  basis — in  en- 
gineering are  open  today  without  being  filled  and  that  many  of 
them  that  I  sign  for,  I  have  to  sign  off  on  new  faculty,  are  people 
educated  and  born  abroad,  some  born  abroad  and  educated  here 
but  generally  they  are  from  India,  China  or  somewhere  else.  We 
have  a  real  crisis  in  hiring  science  and  engineering  faculty.  I  think 
the  basic  reason  is  that  we  have  slipped  so  much  in  our  science  and 
mathematics  teaching  at  the  elementary  and  secondary  level  that 
kids  are  afraid  when  they  get  to  college  that  they  cannot  cut  it  in 
engineering  and  science  and  maybe  they  cannot,  so  that  it  is  a 
problem  that  is  a  systemic  problem  and  I  think  the  National  Sci- 
ence Foundation  has  now  begun  to  make  very  real  efforts  in  that 
area. 

I  can  assure  you  having  been  on  the  National  Science  Board  at 
the  time  of  Sputnik  we  made  enormous  efforts  at  that  point  and  we 
redid  all  our  basic  biology,  physics,  math  books  and  reeducated  60 
percent  of  the  high  school  teachers  of  the  country.  That  generation 
passed  on  and  we  have  to  do  that  job  again  and  get  our  young 
people  some  confidence  in  math  and  science.  That  is  the  long  range 
answer  to  this  problem.  I  cannot  oppose  the  fact  you  are  making  it 
possible  to  give  a  short  range  answer  to  what  is  really  a  crisis  in 
higher  education  today. 

I  appreciate  that  although  I  said  in  all  honesty  I  had  to  reflect 
the  majority  view  of  the  members  of  my  Commission. 

Mr.  Mazzou.  Thank  you  very  much. 

Father,  Thank  you,  and  Mrs.  Solarz,  thank  you. 

Reverend  Hesburgh.  Mrs.  Solarz  reminded  me  on  the  very  com- 
plicated question  on  the  courts,  Peter  Levinson  here  did  most  of 
our  basic  study  on  that  question  on  the  Select  Commission  and  I 
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am  delighted  to  see  him  here  because  I  am  sure  he  knows  about  10 
times  more  about  this  than  I  do. 

Mr.  Mazzoli.  You  may  have  ruined  your  working  relationship  on 
this  side  of  the  table  when  you  said  that.  But  he  is  a  good  man. 

Reverend  Hesburgh.  He  will  bring  great  light  to  this  subject. 

Mr.  Mazzou.  Thank  you  again,  Father,  and  have  a  nice  trip  back 
home. 

The  next  panel,  arrayed  from  your  right  to  your  left: 

Mr.  Marvin  Baron,  president-elect.  National  Association  for  For- 
eign Student  Affairs. 

John  Calhoun,  director  of  Business  Development,  Intel  Corp.,  on 
behalf  of  American  Electronics  Association. 

Dr.  Paul  E.  Gray,  president,  Massachusetts  Institute  of  Technol- 
ogy, on  behalf  of  the  American  Association  of  Universities. 

Mr.  Irwin  Feerst,  president,  Committee  of  Concerned  Electrical 
and  Electronics  Engineers. 

Dr.  David  Lewis,  American  Association  of  Engineering  Societies. 

And  farthest  left  will  be  Billy  Reed,  director,  American  Engi- 
neering Association. 

Yes,  you  can  come  to  the  table,  and  please  limit  yourselves  to  5 
minutes  in  your  opening  statement. 

First  we  have  Mr.  Baron,  president-elect  of  the  National  Associ- 
ation for  Foreign  Student  Affairs. 

TESTIMONY  OF  MARVIN  BARON,  PRESIDENT-ELECT,  NATIONAL 
ASSOCIATION  FOR  FOREIGN  STUDENT  AFFAIRS;  JOHN  CAL- 
HOUN, DIRECTOR  OF  BUSINESS  DEVELOPMENT,  INTEL  CORP., 
ON  BEHALF  OF  AMERICAN  ELECTRONICS  ASSOCIATION;  PAUL 
E.  GRAY,  PH.  D.,  PRESIDENT,  MASSACHUSETTS  INSTITUTE  OF 
TECHNOLOGY,  ON  BEHALF  OF  THE  AMERICAN  ASSOCIATION 
OF  UNIVERSITIES;  IRWIN  FEERST,  PRESIDENT,  COMMITTEE  OF 
CONCERNED  ELECTRICAL  AND  ELECTRONICS  ENGINEERS; 
DAVID  LEWIS,  PH.  D.,  AMERICAN  ASSOCIATION  OF  ENGINEER- 
ING SOCIETIES;  BILLY  REED,  DIRECTOR,  AMERICAN  ENGI- 
NEERING ASSOCIATION 

Mr.  Baron.  Mr.  Chairman,  and  members  of  the  subcommittee,  I 
am  Marvin  Baron,  director  of  Foreign  Student  and  Scholar  Serv- 
ices at  the  University  of  California,  Berkeley,  and  president-elect  of 
the  National  Association  for  Foreign  Student  Affairs,  the  primary 
organization  of  professionals  working  in  international  education  on 
American  campuses. 

NAFSA  appreciates  being  afforded  the  opportunity  to  express  its 
views  on  a  provision  of  H.R.  1510,  which  has  received  little  nation- 
al attention,  the  enactment  of  which  would  have  a  negative  impact 
on  the  Immigration  and  Naturalization  Service,  American  higher 
education,  and  the  health  of  important  sectors  of  American  indus- 
try. 

It  is  our  belief  that  there  is  no  compelling  reason  to  create  legis- 
lation that  blankets  all  foreign  students  in  those  categories,  with 
no  regard  to  the  need  for  their  professional  talents  in  their  coun- 
tries and  with  an  unwieldy  system  of  waivers  for  those  whose  skills 
are  needed  in  the  United  States.  The  indiscriminate  inclusion  of  all 
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foreign  students  in  the  proposed  legislation  undoubtedly  derives 
from  several  significant  misconceptions. 

The  first  misconception  is  that  many,  if  not  most,  foreign  stu- 
dents in  this  country  are  funded  by  government  agencies  in  their 
countries  or  ours  to  meet  specific  developmental  needs  back  home. 
Data,  however,  have  consistently  shown  that  fewer  than  20  percent 
of  the  foreign  students  are  funded  by  any  government  agency  and 
that  65  to  70  percent  receive  their  primary  support  from  personal 
or  family  funds.  The  majority  of  foreign  students  thus  come  with 
their  own  funding  and  their  own  academic  and  professional  goals. 

The  second  misconception  is  that  the  overriding  purpose  for 
which  American  universities  admit  foreign  students  relates  to 
manpower  and  development  needs  of  other  countries.  Further,  to 
believe  that  the  ability  of  15,000  foreign  students  to  obtain  immi- 
grant status  in  the  United  States  each  year  is  sabotaging  the  devel- 
opment efforts  of  the  Third  World  would  be  mistaken.  The  over- 
whelming majority  of  those  who  stay  in  the  United  States  have 
come  on  their  own  behalf  and  have  not  been  sent  here  for  the  ful- 
fillment of  any  manpower  goal.  Experience  clearly  shows  that 
countries,  no  matter  what  their  level  of  development,  have  been 
able  to  attract  American-educated  nationals  back  home  whenever 
jobs  have  been  available  that  are  rewarding,  and  on  a  professional 
level  commensurate  with  the  education  these  students  have  ac- 
quired. Through  the  imposition  of  a  2-year  home  country  residence 
requirement,  we  may  be  able  to  make  students  leave  this  country, 
but  we  certainly  have  no  way  of  forcing  them  to  return  to  their 
home  countries. 

Viewing  the  basic  issues  in  this  perspective,  NAFSA  reaffirms 
that  it  sees  no  strong  or  clear  reason  to  impose  the  2-year  home 
country  residence  requirement  on  all  F  and  M  students.  If  it  is  the 
will  of  Congress  to  create  such  a  requirement,  we  believe  that  it 
should  be  limited  to  those  foreign  students  whose  education  has 
been  funded  by  a  Government  agency,  in  our  country  or  theirs,  or 
who  have  acquired  professional  skills  that  are  badly  needed  at 
home.  This  would  make  the  requirement  for  F  and  M  students  ex- 
actly parallel  to  the  existing  requirement  for  J  exchange  visitors. 

On  the  whole,  the  requirement  for  the  latter  group  has  worked 
very  well  since  its  modification  in  1970.  There  is  great  virtue  in  ap- 
pl5dng  a  system  that  has  been  tested  by  time  rather  than  creating 
an  entirely  new  system  fraught  with  difficulties  and  inequities. 
Having  an  identical  requirement  for  all  student  visa  categories— F, 
M,  and  J — would  have  the  further  significant  advantage  of  offering 
no  incentive  for  students  to  move  from  one  category  to  another.  If 
the  requirement  were  enacted  as  currently  written  in  the  bill, 
there  would  be  a  major  flow  of  students  to  the  J  category  since  its 
residence  requirement  is  not  applied  in  a  blanket  fashion. 

It  is  our  strong  conviction  that  the  guilding  principle  of  any  resi- 
dence requirement  for  foreign  students  should  be  selectivity,  not 
all-inclusiveness;  that  is,  it  should  apply  only  to  those  foreign  stu- 
dents for  whom  there  is  a  specific  and  important  reason  to  make 
acquisition  of  permanent  residence  in  the  United  States  difficult  or 
impossible. 

It  is  time  to  turn  to  perhaps  the  most  importaint  misconception, 
the  strongly  held  belief  that  if  the  residence  requirement  is  not  im- 
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posed  on  all  F  and  M  students,  serious  displacement  of  American 
workers  will  occur.  Those  who  hold  this  belief  do  not  fully  recog- 
nize that  a  mechanism  has  already  been  created  by  law  and  regula- 
tion that  has  proven  to  be  effective  for  the  last  decade,  that  of  the 
labor  certification  process.  Through  this  screening  mechanism,  no 
aliens  are  permitted  to  acquire  immigrant  status  based  on  their 
skills  unless  it  can  be  clearly  demonstrated  by  an  American  em- 
ployer that  no  qualified  and  interested  American  workers  could  be 
found  for  the  position,  using  all  reasonable,  available  means  in  the 
recruitment  process. 

There  are,  of  course,  complaints  that  too  many  aliens  have  been 
granted  labor  certifications,  but  the  fact  is  inescapable  that  since 
creation  of  this  mechanism  there  has  been  no  significant  penetra- 
tion by  aliens  into  a  field  in  which  there  has  been  an  adequate 
supply,  or  oversupply,  of  American  workers.  What  more  can  one 
ask  by  way  of  protection  for  our  workers?  The  Department  of 
Labor  has  done  a  remarkable  job  of  carrying  out  both  the  letter 
and  spirit  of  the  law  and  regulation  in  this  difficult  process,  and  if 
it  is  guilty  of  any  imperfections,  this  can  be  attributed  to  the  insis- 
tent demands  made  by  American  employers  with  urgent  needs  for 
skilled  workers,  or  to  the  understaffing  of  its  regional  offices. 

Neither  of  these  problems  will  be  addressed  at  all  by  the  creation 
of  a  new  mechanism  to  block  the  entry  to  aliens  into  the  job 
market.  Indeed,  there  is  an  enormous  advantage  to  the  existing 
labor  certification  mechanism:  It  can  be  immediately  responsive  to 
the  supply  and  demand  forces  in  our  labor  market.  When,  for  ex- 
ample, American  universities  were  faced  with  a  serious  shortage  of 
people  to  teach  accounting  to  the  larger  number  of  American  stu- 
dents interested  in  business  courses,  the  Department  of  Labor  was 
able  to  discern  quickly  from  the  information  provided  by  university 
search  committees  that  a  genuine  shortage  existed  in  this  area. 

If  the  proposed  bill  had  been  in  effect  at  that  time,  our  universi- 
ties would  have  been  forced  to  wait  for  1  or  2  years  for  the  creation 
of  new  legislation  that  would  have  been  needed  to  add  business  ad- 
ministration or  accounting  to  the  current  list  of  four  scientific  and 
technical  fields  for  waiver  purposes.  Students  at  our  universities 
would  have  been  forced  to  pay  a  heavy  price  for  such  a  delay. 

We  recognize  that  the  waiver  system  is  not  intended  in  any  way 
to  replace  the  current  labor  certification  mechanism,  but  it  is  clear 
that  acquisition  of  the  waiver  is  intended  to  represent  a  significant 
new  hurdle  for  any  foreign  student  seeking  immigrant  status.  Why 
create  a  second  obstacle  course  when  the  existing  one  has  already 
proven  to  be  effective?  If  the  existing  system  is  found  wanting  in 
any  respect,  why  not  make  adjustments  in  that  system? 

Some  would  answer  these  questions  by  maintaining  that  if  the 
process  of  employing  aliens  is  made  difficult  enough,  American  uni- 
versities and  businesses  will  finally  be  forced  to  try  harder  to  find 
and  train  Americans  in  the  shortage  fields.  The  truth  is  that 
American  institutions  and  industries  are  already  making  all  out  ef- 
forts to  recruit,  to  induce,  and  to  train  Americans  in  shortage 
fields,  and  in  time  the  significant  marketplace  incentives  should 
draw  more  Americans  into  those  fields.  If  hundreds  of  thousands  of 
aliens  were  entering  our  labor  market,  those  inducements  might 
not  be  present,  but  consider  that  in  the  last  annual  count,  1981, 
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there  were  only  25,000  labor  certifications  issued,  scattered  over  a 
wide  range  of  fields;  only  1,600  were  granted  to  aliens  going  into 
university  teaching.  These  are  hardly  figures  that  could  have  a 
major  impact  on  any  one  segment  of  the  American  labor  market. 

Let  us  move  next  to  what  may  be  the  most  significant  practical 
reason  for  not  creating  a  new  screening  mechanism  to  deter  alien 
workers;  namely,  the  vast  bureaucracy  that  will  absolutely  be  re- 
quired to  execute  the  new  system  of  waivers.  Consider  the  fact  that 
the  Immigration  and  Naturalization  Service  is  already  so  seriously 
overburdened  and  understaffed  that  it  cannot  keep  up  with  its  cur- 
rent workload  in  a  timely  fashion.  Consider  further  that  if  this  leg- 
islation passes,  the  workload  of  that  Service  will  be  doubled  for 
years  to  come  in  overseeing  an  employer  sanction  program,  an  am- 
nesty program,  and  so  forth.  There  is  no  way  that  the  Service  will 
possibly  be  able  to  handle  the  demands  of  the  proposed  waiver 
system  unless  Congress  appropriates  substantial  amounts  of  new 
money  to  the  Service.  Given  the  constraints  on  the  Federal  budget 
for  the  foreseeable  future,  this  is  not  very  likely. 

American  universities  and  businesses  already  find  it  agonizing  to 
be  forced  to  wait  6  months,  12  months,  perhaps  longer,  before  they 
can  complete  the  process  of  helping  an  alien  to  obtain  immigrant 
status.  The  new  process  will,  without  a  doubt,  add  significantly  to 
these  delays. 

In  the  current  waiver  system  administered  by  the  U.S.  Informa- 
tion Agency  in  connection  with  J  visa  holders,  delays  of  6  months 
are  not  uncommon,  and  that  Agency  is  dealing  with  a  much  small- 
er number  of  waiver  requests  than  would  be  the  case  with  F  and  M 
students. 

There  is  one  last  area  that  deserves  our  attention:  The  notion 
that  this  society,  and  most  particularly  our  higher  education 
system,  should  become  less  dependent  on  foreign  talent.  There  are 
several  serious  flaws  in  this  line  of  reasoning.  There  has  never 
been  a  world-class,  distinguished  university  anywhere  on  this  globe 
that  has  been  independent;  that  is,  which  has  drawn  all  of  its 
scholarly  talent  from  within  the  borders  of  a  single  country.  Aca- 
demic disciplines  simply  do  not  recognize  national  boundaries.  If 
the  department  of  statistics  or  the  department  of  chemistry  at  one 
of  our  institutions  wants  to  achieve  optimal  excellence,  it  must  be 
free  to  seek  the  best  possible  faculty  and  researchers  from  any- 
where in  the  world.  The  ability  to  draw  on  a  worldwide  pool  of 
talent  has  always  been  essential  to  our  best  universities  and  will 
continue  to  prove  important  as  long  as  those  universities  seek  ex- 
cellence. In  this  light,  it  is  clear  that  the  inclusion  of  a  sunset  pro- 
vision for  those  going  into  university  teaching  whereby  waivers 
would  not  be  available  after  1989  makes  no  real  sense  at  all. 

There  has  probably  never  been  a  time  in  the  history  of  this  coun- 
try when  it  has  been  more  crucial  for  our  academic  institutions  to 
retain  their  leadership  in  science,  technology,  and  other  academic 
fields.  If  they  do  not,  you  can  rest  assured  that  not  only  will  the 
universities  suffer,  but  also  our  children  attending  those  universi- 
ties, and  the  entire  range  of  American  industries  which  depend  on 
these  universities  for  a  steady  supply  of  finely  honed  talent.  Our 
entire  economic  system  is  engaged  in  a  worldwide  struggle  of 
monumental  significance. 
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NAFSA  does  not  believe  that  it  is  in  the  best  interest  of  this 
country  to  significantly  reduce  the  flexibility  of  our  universities  in 
seeking  the  best  available  talent.  All  aliens  offered  long-term 
teaching  and  research  positions  at  American  universities  should  be 
given  access  to  the  highest  preference  category  available  to  foreign 
professionals  without  any  undue  impediments.  Our  institutions 
have  used  foreign  scholars  for  decades  in  their  striving  for  excel- 
lence and  the  entire  country  has  benefited.  This  is  not  the  time  to 
move  in  the  opposite  direction.  We  would  all  lose. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you,  Mr.  Baron. 

[The  complete  statement  follows:] 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Marvin  Baron,  Director 
of  Foreign  Student  and  Scholar  Services  at  the  University  of  California, 
Berkeley,  and  President-elect  of  the  National  Association  for  Foreign  Student 
Affairs,  the  primary  organization  of  professionals  working  in  international 
education  on  American  campuses.   NAFSA  appreciates  being  afforded  the 
opportunity  to  express  its  views  on  a  provision  of  H.R.  1510  which  has 
received  little  national  attention,  the  enactment  of  which  would  have  a 
negative  impact  on  the  Inanigration  and  Naturalization  Service,  American 
higher  education,  and  the  health  of  Important  sectors  of  American  industry. 
The  provision  in  question  would  Impose  a  two  year  home  country  residence 
requirement  on  all  F  and  M  students  In  this  country,  forcing  them  to 
return  home  for  two  years  after  completion  of  their  studies  before  they 
would  be  permitted  to  seek  permanent  residence,  or  any  other  visa  status, 
for  employment  in  the  United  States. 

It  is  our  belief  that  there  is  no  compelling  reason  to  create  legislation 
that  blankets  all  foreign  students  in  those  categories,  with  no  regard  to  the 
need  for  their  professional  talents  in  their  countries  and  with  an  unwieldy 
system  of  waivers  for  those  whose  skills  are  needed  in  the  United  States. 
The  indiscriminate  inclusion  of  all  foreign  students  in  the  proposed 
legislation  undoubtedly  derives  from  several  significant  misconceptions 
that  have  made  their  way  into  the  minds  of  different  groups  of  Americans. 

The  first  misconception  is  that  many,  if  not  most,  foreign  students  in 
this  country  are  funded  by  government  agencies  In  their  countries  or  ours 
to  meet  specific  developmental  needs  back  home.   Data  in  Open  Doors  have 
consistently  shown  that  fewer  than  20%  of  the  foreign  students  are  funded 
by  any  government  agency  and  that  65-70%  receive  their  primary  support 
from  personal  or  family  funds.   The  majority  of  foreign  students  thus  come 
with  their  own  funding  and  their  own  academic  and  professional  goals. 

The  second  misconception  is  that  the  overriding  purpose  for  which 
American  universities  admit  foreign  students  relates  to  manpower  and 
development  needs  of  other  countries.   This  is  one  of  the  most  significant 
missions  we  have  in  international  education,  but  the  truth  is  that  American 
institutions  have  many  diverse  reasons  for  admitting  foreign  students:  to 
bring  educational  and  cultural  enrichment  to  our  campuses;  to  help  our 
students  gain  a  deeper  understanding  of  the  rest  of  the  world;  to  assist 
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our  graduate  departments  to  continue  critical  research  programs  In  times 
of  temporary  shortages  of  American  doctoral  students;  to  enhance  scholarly 
and  scientific  collaboration;  and.  for  some  schools,  to  help  maintain  an 
adequate  pool  of  qualified  applicants  during  a  period  of  decline  in  Che 
number  of  Americans  of  college  age.   At  the  same  time,  a  number  of  parallel 
national  priorities  are  served  by  the  presence  of  foreign  students.   Any 
system  of  disincentives  that  would  diminish  the  number  of  foreign  students 
in  this  country  would  thus  harm  both  national  and  institutional  interests. 

The  next  misconception  lies  in  the  belief  that  most  foreign  students 
never  leave  the  United  States  after  finishing  their  studies.   Claims  that 
40,50,  or  even  60%  remain  in  the  United  States  have  been  offered  in  recent 
years  in  the  national  media.   Using  data  from  Che  Immigration  and  Naturali- 
zation Service  and  Open  Doors,  it  would  appear  that  the  actual  number  of 
foreign  sCudenCs  adjusclng  Co  immigranC  sCatus  after  compleCion  of  Chelr 
studies  is  abouC  15,000  per  year,  or  abouC  15%  of  Chose  who  have  finished 
academic  programs  here.   These  are  hardly  sCaggering  figures  when  seen  in 
Che  conCexC  of  Che  tocal  number  of  foreign  scudents  currently  in  the 
United  StaCes  (over  300,000)  or  che  Cocal  number  of  Americans  in  Che  job 
markec  (over  100  million) .   Ic  is  noC  surprising  ChaC  higher  figures  have 
emerged  in  che  nacional  consciousness  since  many  news  scories  have  referred 
Co  Che  numbers  of  Illegal  aliens  In  the  UniCed  SCaCes  (many  millions)  in 
che  same  breath  in  which  they  alluded  to  foreign  students  who  stay  in  this 
counCry.   The  ImmigraCion  issues  relating  to  these  two  groups  musC  clearly 
be  seen  in  separace  and  disCincC  frameworks. 

Beyond  numbers,  however,  iC  is  imporcanc  Co  address  several  "brain  drain" 
Issues.   Govemmenc  agencies  and  many  of  our  insCiCuClons  have  expended 
enormous  sums  of  money  and  Cime  in  Che  lasC  25  years  in  educacing  foreign 
sCudents  to  meet  essential  manpower  needs  in  developing  councries  chroughouC 
Che  world.   The  exCent  of  the  success  achieved  in  this  area  has  rarely  been 
given  much  attention,  but  these  efforts  have  made  major  contributions  to 
Che  developmenc  process  In  counCry  afcer  counCry.   The  commitment  to  these 
goals  remains  alive  and  strong  at  the  national  and  institutional  levels  and 
in  the  ongoing  work  of  countless  members  of  our  Association.   There  is  no 
demonstrable  need,  however,  to  augment  these  efforts  by  attempting  to  send 
large  numbers  of  foreign  students  back  to  countries  in  which  their  profes- 
sional skills  may  not  be  needed  or  even  usable.   It  is  a  serious  mistake. 
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thus,  to  believe  that  the  ability  of  15,000  foreign  students  to  obtain 
immigrant  status  in  the  United  States  each  year  is  sabotaging  the  development 
of  the  Third  World.   The  overwhelming  majority  of  those  who  stay  have  come 
on  their  own  and  have  not  been  sent  here  for  the  fulfillment  of  any  manpower 
goal. 

Furthermore,  experience  clearly  shows  that  countries,  no  matter  what 
their  level  of  development,  have  been  able  to  attract  American-educated 
nationals  back  home  whenever  jobs  have  been  available  that  are  rewarding, 
and  on  a  professional  level  commensurate  with  the  education  these  students 
have  acquired.   Through  the  imposition  of  a  two  year  home  country  residence 
requirement,  we  may  be  able  to  make  students  leave  this  country,  but  we 
certainly  have  no  way  of  forcing  them  to  return  to  their  home  countries. 
Indeed,  we  know  that  many  American-educated  professionals  work  in  third 
countries  when  their  own  countries  offer  few  opporttinities  in  their 
disciplines.   The  nature  of  job  openings  in  the  home  cotintry  can  thus  be 
seen  as  the  hinge  on  which  most  "brain  drain"  questions  turn. 

Viewing  the  basic  issues  in  this  perspective,  NAFSA  reaffirms  that  it 
sees  no  strong  or  clear  reason  to  impose  the  two  year  home  country  residence 
requirement  on  all  F  and  M  students.   If  it  is  the  will  of  Congress  to 
create  such  a  requirement,  we  believe  that  it  should  be  limited  to  those 
foreign  students  whose  education  has  been  funded  by  a  government  agency, 
in  our  country  or  theirs,  or  who  have  acquired  professional  skills  that 
are  badly  needed  at  home.   This  would  make  the  requirement  for  F  and  M 
students  exactly  parallel  to  the  existing  requirement  for  J  Exchange 
Visitors.   On  the  whole,  the  requirement  for  the  latter  group  has  worked 
very  well  since  its  modification  in  1970.   There  is  great  virtue  in  applying 
a  system  that  has  been  tested  by  time  rather  than  creating  an  entirely  new 
system  fraught  with  difficulties  and  inequities.   Having  an  identical 
requirement  for  all  student  visa  categories  (F,M,  and  J)  would  have  the 
further  significant  advantage  of  offering  no  incentive  for  students  to 
move  from  one  category  to  another.   If  the  requirement  were  enacted  as 
currently  written  in  the  bill,  there  would  be  a  major  flow  of  students 
to  the  J  category  since  its  residence  requirement  is  not  applied  in  a 
blanket  fashion.   It  is  our  strong  conviction  that  the  guiding  principle 
of  any  residence  requirement  for  foreign  students  should  be  selectivity, 
not  all-inclusiveness,  i.e.  it  should  apply  only  to  those  foreign  students 
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for  whom  there  Is  a  specific  and  important  reason  to  make  acquisition  of 
permanent  residence  in  the  United  States  difficult  or  Impossible. 

At  this  time  there  are  provisions  in  both  the  Senate  and  House  bills 
that  would  limit  the  granting  of  waivers  of  the  home  country  residence 
requirement  to  foreign  students  in  certain  scientific  and  technical  fields. 
While  the  shortages  in  those  areas  may  be  more  acute,  we  do  not  believe  the 
national  Interests  would  be  well  served  by  rendering  it  impossible  for 
social  scientists,  philosophers,  musicians,  and  artists  who  have  studied 
in  this  country  to  stay  on,  especially  if  their  talents  have  earned  them 
offers  of  faculty  positions  at  our  universities.   Gifted  aliens  in  many 
different  disciplines  have  made  major  contributions  to  the  educational 
and  cultural  wealth  of  this  country  and  we  do  not  believe  that  any  disci- 
pline should  be  excluded  from  eligibility  for  a  waiver.   Since  needs  in 
both  the  academic  and  industrial  sectors  of  our  society  seldom  remain 
constant  or  predictable,  we  also  believe  that  it  would  be  short-sighted 
to  establish  any  numerical  limitation  on  the  number  of  waivers  that  can  be 
granted  under  whatever  residence  requirement  system  may  finally  be  established. 

It  Is  time  to  turn  to  the  final,  and  perhaps  most  Important,  misconcep- 
tion, the  strongly  held  belief  that  if  the  residence  requirement  is  not 
Imposed  on  all  F  and  M  students,  serious  displacement  of  American  workers 
will  occur.   Those  who  hold  this  belief  do  not  fully  recognize  that  a 
mechanism  has  already  been  created  by  law  and  regulation  that  has  proven 
to  be  effective  for  the  last  decade,  that  of  the  labor  certification  process. 
Through  this  screening  mechanism,  no  aliens  are  permitted  to  acquire 
immigrant  status  based  on  their  skills  unless  it  can  be  clearly  demonstrated 
by  an  American  employer  that  no  qualified  and  interested  American  workers 
could  be  found  for  the  position,  using  all  reasonable  available  means  in  the 
recruitment  process.   There  are,  of  course,  complaints  that  too  many  aliens 
have  been  granted  labor  certifications,  but  the  fact  Is  inescapable  that 
since  creation  of  this  mechanism  there  has  been  no  significant  penetration 
by  aliens  into  a  field  in  which  there  has  been  an  adequate  supply  (or  over- 
supply)  of  American  workers.  What  more  can  one  ask  by  way  of  protection  for 
our  workers?  The  Department  of  Labor  has  done  a  remarkable  job  of  carrying 
out  both  the  letter  and  the  spirit  of  law  and  regulation  in  this  difficult 
process,  and  if  it  is  guilty  of  any  imperfections,  this  can  be  attributed 
to  the  insistent  demands  made  by  American  employers  with  urgent  needs  for 
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skilled  workers,  or  to  the  understaffing  of  its  regional  offices.  Neither 
of  these  problems  will  be  addressed  at  all  by  the  Creation  of  a  new  mechanism 
to  block  the  entry  to  aliens  into  the  job  market.   Indeed,  there  is  an 
enormous  advantage  to  the  existing  labor  certification  mechanism:  it  can 
be  immediately  responsive  to  the  supply  and  demand  forces  in  our  labor 
market.  When,  for  example,  American  universities  were  faced  with  a  serious 
shortage  of  people  to  teach  Accounting  to  the  larger  number  of  American 
students  interested  in  business  courses,  the  Department  of  Labor  was  able 
to  discern  quickly  from  the  information  provided  by  univeristy  search 
committees  that  a  genuine  shortage  existed  in  this  area.   Qualified 
individuals  were  thus  available  within  a  relatively  short  period  of  time 
to  teach  essential  courses.   If  the  proposed  bill  has  been  in  effect  at 
that  time,  our  universities  would  have  been  forced  to  wait  for  one  or  two 
years  for  the  creation  of  new  legislation  that  would  have  been  needed  to 
add  Business  Administration  or  Accounting  to  the  current  list  of  four 
scientific  and  technical  fields  for  waiver  purposes.   Students  at  our 
universities  would  have  been  forced  to  pay  a  heavy  price  for  such  a  delay. 

We  recognize  that  the  waiver  system  is  not  intended  in  any  way  to 
replace  the  current  labor  certification  mechanism,  but  it  is  clear  that 
acquisition  of  the  waiver  is  intended  to  represent  a  significant  new 
hurdle  for  any  foreign  student  seeking  immigrant  status.  Why  create  a 
second  obstacle  course  when  the  existing  one  has  already  proven  to  be 
effective?  If  that  existing  system  is  found  wanting  in  any  respect,  why 
not  make  adjustments  in  that  system?   Some  would  answer  these  questions  by 
maintaining  that  if  the  process  of  employing  aliens  is  made  difficult 
enough,  American  universities  and  businesses  will  finally  be  forced  to 
try  harder  to  find  and  train  Americans  in  the  shortage  fields.   The  truth 
is  that  American  institutions  and  industries  are  already  making  all  out 
efforts  to  recruit,  to  induce,  and  to  train  Americans  in  shortage  fields, 
and  in  time  the  significant  marketplace  incentives  should  draw  more 
Americans  into  those  fields.   If  hundreds  of  thousands  of  aliens  were 
entering  our  labor  market,  those  inducements  might  not  be  present,  but 
consider  that  in  the  last  annual  count  made  (1981)  there  were  only  25,000 
labor  certifications  issued,  scattered  over  a  wide  range  of  fields;  only 
1600  were  granted  to  aliens  going  into  university  teaching.   These  are 
hardly  figures  that  could  have  a  major  impact  on  any  one  segment  of  the 
American  labor  market. 


614 


Let  us  move  next  to  what  may  be  the  most  significant  practical  reason 
for  not  creating  a  new  screening  mechanism  to  deter  alien  workers,  namely 
the  vast  bureaucracy  that  will  absolutely  be  required  to  execute  the  new 
system  of  waivers.   Consider  the  fact  that  the  Immigration  and  Naturalization 
Service  is  already  so  seriously  overburdened  and  understaffed  that  it  cannot 
keep  up  with  its  current  workload  in  a  timely  fashion.   Consider  further 
that  if  this  legislation  passes,  the  workload  of  that  Service  will  be 
doubled  for  years  to  come  in  overseeing  an  employer  sanction  program,  an 
amnesty  program,  etc.   There  is  no  way  that  the  Service  will  possibly  be 
able  to  handle  the  demands  of  the  proposed  waiver  system  unless  Congress 
appropriates  substantial  amounts  of  new  money  to  the  Service.   Given  the 
likely  constraints  on  the  federal  budget  for  the  foreseeable  future,  this 
is  not  very  likely. 

The  result  would  mean  intolerable  delays.   American  universities  and 
businesses  already  find  it  agonizing  to  be  forced  to  wait  6  months,  12 
months,  perhaps  longer  before  they  can  complete  the  process  of  helping  an 
alien  to  obtain  immigrant  status.  The  new  process  will  add  significantly 
to  these  delays,  without  a  doubt.   In  the  current  waiver  system  employed 
by  the  United  States  Information  Agency  In  connection  with  J  visa-holers, 
delays  of  6  months  are  not  uncommon,  and  that  agency  is  dealing  with  a  much 
smaller  number  of  waiver  requests  than  would  be  the  case  with  F  and  M 
students.  No  one's  interests  are  well  served  when  a  complex  new  system  is 
introduced,  with  all  the  attendant  bureaucratic  problems  and  delays,  if  an 
existing  system  can  serve  essentially  the  same  purposes.   I  think  there  is 
general  agreement  on  that  principle  in  Washington,  across  party  lines. 

There  is  one  last  area  that  deserves  our  attention:  the  notion  that 
this  society  and  most  particularly  our  higher  education  system,  should 
become  less  dependent  on  foreign  talent.   There  are  several  serious  flaws 
In  this  line  of  reasoning.   There  has  never  been  a  world-class,  distin- 
guished university  anywhere  on  this  globe  that  has  been  "independent", 
i.e.  which  has  drawn  all  of  its  scholarly  talent  from  within  the  borders 
of  a  single  country.   Academic  disciplines  simply  do  not  recognize 
national  boundaries.   If  the  Department  of  Statistics  or  the  Department 
of  Chemistry  at  one  of  our  institutions  wants  to  achieve  optimal  excellence, 
it  must  be  free  to  seek  the  best  possible  facility  and  researchers  from  any- 
where in  the  world.   The  ability  to  draw  on  a  world-wide  pool  of  talent  has 
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always  been  essential  to  our  best  universities  and  will  continue  to  prove 
important  as  long  into  the  future  as  those  universities  seek  excellence. 
In  this  light,  it  is  clear  that  the  inclusion  of  a  sunset  provision  whereby 
waivers  would  not  be  available  after  1989  for  those  going  into  university 
teaching  makes  no  real  sense  at  all. 

There  has  probably  never  been  a  time  in  the  history  of  this  country 
when  it  has  been  more  crucial  for  our  academic  institutions  to  retain  their 
leadership  in  science,  technology  and  other  academic  fields.   If  they  do  not, 
you  can  rest  assured  that  not  only  will  the  universities  suffer,  but  also 
our  children  attending  those  universities,  and  the  entire  range  of  American 
industries  which  depend  on  these  universities  for  a  steady  supply  of  finely 
honed  talent.   Our  entire  economic  system  is  engaged  in  a  world-wide 
struggle  of  monumental  significance.   NAFSA  does  not  believe  that  it  is  in 
the  best  interest  of  this  country  to  significantly  reduce  the  flexibility 
of  our  universities  in  seeking  the  best  available  talent.  All  aliens 
offered  long-tern  teaching  and  research  positions  at  American  universities 
should  be  given  access  to  the  highest  preference  category  available  to 
foreign  professionals  without  any  undue  impediments.   Our  institutions  have 
used  foreign  scholars  for  decades  in  their  striving  for  excellence  and  the 
entire  country  has  benefited.   This  is  not  the  time  to  move  in  the  opposite 
direction.  We  would  all  lose. 
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CONCLUSIONS 

1.  There  Is  no  compelling  reason  to  apply  the  home  country  residence 
requirement  to  all  F  and  M  students.   If  a  return  requirement  is  to  be 
imposed  on  these  students,  it  should  apply  only  to  those  students  who 
have  had  government  support  for  their  education  or  who  have  acquired 
skills  badly  needed  in  their  home  countries.   Making  the  requirement  for 
F's  and  M's  identical  with  the  existing  system  for  J's  would  have 
significant  advantages. 

2.  There  is  no  indication  that  the  current  level  of  "brain  drain"  is 
creating  serious  problems  for  developing  countries.   Many  difficulties 
in  those  countries  stem  from  the  lack  of  professional  job  opportunities- 
Most  foreign  students  in  the  F  and  M  categories  come  with  their  own 
funding  and  for  their  own  academic  objectives.   Many  who  come  with 
government  funding  or  for  specific  manpowar  training  are  already  required 
to  return  home  under  the  conditions  of  the  J  visa. 

3.  Many  diverse  national  and  Institutional  interests  are  served  by  the 
foreign  student  presence  on  our  campuses.   Disincentives  for  study  in 
this  country  that  would  diminish  the  number  of  foreign  students  here 
would  be  injurious  in  a  number  of  important  respects. 

4.  A  system  is  already  in  place  that  does  an  effective  job  of  protecting 
American  workers.   The  labor  certification  mechanism  has  been  proven  over 
a  ten  year  span  of  time.   No  additional  barriers  are  needed. 

5.  Creation  of  a  new  system  of  obstacles  for  foreign  students  who  wish  to 
remain  in  this  country  would  lead  to  the  creation  of  a  vast  bureaucracy 
that  would  add  workload  levels  for  INS  that  would  be  extremely  difficult 
for  them  to  handle.   Universities  and  other  prospective  employers  would 
be  faced  with  intolerable  delays. 

6.  American  universities  have  a  historical  and  ongoing  need  to  access  a 
world-wide  pool  of  talent  in  their  search  for  academic  excellence.   It  is 
essential  that  there  be  no  numerical  limitation  on  the  waivers  that  can  be 
granted,  that  there  be  no  limit  on  the  disciplines  that  qualify  for  waivers 
and  no  sunset  clause  that  would  phase  out  waivers  for  universities  and 
industry  after  7  years.   Access  to  the  best  available  talent  by  both  higher 
education  and  industry  is  a  significant  factor  in  the  American  struggle  to 
maintain  leadership  in  areas  that  are  essential  to  the  long  term  health  of 
our  society. 
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Mr.  Mazzou.  Mr.  Calhoun,  you  are  recognized  for  5  minutes. 

Mr.  Calhoun.  I'm  John  Calhoun,  director  of  business  develop- 
ment at  INTEL  Corp.  I'm  appearing  before  you  today  on  behalf  of 
the  American  Electronics  Association  which  represents  over  2,000 
high  technology  companies  in  43  States. 

AEA  is  primarily  concerned  with  one  provision  in  H.R.  1510,  the 
section  dealing  with  foreign  students. 

If  the  Senate  version  of  the  bill  is  passed,  it  will  greatly  limit  in- 
dustry's ability  to  solve  the  shortage  of  trained  technical  manpow- 
er. 

We  are  more  amenable  to  the  language  in  the  House  version  and 
want  to  thank  this  committee  for  its  recognition  of  our  problems. 
We  want  especially  to  thank  Chairman  Mazzoli  for  visiting  us  in 
California  last  fall  and  opening  a  dialog  with  the  electronics  indus- 
try. 

Now  I  would  like  to  discuss  the  problem  that  we  face  today  that 
is  that  a  shortage  of  electrical  and  computer  engineers  exists  that 
limits  our  industry's  ability  to  grow  and  compete  on  the  world 
market.  We  are  currently  dependent  on  our  ability  to  hire  immi- 
grants, primarily  students  graduating  from  U.S.  universities,  in 
order  to  compensate  partially  for  the  total  shortage.  If  this  source 
of  talent  is  removed  from  us  before  an  adequate  supply  to  trained 
U.S.  citizens  becomes  available,  then  there  will  be  serious  negative 
repercussions  on  our  industry,  our  economy,  and  our  national  de- 
fense without  any  material  offsetting  benefits  to  the  United  States. 

The  Bureau  of  Labor  Statistics  estimates  that  U.S.  employment 
of  electrical  engineers  will  grow  from  nearly  300,000  in  1978  to 
about  450,000  by  1990. 

Despite  the  growing  demand,  the  number  of  new  engineers  pro- 
duced by  U.S.  universities  has  not  kept  pace.  Engineering  schools 
have  started  to  cap  and  even  cut  back  on  enrollments  due  to  lack 
of  faculty,  equipment,  and  facilities. 

Viewed  from  the  international  perspective,  the  United  States 
clearly  lags  in  the  quantity  of  engineering  graduates. 

For  every  10,000  population,  70  in  the  United  States  and  400  in 
Japan  are  engineers.  Engineering  accounts  for  only  6  percent  of 
the  total  undergraduate  degrees  awarded  in  the  United  States,  but 
21  percent  in  Japan,  35  percent  in  the  Soviet  Union,  and  37  per- 
cent in  West  Germany. 

This  is  occurring  at  a  time  when  competition  from  abroad  is  in- 
creasing at  a  rate  that  is  alarming. 

The  problem  is  absolutely  one  of  a  shortage  and  not  one  of  lower- 
cost  labor.  The  competition  for  engineers  keeps  the  salaries  of  all 
engineers  up.  Residents  of  Silicon  Valley  are  bombarded  by  bill- 
boards, radio,  and  'TV  ads  of  companies  seeking  engineers,  even  in 
the  depth  of  the  recession.  Companies  offer  bounties  of  $500  to 
$2,000  to  employees  who  recruit  a  new  engineer  for  the  firm. 

The  shortage  is  so  severe  that  Intel  has  been  forced  to  open 
design  facilities  in  Israel,  France,  and  Japan  simply  due  to  the 
availability  of  highly  skilled  technical  talent.  Costs  of  operating  an 
R&D  facility  in  these  developed  countries  are  no  lower  than  for  op- 
erating a  similar  facility  in  the  United  States. 

We  must  consider  therefore  what  happens  if  U.S.-trained  foreign 
students,  are  forced  to  leave  this  country. 
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First,  will  be  the  export  of  nonengineering  jobs  out  of  the  United 
States  via  one  of  two  routes.  Either  U.S.  firms  will  be  forced  to  re- 
locate facilities  overseas  or  they  will  simply  lose  ground  competi- 
tively to  foreign  firms.  In  either  case,  U.S.  employment  will  suffer. 
At  Intel,  there  are  five  nontechnical  jobs  for  every  employed  engi- 
neer. In  the  economy  as  a  whole,  27  jobs  depend  on  each  engineer. 
The  growth  in  employment  that  our  high  tech  industries  can  gen- 
erate to  compensate  for  cutbacks  in  "smokestack"  American  will 
be  "cut  off  at  the  knees"  if  engineering  talent  in  unnecessarily  re- 
stricted. Engineers  create  jobs  for  other  Americans. 

Those  engineers  who  argue  for  the  student  restriction  aren't  con- 
sidering the  impact  on  other  U.S.  citizens  who  will  benefit  from  job 
growth  that  comes  when  companies  have  the  needed  technical 
talent. 

Another  problem  will  be  a  further  roadblock  in  our  universities' 
efforts  to  hire  professors  in  the  engineering  schools  in  order  to  in- 
crease the  supply  of  American  graduates  as  will  be  discussed  at 
greater  length  by  the  representative  of  the  AAU. 

Industry  has  taken  steps  to  counteract  that  problem.  AEA's 
board  of  directors  has  set  a  goal  for  each  of  our  member  companies 
to  invest  2  percent  of  R&D  expenditures  in  engineering  education. 
In  fact,  industry  spending  in  support  of  science  at  universities  has 
increased  400  percent  in  the  past  decade. 

In  summary,  engineers  create  products  that  lead  to  jobs  for  non- 
engineers.  Restricting  our  ability  to  hire  engineers  in  the  United 
States  will  lead  to  lower  relative  employment  in  the  United  States 
far  exceeding  the  number  of  engineers  being  debated.  The  long- 
term  solution  must  come  by  increasing  the  supply  of  U.S.  citizen 
engineering  graduates,  not  be  restricting  immigrants.  This  cannot 
happen  unless  U.S.  universities  get  significantly  more  resources  for 
their  engineering  departments.  AEA  and  its  individual  members 
have  an  active  program  to  support  our  universities  to  the  tune  of 
tens  of  millions  of  dollars  anually.  Congress  can  be  most  helpful  by 
directing  its  efforts  toward  support  of  this  and  other  similar  pro- 
grams prior  to  any  plans  to  close  the  safety  valve  of  legal  immigra- 
tion. 

Thank  you, 

Mr.  Mazzou.  Thank  you  very  much,  Mr.  Calhoun. 

[The  complete  statement  follows:] 
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Before  the 

Subcommittee  on  Imnigration,  Refugees,  and  International  Law 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

March  10,  1983 

•  Restrictions  on  foreign  graduates  needed  as  faculty  or  as 
industry  engineers  jeopardize  U.S.  high  tech  companies' 
ability  to  grow  and  compete  economically  and  militarily. 

t  Shortages  of  U.S.  electrical/electronic  and  computer 
engineers  are  caused  by  high  rates  of  company  growth  and 
an  inability  of  universities  to  increase  U.S.  graduates 
due  to  a  lack  of  faculty. 

•  Industry  is  actively  engaged  in  programs  to  increase  the 
supply  of  technically  trained  U.S.  citizens,  but  it  cannot 
do  it  alone  nor  overnight. 

•  Tightening  legal  immigration  for  foreign  graduates  will 
result  in  a  net  loss  of  jobs  for  U.S.  citizens  and  in 
exporting  technological  brainpower  to  competing  nations. 
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Statement  of  John  Calhoun 

for  the  American  Electronics  Association 

Before  the 

Subcommittee  on  Immigration,  Refugees,  and  International  Law 

Committee  on  the  Judiciary 

United  States  House  of  Representatives 

March  10,  1983 

Mr.  Chairman  and  Members  of  this  Distinguished  Committee: 

My  name  is  John  Calhoun.   I  am  Director  of  Business  Development  at  Intel 
Corporation  in  Santa  Clara,  California.  I  am  appearing  before  you  today  on 
behalf  of  the  American  Electronics  Association  (AEA). 

The  American  Electronics  Association  represents  over  2,000  growing  high 
technology  companies  in  43  states.  The  association's  membership  encompasses 
all  segments  of  the  U.S.  electronics  industries,  including  manufacturers  and 
suppliers  of  computers  and  peripherals,  telecommunications  equipment, 
defense  systems  and  products,  instruments,  semiconductors  and  other 
components,  software,  research,  and  office  systems.  A  majority  of  AEA's 
member  companies  employ  fewer  than  500  employees.  AEA's  fundamental  purpose 
is  to  provide  a  healthy  business  environment  for  our  industry,  including 
such  characteristics  as  an  adequate  pool  of  qualified  technical  people. 
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OUR  CONCERNS 

AEA  is  primarily  concerned  with  one  provision  In  H.R.-1510,  which  relates  to 
legal  immigration.  This  provision  is  section  212  regarding  students.  Our 
concerns  with  the  Senate  version  of  this  bill  are  summarized  in  enclosure  1, 
"Problems  Related  to  S.529."  If  the  Senate  version  of  the  bill  is  passed, 
it  will  interfere  significantly  with  industry's  ability  to  solve  the 
shortage  of  trained  technical  manpower.  The  bill  will  make  it  more 
difficult  for  U.S.  industry  to  make  use  of  the  technical  skills  and 
knowledge  of  alien  students  who  are  trained  in  U.S.  universities,  and 
additionally  will  make  it  more  difficult  for  U.S.  industry  to  bring  in 
trained  technical  talent  from  outside  the  U.S.  when  there  is  no  one  with  the 
necessary  training  available  in  the  U.S. 

We  are  more  amenable  to  the  language  in  H.R.-1510  and  want  to  commend  this 
Committee  for  its  consideration  of  our  problems.  We  want  to  extend  our 
special  appreciation  to  Chairman  Mazzoli  for  visiting  us  in  California  last 
fall  and  opening  a  dialogue  with  the  electronics  industry.  However,  we  want 
to  reiterate  our  concerns  so  that  the  final  bill  that  is  passed  by  Congress 
does  not  result  in  any  tighter  limits  on  student  immigration  than  are 
already  in  the  bill.  We  would  also  urge  the  committee  to  remove  the  six 
year  time  limit;  the  requirement  that  waivers  be  granted  only  to  students 
applying  for  immigrant  visas;  and  the  requirement  for  students  to  leave  the 
country,  if  only  briefly,  in  order  to  change  their  status.   These 
provisions,  if  kept,  would  add  to  the  bureaucracy  and  in  some  cases  provide 
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undue  hardship  with  little  benefit.   (See  enclosure  2,  analysis  of  the  bill 
by  immigration  attorney  Allen  Jackson.) 

SUMMARY  OF  TESTIMONY 

A  shortage  of  electrical/electronic  (EE)  and  computer  (CE)  engineers  exists 
today  that  inhibits  our  industry's  ability  to  grow  and  compete  on  the  world 
market.  We  are  currently  dependent  on  our  ability  to  hire  immigrants, 
primarily  students  graduating  from  U.S.  universities,  in  order  to  compensate 
partially  for  the  total  shortage.   If  this  source  of  talent  is  removed  from 
us  before  an  adequate  supply  of  trained  U.S.  citizens  becomes  available  then 
there  will  be  serious  negative  repercussions  on  our  industry,  our  economy, 
and  our  national  defense  without  any  material  offsetting  benefits  to  the 
U.S.  Engineers  create  products  that  lead  to  jobs  for  non-engineers. 
Restricting  our  ability  to  hire  engineers  in  the  U.S.  will  lead  to  lower 
relative  employment  in  the  U.S.  far  exceeding  the  number  of  engineers  being 
debated.  The  long-term  solution  must  come  by  increasing  the  supply  of  U.S. 
citizen  engineering  graduates,  not  by  restricting  immigrants.  This  cannot 
happen  unless  U.S.  universities  get  significantly  more  resources  for  their 
engineering  departments.  AEA  and  its  individual  members  have  an  active 
program  to  support  our  universities  to  the  tune  of  tens  of  millions  of 
dollars  annually.  AEA's  program  was  initiated  one  year  ago  and  has  been 
growing  rapidly.  Congress  can  be  most  helpful  by  directing  its  efforts 
toward  support  of  this  and  other  programs  prior  to  any  plans  to  close  the 
safety  valve  of  legal  immigration. 
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THE  PROBLEM 

Electronics  has  become  an  intrinsic  part  of  the  American  way  of  life--from 
the  watches  we  wear,  to  the  automobiles  we  drive,  to  a  new  generation  of 
conventional  weaponry  and  armaments  which  gives  us  that  "critical 
technological  edge"  that  helps  maintain  our  national  security  and  the 
balance  of  world  power.  As  a  result,  the  electronics  industry  experienced  a 
phenomenal  annual  growth  rate  of  17%  during  the  1970s.  By  1979,  high 
technology  companies  accounted  for  75%  of  the  net  increase  in  manufacturing 
jobs  from  1955  to  1979.  By  1981,  information  technology  accounted  for  46% 
of  the  GNP. 

The  Scientific  Manpower  Commission  reports  that  science  and  engineering 
employment  in  the  industrial  sector  increased  9%  per  year  between  1979  and 
1981,  up  from  8%  during  1977-79  and  from  7%  during  1973-1977. 

An  October  1982  report  by  the  Business-Higher  Education  Forum,  a  group  of 
nearly  80  company  and  university  top  executives,  indicates  that  the  demand 
for  new  qualified  engineers  is  expected  to  continue  to  increase 
substantially  through  1990.  This  high  demand  appears  to  be  driven  by  the 
following  trends:  the  continuing  development  and  rearmament  of  the  U.S. 
defense  establishment,  the  continuing  need  for  more  effective  use  of  limited 
energy  and  material  resources,  the  expanding  direct-service  roles  of 
engineering  consultants  in  both  traditional  and  new  fields,  the  continuing 
expansion  of  technologically-based  governmental  programs  and  activities,  the 
increasing  penetration  of  new  technology  into  all  industrial  and  service 
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activities,  and  a  broad  advance  in  the  rigor  and  level  of  most  engineering 
functions.  Thus,  this  demand  is  generated  by  a  diversity  of  trends  and  is 
not  a  single-dimension  demand  dependent  on  one  objective  and  one  consumer, 
as  has  been  the  case  in  the  past. 

In  fact,  the  Bureau  of  Labor  Statistics  projects  that  U.S.  employment  of 
electrical  engineers  will  grow  from  nearly  300,000  in  1978  to  about  450,000 
by  1990.  Ironically,  the  very  success  of  the  electronics  industry  has 
created  one  of  our  most  serious  problems:  a  need  for  technical  people  that 
outpaces  the  supply. 

Despite  the  growing  demand »  the  number  of  new  engineers  produced  by  U.S. 
universities  has  not  kept  pace.  A  flurry  of  applicants  to  engineering 
schools  in  recent  years  has  resulted  in  entrance  standards  being  raised  to 
the  point  where  sometimes  only  straight  A  students  are  admitted.  Following 
a  brief  period  of  admitting  much  larger  student  bodies,  engineering  schools 
have  started  to  cap  and  even  cut  back  on  enrollments  due  to  lack  of  faculty, 
equipment,  and  facilities. 

Just  last  week.  Dr.  George  E.  Pake,  Xerox  Research  Center  group  vice 
president,  was  quoted  in  Electronic  News:  "The  shortage  of  trained  people 
bids  up  industrial  salaries  at  a  time  when  university  resources  have  been 
seriously  eroded  by  inflation.  Our  universities  produce  only  about  200 
computer  science  Ph.Ds  annually — about  the  number  just  one  major  corporation 
recently  stated  it  needs  to  hire  each  year." 
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Until  universities  get  more  resources,  they  will  not  be  able  to  increase  the 
supply  of  engineers  significantly. 

The  competition  for  technical  people  that  has  resulted  from  the  phenomenal 
growth  of  the  industry  has  resulted  in  rapid  salary  increases  for  engineers. 
AEA's  annual  salary  survey  indicates  that  the  average  salary  for 
non- supervisory  degreed  engineers  was  $23,544  as  of  January  1982  for 
engineers  one  year  out  of  school  compared  with  $14,136  five  years 
earlier--an  increase  of  66%.  This  is  10%  greater  than  the  rate  of  inflation 
over  the  same  period  according  to  the  Economic  Report  of  the  President, 
February  1983.  The  same  report  noted  that  median  male  employees'  wages  grew 
6.5%  less  than  inflation.  Thus  engineers'  salaries  grew  16.5%  more  than  the 
median  salary  growth. 

Another  survey,  by  the  College  Placement  Council,  resulted  in  slightly 
different  numbers,  but  the  same  conclusion.  In  their  CPC  Salary  Survey:  A 
Study  of  1981-82  Beginning  Offers,  Formal  Report  No.  2  (Bethlehem,  PA,  March 
1982),  CPC  reported  beginning  salaries  for  B.S. -degreed  engineers  in  spring 
1982  ranged  from  $23,000  to  over  $32,000.  This  survey  also  showed  that 
B.S. -engineering  candidates  received  about  60%  of  all  job  offers  extended  to 
baccalaureate  candidates  in  the  spring  of  1982.  This  evidence  of  higher 
demand  for  engineers  compared  to  other  disciplines  helps  to  validate  the 
perspective  that  shortages  in  certain  engineering  fields  exist. 
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Looked  at  from  the  international  perspective,  the  U.S.  clearly  lags  in  the 
quantity  of  engineering  graduates.  For  every  one  million  population,  the 
Soviet  Union  graduates  260  electrical  engineers  each  year,  Japan  graduates 
163,  and  the  U.S.  graduates  67.  For  every  10,000  population,  70  in  the  U.S. 
and  400  in  Japan  are  engineers.  According  to  the  1980  Presidential  Report 
on  Engineering  and  Science  Education,  the  U.S.  lags  fourth  in  scientific 
literacy  behind  the  Soviet  Union,  West  Germany,  and  Japan.  Engineering 
accounts  for  only  6%   of  the  total  undergraduate  degrees  awarded  in  the  U.S., 
but  21%  of  those  awarded  in  Japan,  35%  of  those  awarded  in  the  Soviet  Union, 
and  37%  of  those  awarded  in  West  Germany. 

This  is  occurring  at  a  time  when  competition  from  abroad  is  Increasing  at  a 
rate  that  is  alarming.  In  the  last  few  years  for  example,  the  Japanese  have 
captured  up  to  70%  of  the  U.S.  market  in  one  of  the  most  important  computer 
memory  parts  known  as  the  64K  RAM.  A  few  years  ago  their  share  of  the 
dynamic  RAM  market  in  the  U.S.  was  insignificant.  The  competition  is 
weighted  on  the  side  of  the  countries  with  the  technical  human  resources  to 
develop  new  technologies  and  to  produce  quality  products  to  meet  market 
demand.  Clearly,  other  countries  are  rapidly  surpassing  the  U.S.  in 
developing  these  human  resources. 

One  can  only  reach  the  conclusion  that  Stephen  Kahne,  Director,  Division  of 
Electrical,  Computer  and  Systems  Engineering,  National  Science  Foundation, 
did  when  he  said  in  IEEE's  Spectrum  (June  1981,  p.  50),  "It  is  no  longer  an 
open  question  of  whether  the  shortage  of  electrical  engineers  in  the  U.S. 


628 


Is,  or  is  not,  a  crisis.   It  is.  Sooner  or  later  every  sector  of  the 
economy  depending  upon  electrical  engineering  will  be  affected." 

We  in  the  industry  have  been  forced  to  hire  immigrants  in  order  to  grow  (see 
enclosure  3).  At  Intel  Corp.,  for  example,  foreign  engineers  make  up  50%  of 
the  M.S.  degree  graduates  and  66%  of  the  Ph.D.  graduates  hired  through  the 
U.S.  university  system.  At  Measurex  Corp.,  immigrants  equal  33%  of  the  R&D 
staff.  At  Rolm  Corp.,  20%  of  their  new  college  hires  with  engineering 
degrees  are  non-U. S.  citizens.  Rolm  typically  hires  10-20%  fewer  engineers 
than  they  need  and  always  has  openings  for  experienced  engineers  which  they 
are  unable  to  fill  because  of  the  lack  of  qualified  people. 

In  addition,  the  employment  of  recent  immigrants  has  been  critical  to  the 
success  of  our  businesses.  For  example,  Intel  Corp.'s  most  notable 
inventors  include  engineers  from  Italy,  Japan,  France,  Israel,  and  Hong 
Kong.  Even  Intel's  president  is  an  inmiigrant  to  the  U.S. 

Just  six  days  ago,  on  March  4,  in  a  speech  before  the  Commonwealth  Club  in 
San  Francisco,  President  Reagan  praised  Daisy  Systems  Corporation  as  a 
company  "with  the  burning  commitment  we  need  to  make  our  country  great." 
Mr.  Aryeh  Finegold,  founder  and  president  of  Daisy  Systems,  which  now 
provides  work  for  approximately  150  other  workers  (100  more  than  one  year 
ago)  entered  the  U.S.  on  an  H-1  visa  in  1979  to  work  for  Intel.  Had  the 
immigration  restrictions  under  consideration  now  been  in  effect  at  that 
time,  Mr.  Finegold  would  probably  not  have  been  admitted  to  the  U.S.  at  all. 
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The  problem  is  absolutely  one  of  a  shortage  and  not  one  of  lower-cost  labor. 
The  Electronic  Engineering  Times  Salary  Survey  (April  26,  1982)  reports  that 
foreign-born  EEs'  salaries  tend  to  cluster  slightly  more  around  both  the  low 
and  the  high  ends  of  the  salary  scale.  The  competition  for  engineers  is 
such  that  the  system  doesn't  allow  for  cheap  hires.  There  is  adequate 
evidence  that  engineers'  salaries  have  not  been  depressed  by  the  hiring  of 
foreign  engineers.  (See  enclosure  4.)  Silicon  Valley  is  well  known  for  the 
high  turnover  between  firms  competing  for  engineering  talent.  Residents  of 
Silicon  Valley  are  bombarded  by  billboards,  radio,  and  TV  ads  of  companies 
seeking  engineers  for  employment,  even  in  the  depth  of  the  recession.  Both 
defense  and  non  defense  companies  offer  bounties  of  $500  to  $2,000  to 
employees  who  recruit  a  new  engineer  for  the  firm. 

The  shortage  is  so  severe  that  Intel  has  already  opened  design  facilities  In 
Israel,  France,  and  Japan  simply  due  to  the  availability  of  highly  skilled 
technical  talent.  Experience  has  shown  that  costs  of  operating  an  R&D 
facility  in  these  developed  countries  are  no  lower  than  for  operating  a 
similar  facility  in  the  U.S.,  but  these  other  countries  do  have  a  better 
supply  of  engineers.  Other  companies  that  have  established  research  and 
development  centers  in  Israel  due  to  the  availability  of  technical  talent 
include  AVX  Corp.,  Control  Data,  Motorola,  and  National  Semiconductor. 
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CONSEQUENCES  OF  FURTHER  RESTRICTING  THE  HIRING  OF  IMMIGRANT  ENGINEERS 

Enclosure  5  to  this  testimony  is  a  memo  from  Mr.  Eric  Brooker,  Vice 
President  of  Engineering  at  Andrew  Corporation  in  Illinois.  Mr.  Brooker,  an 
emigre  from  Australia,  describes  a  rule  applied  in  Australia  for  two  decades 
following  World  War  II  which  was  similar  to  that  proposed  in  section  212  of 
H.R.  1510.   It  required  foreign  students  trained  in  Australian  universities 
to  return  home  for  at  least  two  years  after  graduation,  as  does  section  212. 
This  not  only  deprived  Australia  of  individuals  who  could  have  made 
excellent  contributions  to  Australian  technology  but  also  resulted  in 
considerable  ill-will  directed  at  Australia.  In  addition,  and  more 
importantly,  the  best  of  these  graduates  did  not  return  to  their  home 
countries  but  rather  took  positions  in  other  technology-rich  countries  where 
opportunities  were  greater  and  where  they  were  in  direct  competition  with 
Australia.  If  the  U.S.  is  concerned  about  exporting  technology  to  our 
competitors,  we  must  consider  the  realities  of  forcing  U.S.-trained  persons 
to  leave  this  country. 

The  first  consequence  will  be  the  exportation  of  non-engineering  jobs  out  of 
the  U.S.  via  one  of  two  routes.  Either  U.S.  firms  will  accelerate  the 
relocation  of  facilities  overseas,  where  the  engineers  are,  in  order  to 
develop  and  produce  competitive  technical  products  or  they  will  simply  lose 
ground  competitively  to  foreign  firms.   In  either  case,  U.S.  employment  will 
suffer  to  a  much  larger  extent  than  the  number  of  engineers  in  question.  At 
Intel,  there  are  five  non-technical  jobs  for  every  engineer  employed.  In  the 
economy  as  a  whole,  27  jobs  depend  on  each  engineer.  The  growth  in 
employment  that  everyone  is  hopeful  will  come  from  high-tech  to  compensate 
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for  cutbacks  in  "smokestack"  America  will  be  "cut  off  at  the  knees"  if 
engineering  talent  is  unnecessarily  restricted.  Engineers  create  jobs  for 
other  Americans  rather  than  taking  them  away. 

Small  companies  may  suffer  even  more  from  the  lack  of  technical  manpower. 
Small  new  companies  are   at  a  disadvantage  compared  to  large  ones  in 
providing  attractive  benefits  to  attract  top  engineers,  and  they  do  not  have 
the  capability  to  conduct  extensive  in-house  training  programs.  Yet  they 
create  new  jobs  much  faster  than  mature  companies.  A  1977  AEA  survey 
indicated  that  although  mature  companies  had  an  average  of  27  times  more 
employees  than  young  companies,  those  young  companies  created  an  average  of 
89  new  jobs  per  company  versus  an  average  of  only  69  new  jobs  per  mature 
company  during  the  preceeding  year. 

Those  individual  engineers  who  would  favor  tighter  legal  immigration 
controls  are  likely  not  considering  the  impact  on  U.S.  citizens  who  will 
benefit  from  job  growth  that  comes  when  companies  have  the  technical  talent 
to  grow  and  expand. 

The  second  consequence  of  tighter  legislation  is  that  it  could  negatively 
impact  productivity.  Enclosure  6  shows  the  relationship  between  the 
percentage  of  engineers  produced  (and  presumably  retained)  by  a  nation  and 
the  growth  of  productivity  experienced  by  the  nation.  There  is  a  clear 
direct  relationship  between  percent  of  engineers  and  percent  rise  in 
productivity.  Expelling  foreign  engineering  graduates  from  the  U.S.  lowers 
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the  number  available  for  employment,  thus  likely  having  some  adverse  effect 
on  U.S.  productivity. 

The  third  negative  outcome  may  be  a  weaker  defense  capability.   In  addition 
to  the  overall  loss  of  competitive  economic  strength  versus  other  nations, 
U.S.  defense  programs,  lacking  needed  technical  talent  to  design,  produce, 
and  service  defense  arms  and  weaponry  may  be  delayed  and  become  more 
expensive. 

Air  Force  Systems  Command  In  November  1981  included  about  12,000  scientists 
and  engineers.  According  to  General  Robert  T.  Marsh,  Commander,  Air  Force 
Systems  Command,  it  was  operating  with  about  700  fewer  engineers  than 
authorized.  He  was  quoted  in  the  October  26,  1981,  Electronic  News  as 
saying  that  the  Air  Force  was  short  1100  engineers  to  meet  minimum  needs. 

While  the  armed  forces  and  the  defense  industry  do  not  typically  hire 
non-U. S.  citizens,  increased  competition  for  a  smaller  pool  of  engineers 
will  be  reflected  in  the  defense  area.  In  addition,  the  Department  of 
Defense  is  increasingly  concerned  about  the  export  of  technology.  What 
better  way  to  aggravate  the  problem  than  forcing  engineers  trained  in 
leading  edge  technologies  to  leave  the  U.S. 

The  fourth  problem  will  be  a  further  roadblock  in  our  universities'  efforts 
to  hire  professors  in  the  engineering  schools  to  increase  U.S.  citizen 
graduates.   In  fact,  without  the  supply  of  well-qualified  and  highly 
motivated  foreign  students  and  teachers,  few  engineering  colleges  could  have 
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sustained  their  research  programs  and  faculty  commitments  over  the  past 
several  years. 

Dr.  Ken  Haughton,  Dean  of  Engineering  at  the  University  of  Santa  Clara  in 
the  Silicon  Valley,  notes  that  in  a  recent  attempt  to  fill  an  electrical 
engineering  professorship  position,  21  of  the  24  applicants  were  foreign. 
"Foreign  people  are  a  large  fraction  of  engineering  faculty  in  this  country. 
I'd  like  to  have  U.S.  citizens,  but  since  I  can't  get  them  I  rely  on  foreign 
faculty,"  says  Haughton. 

What  tighter  immigration  restrictions  will  not  do  is  increase  the  number  of 
U.S.  engineers.  In  fact,  it  is  even  unlikely  that  the  kinds  of  immigrant 
engineers  needed  in  the  U.S.  will  return  to  underdeveloped  countries.  As 
Mr.  Brooker  pointed  out,  Australia's  experience  was  that  they  went  to  other 
developed  countries.  Frank  Williams  of  Hewlett-Packard  Company  stated  it 
another  way  when  he  said,  "If  this  bill  (S.529)  passes  unamended,  the  net 
effect  Is  we'll  be  training  engineers  for  our  foreign  competitors.  I  don't 
think  that's  really  the  intent  of  Congress.  We  already  have  a  difficult 
time  getting  well-qualified,  state-of-the-art  engineers  regardless  of 
nationality.  If  we  can't  hire  foreign  graduates,  I'm  sure  our  foreign 
competitors  will  be  delighted  to  hire  them." 

CAUSES  OF  THE  SHORTAGE  OF  ENGINEERS 

The  problem  lies  not  in  a  lack  of  interested  students  but  in  a  lack  of 
faculty  members  to  teach  them.  Nationally  there  are  an  estimated  1,600  to 
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2,000  engineering  faculty  vacancies,  over  half  of  which  have  been  unfilled 
for  more  than  one  year.  This  represents  about  10%  of  the  total  authorized 
engineering  faculty  positions.  The  vacancy  rate  approaches  50%  in  some 
fields  such  as  solid  state  electronics,  computer  engineering,  and  digital 
systems. 

Unfortunately,  the  trend  is  in  the  wrong  direction.  While  the  number  of 
B.S.  engineering  degrees  (i.e.,  the  workload  for  professors)  increased 
almost  50%  over  the  past  decade  and  the  undergraduate  enrollment  doubled 
(according  to  Engineering  Research  Council  data),  Ph.Ds  granted  in 
engineering  (the  source  of  new  faculty)  decreased  by  nearly  25%.  And 
increasingly  more  of  these  Ph.Ds  have  been  granted  to  foreign  students  due 
to  a  lack  of  U.S.  citizen  interest  in  continuing  on  for  a  Ph.D.   In 
electrical  engineering  B.S.  degrees  increased  14%  between  1970  and  1980, 
while  the  number  of  M.S.  degrees  granted  declined  10%  and  the  number  of 
Ph.Ds  declined  40%. 

A  survey  conducted  during  1982  by  the  American  Association  of  Engineering 
Societies  found  that  the  average  salary  (not  starting  salary)  for 
engineering  assistant  professors  as  of  September  1981  was  $24,100.  Compare 
this  with  the  average  salaries  at  that  time  for  new  B.S.  engineers  in 
industry,  which  ranged  from  $22,473  for  new  civil  engineers  to  $30,432 
starting  salary  offers  for  petroleum  engineers.  Consider  that  obtaining  a 
Ph.D.  degree  to  go  into  teaching  requires  at  least  four  more  years  of  study, 
at  a  cost  of  up  to  $20,000  per  year  for  living  costs  and  tuition  at  a 
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private  school.   It  is  then  understandable  that  little  incentive  exists  for 
U.S.  citizens  to  obtain  a  Ph.D.  to  teach.  As  a  result  of  this  lack  of 
interest,  graduate  engineering  programs  have  filled  empty  slots  with 
interested  foreign  engineering  students,  to  the  point  that  about  one-half  of 
the  Ph.Ds  awarded  in  electrical  engineering  last  year  went  to  foreign 
students.  The  increases  in  foreign  student  enrollments  at  the  graduate 
level  have  not  caused  U.S.  graduate  students  to  be  displaced  or  denied 
admission.  The  problem  is  that  too  few  U.S.  nationals  choose  to  continue 
study  at  the  doctoral  level. 

Engineers  who  do  go  on  to  get  a  doctorate  are  then  faced  with  the  choice  of 
taking  a  teaching  job  at  about  $24,000  per  year  (often  less)  or  taking  a  job 
in  industry  at  about' $33,500  to  $35,000,  the  average  starting  salary  for 
Ph.Ds.  As  a  result,  fewer  of  the  declining  number  of  Ph.Ds  are   choosing  to 
teach.  For  example,  ten  years  ago  an  estimated  50%  of  new  Stanford 
engineering  Ph.D.  graduates  chose  to  teach,  but  last  year  only  24%  did  so. 

As  stated  by  James  Botkin,  Dan  Dimancescu,  and  Ray  Stata  in  "High 
Technology,  Higher  Education,  and  High  Anxiety"  (Technology  Review,  October 
1982): 

Market  forces  are  polarizing  salaries  to  such  an  extent  that 
the  option  to  become  a  professor  is  now  looking  more  and  more 
like  a  financial  chastity  vow.  And  the  fewer  faculty  there 
are,  the  more  onerous  is  the  workload  for  those  that  remain. 
Since  student-to-faculty  ratios  are  increasing,  the  average 
engineering  faculty  member  has  a  teaching  burden  40%  greater 
than  ten  years  ago. 
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These  same  authors  point  out  that  the  cost  of  filling  1,600  vacant  faculty 
positions  at  an  average  salary  of  $25,000  and  giving  the  entire  national 
engineering  faculty  a  30%  raise  to  make  academic  salaries  more  competitive 
with  industry  would  total  about  the  same  amount  ($190  million)  as  six  and 
one-half  hours  of  expenditures  by  the  Department  of  Defense. 

But  salaries  are  not  the  sole  culprit  in  luring  engineers  from  teaching  jobs 
to  Industry.  As  referred  to  above,  the  increased  teaching  burdens  resulting 
from  the  faculty  shortage  have  made  teaching  a  less  attractive  career,  as 
has  the  lack  of  up-to-date  equipment  and  facilities.  Inadequate  and 
outdated  laboratory  equipment  and  facilities  make  It  Impossible  to  prepare 
students  for  state-of-the-art  technology.  Latest  estimates  to  modernize 
U.S.  engineering  colleges  range  from  $500  million  to  over  $1  billion.  The 
inability  to  provide  sufficient  equipment  for  undergraduate  laboratories 
limits  the  number  of  students  that  may  be  served,  and  the  increasing 
obsolescence  of  the  existing  equipment  detracts  from  the  quality  of  the 
education  provided. 

As  a  result  of  these  problems,  the  quality  of  engineering  education  Is 
deteriorating.  The  Accreditation  Board  of  Engineering  and  Technology  (ABET) 
reports  that  from  1980  to  1981,  31%  fewer  engineering  programs  received  the 
full  6-year  accreditation,  and  71%  more  were  noted  as  "needing  improvement." 
Engineering  college  enrollments  have  doubled  In  ten  years  without  a 
corresponding  Increase  in  either  faculty  or  equipment.  This  has  resulted  in 
a  cutback  of  course  offerings  by  54%  of  U.S.  engineering  Institutions.  The 
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increase  in  undergraduate  students  has  strained  the  capacity  of  university 
resources.  Faculty  shortages  have  forced  more  than  20  major  universities  to 
cap  or  cut  back  engineering  enrollments. 

The  National  Engineering  Action  Conference  (NEAC),  a  joint  conference  of 
education,  industry,  government,  and  the  engineering  profession  held  in 
1982,  summarized  the  present  status  of  engineering  education  as  follows: 

The  state  of  engineering  education  in  the  United  States  is 
deteriorating  severely. 

...with  undergraduate  engineering  enrollments  at  all- 
time  highs,  at  least  1,600  engineering  faculty  positions 
stand  empty.  Further,  only  a  fraction  of  the  candidates 
necessary  to  fill  such  positions  are  actually  pursuing 
advanced  degrees;  an  even  smaller  fraction  are  choosing 
academic  careers.-  If  not  addressed,  the  faculty  shortage 
will  inevitably  bring  a  sharp  deterioration  in  the  quality 
of  engineering  education,  with  serious  consequences  for  the 
nation's  key  industries  and  defense  in  a  competitive, 
dangerous  world. 

We  urge  that  all  concerned  focus  their  efforts  on  these 
two  chief  objectives: 

1.  To  fill,  with  qualified  personnel,  the  engineering 
faculty  vacancies,  and 

2.  To  make  engineering  faculty  careers  more  attractive  by 
enhancing  the  academic  environment. 

WHAT  INDUSTRY  IS  DOING 

In  recognition  of  this  problem,  industry  has  taken  steps  to  begin  to 
counteract  it.  AEA's  Board  of  Directors  has  set  a  goal  for  each  of  our 
member  companies  to  invest  2%  of  R&D  expenditures  in  engineering  education 
in  cash  or  cash  equivalents.  AEA  has  established  the  Electronics  Education 


638 


Foundation  to  encourage  and  aid  contributions  to  engineering  education  by 
our  member  companies.  The  Foundation's  goal  is  to  raise  300  faculty 
development  grants  of  approximately  $10,000  each  to  help  universities 
recruit  and  retain  faculty,  and  200  graduate  student  grants  at  an  average  of 
$15,000  per  year  for  four  years  per  grant  to  U.S.  citizens  who  plan  to 
pursue  a  teaching  career  in  electrical,  electronic,  or  computer  engineering. 
In  addition,  member  companies  are  encouraged  to  donate  state-of-the-art 
equipment  to  engineering  schools,  which  simply  do  not  have  the  funds  to  keep 
their  equipment  up  to  date.  Enclosures  7  through  10  further  describe  the 
Foundation  program,  and  enclosure  11  outlines  an  AEA  publication  describing 
numerous  joint  industry-university  programs  for  the  purpose  of  encouraging 
replication. 

Hewlett-Packard  Co.  is  vanguarding  AEA's  Faculty  Development  Program  by 
committing  funds  for  50  graduate  fellowship-loans  for  U.S.  citizens  over  the 
next  eight  years  at  a  cost  of  $6  million.  Control  Data  in  cooperation  with 
AEA's  Foundation  recently  announced  a  $6  million  contribution  of 
microcomputers  and  lower  division  engineering  courseware  to  some  100 
engineering  colleges  and  universities. 

AEA  has  also  organized  committees  composed  of  industry  executives  around  the 
country  to  develop  action  plans  to  address  the  problem  on  a  regional  or 
state  basis,  raising  $10  million  dollars  for  1983. 
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The  National  Science  Foundation  estimates  that  industry  spending  on 
universities  has  increased  almost  fourfold  during  the  past  decade,  with  an 
estimated  $275  million  going  to  academic  laboratories  in  1982.  Enclosure  12 
describes  the  efforts  of  some  companies  and  organizations  to  assist  U.S. 
universities.  A  few  examples  include: 

0  In  1982  Intel  donated  $9.4  million  worth  of  products,  equipment, 
services,  or  cash  to  universities; 

0  In  1982  IBM  funded  more  than  90  fellowships  in  engineering,  computer 
science,  and  information  systems,  and  awarded  over  $750,000  in  grants  to 
departments  of  engineering  and  computer  science,  and  it  has  announced  it 
will  donate  $50  million  to  the  five  schools  that  come  up  with  the  best 
proposals  for  manufacturing  engineering  programs; 

0  General  Electric  Co.  has  increased  to  $10  million  the  money  it  gives 
annually  to  higher  education; 

0  American  Telephone  &  Telegraph  Co.  will  award  25  four-year  fellowships 
each  year  to  promising  science  students,  for  an  annual  cost  of  $2  million; 

0  Hughes  Aircraft  Co.  provides  about  $8  million  a  year  support  to 
colleges  and  universities  through  various  programs; 

0  Loral  Corp.  has  contributed  $165,000  for  a  microwave  laboratory  at  City 
College  of  New  York; 
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0  Motorola  has  given  $1.2  million  to  Arizona  State's  College  of 
Engineering  and  Applied  Sciences  to  support  its  Center  of  Engineering 
Excellence; 

0  Analog  Devices,  Inc.  has  contributed  $175,000  to  Massachusetts' 
University  of  Lowell  to  fund  a  new  engineering  professorship; 

0  3M  Co.  has  given  $1.2  million  to  two  research  centers  at  the  University 
of  Minnesota's  Institute  of  Technology; 

0  National  Semiconductor  has  donated  equipment  valued  at  $376,000  to 
Rochester  Institute  of  Technology  for  its  micro-electronics  program,  in 
addition  to  its  regular  assistance  to  12  other  engineering  schools 
nationally. 

SOME  MISCONCEPTIONS 

One  of  the  most  common  arguments  to  counter  predicted  "shortfalls"  of 
engineers  is  the  argument  that  engineering  employment  Is  cyclical.  To  some 
extent,  of  course,  this  is  true  of  any  type  of  employment.  Witness,  for 
example  the  downward  trend  in  all  areas  of  employment  that  accompanies  an 
economic  downturn  such  as  our  recent  one.  Nevertheless,  patterns  of 
engineering  employment  are  relatively  stable,  fluctuating  only  moderately  in 
response  to  shifts  in  economic,  social,  and  demographic  conditions. 
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Between  1963  and  1979,  for  example,  the  unemployment  rate  for  engineers 
varied  between  a  low  of  .7%  from  1966-68  and  a  high  of  2.9%  in  1971.   In 
only  four  of  the  years  was  the  rate  over  2%.  Yet  during  this  same  time  ' 
period,  the  unemployment  rate  for  all  professional  groups  varied  from  2+%  to 
6%.  Clearly,  engineering  is  no  more  "cyclical"  and  actually  less  so  than 
other  types  of  employment.   In  fact,  as  pointed  out  by  Daniel  C.  Drucker, 
president  of  the  American  Society  for  Engineering  Education,  "Engineering  is 
just  about  the  only  profession  or  occupation  other  than  medicine  in  which 
every  graduate  who  wishes  to  be  employed  as  a  member  of  the  profession  can 
obtain  a  position,  unless  the  economy  is  in  terrible  shape." 

A  1981  AEA  survey  showed  a  shortfall  between  supply  and  demand  of  some 
20,000  electrical/electronic  and  computer  engineers  annually  through  1985. 
The  state  of  the  current  economy  has  lessened  the  demand  only  slightly.  The 
supply  has  also  been  limited  due  to  many  engineering  colleges  capping  or 
cutting  back  enrollments  due  to  too  few  faculty.   It  needs  to  be  kept  in 
mind  that  as  the  economy  starts  to  improve,  the  demand  for  EE/CS  engineers 
will  far  outpass  the  supply.  Although  engineering  students  account  for  only 
6-to-7%  of  U.S.  graduates,  they  continue  to  receive  about  two-thirds  of  all 
job  offers  from  business  and  industry. 

Les  Hogan,  Director  of  Fairchild  Corporation,  points  out  the  importance  of 
our  need  for  human  resources— the  brainpower  that  drives  the  electronics 
Industry: 


642 


"Though  there  are  many  important  issues  worth  our  collective 
effort. ..as  I  look  at  the  next  ten  years,  I  worry  about  international 
competition.   If  we  lose  the  battle  in  the  irarketplace,  we  will  lose 
because  we  do  not  have  the  quantity  of  trained  people  necessary  to  keep 
leadership  in  the  industry.  This  is  the  single  most  important  issue 
our  industry  faces--bar  none!   Other  things  will  slow  us  down  and  make 
it  tougher,  but  we  can  still  win.  The  lack  of  qualified  technical 
people,  however,  means  we  cannpt  win." 

The  drive  to  limit  legal  immigration  in  areas  where  shortages  of  U.S. 

workers  exist  will  only  exacerbate  a  problem  that  industry,  education,  and 

state  and  federal  government  are  all  working  to  remedy.  However,  effective 

solutions  require  time.  New  professors  cannot  be  trained,  university 

salaries  cannot  be  made  competitive,  and  colleges  without  professors  cannot 

graduate  the  necessary  number  of  engineers  overnight. 


AEA's  position  has  been  endorsed  by  the  Reagan  Administration,  the  Alliance 
for  Immigration  Reform,  the  Business  Roundtable,  the  National  Association  of 
Manufacturers,  the  Semiconductor  Industry  Association,  the  American  Council 
on  Education,  the  Association  of  American  Universities,  and  many  other 
educational  associations. 
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Mr.  Mazzoli.  Dr.  Gray,  the  President  of  MIT,  but  also  here  on 
behalf  of  the  American  Association  of  Universities. 

Mr.  Gray.  Thank  you.  I  am  pleased  to  present  the  views  of  the 
higher  education  and  my  own  institution  on  the  Immigration 
Reform  and  Control  Act. 

International  students,  research  staff  and  faculty  are  an  integral 
part  of  the  American  university.  The  Immigration  Reform  and 
Control  Act,  as  presently  constituted,  could  have  an  adverse  impact 
on  the  quality  of  education  and  research  in  the  United  States  by 
making  it  more  difficult  for  highly  educated  scientists,  engineers 
and  scholars  to  remain  temporarily  or  permanently  as  teachers  or 
researchers.  We  would  be  deprived  of  an  invaluble  source  of  talent- 
ed people  who  have  much  to  offer  the  United  States. 

Our  universities  must  have  access  to  the  best  faculty.  This  bill,  if 
unamended,  would  limit  that  access.  Our  case  rests  on  the  national 
interest  in  the  quality  of  scholarship,  teaching  and  research  in 
America's  greatest  universities. 

Since  World  War  II,  university  faculty  in  science  and  engineer- 
ing have  led  the  world  in  the  quality  of  their  research.  Their  dis- 
coveries enable  American  companies  to  develop  technologies  and 
products  that  compete  effectively  in  world  markets.  We  can  be 
equally  proud  of  the  quality  of  our  scholarship  in  the  arts  and  let- 
ters and  other  disciplines. 

A  significant  fraction  of  these  teachers  and  researchers  are  for- 
eign born.  At  MIT,  for  example,  that  fraction  is  about  15  percent. 
We  need  to  leave  the  immigration  door  open  enough  to  allow  those 
who  have  the  potential  to  benefit  our  Nation  to  come  or  to  stay  at 
our  U.S.  universities. 

Academic  search  committees  have  one  goal  in  common,  whatever 
institution  they  represent — to  find  the  best  qualified  scholars  to 
teach  their  student  and  conduct  research.  We  are  concerned  with 
attracting  the  most  able  staff  possible,  those  with  the  potential  for 
greatness  as  well  as  those  who  are  already  celebrated.  Nationality 
is  not  and  should  not  be  an  issue. 

Last  year,  the  Senate  version  of  the  bill  deleted  from  existing 
law  the  provision  that  requires  the  Secretary  of  Labor  to  determine 
that  "equally  qualified"  American  workers  are  available  for  a  fac- 
ulty position  before  he  can  deny  labor  certification  to  a  member  of 
the  teaching  profession.  The  House,  I  am  happy  to  say,  retained 
this  important  provision  and  added  an  amendment  (proposed  by 
Congressman  Frank)  to  expand  its  coverage  to  include  college  and 
university  researchers  with  doctoral  degrees  as  well.  I  support  fully 
the  House  version  and  I  hope  that  the  final  language  of  the  bill 
will  contain  this  additional  provision. 

It  is  important  to  America's  economy  and  security  that  U.S.  col- 
leges and  universities  be  able  to  choose  the  best  qualified  people  for 
teaching  and  research  positions.  Minimum  standards  will  only 
weaken  higher  education  and  research  in  the  United  States.  I  com- 
mend the  chairman.  Representative  Frank,  and  the  members  of  the 
subcommittee  for  recognizing  that  important  truth. 

I  am  concerned  about  the  proposed  requirement  that  F-1  stu- 
dents return  home  for  2  years.  Many  students,  particularly  in  the 
sciences,  spend  a  year  or  two  doing  postdoctoral  research  after  corn- 
pleting  a  degree.  This  additional  training  is  important  to  their 
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future  careers  in  their  home  countries  and  to  the  advancement  of 
science.  Former  foreign  students  also  help  fill  junior  faculty  posi- 
tions at  colleges  and  universities.  The  actual  number  who  remain 
in  the  United  States  is  small,  but  the  impact  is  great.  Those  who 
stay  tend  often  to  be  in  critical  fields— such  as  engineering,  for  ex- 
ample—where we  have  had  a  decline  in  the  number  of  U.S.  citizens 
enrolled  as  graduate  students  so  that  the  applicant  pool  for  junior 
university  teaching  and  research  positions  has  become  increasing- 
ly, on  a  relative  basis,  foreign. 

It  is  true  that  a  committee  amendment  grants  universities  waiv- 
ers for  students  who  have  been  offered  faculty  appointments  in 
mathematics,  science,  and  engineering.  Unfortunately,  the  commit- 
tee added  another  amendment  that  sunsets  these  waivers  in  1989. 
We  are  grateful  for  the  waivers,  Mr.  Chairman,  but  I  do  not  think 
they  should  be  limited  to  high  technology  disciplines  nor  should 
they  expire  in  1989. 

Our  institutions  seek  to  excel  in  all  academic  disciplines,  the  lib- 
eral arts  as  well  as  the  sciences.  We  cannot  be  great  in  science  and 
engineering  if  we  are  less  than  great  in  other  scholarly  fields. 
When  this  bill  passes,  I  hope  that  waivers  will  be  available  to  all 
faculty  and  research  candidates,  irrespective  of  their  academic  dis- 
ciplines. 

Since  a  residence  requirement  inhibits  changing  to  another  non- 
immigrant visa  as  well  as  to  an  immigrant  visa,  the  limit  of  1,500 
waivers  allocated  to  educational  institutions  contained  in  the 
Senate  bill  is  inadequate.  If  the  residence  requirement  must  be  re- 
tained, the  quotas  should  be  eliminated.  If  a  graduate  can  prove  by 
successful  completion  of  the  labor  certification  process  that  his  or 
her  skills  are  needed— and  no  equally  qualified  American  can  be 
found  to  fill  that  need— then  the  graduate  should  not  be  barred 
from  a  position  by  any  arbitrary  numerical  limit. 

The  sunset  provision  on  waivers  for  students  with  university  job 
offers  is  also  inappropriate.  We  will  always  be  looking  for  the  best 
qualified  talent.  Our  national  need  for  excellence  will  not  end  in 
1989. 

The  free  exchange  of  ideas,  and  of  scholars,  has  helped  make  this 
country  the  world  leader  in  science  and,  more  broadly,  in  educa- 
tion. Mobility  of  scholars  who  come  to  the  United  States  to  study 
for  undergraduate  and  graduate  degrees,  conduct  advanced  re- 
search, or  teach  is  essential  to  the  continuation  of  that  leadership. 
I  know  this  subcommittee,  and  I  hope  the  Congress,  will  consider 
that  in  revising  the  law  which  determines  who  goes  and  who  stays. 

On  behalf  of  my  colleagues  in  higher  education,  I  appreciate  the 
opportunity  you  have  given  me  to  testify  on  this  important  legisla- 
tion. I  am  prepared,  of  course,  to  try  to  answer  any  questions  you 
may  have. 

Mr.  Mazzou.  Thank  you  very  much,  Dr.  Gray.  We  appreciate 

that  statement. 

[The  complete  statement  follows:] 


646 


American  Council  on  Education 

Association  of  American  Universities 

One  Dupont  Circle,  N.W. ,  Washington,  D.C.   20036 


Testimony 

for  the 

House  Subcommittee  on  Immigration,  Refugees  and  International  Law 


on  H.R.  1510 
The  Immigration  Reform  and  Control  Act  of  1983 


March  10,  1983 


Paul  E.  Gray 
President 

Massachusetts  Institute 
of  Technology 


647 


ORAL  TESTIMONY 


Mr.  Chairman,  members  of  the  Subcommittee,  I  am  Paul  E.  Gray,  President  of 
the  Massachusetts  Institute  of  Technology.   I  am  pleased  to  present  the  views 
of  higher  education  and  my  own  Institution  on  the  Immigration  Reform  and  Control 
Act  (H.R.  1510).   I  am  here  on  behalf  of  the  American  Council  on  Education  (ACE), 
which  represents  nearly  all  United  States  colleges  and  universities,  and  the 
Association  of  American  Universities  (the  AAU) ,  which  represents  America's 
research  universities.   My  testimony  is  based  on  material  and  data  prepared  by 
the  AAU. 

International  students,  research  staff  and  faculty  are  an  integral  part  of 
the  American  university.   The  Immigration  Reform  and  Control  Act,  as  presently 
constituted,  could  have  an  adverse  Impact  on  the  quality  of  education  and  research 
in  the  United  States  by  making  it  more  difficult  for  highly  educated  scientists, 
engineers  and  scholars  to  remain  temporarily  or  permanently  as  teachers  or 
researchers.   W^  would  be  deprived  of  an  invaluable  source  of  talented  people 
who  have  much  to  offer  the  United  States. 

Our  universities  must  have  access  to  the  best  faculty  in  all  academic 
disciplines  and  from  all  sources.   This  bill,  if  unamended,  would  limit  that 
access.   Our  case  rests  on  the  national  interest  in  the  quality  of  scholarship, 
teaching  and  research  in  America's  greatest  universities. 

Since  World  War  II,  university  faculty  in  science  and  engineering  have  led 
the  world  in  the  quality  of  their  research.   Their  discoveries  enable  American 
companies  to  develop  technologies  and  products  that  compete  effectively  in  world 
markets.   We  can  be  equally  proud  of  the  quality  of  our  scholarship  in  the  arts 
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and  letters  and  other  disciplines. 

A  significant  fraction  of  these  teachers  and  researchers  are  foreign  born. 
At  MIT,  for  example,  that  fraction  is  about  15  percent.   Seventy-seven  of  MIT's 
faculty  are  members  of  the  prestigious  National  Academy  of  Sciences,  and  twenty- 
three  of  them  are  foreign  born.   We  need  to  leave  the  innnlgratlon  door  open  enough 
to  allow  those  who  have  the  potential  to  benefit  our  nation  to  come  or  to  stay  at 
our  U.S.  universities. 

Academic  search  comolttees  have  one  goal  In  common,  whatever  Institution 
they  represent — to  find  the  best  qualified  scholars  to  teach  their  students  and 
conduct  research.   We  are  concerned  with  attracting  the  most  able  staff  possible, 
those  with  the  potential  for  greatness  as  well  as  those  who  are  already  celebrated. 
Nationality  is  not  and  should  not  be  an  issue. 

Last  year,  the  Senate  version  of  the  bill  deleted  from  existing  law  the 
provision  that  requires  the  Secretary  of  Labor  to  determine  that  "equally 
qualified"  American  workers  are  available  for  a  faculty  position  before  he  can 
deny  labor  certification  to  a  member  of  the  teaching  profession.   The  House,  I 
am  happy  to  say,  retained  this  Important  provision  and  added  an  amendment 
(proposed  by  Congressman  Frank)  to  expand  its  coverage  to  Include  college  and 
university  researchers  with  doctoral  degrees  as  well.   I  support  fully  the 
House  version  and  I  hope  that  the  final  language  of  the  bill  will  contain  this 
additional  provision.   It  is  Important  to  America's  economy  and  security  that 
U.S.  colleges  and  universities  be  able  to  choose  the  best  qualified  people  for 
teaching  and  research  positions.   Minimum  standards  will  only  weaken  higher 
education  and  research  in  the  United  States.   I  commend  the  Chairman, 
Representative  Frank,  and  the  members  of  the  Subcommittee  for  recognizing  that 
Important  truth. 

I  am  concerned  about  the  proposed  requirement  that  F-1  students  return  home 
for  two  years.   Many  students,  particularly  in  the  sciences,  spend  a  year  or 
two  doing  postdoctoral  research  after  completing  a  degree.   This  additional 
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training  is  important  to  their  future  careers  in  their  hone  countries  and  to 
the  advancenent  of  science.  Former  foreign  students  also  help  fill  junior  faculty 
positions  at  colleges  and  universities.  The  actual  number  who  remain  in  the 
United  States  is  small  but  the  impact  is  great.  Those  who  stay  tend  often  to 
be  in  critical  fields — such  as  engineering,  for  example — where  we  have  had  a 
decline  in  the  number  of  U.S.  citizens  enrolled  as  graduate  students  so  that 
the  applicant  pool  for  Junior  university  teaching  and  research  positions  has 
become  increasingly,  on  a  relative  basis,  foreign. 

It  is  true  that  a  Committee  amendment  grants  universities  waivers  for 
students  who  have  been  offered  faculty  appointments  in  mathematics,  science  and 
engineering.   Unfortunately,  the  Committee  added  another  amendment  that  sunsets 
these  waivers  in  1989.   We  are  grateful  for  the  waivers,  Mr.  Chairman,  but  I 
do  not  think  they  should  be  limited  to  "high  technology"  disciplines  nor  should 
they  expire  in  1989. 

Our  institutions  seek  to  excel  in  all  academic  disciplines,  the  liberal 
arts  as  well  as  the  sciences.   We  cannot  be  great  in  science  and  engineering 
if  we  are  less  than  great  in  other  scholarly  fields.   \^en  this  bill  passes, 
I  hope  that  waivers  will  be  available  to  all  faculty  and  research  candidates, 
irrespective  of  their  academic  disciplines. 

Since  a  residence  requirement  inhibits  changing  to  another  non- immigrant 
visa  as  well  as  to  an  immigrant  visa,  the  limit  of  1500  waivers  allocated  to 
educational  institutions  contained  in  the  Senate  bill  is  inadequate.   If  the 
residence  requirement  must  be  retained,  the  quotas  should  be  eliminated.   If 
a  graduate  can  prove  by  successful  completion  of  the  labor  certification 
process  that  his  or  her  skills  are  needed — and  no  equally  qualified  American 
can  be  found  to  fill  that  need — then  the  graduate  should  not  be  barred  from  a 
position  by  any  arbitrary  numerical  limit. 

The  sunset  provision  on  waivers  for  students  with  university  job  offers  is 
also  inappropriate.   We  will  always  be  looking  for  the  best  qualified  talent. 


18-556  O— 83 42 


650 

Our  national  need  for  excellence  will  not  end  in  1989. 

The  free  exchange  of  Ideas,  and  of  scholars,  has  helped  make  this  country 
the  world  leader  in  science  and,  more  broadly,  in  education.   Mobility  of  scholars 
who  come  to  the  United  States  to  study  for  undergraduate  and  graduate  degrees, 
conduct  advanced  research,  or  teach  is  essential  to  the  continuation  of  that 
leadership.   I  know  this  Subcommittee,  and  I  hope  the  Congress,  will  consider  that 
in  revising  the  law  which  determines  who  goes  and  who  stays. 

On  behalf  of  my  colleagues  in  higher  education,  I  appreciate  the  opportunity 
you  have  given  me  to  testify  on  this  Important  legislation.   I  am  prepared,  of 
course,  to  try  to  answer  any  questions  you  may  have. 

Mr.  Mazzoli.  Mr.  Feerst. 

Mr.  Feerst.  Yes,  Mr.  Chairman.  I  first  note  that  I  am  a  working 
engineer,  and  by  that  I  guess  it  means  I  am  perhaps  one  of  the  two 
people  who  has  spoken  today  who  will  be  docked  a  day's  pay  for 
having  spoken  to  you  here. 

I  note,  of  course,  that  Psalm  XXIII  is  applicable  in  that  there  is  a 
table  for  me  in  the  presence  of  mine  enemies,  the  academics  and 
the  corporate  executives  from  the  American  electronics  group  here. 

Mr.  Mazzoli.  I  wouldn't  necessarily  characterize  them  as  en- 
emies. You  might  have  differences  of  opinion  on  this  particular 
issue. 

As  far  as  docking  the  pay,  if  it  is  a  couple  bucks,  you  know,  I 
might  be  able  to 

Mr.  Feerst.  No.  No.  I  am  independently  wealthy;  my  wife  works. 

I  think  some  numbers  about  this  foreign  student  problem  are  in 
order.  We  have  327,000  foreign  students  in  this  country  right  now. 
The  biggest  single  piece  of  them  is  studying  engineering,  about 
80,000— a  little  less  than  80,000. 

It  is  interesting  that  Father  Hesburgh  put  his  finger  precisely  on 
why  the  academics  want  them  here.  His  market,  Paul  Gray's 
market  is  going  down  the  tubes.  We  have  closed  all  over  this 
Nation  grad  schools,  junior  highs.  It  is  the  turn  of  the  colleges 
next,  and  they  are  fighting  this  tooth  and  nail  by  insisting  against 
all  reasonable  data  that  there  is  a  shortage  of  engineers. 

I  have  been  an  engineer  for  33  years,  and  perhaps  for  2  years 
before  that  I  was  in  electronics,  during  and  after  World  War  II,  in 
the  Navy.  There  has  never  been  a  shortage  of  engineers  in  this 
Nation.  So  these  327,000  foreign  students,  no  one  of  which  pays  the 
full  costs,  cost  this  Nation  something  in  the  order  of  $1  billion  a 
year.  Because  even  at  a  private,  high  priced  school  like  MIT  the 
Government  picks  up  a  lot  of  the  costs  from  NSF  grants  and  what 
have  you,  dormitory  grants. 

At  the  State  and  city  schools  the  differential  is  even  greater.  It  is 
$1  billion  a  year  from  my  pocket,  and  I  resent  it.  There  is  more 
than  that.  There  is  a  second  cost,  a  social  cost.  I  was  born  very, 
very  poor,  and  engineering  was  the  way  that  I  climbed  out  of  the 
ghetto.  Some  people  who  don't  like  me  say  I  am  still  there. 


651 

iBut  if  we  have  these  foreign  students  who  go  to  college  here  and 
stay  here  become  an  instant  middle-class,  and  they  inhibit  the  typi- 
cally American  process  of  upward  social  mobility  on  the  part  of  the 
American  poor. 

There  was  a  study  made,  for  example,  by  a  professor  of  sociology 
at  Howard  University  here  in  the  District  of  Columbia,  John  Reid. 
He  made  it  clear  that  the  new  immigrants  are  taking  jobs  away 
from  the  blacks.  Indeed,  for  all  we  hear,  in  1982,  according  to  the 
data  I  have,  MIT — perhaps  you  know  of  a  man  who  is  president  of 
that  school — graduated  a  total  of  32  blacks,  but  a  total  of  332 
aliens.  Data:  The  American  Association  of  Engineering  Societies, 
and  I  have  their  data  here  if  you  would  like  that.  There  is  a  prob- 
lem— for  whom  do  America's  colleges  exist? 

The  next  thing  is  how  do  we,  how  do  foreign  graduates  manage 
to  remain  in  the  United  States,  particularly  in  the  engineering 
field?  To  exchange  their  student  visa  for  the  green  card,  the  resi- 
dent one,  all  they  need  is  a  job — any  job.  Salary  is  not  at  all  impor- 
tant. On  pages  9  and  10  of  the  data  I  sent  you  I  have  two  horror 
sheets.  Here  is  a  job  advertised,  as  you  will  note,  by  these  various 
State  employment  offices.  One  in  a  trade  newspaper,  November  22, 
1982:  Ph.  D.  engineering,  plus  1  year,  $19,000  a  year.  And  dig  this 
one  in  the  magazine  Science,  on  page  10 — is  that  my  time? 

Mr.  Mazzoli.  I  am  sorry.  It  really  is.  When  you  are  having  fun  5 
minutes  goes  so  fast. 

Mr.  Feerst.  Mr.  Chairman,  they  didn't  have  an  easel  for  my 
charts,  could  I 

Mr.  Mazzou.  ok,  2  more  minutes.  You  make  me  an  offer  I  can't 
refuse. 

Mr.  Feerst.  Ph.  D.  in  microbiology,  $6.82  an  hour. 

OK,  there  is  no  shortage  of  engineers.  There  is  a  company  called 
Intel  which  a  few  months  ago  put  through — and  you  were  not  even 
told  about  that — a  10-percent  wage  cut,  cut,  for  all  of  their  engi- 
neering staff. 

What  kind  of  shortage  are  we  talking  about?  There  have  been 
layoffs  of  hundreds  and  thousands  of  engineers  even  in  the  high 
tech  region  out  on  the  west  coast.  There  is  no  shortage  of  engineers 
and  the  real  wages  of  engineers  have  been  going  down  since  1969 
in  terms  of  real  bucks,  and  I  have  a  graph  in  the  handout  here. 

Thank  you  very  much. 

Mr.  Mazzoli.  Thank  you  very  much.  I  appreciate  your  coopera- 
tion on  the  time.  It  is  true  that  it  is  amazing  how  quickly  5  min- 
utes will  go. 

[The  complete  statement  of  Mr.  Feerst  follows:] 
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The  Committee  of  Concerned  E.E.5  is  an  organization  of 
about  3,000  American  working  electrical  and  electronics 
engineers.  The  word  "working"  is  used  to  differentiate  this 
group  from  the  usual  group  of  non-work;ing  engineers  who 
address  Congressional  Committees  -  the  academics  and  the 
corporate  executives.  This  non— representat i ve  group  clearly 
has  vested  interests  in  maintaining  the  large  numbers  of 
foreign  students  enrolled  in  American  universities.  The 
academics  see  this  as  a  cure  for  their  problems  of  empty 
classrooms.  The  corporate  executives  perceive  the  large 
supply  of  foreign  engineering  graduates, many  of  whom  remain 
in  this  country  to  work  for  sub-standard  wages,  as  a  means  to 
reduce,  still  further,  the  already  low  salaries  paid  to 
American  engineers. 

The  sad  fact  is  that,  despite  widely  publicized  press 
comment  about  a  "shortage"  of  engineers,  the  salaries  of 
American  engineers  have  been  going  down  (III)  since  1969, 
when  measured  in  terms  of  constnt  dollars.  How  can  this 
indicate  a  shortage? 
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I  —  Problems  Caur^ed  by  Foreign  Engineering  Students 


A  —  SOME  STATISTICS 


According  to  Mr.  E.  Battle  of  the  Institute  o-f 
International  Education  (New  York,  NY  -  212/883-8200),  there 
are  at  present  about  327,000  foreign  students  attending 
American  colleges  and  universities.  The  largest  single 
category  of  study  is  engineering,  with  more  than  75,000  of 
these  foreign  students  electing  this  major.  This  is  about 
237.  of  the  total  -  by  far   the  largest  field  of  study!! 


A  breakdown  of  engineering  degrees  granted  to  foreign 
students  attending  American  universities  is  given  in  the 
table  on  the  next  page.  It  is  clear  that  there  has  been 
substantial  and  continuing  growth  in  these  figures  and  this 
should  be  cause  for  alarm.  Especially  upsetting  is  the  very 
large  percentage  of  Ph.D.s  in  engineering  granted  to  foreign 
students.  Doctoral  studies  are  very  expensive  and  represent 
a  great  financial  drain  on  the  universities  and  the 
taxpayers   who  ultimately  pay  for  the  education. 
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ENGINEERING  DEGREES  GRANTED  TO  FOREIGN  STUDENTS 
(attending  American  universities) 


1979  1980  1981  198: 


No.     ■/.  No.    7.  No.    ■/.  No.    7. 

B.S.   3788  7.20  4855    8.35  5622   8.92  5410   8.08 

M.S.   4066  25.4  4509  26.6  4677  26.1  5216  28.5 

Ph.D.   929  33.0  982  35.7  1054  37.1  1167  40.4 


TOTAL  8733  10346  11353  11793 


(Source:  Mr.  P.  Sheridan,  Engineering  Manpower  Commission, 

212/705-7846) 
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B  —  THE  DOLLAR  COST  TO  THE  AMERICAN  TAXPAYER 

It  is  reasonable  to  estimate  that  the  cost  of  a  college 
education  exceeds  the  tuition  paid  by  about  *3,000  per 
student  per  year.  In  the  public  colleges  it  is  more,  and 
in  private  colleges,  it  is  greater.  (Even  private  colleges 
receive  some  public  funds.) 

Some  simple  arithmetic  will  help  us  deter  n-.ine  the 
burden  to  the  American  taxpayer  caused  by  the  327,000 
-foreign  students.  Since  each  costs  the  taxpayers  about 
*3,000  per  student  per  year,  the  327,000  foreign  students 
cost  the  American  taxpayers  about  ONE  BILLION  DOLLARS  A 
YEAR!  1  !  !  ! 

It  is  interesting  to  note  a  suggestion  made  to  me  by  a 
former  colleague  of  yours,  Representative  Gregory  Carman  of 
New  York.  He  suggested  that  foreign  students  be  required  to 
pay  the  full  cost  (and  not  merely  the  full  tuition)  of  their 
college  education.  This  is  the  situation  at  the  present 
time  in  Great  Britain. 
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C  —  THE  SOCIAL  COST  TO  AMERICA'S  POOR 

The  typical  American  social  process  is  one  whereby  poor 
people  "percolate"  upwards  to  the  middle  class.  This  is 
especially  true  in  engineering,  which  has  traditionally 
provided  this  path  -for  poor,  but  bright  young  people.  But 
the  presence  o-f  a  large  number  of  -foreign  engineering 
graduates  who,  after  graduation,  exchange  their  student 
visas  for  resident  visas,  inhibits  this  usual  upwards 
mobility  of  America's  poor  classes. 

It  should  not  be  thought  that  these  foreign  engineering 
graduates  are  the  classical  "huddled  masses."  The  New  York 
Times  of  March  1,  1983  (p.  A21)  characterized  these  people 
as  "the  educated  and  wealthy  who  can  maneuver  themselves  or 
hire  guides  to  take  them  through  the  bureaucratic  jungle  and 
into  the  United  States."  These  foreign  engineering 
graduates  who  elect  to  remain  in  this  country  then  become  an 
instant  middle  class  and  serve  to  perpetuate  the  ghettos  in 
which  America's  poor  live. 

Can  this   nation  afford   to  favor  wealthy   foreigners  at 
the  expense  of  our  own  seventh— qenerati on  poor? 
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D  —  THE  COST  TO  AMERICAN  LABOR 

Foreign  engineering  students  who,  after  graduation, 
remain  in  this  country  to  work  do  so  at  a  much  lower  wage 
than  those  commanded  by  their  American  colleagues.  We  have 
documented  many  such  examples  of  this,  and  the  blame  for 
this  situation  must  rest  with  the  U.S.  Department  of  Labor's 
Alien  Certification  Office.  We  have  found  Mr.  Aaron  Bodin, 
Ms.  Dennis  Gruskin  (202/376-6982),  and  Ms.  Maureen  Cronin 
(202/376-6518)  to  be  particularly  insensitive  to  the 
desire  of  American  working  engineers  to  ensure  that  foreign 
engineers  do  not  work  for  low  wages. 

There  is  an  even  more  insidious  result.  We  have 
documented  cases  in  which  foreign  engineers  have  been  kept 
on  the  job  and  American  engineers  fired  simply  because 
FOREIGN  ENGINEERS  WORK  FOR  LESS! ! 

The  mechanism  for  hiring  foreign  graduates  from  American 
engineering  colleges  is  simply  for  the  employer  to  show  that 
no  American  engineer  could  be  found  to  fill  the  opening. 
This  is  done  with  the  connivance  of  the  State  Employment 
office  by  the  simple  expedient  of  advertising  the  position 
at  a  salary  so  low  that  no  American  can  be  found.  On  the 
following  pages,  we  have  reproduced  several  such 
advertisements,  together  with  some  editorial  comments  that 
have  appeared  in  the  press. 


660 


RESEARCH 
ELECTRICAL  ENGINEER 

■or  <•••»  liinvnc*  lab  Appry  quanlum 
•i«ct(onici  and  moMcular  crtcmiitrv  and 
pnir^tca  and  inalru'nArttalKKi  *noin**r>ng 
E«pw«nc«d  on  hrgn  pow*(  ia*«f*  L«ao< 
'••••'Ch  •MclTKal  inirrurT>«nl*  iignM 
d«l«rtir>g  cirCuiM  mau  •p«Ctrom«MK». 
compulAf  Intwrtacing  PhDln  c^Amiitry  o< 
«noin«*(ing        1      yr      aipcfiAnc*       S«l*ry 

Si^ooO'Tf  LA  ■'•«  S«od  t^^^  ad  and 
your  rmum*  lo  Job  M73S  PO  Boi  6«S, 
S«cram*nio,  CA  0MO4  no  later  in«n  0«e 
3.    1M2 


Electronic  News   November  22,  1982 
page  66 


Foreigners  at  GE 
syrvive  layoffs 

By  MICHAEL  RJCHS 
Stafi  Wriler 

The  recruitment  and  hiring  of  about  15  foreign  engi- 
neers by  Lynchburg's  General  Electic  plant  angered  many 
American  GE  employees  after  layoffs  at  the  plant  were 
anDoucced  last  week  and  has  left  the  foreign  workers  in  an 
awkward  situation. 

Questions  have  abo  been  raised  as  to  whether  the  for- 
eign employees  will  be  allowed  to  continue  working  at  GE. 

None  of  the  15,  all  of  whom  came  to  the  plant  within  the 
past  10  months,  were  part  of  the  169  workers  that  GE 
announced  it  had  laid  off.  At  least  hall  of  the  workers  came 
from  England. 

Furthermore,  GE  officials  said  the  workers,  all  of 
whom  have  only  temporary  visas,  are  permanent  employ- 
ees, and  that  GE  is  working  toward  getting  them  perma- 
nent status  with  the  Immigration  and  Naturalization 
Service. 

Many  of  the  Americn  workers  laid  off  last  week  have 
been  with  the  company  for  as  long  as  15  to  20  years. 


LYNCHBURG  (VA.)  News  and  Daily  Advance 
22  March,  1981,  page  Al 


^f^//Je'Ge/A/o  Toes  • 


Pen 


Recruitment 


SENIOR  SCIENTIST 

A  major  divisKjn  o(  a  Fortune  5O0 
Company  ofTrni  an  oulsiancJln(j  op 
porlunily  for  [>«-rs«mai  ji;rowth  and  ad- 
vanrrmcnt  lo  a  carecr-orlcntcd  pro- 
fessional. 

Wr  are  currentlv  seeking  a  Sr  Sclcn- 
Hsl  wilh  a  MS  in  Chemical  Engineer- 
ing and  a  knowledge  of  aerosol  dyna- 
mics, fluid  mechanics,  heal  cransfrr. 
nucleatlon  thermodynamlrs.  reaciion 
kineticsand  prtvess control.  The  indi- 
vidual will  originate  technical  pro- 
grams pertaining  lo  malhemalical 
modeling  of  Iluld  dynamic  situations 
related  to  fiber  optic  preform  fabrica- 
tion, theoretical  analysis  of  deposit  ion 
character  of  fine  particles,  analysis  of 
reaction  kineticsof  particle  formation. 
aerosol  dynamics  and  thermodyna- 
mic analysis  of  nucleatlon  and  parti- 
cle growth  in  order  to  improve  the  pro- 
cess of  manufacturing  optical  glass  fi- 
bers for  telecommunications.  Prepare 
technica]  reports  when  programs  are 
completed. 

We  offer  an  excellent  start  Ing  salary  of 
S26.(X)0  per  year,  comprehensive 
benefits  and  generous  relocation  as- 
sistance. 

Please  forward  detailed  resume,  in- 
cluding salary  history,  in  utmost  con- 
fidence to:  Virginia  Employment 
Commission.  P.O.  Box  61.  Roanoke. 
Virginia.  24002. 

Equal  Opportunity  Employer.  M/F/HA' 


PHOTONICS  SPECTRA  87 


FEBRUARY  1983 


MAfiDVWARE     EVALUATION 

ENGINEER 

Rasponaieie    tor    tue    guali^    o'    'NTEL 

sysi«f"  O'Oducts  lh^oug^  ino  revow  and 

tesi  of  syslem  Oesigfis  fO'  compliBnc*  lo 
ipsciticaiions  OuHflsconsm  cl  fsv>«wirig 
«ngiri»«fing  and  p'oduCI  OoCuirieotaiion 
p«riorming  woni  cas«  dss'gn  ensiysis. 
developing  avaluBlion  plans  gene'stlng 
hardwara  lesl  SLtOes  and  luncl<onal  and 
environmanlal  tasting  of  tNTEL  syilam 
P'Oducis  fi«»eafcn  O'  pfoisci  tiack. 
g'Ound  in  digital  sysiems  Famihaf  with 
digital  labo'aiory  equipmem  Mico- 
pfoc»s»o'  tasad  dosig"  a>pa'iance 
Hign-ievai  ant)  low-ievei  piog'arrxn.ng 
lanfluagas  enpe'iance  Digital  switcfiing 
Iheo'y  and  c'cuils  Oac»ig'Ou"d  MSEE  * 
t  yee<  eiper  S2369/mo  Sand  resume 
■tntt>  copy  oi  tn.s  ad  \o  Dapl  J  PC  8oi 
7282    Ph>      AZ   8501' 


ELECTRONIC  NEWS,  MONDAY.  FEBRUARY  21.  19U 
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RESEARCHER 

Will  ln\e^tlgJlc  the  regulation  of  protein  s\nthcsis 
in  dormant  jnd  developing  embrvos.  Will  also  par- 
ticipate in  oiticr  projects  dealing  «ith  the  reculation 
ol  groivth  ot  normal  and  neoplastic  cells.  The  specif- 
ic s(,i!K  required  are  protein  purification  tech- 
niqucs.  anti-scra  production  and  radioimmunoas- 
sass:  the  use  ol  high-speed  centrifuges,  spectropho- 
tometers, and  scintillation  counters;  growth  of  cells 
m  iissuc  culture  Must  hase  Ph  D  in  microbioloes 
Also,  must  have  knovsLdcc  in  grossing  microorcan- 
isms  and  operating  small  lermeniors.  Forts  hours 
fscr  ucck  at  S6  s;  per  hour.  Please  contact:'  Missis. 
iippi  Slate  Kmplusmcnt  Service.  502  \ajoo  Street 
.laekson.  Mist.  .\1H15.  a„  £,„„/  Oppnrnmn  Em- 
liiiiyer.  Job  Order  Number  1 121401 


SCIENCE   -    3   December,    19  8  2 


SOFTW«l£  ENGtmw 
liilaslw't  in  Computer  Sclencw  ansl  Cir>« 

S^„«-  O.«lop  «jni~..  """""O  "'"J- 

^JvTt*  Au«"bi~  i«i«u.o«  i"»^;" 

Sm   p.0|»    tM-n,   in   istl   t>""r'„«?J 

IvisctlonJ  Mum  >"<"  °°-  °^,  •  !r 
BUNKER  RAMO  ""If;:^''""  "iJr 
,.mt>l«  l.r.gu.(|..  «  hour.  |>»r  w«» 
tlu  00  p«  "~k  JOO  '"  ^""'■l  i,, 
CONNECTICUT  Sand  re»uiT>«  to  Mf 
DU.  Rom.n.«o.  Bont.r  «•"»  ""^"" 
iSi  Sys»m..  Trsifnbull  IMosiriU  P'". 
??;mb"l.  CONN  06a09  Buntto.  B.mo 
,„lo,m..on  S,..."..  1.  ■"  "P*;-;;'  '^™ 
ot  Atll<«l  Corpo-'llon  An  «lu.t  op- 
portunity •mploywr  m/I 


PIP-     /5»t 


ELECTRONIC  ENGINEERING 

A  posilion  liOpcr  for  an  Electronic  Engin«( 
to  esUblish  a  lesl  technique  for  evaluating 
Ihc  effect  of  vanaiion  in  ion  implantalion  pa- 
lamcten  n  device  performance  Subsiralcs 
and/or  epitaxial  layers  grown  ir-house  Wl 
be  implanted  m-house  and  simple  devices 
will  be  fabncated  Icandidaies  shoold  have  a 
PhD  m  Electronic  Engineering  with  exper- 
ience in  semiconductor  device  fabncalion 
and  microwave  measuremenl  techniques). 
SaUr>-S25,000  00  per  year  Applicants 
should  respond  lo  Ohio  Bureau  of  Employ- 
meni  Strrices,  222  Salera  A*cnue,  P.  O.  Box 
1822.  Dtjton,  Ohio  45401  Reference  0/ 
S864I5 


E1£CTR0N1C  NEWS,  MONDAY.  SEPTEMBER  6,  1982       75 


PHYSICS  TODAY 
February,  1933.  p.  12'-' 
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E  —  U.S.  DEPARTMENT  OF  STATE 

A  large  measure  o-f  the  blame  for  this  situation  rests 
with  the  U.S.  Department  of  State  and  its  student  visa 
program.  This  program  is  administered  by  one  Mr.  Richard 
Scul ly. 

Student  visas  3ire  issued  by  American  consul tates  in 
foreign  countries.  They  are  usually  quite  easy  for  a 
prospective  foreign  student  with  a  well-connected  family  to 
obtain.  However,  a  fundamental  requirement  for  the  issuance 
of  these  student  visas  is  that  job  openings  exist  in  the 
student's  native  countries  for  the  skills  that  he/she  will 
acquire  as  a   result  of  studying  in  the  United  States!! 

Unhappily,  this  requirement  is  seldomly  fulfilled.  In 
the  case  of  a  prospective  electronics  engineer  from 
Pakistan,  for  example,  the  American  consulate  is  supposed  to 
first  determine  the  number  of .  job  openings  in  Pakistan  for 
electronics  engineers.  IF  THERE  ARE  FEW  JOB  OPENINGS  FOR 
ELECTRONICS  ENGINEERS  IN  PAKISTAN,  THEN  THE  AMERICAN 
CONSULATES  IN  THAT  COUNTRY  ARE  NOT  SUPPOSED  TO  ISSUE  STUDENT 
VISAS  FOR  THAT  DISCIPLINE!  !  !  !  ! 

This  requirement  is  not  followed  and  the  result  is  that 
the  U.S.  Department  of  State,  and  Mr. Richard  Scully  have 
permitted  wholesale  student  migration  into  the  United 
States. 
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F  —  U.S.  IMMIGRATION  AND  NATURALIZATION  SERVICE 

The  direct  importation  of  -foreign  engineers  falls 
within  the  purview  of  the  U.S.  Immigration  and 
Naturalization  Service.  It  is  possible  to  import,  directly, 
foreign  engineering  and  scientific  personnel  by  claiming 
that  they  sre  "persons  of  exceptional  merit  in  the 
sciences".  Indeed,  it  was  under  this  provision  that  Enrico 
Fermi  and  Albert  Einstein  were  admitted  into  the  United 
States.   We  Americans  can  be  grateful  for  these  events. 

But  recently,  INS  has  determined  that  engineering  and 
scientific  personnel  possessing  a  mere  Bachelors  degree  fall 
under  this  category!  THE  RESULT  HAS  BEEN  TO  ADMIT  HORDES  OF 
POORLY  TRAINED  ENGINEERS  AND  SCIENTISTS  WHO  WORK  FOR 
SALARIES  A  FRACTION  OF  THOSE  COMMANDED  BY  THEIR  AMERICAN 
COUNTERPARTS. 

Some  unscrupulous  businessmen  have  even  advertised  the 
availability  of  foreign  engineers.  Their  solicitations 
clearly  state  the  advantage  to  employers  of  hiring  imported 
engineers  and  scientists:  "To  top  it  all,  hiring  of  Filipino 
technical  workers  is  more  advantageous  because  it  means  an 
increase  in  profit  due  to  the  sizable  reduction  in  their 
wages."   We  have  included  one  such  solicitation. 
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OMNI  Personnel  Services  Inc.  j-w  /c^^ 


Su„e279  Phone  (400)  J*'*-^***- 

4320  Stevens  Creels  Olvd  ^'^1?'"';*"^  -, 

Son  JoseCoMofno  95129  TWX 910-330-7067 

I 

2   September    1981 


Dear  Sir: 

We  would  like  to  introduce  OMNI  Personnel  Services,  Inc.,  which  represents 
the  Philippine  contract  workers  in  Canada,  Great  Britain,  Italy,  Saudi 
Arabia  and  other  Mid-Eastern  countries. 

The  Philippine  labor  market  has  been  very  attractive  to  companies  in 
foreign  countries  worldwide  because  Filipinos  are  known  not  only  for 
their  hard  work  and  technical  abilities,  but  also  for  their  command  of 
the  English  language.   To  top  it  all,  hiring  of  Filipino  technical 
workers  is  more  advantageous  because  it  means  an  increase  in  profit  for 
your  company  due  to  the  sizable  reduction  in  their  wages. 

We  would  like  to  explore  with  you  the  possibility  of  securing  H-1  visas 
issued  by  the  U.  S.  Immigration  Services  for  contract  workers  in  the 
United  States.   We  would  also  like  to  discuss  with  you  placement  in 
foreign  countries  in  which  your  company  might  have  manpower  requirements. 

If  you  think  OMNI  can  solve  your  manpower  requirements,  please  do  not 
hesitate  to  write  or  call  us,  and  we  would  be  more  than  glad  to  discuss 
the  matter  in  further  detail,  personally. 

With  anticipation  that  this  letter  will  merit  your  valued  interest,  I 
remain, 

Sincerely, 


RODRIGO   P.    ALAURA 

Director   -   Contract  Workers 

RPA/ksb 
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II  —  The  Myth  o-f  the  Engineering  "Shortage" 
A  —  SOME  OBVIOUS  POINTS 

When  there  is  a  genuine  shortage  o-f  wheat,  or  tungsten, 
or  Cadillacs,  the  real  dollar  cost  o-f  these  commodities 
rises.  When  there  is  a  genuine  shortage  o-f  physicians,  the 
real  dollar  cost  of  their  services  rises.  But  the  salaries 
o-f  engineers  have  been  declining,  in  terms  of  real '  dol  1  ars, 
since  1969'!!  How  can  this  indicate  a  shortage?  We  have 
shown,  on  the  following  page,  how  the  starting  salaries  of 
engineers  who  &rB  fresh  out  of  college  have  been  falling,  in 
terms  of  real  dollars.  But  those  who  benefit  from  the 
continued  seduction  of  the  young  have  not  elected  to  inform 
the  American  public  of  this. 

The  "shortage"  myth  has  been  promulgated  by  the  two 
groups  who  benefit  from  such  lies:  the  academics  and  the 
corporate  e;;ecut  i  ves.  Now  that  the  World  War  II  baby  boom 
is  aver,  we  are  closing  elementary  schools,  junior  high 
schools,  and  high  schools  all  over  this  nation.  It  is  now 
the  turn  of  the?  universities,  and  they  have  responded,  out 
of  a  sense  of  self-preservation,  by  crying,  "Engineering 
shortage."   NONSENSE!! 

But  the  principal  proponent  of  the  shortage  myth  has 
been  the  corporate  executives  and  their  professional 
association,  the  American  Electronics  Association.  This 
organization  is  composed  of  about  1,200  employers  of 
engineers,  whose  profits  depend,  in  part,  on  how  low  they 
can  pay  their  engineers. 
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B   —   THE  "REPORT"  CF  THE  AMERICAN  ELECTRONICS  ASSOCIATION 

In  May  1981,  the  American  Electronics  Association 
issued  their  report  called  "Technical  Employment  Projections 
-  1981,  1983,  1985".  In  November  1981,  the  Committee  of 
Concerned  EEs  issued  its  report,  "A  Critique  of  the  Report 
of  the  American  Electronics  Association".  This  critique  wsis 
prepared  by  myself  and  two  other  engineers,  all 
professionally  trained,  and  all  of  whom  have  experienced 
layoffs  caused  by  an  oversupply  of  engineers. 

The  Committee  of  Concerned  EEs  reported  that  the  report 
of  the  American  Elecronics  Association  projecting  huge 
shortages  of  engineers  was  "inaccurate,  biased,  ambiguous 
(perhaps  intentionally  so),  based  on  duplication  of  data, 
and  in  violation  of  this  nation's  Age  Discrimination  in 
Employment  Act." 

The  way  in  which  the  American  Electronics  Association 
mis-computed  its  results  so  as  to  show  the  greatest 
possible  projection  of  "engi neeer i ng  shortages"  from  its 
skimpy  and  unreliable  data  is  of  technical  interest  to 
those  of  us  who  have  been  trained  in  statistics  and  data 
reduction.  (Note  that  the  three  engineers  from  the 
Committee  of  Concerned  Electrical  and  Electronics  Engineers 
have  had  this  training.)  But  it  is  in  the  actual  questions 
that  the  "shortage"  projection  is  most  obviously  at  fault. 
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When   many   employers,  all  of  whom   are  competitors,  are 
asked   the   same   question,   there   is   a   great   chance   for 
redundancy.    For   e;:ample,  when   BOEINB,   McDONNELL-DOUGLAS, 
AND    GENERAL  DYNAMICS   ARE  ALL   ASKED  ABOUT   THEIR  NEED   FOR 
ENGINEERS   IN  THE   YEAR  1985,  ALL  MAY  BE  BIDDING   ON  THE  SAME 
AIR   FORCE   CONTRACT   FOR   A  NEW   BOMBER!!!    EACH   OF   THESE 
EMPLOYERS   WILL   NATURALLY   REPLY  "3,000"   WHEN   ASKED   ABOUT 
THEIR  NEED  FDR   ENGINEERS  IN  THE  YEAR  1985.    But  the  reality 
is   that   only  one    (at   most)   employer  will   receive   this 
lucrative  contract.    Thus,  the  projected  need   for  engineers 
from    these   three    employers    alone    has   been.   greatly 
overstated ! ! 

Projections  of  shortages  based  on  questionnaires 
distributed  to  employers  are  notoriously  inaccurate.  Indeed, 
such  responses  have  taken  many  aspects  of  corporate  public 
relations,  with  every  employer  of  engineers  expected  to 
provide  rosy  projections.  Fortunately,  there  are  ways  that 
are    technically  more  sound. 

The  best  way  to  project  the  need  for  engineers  is  based 
on  econometric  data.  Such  an  analysis  was  made  by  the 
Center  for  Policy  Alternatives  at  the  Massachusetts 
Institute  of  Technology.  This  group  is  headed  by  Dr.  J. 
Herbert  Hollomon-  You  will  recall  that  Dr.  Hollomon  served 
as  Assistant   Secretary  of  Commerce  under   Presidents  Kennedy 
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and  Johnson.  As  stated  in  The  Boston  Globe  of  December  15, 
1981  (page  40),  Dr.  Hollomon  does  not  agree  that  this  nation 
faces  a  shortage  of  engineers.   The  article  is  attached. 


DR.  HOLLOMON  FORECASTS  "AN  OVERSUPPLY  OF  ELECTRONIC 
ENGINEERS  IN  THE  NEXT  FOUR  TO  FIVE  YEARS  BECAUSE  INDUSTRY 
DEMAND  WILL  NOT  BE  ABLE  TO  ABSORB  THEM  ALL." 
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40     "-HE  BO>rON  OLOBK      TUESDAV   DECEMBEK  IS.  lOBI 


Keeping  track  on  Hhe  engineer  shortage' 


Tnjt  or  False? 

There  IS  a  nationwide  shortage 
0^  engineers. 

True,  according  to  current  wis- 
dom. 

After  all.  this  newspaper  and 
others  have  grown  fat  thanks.  In 
part,  to  engineer  recruitment  ads. 

The  mcftP  recent  numbers  from 
the 'American  Electronic  Associ- 
ation IAEA)  gave  additional  sup- 
port to  the  shoruge  assertion,  pre- 
dicting a  shortfall  of  25.000  engi 
neers  annually  through  1985.  The 
same  organisation  Informed  Con- 
gress last  month  of  a  projected  de- 
mand for  199.000  new  electrical 
engineers  and  computer  science  en- 
gineers by  1985  But  supply  IS 
llmiied  to  only  70.000  new  electri- 
cal and  computer  science  gradu- 
ates. 

False,  according  to  Irwin  Feerst. 
,        "The  whole  thing  Is  a  scam  to 
I     get  gullible  young  people  to  fill  col- 
lege classrooms  ■■  insists  Feerst. 
"There  never  has  been  a  shortage 
of  engineers." 

.\nd  who  Is  Irwln  Feerst? 
He  IS  consulting  engineer  and  a 
former  engineering  professor  at 
AdelphI  University  In  Garden  City. 
N.V  He  is  also  the  leader  of  the 
I. :1000- member  Committee  of  Con- 
rerned  Electrical  Engineers,  a 
group  which  considers  the  AEA  re- 
port a  sham. 

To  some  members  of  the  Insti- 
tute of  Electrical  and  Electronics 
Engineers  IIEEEI.  he  Is  considered 
a  pain  In  the  neck.  But  they  listen 
to  him.  He  has  run  unsuccessfully 
for  president  of  the  IEEE  four  times 
and  recently  accused  two  former 
IEEE  loard  members  of  receiving 
Ihelr  graduate  engineering  degrees 
from  a  mall-order  outflL 

The  crux  of  Feerst"s  claim  Is 
based  on  the  laws  of  supply  and  de- 


TICHNO^YTtS  I  RONALD  ROSINBIRG 


WILLIAM  R.  THURSTON 
"Shortage  of  trained  people"" 

rral  They  malnuln  there  are  com- 
panies with  ready  dollars  willing  to 
pay  for  engineers  If  they  can  find 
them. 

"The  problems  to  which  we 
(AEAI  will  give  top  priority  in  1982 
Is  the  shortage  of  technically 
trained  oeople  so  necessary  to  the 
continued  healthy  growth  of  the  In- 
dustries over  the  long  term.*"  said 
William  R.  Thurston,  the  new 
chairman  of  the  1800-member 
AEA  and  president  and  chief  ex- 
ecutive officer  of  GenRad.  Inc.  of 


Concord.  -^ 

Feerst's  contrarian   view  Isl 
-  .   ,  ,  ^..ared  by  J.  Herbert  Hollomon.  dl-  ' 

hat  doctors  and   lawyers  I  ^^,^^  ^^  ^,|^.,  ^^^^^  ^f  po|,<.y  ^1 


mand.  If  there  Is  an  engineering 

shortage,  engineers  should  com- 1  ^^^^^  ^^  j  ^^„^^^  Hollomon. 


TTiand 

earn  Salaries  for  entry  level  engi 
neers  should  zoom  to  S30.000  and 
experienced  engineers  should  be 
earning  double  what  they  now 
make,  he  contends. 

Instead,  said  Feeret.  engineering 
salaries  in  real  dollars  arc  decreas- 
ing. That  .is  especially  true  of  older 
engineers  with  10  to  15  years  ex- 
perience whose  income  premium 
can  be  as  illlle  as  30  percent  more 
than  what  recent  college  graduates 
receive. 

Feerst's  premise  hinges  on  the 
AEA  figures,  which  he  claims  are 
"Inaccurate,  biased,  ambiguous 
and  based  on  duplication  of  data" 
because  he  say:;  they  :^rc^based  on 
a  poorlvworded  survey  to  which 
671  memtser  companies  responded- 

"'What  employer  (particularly  11 
the  company  is  publicly-held)  will 
ever  project  a  downturn  in  busi- 
ness and.  therefore,  a  decrease  in 
his  need  for  engineers?"  asked 
Feerst  in  his  response  to  the  AEA 
survey  The  appearance  of  opti- 
mism Is  fundamental  to  corporate 
press  relations  To  sum  up:  Many 
employers  use  projected  needs  for 
engineers  as  little  more  than  press- 
agentry  " 

Those  are  fighting  words.  AEA 
ofTiciais  insist  the  shortafK  is  very 


tematlves.  He  also  believes  in  the 
laws  of  supply  and  demand  but 
goes  one  step  further.  He  forecasts 
an  oversupply  of  electronic  engi- 
neers in  the  next  four  to  five  years 
because  industry  demand  will  not 
be  able  to  absorb  them  all.  barring 
a  major  war  or  a  massive  in/uslon 
of  money  for  the  Space  Shuttle  pro- 
gram. 

Enrollments  In  engineering 
schools,  he  claims,  are  at  an  all- 
time  high  and  clUnbing.  But.  when 
all  those  engineers  graduate  four 
years  later.  Job  choices  will  be  few- 
er and  thus  salaries  will  go  down. 

"The  supply  of  engineers,  like 
lawyers.  Is  cyclical."  he  insists. 
■'Young  people  today  looking  at  ca- 
reers read  the  newspapers  and  see 
engineers  are  in  big  demand  with 
nice  salaries  and  they  make  their 
decision  to  go  to  engineering 
school.  But.  four  or  five  years  from 
now.  when  those  kids  graduate, 
the  Industry  outlook  in  electronics 
will  change  and  demand  will  be  no 
greater  than  It  Is  already  " 

Hollomon  said  his  Center  did  a 
study  of  Massachusetts  engineer- 
ing needs.  "The  average  salaries  of 
electronics  engineers  In  this  slate 
Is  sllghltly  lower  than  that  of  the 
national  average."  he  said.  "How 


J.  HERBERT  HOLLOMON 
"SllghUy  lower  salaries"      ^ 

do  you  explain  that  tf  there  Is  such 
an  engineering  shortageT* 

Still.  Industry  claims  It  needs 
engineers  today  and  has  begun 
searching  abroad. 

Feerst  wonders  why.  He  points 
to  the  General  Telephone  and  Elec- 
tronics layoff  of  197  people  a  few 
weeks  ago  (the  company  said  It  was 
related  to  MX  mlsslc  funding  prob- 
lems) and  the  hiring  freezes  en- 
acted recently  by  many  West  Coast 
semiconductor  companies  and 
*  East  Coast  electronics  companies. 

When  he  learned  that  the  197 
dismissed  GTE  people  were  Amer- 
lan  engineers  and  not  the  British 
variety  i.he  company  recently  re- 
cruited, he  fired  ofT  a  letter  to  Rep. 
Barney  Frank  ID-Mass.)  com- 
plslnlg  about  the  "myth"  of  the  en- 
gineering shortage  and  the  prob- 
lems of  alien  engineers  -vho.  he 
says,  win  work  for  leas  money  than 
their  American  counterparts. 

"The  recruitment  of  foreign 
technical  personnel  Is  not  done  to 
alleviate  any  shortage  of  engi- 
neers'." wrote  Feerst  to  Frank.  "It 
Is  not  done  to  provide  the  employer 
with  technical  personnel  possess- 
ing 'rare  skills";  it  Is  done  purely 
and  simply  to  bring  In  engineers 
who  work  for  about  one-third  less 
than  will  Americans  with  the  same 
experience.  The  result  la  that  yo-ir 
constituents  are  out  of  work!!" 
GTE  officials,  however,  say  the 


British  engineers  were  hired  under  j 
contract  and  earn  as  much  as  their 
American  counterparts.  i 

Engineers  nationwide  comprise  | 
8  percent  of  the  undergraduate  col-  ^ 
lege  population  but  receive  65  per- 
cent of  the  job  offers,  according  to 
data  from  the  New  England  Board 
ot  Higher  Education.  They  com- 
mand starting  salaries  in  the 
S23.000  range,  according  to  the 
IEEE  -  about  double  the  amount 
starling  engineers  earned  10  years 
ago. 

Several  other  members  of 
Fecrsts  group  claim  the  real  Issue 
Is  the  over-40  engineer  -  the  one 
who  who  has  not  kept  pace  with 
changing  technology.  Industry 
does  not  want  to  help  retrain  him. 
the  group  says,  prcferlng  to  develop 
younger  talent.  Thus,  the  shortage 
Is  not  one  of  bodies  in  a  research 
and  development  Laboratory  but  of 
specialized  skills. 

Still  others  maintain  the  short- 
age is  a  hoax  because  engineers  arc 
not  used  efficiently.  "There  Is  a 
poor  utilization  of  engineering  tal- 
ent." claims  Duane  Matthlesen.  an 
engineer  at  the  Mitre  Corp.  In  Bed- 
ford and  a  member  of  Feerst  s 
group.  He  and  other  claims  man- 
agement at  many  large  companies 
will  hire  scores  of  engineers  and 
programmers  for  a  particular  pro- 
ject but  lack  management  savvy  In 
how  to  use  their  skills  productively. 
In  the  end.  Feerst  may  be  right 
In  debunking  the  AEA  s  claim  that 
nearly  200.000  electronics  engi- 
neers will  be  needed  In  the  coming 
years.  And  Hollomon  has  history 
on  his  side  to  back  his  cyclical  the- 
ory. 

Maybe  it  is  a  question  of  seman- 
tics, High  technology  is  projected  to 
become  the  second  largest  Industry 
behind  petroleum  by  the  end  of  this 
decade.  Electrical  engineers  and 
computer  scientists  are  definitely 
In  high  demand  despite  the  occas- 
sional hiccups  in  the  economy  that 
cause  some  companies  to  an- 
nounce layoffs.  Some  specialized 
engineers  and  data  processing 
professionals  will  always  be  in 
short  supply. 

The  problem,  however.  Is  more 
subtle.  Older  engineers  who  have 
not  kept  up  with  the  changing 
technology  arc  fearful  that  they 
lose  out  to  younger  engineers.  They 
can  be  retrained.  The  question  Is 
who  will  pay  for  this  re-education. 
Large  companies,  on  the  other 
hand,  worried  about  the  competi- 
tion at  home  and  from  abroad  (i.e. 
Japan),  often  throw  scores  of  engi- 
neers Into  a  problem  Instead  of  tak- 
ing the  time  and  trouble  to  re-traln 
people  and  assign  them  more  effec- 
tively. 
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III  —  Recommendation! 


SALARY  CONDITIONS  THROUGHOUT  THE  ENGINEERING 
PROFESSION,  TOGETHER  WITH  THE  ONGOING  LAYOFFS  OF  AMERICAN 
ENGINEERING  PERSONNEL  INDICATE  THAT  THIS  NATION  IS  SUFFERING 
FROM  A  HUGE  GLUT  OF  ENGINEERS.  THE  MYTH  OF  AN  ENGINEERING 
"SHORTAGE"  IS  ESPOUSED  BY  THE  COLLEGE  PROFESSORS  AND  THE 
CORPORATE  EXECUTIVES  TO  PROTECT  THEIR  OWN  PRIVILEGED 
POSITIONS. 


THEREFORE,  THE  COMMITTEE  OF  CONCERNED  ELECTRICAL  AND 
ELECTRONICS  ENGINEERS  STRONGLY  URGES  THAT  ANY  NEW 
IMMIGRATION  LEGISLATION  REQUIRE  THAT  ALL  FOREIGN  GRADUATES 
OF  AMERICAN  UNIVERSITIES  BE  REQUIRED  TO  RETURN  HOME  FOR  AT 
LEAST  TWO  (2)  YEARS  AFTER  GRADUATION.  ABSOLUTELY  NO 
EXCEPTIONS  SHOULD  BE  GRANTED. 
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Mr.  Mazzoli.  Dr.  Lewis,  you  are  recognized  for  5  minutes. 

Dr.  Lewis.  Thank  you,  Mr.  Chairman. 

Good  afternoon,  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  am  Dr.  David  Lewis,  chairman  of  the  Career  Activities  Coun- 
cil of  the  United  States  Activities  Board  of  the  Institute  of  Electri- 
cal and  Electronics  Engineers  Inc.  In  my  penchant  for  acronyms,  I 
refer  to  that  body  as  the  IEEE. 

Today  I  am  representing  the  Engineering  Affairs  Council  [EAC] 
of  the  American  Association  of  Engineering  Societies  [AAES]. 
AAES  is  an  umbrella  organization  of  43  engineering  societies  rep- 
resenting nearly  1  million  engineers  from  all  disciplines  of  the  pro- 
fession. The  Engineering  Affairs  Council  is  one  of  four  AAES  coun- 
cils, and  it  is  responsible  for  all  matters  dealing  with  engineering 
manpower. 

With  the  above  as  background,  I  want  to  address  those  aspects  of 
H.R.  1510  that  have  to  do  with  the  return  home  of  foreign  students 
who  have  studied  in  the  United  States. 

I  will  not  review  the  entire  testimony;  you  have  it;  it  is  short.  I 
hope  you  read  it.  I  want  to  hit  the  highlights. 

Forty  percent  of  the  graduates  in  the  United  States  are  foreign. 
It  has  been  said  that  the  postsecondary  education  system,  particu- 
larly in  English  and  medical  sciences,  is  perhaps  our  greatest  gift 
to  the  world.  This  opinion  is  supported  by  the  fact  that  roughly  15 
percent  of  the  foreign  students  in  this  country  are  on  grants  from 
their  government.  They  are  sent  here  to  gain  the  training  and 
knowledge  which  can  then  be  applied  to  increase  their  own  coun- 
try's productivity  and  standard  of  living. 

Unfortunately,  the  exceptional  standard  of  living  and  career  op- 
portunities in  the  United  States  have  tempted  many  of  these  stu- 
dents to  remain  here  rather  than  return  to  their  homelands. 
Hence,  the  often  discussed  brain  drain. 

One  method  by  which  they  are  able  to  stay  is  to  change  their 
alien  status  by  obtaining  employment  in  the  United  States.  So 
great  is  the  desire  to  remain  in  the  United  States  that  many  aliens 
will  accept  salaries  appreciably  lower  than  prevailing  wages. 

This  directly  affects  all  American  engineers  in  two  ways:  (a)  It 
decreases  employment  opportunities  for  the  American  engineer, 
particulary  the  older  engineer,  and  (b)  it  depresses  salaries  for  all 
engineers  in  the  American  work  force. 

For  these  reasons,  we  advocate  the  position  that  all  students, 
upon  completing  their  education,  should  return  to  their  home  coun- 
try for  a  period  of  at  least  2  years.  After  that  period,  they  would  be 
free  to  reenter  the  United  States  under  the  same  immigration  pro- 
cedures as  any  other  person.  This  essentially  is  what  the  proposed 
legislation  states  except  for  one  important  exception. 

The  proposed  legislation,  H.R.  1510,  accepts  the  questionable 
notion  that  there  is  a  manpower  shortage  and  exempts  until  1989 
students  with  degrees  in  natural  science,  engineering  and  computer 
science,  or  mathematics  with  certified  job  offers  in  universities  or 
in  industry.  After  1989,  the  legislation  wisely  drops  this  exemption. 
We  of  the  AAES/ EAC  contend  that  there  is  no  basis  for  this  ex- 
emption. 

There  has  been  much  debate  about  the  shortage  of  technological- 
ly skilled  personnel.  Some  organizations  have  claimed  that  a  criti- 
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cal  shortage  of  engineers  and  computer  scientists  already  exists. 
They  argue  that  the  foreign  engineering  students  should  be  al- 
lowed to  stay  in  the  country  to  replace  the  alleged  critical  shortfall 
of  engineering  manpower. 

The  Engineering  Affairs  Council  disagrees  with  that  position.  A 
single  study  is  used  to  support  claims  that  a  manpower  shortage 
exists.  We  believe  that  study  is  critically  flawed. 

Those  in  the  engineering  societies  who  have  studied  the  manpow- 
er supply  and  demand  issue  basically  believe  in  the  indicators  that 
are  provided  by  the  free  market.  Thus,  if  there  were  a  shortage  of 
engineering  manpower,  we  would  expect  to  see  a  significant  escala- 
tion in  salaries  paid  engineers. 

In  fact,  the  most  recent  IEEE  salary  survey  data  for  1981  shows 
no  significant  escalation,  and  salaries  even  decreased  in  constant 
dollars.  In  fact,  our  data  base  shows  that  the  second  lowest  paid  en- 
gineering specialty  is  computer  science,  the  specialty  in  which  the 
shortage  is  supposed  to  be  most  acute.  These  are  hardly  the  results 
you  would  expect  to  obtain  if  there  were  really  a  shortage. 

We  would  like  to  suggest,  however,  that  the  surplus  or  shortage 
of  engineering  manpower  is  really  a  nonissue  for  these  hearings. 
We  suggest  that  if  there  were  a  shortage,  it  should  be  met  by  train- 
ing American  citizens  for  the  available  jobs  rather  than  importing 
or  training  aliens. 

Finally,  we  should  comment  on  the  effects  of  the  return-home 
provision  on  alien  engineers.  We  have  documented  cases  in  which 
the  lack  of  citizen  status  has  been  exploited  by  employers  by  pro- 
viding foreign  students  and  foreign  engineers  with  less  than  com- 
petitive wages.  We  are  opposed  to  the  exploitation  of  alien  engi- 
neers, just  as  we  are  opposed  to  the  exploitation  of  American  engi- 
neers, and  a  firm  return  home  policy  would  do  much  to  eliminate 
this  problem. 

The  effect  on  an  American  engineer's  career  of  even  a  modest 
amount  of  engineering  manpower  which  can  be  hired  at  wages  far 
below  the  averge  should  be  obvious.  Clearly,  for  the  U.S.  citizen  en- 
gineer, the  salaries  offered  will  tend  to  be  lower  and  job  opportuni- 
ties will  be  reduced. 

In  the  short  run  these  issues  may  be  of  little  concern  to  the  Con- 
gress; however,  in  the  long  run  it  will  become  obvious  to  all  that 
engineering  careers  are  underrewarding  and  we  can  expect  that 
the  best  and  brightest  of  our  students  will  avoid  engineering. 

The  results  of  this  sort  of  policy  will  have  obvious  disastrous  con- 
sequences in  terms  of  the  Nation's  further  economic  development, 
in  terms  of  our  balance  of  trade  and  in  terms  of  having  available, 
in  times  of  national  emergency,  the  highly  qualified  engineering 
manpower  that  is  essential. 

In  summary,  we  support  the  return  home  provisions  in  H.R.  1510 
and  feel  that  they  should  be  implemented  now.  There  have  been 
suggestions  that  foreign  students  with  unique  skills  might  be  al- 
lowed to  remain  in  the  country  so  that  they  could  teach  in  our  col- 
leges or  universities. 

We  of  the  Engineering  Affairs  Council  of  the  American  Associ- 
ation of  Engineering  Societies  do  not  recommend  any  exemptions 
to  the  return  home  provisions.  Should  any  exemptions  be  allowed, 
we  propose  that  the  criteria  require,  at  a  minimum,  a  graduate 
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degree  from  a  properly  accredited  institution  in  the  field  of  higher 
engineering  education  and  that  the  individual  should  be  fully 
qualified  in  teaching  and  research  and  be  paid  a  salary  comparable 
to  his  or  her  U.S.  citizen  colleagues. 

Without  these  restrictive  criteria,  we  cannot  believe  that  the  in- 
dividual in  question  really  has  unique  and  critical  skills.  These  are 
minimum  requirements  for  any  exemption;  however,  as  previously 
stated,  we  believe  exemptions  are  not  necessary,  excepting  students 
who  are  immediate  relatives  of  U.S.  citizens,  and  encourage  the 
Congress  to  enact  the  return  home  provisions  of  H.R.  1510,  effec- 
tive immediately. 

Thank  you.  I  would  be  happy  to  answer  any  questions. 

Mr.  Mazzoli.  Thank  you  very  much. 

[The  complete  statement  of  David  C.  Lewis  follows:] 
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Good    afternoon  Mr.    Chairman   and   members   of    the  Subcommittee.      I    am  Dr. 
David  Lewis,    Chairman  of    the  Career  Activities   Council    of    the  United  States 
Activities   Board   of    the    Institute   of    Electrical    and  Electronics   Engineers    Inc. 
Today,     I    am    representing   the  Engineering  Affairs   Council    (EAC)    of   the  American 
Association  of   Engineering  Societies   (AAES).     AAES    Is   an  umbrella  organization 
of  43  engineering  societies   representing   nearly  one  million  engineers   from  all 
disciplines  of   the  profession.     The  Engineering  Affairs  Council    Is  one  of    four 
AAES  Councils   and    It    Is   responsible  for  all    matters   dealing  with  engineering 
manpower. 

With  the  above  as  background,    I   want  to  address  those  aspects  of  HR     1510 
that  have  to  do  with   the   return  home  of   foreign  students  who  have  studied    In  the 
United  States. 

The  United  States   currently    Is  training  approximately  30?  of   the  students 
worldwide  who  have    left  their  home  countries   for  study.   Nearly  A0%  of   these  stu- 
dents  are  majoring    In  engineering   and  computer  sciences.     Approximately  40? 
of   the  graduate  students    In  the  United  States   are  foreign  students.    In  fact,    it 
is  often  said  that  our  postsecondary  education  system,    particularly  engineering 
and  medical    sciences,    is  our  greatest  gift  to  the  world.   This  opinion   is 
supported  by  the  fact  that   roughly  15)1  of  the  foreign  students    in  this     country 
are  on  grants   from  their  governments.     They  are  sent  here  to  gain  the  training 
and  the  knowledge  which  can  then  be  applied  to   increase  their  countries'    produc- 
tivity and  standard  of    living.     These  countries  often  use  badly   needed  hard 
currencies  to  support  the     students  while  they  are  here. 
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Unfortunately,    the   exceptional    standard    of    living    and    career   opportunities 
in  the  United   States    have   tended    to   tempt   these    foreign   students    to    remain   here 
rather   than   to    return  to   their   homelands    with    the   technical    knowledge   that    is    so 
badly    needed    in   their   own   countries   -   hence,    the   often   discussed      "brain   drain." 
One  method    by    which   they    stay    is    to   change   their    alien   status    by   obtaining 
employment    in   the  United   States.      So   great    is    the    desire   to    remain    in   the  United 
States    that  many    aliens    will    accept   salaries    appreciably    lower   than   prevailing 
wages.    This    directly    affects    ell    American   engineers    in   ti^o   ways: 

a)  It    decreases    employment   opportunities    for   the   American   engineer, 
particularly   the   older   engineer,    and 

b)  It    depresses    salaries    for    all    engineers    in   the   American   workforce. 

FOR    THESE    REASONS,    WE    ADVOCATE    THE    POSITION   THAT   ALL    STUDENTS,    UPON 
COMPLETING   THEIR    EDUCATION,    SHOULD   RETURN   TO   THEIR    HOME    COUNTRY    FOR    A   PERIOD    OF 
AT   LEAST   TWO  YEARS.    After   that    period,    they    would    be    free   to    reenter   the  United 
States    under    the   same    immigration   procedures    as    any   other    person.    This,    essen- 
tially   is    what   the   proposed    legislation   states,    except    for   one    important   excep- 
tion. 

The    proposed    legislation  -  HR    1510   -   accepts    the    questionable    notion   that 
there    is    a  manpower   shortage    and   exempts,    until    1989,    students    with    degrees    in 
natural    science,    engineering    and   computer   science,    or   mathematics   with    certified 
job    offers    in   universities   or    in    industry.    After   1989,    the    legislation   wisely 
drops    this    exemption.      We   of    the   AAES/EAC  contend   that   there    is    no   basis    for 
this    exemption. 
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There  has  been  much  debate  shout  the  shortage  of  technologically  skilled 
personnel.   Some  organizations  have  claimed  that  a  critical  shortage  of  engi- 
neers and  computer  scientists  already  exists.   They  argue  that  the  foreign  engi- 
neering students  should  be  allowed  to  stay  in  the  country  to  replace  the  alleged 

critical  shortfall  of  engineering  manpower.  The  Engineering  Affairs  Council 

1 
disagrees  with  that  position.    A  single  study   is  used  to  support  claims  that  a 

manpower  shortage  exists.  That  particular  study  was  limited  to  two  specific 
areas  of  the  United  States,  heavy  in  certain  technologies;  was  based  on  quest- 
ionable demand  forecasts;  and  contained  duplication  of  data,  making  its  use 

unreliable  to  describe  the  engineering  manpower  situation  in  the  United  States. 

2 
A  critique  of  the  engineering  manpower  situation  made  by  the  IEEE  indicates 

that  any  engineering  manpower  shortage  in  America  is  confined  to  few  speciali- 
ties in  a  few  geographic  areas. 

Those  in  the  engineering  societies  who  have  studied  the  manpower  supply 

and  demand  issue  basically  believe  In  the  indicators  that  are  provided  by  the 

free  market.  Thus,  if  there  were  a  shortage  of  engineering  manpower,  we  would 

expect  to  see  a  significant  escalation  in  salaries  paid  engineers.   In  fact,  the 

recent  IEEE  salary  survey  data  (for  1981)  shows  NO  significant  escalation,  and 

SALARIES  EVEN  DECREASED  in  constant  dollars.   In  fact,  our  data  base  shows  that 

the  second  lowest  paid  engineering  specialty  is  computer  science,  the  specialty 

In  which  the  shortage  Is  supposed  to  be  most  acute.  These  are  hardly  the 

results  you  would  expect  to  obtain  if  there  were  really  a  shortage!   I  should 

1 

American  Electronics    Association.      Technical    Employment  Projections   Survey: 
1981,    1983,    1985.      Palo  Alto,    California,    May   1981. 

2 

Barden,    Robert   A.,    "Interpretation  of   Engineering  Manpower  Supply    and  Demand 
Surveys",    writfen   for   the    IEEE   United  States   Activities   Board  Manpwer  Task 
Force,    October,    1981. 
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point   out    again,    however,    that   our   data    is    regional    and    national    and    that    spot 
shortages   may    exist    in   certain   high    cost    areas,    or    areas    where   salaries    have    not 
kept    pace,    such    as    in   postsecondary   education. 

We   would    like   to   suggest,    however,    that    the   surplus    or   shortage   of    engi- 
neering  manpower    is    really    a   non-issue    for   these   hearings.      We   suggest    that    if 
there   were    a  shortage,     it   should    be   met   by   trai  ni  ng  American   citizens    for   the 
available   jobs    rather   than    importing,    or   training    aliens. 

Finally,    we   should    comment   on   the   effects    of    the    return-home   provision   on 
alien   engineers.      We    have    documented    cases    in   which   the    lack    of    citizen   status 
has    been   exploited    by   employers    by    providing    foreign   students    and    foreign   engi- 
neers   less    than   competitive   wages.      We   are   opposed    to   the   exploitation  of    alien 
engineers,    just    as    we    are   opposed   to   the   exploitation  of    American   engineers,    and 
a    firm    return   home   policy   would    do  much    to   eliminate   this    problem. 

The    effect   on   an  American   engineer's    career   of    even   a  modest    amount   of 
engineering   manpower   which    can   be   hired    at   wages    far   below   the    average   should    be 
obvious.      Clearly,    for   the  U.S.    citizen   engineer,    the    salaries    offered    will    tend 
to   be    lower   and    job    opportunities    will    be    reduced.       In   the    short    run   these 
issues   may    be   of    little   concern   to   the   Congress;    however,     in   the    long    run    it 
will    become   obvious    to   all    that   engineering    careers    are   "under-rewarding"    end    we 
can   expect   that   the   best    and    brightest   of    our    students    will    avoid   engineering. 
The    results   of    this    sort   of      policy    will    have   obvious    disastrous    consequences    in 
terms    of    the    nation's    further   economic    development,     in   terms   of    our   balance 
of    trade   and    in   terms   of    having    available,     in   times    of    national    emergency,    the 
highly   qualified    engineering   manpower   that    is    essential. 
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At  ■«>e   present  time   Incentives   tor  United  States   dtJzens  to  pursue 
graduate  degrees    in  engineering   are  Marginal.    For  enanple,    an  analysis   of    data 
gathered   by  ttie   Institute  of   Electrical    and  Electronics  Engineers   (IEEE)   shows 
that    it  takes   '8  \e»rs   tc   reco*jp    lost   wages   tor  a  person  who  takes   off  4  years 
to  earn  a  doctorate    in  electrical    engineering.     Clearly,    this    is    not  much    incen- 
tive tc  pursue  graduate  education. 

In  suwary.   we  support  the  return  howe  provisions    in  HR  1510  end  feel    that 
the\    shoo  I  g  be    irpi  e^e'^-^ec   NO*.    There   have   bee-   s.^cestions   that    foreign   stu- 
dents   with    unique   sK i M s   wight   be   allowed   tc    newai n    in  the   country   so   that   they 
could  teach    in  cur  colleges  or  universities.     Xe  of   the  Engineering  Affairs 
Council    of   the  Ai»ericen  Association  of   Engineering  Societies  do   not   recawwend 
er\    everpt'crs   *c  the   return  ho»e  provisions.     Should   any   exemptions   be   allowed, 
we  propose  that  the  criteria   require   e  ?RAD(.!ATE  degree   fraa   a     properly   accre- 
ditee   " -?*"*..*"c'-    in  the   field   of    higher  engineering   education   and  that   the 
indivic^a     5"c-   c    r-^    '-      »    c^iatified    '-  teac'-ing   arsi    research     ang   be   paid   e 
salary  ccwrarst'e  to  his  c^  *«-  ;.S.   citizen  colleagues.   Without  these   restric- 
tive c-iteria,    we  cenrv't  beliefs  -^s*  the    individual    in  question  really  has   uni- 
que and  critical      ski  I  is.     These   are  MINIMUM  requirements    for  any  exemption; 
ho*e^e-.    as   previously   s-i-afed.    »e  bei  "eve  exemptions   ore   net    necessary 
(excepting   stuce— 5    »T   »-e    i!!*>edia*e   re'at'ves  cf  U.S.   citizens)    er;   e-courage 
t^e  Ccxjress    *c   e-sc*    ~e    -e-'urr   Soce    provisions   c*    '-F    '51C,    effec+ive 
IttCDIATtLY. 

Thai*   you   for  this  opportunitv    tc   testify   or  this    i«portent    issue.      I    would 
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Mr.  Mazzoli.  Dr.  Lewis,  we  appreciate  your  being  here.  We  have 
now  Billy  Reed,  director  of  the  American  Engineering  Association. 
Mr.  Reed,  welcome,  you  are  recognized  for  5  minutes. 

Mr.  Reed.  Thank  you.  Chairman  Mazzoli.  I  am  Billy  Reed,  direc- 
tor of  the  American  Engineering  Association,  and  I  do  want  to 
thank  the  committee  for  allowing  our  organization  to  present  its 
views. 

When  we  discuss  foreign  students,  we  are  really  discussing  two 
major  issues  in  my  opinion:  education  and  jobs.  We  have  all  heard 
the  cries  from  industry  and  academia  that  we  have  to  enlarge  our 
engineering  schools  and  produce  more  engineers.  There  are  three 
applicants  for  every  opening  in  our  schools  I  have  heard  them  say. 

The  universities  just  can  t  expand  departments  enough.  To  me, 
these  are  very  startling  statements,  but  let's  look  at  the  facts. 

There  were  122,000-plus  foreign  students  who  were  enrolled  in 
engineering,  science,  math,  and  computer  science  for  the  school 
year  1981-82.  Since  we  have  three  applicants  for  every  opening  in 
these  schools,  it  seems  to  me  there  are  122,000  Americans  that  are 
being  left  out  in  the  cold. 

At  the  same  time  our  colleges  and  universities  are  recruiting 
overseas,  often  using  unethical  and  occasionally  fraudulent  meth- 
ods. How  much,  I  wonder  does  this  type  of  recruiting  cost  the 
American  taxpayer? 

Overall  our  college  enrollment  has  dropped  5  percent  during  this 
last  fall.  The  baby  boom  of  World  War  II  is  over  and  enrollment  is 
expected  to  continue  to  drop  until  the  late  1990's. 

It  seems,  looking  at  these  facts,  that  everyone  is  expecting  the 
American  taxpayer  to  subsidize  even  more  foreign  students  to  help 
keep  these  larger  schools  that  we  are  being  asked  to  pay  for,  open. 
I  don't  know  that  that  makes  sense  to  me. 

Industry  argues  that  most  foreign  students  return  to  their  homes 
after  graduation.  I  submit  that  most  engineering  and  science  grad- 
uates do  not  go  home  after  graduation.  One  Texas  Employment 
Commission  official  estimates  30  to  40  percent  of  all  nonagricul- 
tural  labor  certifications  in  the  State  of  Texas  involves  student 
visas. 

Collectively— and  this  to  me  was  a  real  shocker— the  Texas  col- 
leges and  universities  are  in  the  top  three  users  of  foreign  workers 
in  the  State.  Perhaps  this  would  explain  why  the  salaries  are  so 
low  in  the  engineering- teaching  profession. 

The  industry  associations  have  said  that  the  jobs  will  outnumber 
engineering  graduates  by  3  to  1  through  1985;  yet  the  member  com- 
panies of  these  associations  have  laid  off  approximately  100,000 
workers  that  I  have  been  able  to  document.  They  have  frozen 
wages,  they  have  reduced  salaries,  forced  people  into  early  retire- 
ment; they  have  shut  down  plants;  they  have  closed  some  of  these 
plants  and  moved  them  overseas. 

Engineers  have  been  forced  to  work  extended  work  weeks  with 
no  increase  in  salary;  yet  in  December,  which  is  the  latest  number 
I  have,  unemployment  in  the  electronics  industry,  was  12.7  percent. 

These  industry  associations  have  come  to  Congress  asking  for 
protection  from  foreign  competition  on  1  day,  and  they  are  here 
today  wanting  to  ease  the  restrictions  on  the  import  of  foreign 
workers  and  foreign  students. 
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The  College  Placement  Council  states  that  companies  will  hire  12 
percent  fewer  engineers  in  1983  than  they  did  in  1982,  which  was 
no  banner  year  either.  And  one  point,  which  I  don't  think  has  been 
brought  up,  there  are  thousands  of  American  contract  or  tempo- 
rary people  who  are  out  of  work,  many  many  of  these  are  engineer- 
ing people. 

There  are  many  who  are  underemployed.  The  American  contract 
engineering  market  is  far  and  away  the  most  sensitive  indicator  of 
the  real  engineering  job  market.  It  is  sort  of  like  the  spot  silver 
market. 

With  the  number  of  new  jobs  declining  and  the  number  of  new 
engineering  graduates  at  record  high  levels,  I  don't  see  how  we  can 
justify  importing  foreign  engineering  students  or  allowing  foreign 
graduates  to  remain  here  and  take  our  jobs.  It  makes  no  sense  to 
me  to  burden  the  American  taxpayer  with  the  extra  cost  of  more 
foreign  students,  larger  schools  to  accommodate  those  foreign  stu- 
dents and  then  let  them  stay  and  take  our  jobs. 

The  foreign  student  is  a  guest  in  this  country  and  enjoys  the  gen- 
erosity and  hospitality  of  the  American  people.  We  cannot  continue 
to  accept  ever  increasing  numbers  of  foreign  students  in  our  col- 
leges and  universities  and  at  the  same  time  turn  away  our  own 
children. 

We  have  to  wean  the  industries  and  universities  from  their  reli- 
ance on  noncitizens.  Foreign  workers  are  not  better,  they  are  just 
cheaper.  The  cost  to  the  company  is  the  bottom  line. 

The  American  working  engineers  need  your  help.  Every  alien 
that  goes  to  work  in  this  country  takes  a  job  that  an  American 
would  otherwise  occupy.  We  must  let  the  law  of  supply  and 
demand  work  without  being  distorted  by  cheap  foreign  labor. 

My  recommendations  are  in  our  written  testimony,  and  I  thank 
you  very  much. 

[The  complete  statement  follows:] 
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INTPODUCTION 
CHANCES  IN  AMERICAN  SOdETY 

While  the  Industrial  age  was  not  horn  In  the  United  States,  It  certainly 
flowered  and  came  Into  full  bloom  In  this  country.  Along  with  the  technol- 
ogical changes  which  brought  about  the  Industrial  revolution  came  many  far 
reaching  social  changes.  Many  hundreds  of  thousands  of  people  left  their 
farming  heritage  behind  to  become  part  of  this  new  Industrial  society. 

Along  with  the  technological  and  social  changes  of  the  Industrial  revolution 
came  very  dramatic  changes  In  the  structures  of  the  nations  corporations. 
No  longer  was  It  possible  for  the  owner-president  of  these  corporations, 
along  with  an  accountant  and  a  few  clerks  to  oversee  all  that  needed  to  be 
done.  People  were  needed  who  specialized  In  certain  areas  of  operations 
such  as  engineering,  accounting,  manufacturing,  sales,  etc.... 

This  need  for  the  specialists  In  these  areas  of  corporate  operations  gave 
birth  to  a  new  type  of  worker.  This  person  now  falls  under  the  general 
catagory  of  "white  collar"  worker. 

In  this  same  general  period  of  time,  the  labor  unions  were  formed  to  Improve 
the  wages  and  working  conditions  of  the  "blue  collar"  workers.  As  the  vast 
majority  of  all  Industrial  workers  of  this  period  were  In  the  "blue  collar" 
catagory,  the  economic  Incentive  was  to  resist  the  labor  unions  and  the 
demands  they  made. 

The  labor  riots  of  the  early  part  of  this  century  were  the  result.  Eventually, 
what  Is  now  known  as  the  Department  of  Labor  was  formed  In  an  effort  to 
protect  the  rights  and  improve  the  working  conditions  of  the  American 
worker. 

During  this  entire  period  of  time.  Industry  grew,  required  new  technologies 
which  spawned  new  Industries,  which  required  more  workers,  which  required 
even  more  of  these  "corporate  specialists".  These  specialists,  the  white 
collar  workers,  grew  at  a  faster  pace  than  did  the  population  in  general 
and  faster  even  than  Industry  itself.  Still,  the  "blue  collar"  workers 
vastly  outnumbered  the  white  collar  workers. 

CONTROL  OF  THE  LABOR  MARKET 

In  the  middle  of  the  20th  century,  the  seeds  of  a  new  revolution  with  even 
more  profound  socialogical  changes  were  being  sown.  This  new  revolution  Is 
the  shift  from  an  Industrial  based  society,  to  a  society  based  on  infor- 
mation. With  this  shift  from  industry  to  information  and  the  associated 
technological  changes  comes  a  dramatic  shift  in  the  make  up  of  the  American 
workforce . 

The  unions  have  been  losing  influence  for  years  now  and  their  membership  in 
terms  of  the  total  workforce  has  been  reduced  considerably.  In  the  late  1970' s 
the  American  workforce  changed  from  that  of  a  blue  collar  majority  to  that 
of  a  white  collar  majority. 
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This  change  and  the  fact  that  very  few  white  collar  workers  are  organized 
must  shift  the  incentive  to  hold  down  labor  costs  from  the  organized  blue 
collar  worker  to  that  of  the  basically  unorganized  white  collar  worker. 

These  technological  and  socialogical  changes  have  brought  about  a  new  soph- 
istication in  the  methods  used  to  control  the  labor  costs  of  American 
industry. 

Corporate  America  now  has  the  ability  to  control  not  only  the  demand  for 
a  particular  skill,  but  also  the  supply  of  that  skill. 

It  should  be  pointed  out  that  to  have  "effective"  control  over  any  profession 
it  is  necessary  only  to  have  a  "reasonable"  control  over  perhaps  10  percent 
of  the  total  membership  of  that  profession. 

The  mechanisms  used  to  control  the  supply/demand  ratio  and  therefore  the 
cost  of  labor  are  as  varied  as  the  corporations,  and  limited  only  by  the 
immaglnation  of  the  executives  of  those  corporations.  The  mechanisms  are 
designed  to  enhance  or  magnify  the  natural  trends  of  the  market.  Only  a 
subtle  influence  is  required. 

For  the  interrelationships  of  the  factors  influencing  the  labor  market, 
see  figure  I. 
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INTCRRELATIONSHIPS  OF  ENGINEEHING  JOB  MARKET 
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BACKGROUND 

The  exchange  of  students  between  countries  is  hased  on  "agreements  of  rec- 
iprocity" between  the  countries  involved.  The  premise  behind  the  agreements 
Is  that  of  a  cultural  exchange  with  both  countries  gaining  in  understanding 
for  the  other. 

In  addition,  this  country  has  held  the  belief  that  a  better  educated  world 
would,  result  In  less  poverty,  a  better  fed  population,  better  medical 
attention,  etc....  One  way  to  cure  the  the  worlds  problems  is  throu^ 
better  education  and  \inder standing. 

Foreign  students  entering  the  United  States  are  issued  F-1  visas.  This  is 
a  temporary,  non-immigrant  visa.  In  order  to  maintain  their  student  status 
they  must  establish  that  they  are  "maintaining  a  full  course  of  study",  and 
"that  their  SOLE  PURPOSE  in  coming  to  the  United  States  is  to  acquire  such 
education"  and  that  they  have  "a  residence  in  a  foreign  country  which  they 
have  NO  INTENTION  OF  ABANDONING". 

A  foreign  student  must  verify  "that  he  has  sufficient  funds  to  support  him- 
self in  addition  to  paying  for  his  schooling". 

A  foreign  student  may  work  part-time  if  he  can  show  that  the  employment  is 

"necessary  to  maintain  himself  as  a  student  and  that  the  necessity  is  due 

to  UNFORESEEN  circumstances  arising  AFTER  his  acquisition  of  student  status". 

Practical  Training  may  be  granted  to  the  foreign  student  "where  it  is  REC- 
OMMENDED BY  THE  SCHOOL  he  is  attending  and  is  UNAVAILABLE  in  the  country 
of  his  foreign  residence". 

GROWTH  IN  FOREIGN  STUDENT  POPULATION 

In  the  195^/^955   school  year,  there  were  3^,232  foreign  students  in  the 
United  States.  The  I98I/I982  school  year  saw  326,299  foreign  students 
enrolled  in  U.S.  institutions  of  hl^er  education,  (fig.  II)  This  represents 
a  growth  of  approximately  9.5  times  the  195^/1955  school  year  totals. 

When  we  look  at  science,  engineering,  math  and  computer  science,  (fig.  Ill) 
we  see  an  even  more  startling  growth  rate.  In  the  195'^/1955  school  year 
there  were  11,735  foreign  students  in  these  courses  of  study.  For  the  1981/1982 
year  there  were  122,710  enrolled  for  the  same  catagorles,  nearly  IO.5  times 
the  195^/^955  totals. 

This  indicates  a  growth  rate  for  the  technical  catagorles  of  approximately 
9  percent  hi^er  than  for  the  foreign  student  population  as  a  whole. 
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FOREIGN  STUDENT  ENROLl/ENT 
(POST  SECONDARY) 

(Source I   Institute  of  International  Education) 
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FOREIGN  ENGINEERING,  SCIENCE,  MATH  AND  CXJHKJTER  SCIENCE  STUDENTS 
(Source I  Institute  of  International  Education) 
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ENLARGING  ENGINEERING  SCHOOLS 

Citing  the  record  enrollment  In  oxir  nations  engineering  schools  and  the 
current  "shortage"  of  engineers  as  the  justification,  nearly  all  of  the 
Industry  associations,  technical  societies  and  institutions  of  hi^er 
education  in  the  country  are  lobbying  for  state  and  federal  funds  to 
enlarge  the  engineering  schools. 

Applicants  outnumber  openings  by  three  to  one  the  proponents  state.  (Ref.  1) 
"The  universities  just  can't  expand  departments  enough"  others  say.  (Ref.  2) 
"Next  to  medical  schools,  engineering  schools  are  the  most  expensive  to  staff 
and  equip".  (Ref.  3)  "Without  help  from  the  Federal  government  and  Industry 
we  cannot  continue  to  accept  100,000  freshmen  in  our  engineering  programs...." 
(Ref.  4)  are  typical  comments. 

Me  all  know  the  arguments  for  making  the  schools  larger,  so  let's  look  now 
at  the  arguments  against  the  wholesale  enlarging  of  these  facilities. 

Pall  earollment  for  the  I982/I983  school  year  was  down  by  ^.  (Ref.  5)  The 
college-age  population  will  shrink  from  approximately  17.5  million  in  I98O 
to  13.1  million  in  1995  according  to  an  article  in  the  Nov.  22,  I982  issue 
of  U.S.  News  &  World  Report.  (Ref.  6) 

In  addition,  there  were  over  122,000  foreign  students  enrolled  in  the  same 
schools  and  courses  of  study  that  the  schools  are  being  expanded  for.  (Fig.  Ill) 
If  the  applicant  to  admissions  ratio  is  really  three  to  one  as  the  American 
Electronics  Association  has  stated,  here  is  the  source  of  122,000  new  engineers 
and  scientists  with  NO  additional  tax  dollars  required.  This  is  the  source 
of  122,000  new  openings  for  the  American  students  that  are  now  being  turned 
away.  All  we  have  to  do  is  phase  out  the  foreign  students  now  occupying  those 
slots  and  replace  them  with  our  own  children. 

Recruitment  of  foreign  students  is  a  relatively  common  practice  as  witnessed 
by  the  following  statement:  "Still  there  is  concern  about  AGRESSIVE  OVERSEAS 
RECRUITING,  which,  if  not  unethical,  often  falls  to  inform  prospective 
students  about  what  they  can  expect  to  encounter  in  the  U.S.,  and  what  is 
expected  of  them."  (Ref,  5) 

Some  college  administrators  have  even  resorted  to  criminal  activities  to 
recruit  students  for  their  schools.  The  indictment  filed  against  the  admin- 
istrators and  a  recruiter  stated  they  "falsely  Issued  certificates  of  elig- 
ibility for  non-immigrant  F-1  student  status".  They  were  signing  blank  forms 
and  the  recruiter  was  selling  them  in  Iran.  (Electronic  Engineering  Times- 
December  6,  1982) 

If  foreign  students  are  left  out  of  the  picture,  as  they  should  be,  all  of 
the  other  evidence  fails  to  show  a  need  for  enlarging  the  schools.  It  seems 
evident,  then,  the  only  reason  to  enlarge  the  schools  would  be  to  acoommodate 
more  foreign  students. 

I  can  see  where  a  reasonable  case  could  be  made  to  show  that  colleges  recruit 
and  train  foreign  students  for  American  industry  simply  as  a  mechanism  to 
control  labor  costs.  The  schools  reward  could  come  in  the  form  of  expanded 
facilities,  research  grants  and  outright  gifts  of  cash  and  equipment.  College 
officials  must,  as  you  remember,  recommend  foreign  students  for  part  time 
work  or  work  under  the  practical  training  provision. 
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DETE31MINING  FUTURE  NEED 

There  are  many  methods  used  to  determine  future  need  for  engineers  and  tech- 
nical people  in  this  coumtry. 

Some  methods  are  very  sophisticated  and  some  are  very  simple.  Some  are  based 
on  projected  growth  of  the  gross  national  product  and  some  merely  count  want 
ads  in  certain  key  areas  of  the  country.  All  of  these  methods  have  two  things 
in  common.  All  are  based,  ultimately,  on  data  provided  by  the  user  companies 
and  all  are  terribly  inaccurate. 

A  company  may  admit  to  having  laid  off  "a  few"  people  or  say  "we're  not 
hiring  at  the  present  time",  but  few  if  any  will  project  "no  requirements" 
for  a  year  or  two  into  the  future.  To  do  so  would  be  to  admit  a  "no  growth" 
situation  for  that  particular  company.  This  would  be  the  kiss  of  death  for 
any  executive  who  works  under  the  current  "bottom  line",  make  a  profit  this 
quarter  mentality.  It  just  won't  happen. 

It  should  be  recogonized  that  these  projections  have  a  great  influence  on 
literally  thousands  of  people  and  may  cause  many  people  to  misjudge  the 
real  potential  market  for  any  particular  profession. 

For  example,  since  1978  thousands  of  college  students  have  gone  into  engin- 
eering because  of  the  "great  demand"  £ind  "unprecedented"  high  starting 
salaries  cited  by  these  surveys. 

Congress  has  been  asked  to  appropriate  huMreds  of  millions  of  dollars  for 
engineering  education.  "We  must  expand  our  schools  and  produce  more  engin- 
eers" the  voices  say,  citing  these  surveys  and  the  record  enrollment  in  o\ir 
nations  engineering  schools  as  the  justification. 

These  same  surveys  are  cited  in  many  immigration  covirts  across  the  land  and 
in  all  of  the  appropriate  congressional  committees  and  subcommittees  to 
show  the  "need"  for  allowing  a  particular  foreign  graduate  to  remain  here 
to  work  or  to  import  engineers  from  another  country.  Some  people  even  ad- 
vocate issuing  permanent  resident  status  to  all  foreign  students  as  they 
enter  the  country,  (Ref .  7) 

Many  of  these  reports  and  surveys  refer  to  each  other.  If  I  write  a  report 
or  make  a  survey  to  show  a  particular  point  of  view,  I  may  well  include 
references  to  another  report  or  survey  that  shares  the  same  point  of  view 
to  reinforce  my  "own"  findings. 

Where  do  these  reports  come  from?  The  sovirces  may  be  put  into  three  basic 
catagories.  They  are: 

1.  Technical  Societies 

2.  Industry  Associations 

3.  Academia 

Obviously,  all  of  these  sources  have  a  financial  Interest  in  showing  a  strong 
future  demand  and  all  have  financial  ties  to  the  user  companies. 
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SHORTAGES 

When  speaiklng  of  shortages  of  any  skill  or  occupation,  we  must  consider 
\uiier  what  circumstances  a  shortage  may  exist. 

For  example,  there  may  well  be  a  shortage  of  auto  workers  on  my  block,  yet 
there  may  be  many  unemployed  auto  workers  in  my  city.  We  must  therefore 
set  geographical  limits  before  we  may  declare  a  shortage. 

The  only  way  a  true  shortage  of  American  workers  may  logically  be  defined, 
for  our  purposes  here,  is  on  a  nationwide  or  larger  basis.  Anything  more 
closly  defined  and  too  many  external  factors  begin  to  play  a  roll. 

The  second  parameter  which  must  be  considered  when  looking  at  shortages  is 
the  monetary  factor.  A  true  shortage  of  any  occupation  may  be  determined 
only  when  the  salary  level  is  also  defined.  Oil  is  in  very  short  supply, 
even  on  a  world  wide  basis  at  five  dollars  a  barrel,  but  you  would  have 
people  beating  your  door  down  if  you  offer  fifty  dollars  a  barrel  for  it. 

As  the  geographic  area  of  consideration  is  reduced,  more  and  more  factors 
come  into  play.  The  area  may  not  be  desirable,  the  cost  of  living  may  be 
too  high,  the  company  may  lave  a  poor  reputation  within  that  profession 
and  the  area  may  have  few  employers  that  requires  the  same  skills,  thus 
limiting  other  employment  opportunities  in  the  same  geographic  area.  There 
are  many  other  factors  as  well. 

Additionally,  each  skill  or  job  duty  that  is  added  to  the  job  description 
drastically  reduces  the  number  of  people  "qualified"  to  do  that  job.  A  job 
description  may  easily  be  written  that  excludes  everyone  except  the  person 
currently  doing  that  particular  job. 

This  brings  us  to  the  third  parameter  which  is  of  prime  importance  in  deter- 
mining a  shortage.  That  being  the  question  of  "What  are  we  short  of?" 

Our  colleges  arxi  universities  have  established  their  degree  programs  to 
give  an  individual  a  reasonably  broad  education  within  that  particular 
profession.  A  person  may  also  specialize  to  a  certain  extent  within  any 
given  degree  program.  It  is  therefore  reasonable  that  a  shortage  may  be 
defined  only  in  terms  of  the  applicable  degree  programs.  Any  narrower 
definition  will  be  peculiar  to  that  industry  or  company. 

The  fourth  and  final  parameter  in  determining  whether  there  Is  a  shortage 
or  not  is  the  availability  of  temporary  workers.  The  temporary  workforce 
is  generally  much  more  mobile  and  therefore  less  hesitant  to  move  across 
the  country  or  to  a  less  desirable  area.  In  determining  the  availability 
of  American  workers,  the  temporary  workforce  is  nesirly  always  overlooked 
or  ignored. 

We  now  have  a  reasonable  set  of  guidelines  for  determining  the  existance  of 
a  true  shortage  of  American  workers.  They  arej 

1.  Does  the  shortage  exist  on  a  nationwide  basis? 

2.  Are  the  shortage  categories  compa table  with  the  basic  accepted 
degree  programs  at  our  imiversities? 

3.  Are  there  no  American  temporary  workers  available? 
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Only  if  all  three  of  the  above  questions  are  answered  "yes"  may  a  true 
shortage  exist.  That  shortage  may  exist  only  at  or  below  the  current 
salary  level  for  that  profession.  Any  reasonably  higher  salary  level 
and  workers  will  become  available. 

Once  a  shortage  is  declared,  it  tends  to  become  self  perpetuating.  This 
fact  is  illustrated  by  figure  I. 

TEMPORARY  AMERICAN  WORKERS 

There  exists  in  the  United  States,  a  nearly  invisible,  "underground  industry" 
which  employees  from  100,000  to  perhaps  as  many  as  300,000  engineering  and 
technical  people.  This  industry  will  gross  from  5  to  20  billion  dollars  per 
year.  There  are  perhaps  3,000  firms  providing  technical  services  in  this 
industry. 

This  industry  is  the  "contract  engineering"  or  "job  shop"  or  "temporary 
help"  industry.  This  industry  has  existed  to  provide  temporary  technical 
personnel  to  American  industry  for  over  forty  years. 

Not  only  does  this  industry  provide  professional,  qualified,  technical  talent 
during  times  of  peak  workload  for  a  company  or  industry,  it  provides  perhaps 
an  even  more  valuable  service  to  industry  during  times  of  declining  workload. 
It  provides  a  cushion  or  buffer  against  having  to  layoff  permanent  employees 
during  the  bad  times  that  comes  to  every  industry. 

Additionally,  the  industry  provides  a  place  for  the  senior  citizen  with  a 
technical  backgroiind  to  continue  to  practice  his  profession  for  as  long  as 
he  is  able.  There  is  no  mandatory  retirement  age  in  the  contract  engineering 
industry.  Age  discrimination  is  nearly  non-existent. 

Contract  engineers  or  job  shoppers  are  a  very  mobile  group  of  people.  It  is 
quite  common  for  a  contract  engineer  to  finish  an  assignment  in  Washington 
state  or  California  one  week  and  start  to  work  in  New  York,  Massachusetts 
or  Georgia  a  week  or  two  later. 

It  has  been  determined  that  a  temporary  alien  worker  may  "temporarily"  fill 
a  permanent  position,  yet  the  determination  of  the  availability  of  American 
workers  is  not  required. 

Current  "certification  of  the  availability  of  American  workers"  procedures 
are  a  farce.  They  may  give  an  indication  of  the  availability  of  American 
permanent  workers  for  the  Dallas/Ft.  Worth  area  or  for  Rhode  Island.  But, 
by  defination,  you  cannot  certify  that  "no  American  worker  is  available" 
when  the  survey  area  is  less  than  nationwide  and  when  no  search  of  the 
temporary  labor  market  has  been  made. 

Every  alien  engineer  admitted  to  this  country  takes  a  job  that  would  other- 
wise be  filled  by  an  American  temporary  worker.  Certification  of  availability 
of  American  workers  totally  ignores  the  temporary  labor  market. 

TtieTB  are  thousarxis  of  unemployed  or  underemployed  American  temporary  eng- 
ineers and  technical  workers  available  at  this  time. 
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BRAIN  DRAIN 

We  sure  creating  a  sltiiation  where  we  are  taking  the  brightest  &Dd  best  ed- 
ucated of  many  developing  countries  at  a  time  when  these  nations  can  least 
afford  to  lose  them. 

"In  I98I  there  were  more  than  5i300  students  from  Taiwan  studying  abroad.... 
We  have  given  America  the  cream  of  our  youth,  not  our  problem  children." 
(Ref.  8) 

"Brain  Drain  From  Poorer  lands  Estimated  At  300,000  In  I5  Years"  (Ref. 9) 

"Developing  countries  are  demanding  billions  of  dollars  in  compensation  for 
what  they  contend  is  the  revenue  they  are  losing  because  of  the  out-flow 
of  skilled  people  to  industrial  nations."  (Ref.  lO) 

"The  Global  Brain  Drain" .... "UNCTAD  has  calculated  the  value  of  this  "rev- 
erse foreign  aid"  since  I96I  at  $46  billion."  (Ref.  11) 

TRANSFER  OF  TECHNOLOGY 

Foreign  students  are  becoming  recogonized  as  a  very  real  source  of  concern 
over  the  transfer  of  American  technology  to  foreign  countries. 

Mr.  John  Shea,  president  of  Technology  Analysis  Group  has  "recommended  that 
restraints  be  placed  on  foreign  students...."  (Ref.  12)  in  a  speech  to  the 
Government  Mlcroclrcults  Applications  Conference  '82  in  Orlando,  Florida. 

"A  rising  volume  of  foreign  graduate  students  in  the  United  States  in  sci- 
ence and  engineering  has  created  a  new  form  of  technology  transfer  with 
serious  economic  and  defense  effects,  the  Library  of  Congress  has  reported." 
(Ref.  13) 

"Approximately  5»000  students  from  the  People's  Republic  of  China  ajre  cur- 
rently studying  in  the  United  States."  (Ref.  14) 

COSTS 

While  the  costs  of  education  vary  from  state  to  state  and  institution  to 
institution,  we  may  be  able  to  make  some  reasonable  estimates  of  the  cost 
of  a  foreign  engineers  education  to  the  American  taxpayer. 

The  enclosed  letter  from  the  Texas  Legislative  Budget  Board  (Ref.   I5)  states 
that  as  nearly  as  they  could  estimate  the  costs  for  engineering  students 
in  the  State  of  Texas,  it  would  cost  4,520  dollars  per  student  per  year  in 
1982. 

Based  on  25  percent  of  this  cost  being  covered  by  tuition  for  a  Texas  resi- 
dent and  "out  of  state"  tuition  averaging  about  two  times  the  resident  tui- 
tion, this  means  an  out  of  state  resident  costs  the  state  2.260  dollars 
each  for  a  year  of  engineering  education.  Foreign  students  normally  pay 
out  of  state  tuition.    (Texas  has  recently  passed  a  law  requiring  foreign 
students  to  pay  80??  of  the  average  cost  of  their  education.   This  law  does 
not  take  into  account  the  differences  In  curricula . )  This  leaves  the  tax- 
payer picking  up  a  little  over  $2,000  per  alien  student. 
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The  military  services  are  currently  advertising  that  they  are  an  "alternative 
vay  to  finance  a  college  education".  Preference  will  be  given  to  engineering 
and  science  majors.  (Ref .  16) 

Why  should  ANY  U.S.  citizen  have  to  spend  2  to  ^l  years  in  military  service 
to  be  able  to  afford  to  go  to  college  only  to  find  that  his  slot  in  science 
or  engineering  has  been  filled  by  an  alien  student? 

In  addition,  there  are  many  costs  that  may  never  be  determined.  With  unemploy- 
ment for  our  college  age  blacks,  Hlspanlcs  and  other  minorities  near  the 
5056  level,  why  should  any  foreign  student  be  allowed  to  work  even  part  time? 

ABUSES 

An  analysis  of  3^  MA7-50  D.O.L.  certification  forms  for  aliens  at  Mostek 
Corp.  reveals  the  following  Information  of  interest! 

-  26  of  the  34  were  here  on  student  visas,  either  F-1  or  J-i.  (76.5^) 

-  18  of  the  26  above  worked  under  the  practical  training  provision.  (69.2^) 

-  They  had  received  an  average  of  1.52  U.S.  degrees 

-  They  had  attended  U.S.  schools  an  average  of  3  years  and  10  months. 

-  Degree  level t 

Bachelors 9 

Masters 33 

PhD 5 

Total 47 

-  '♦■1.25?  were  from  Tlawan. 

Of  the  thirty  four  aliens  Investigated  at  Mostek,  only  15  remained  at  the 
time  of  the  Investigation.  Four  of  the  fifteen  "had  unauthorized  employ- 
ment before  receiving  their  legal  permanent  resident  status."  One  of  the 
fifteen  was  in  "violation  of  status  and  placed  under  deporation  proceedings." 

The  remaining  19  aliens  "had  been  terminated  prior  to  the  investigation, 
eleven  during  the  layoff  of  Feburary  26,  I982."  (Ref.  1?)  It  should  be  noted 
that  American  engineers  were  laid  off  on  this  same  date. 

Presumeably  the  19  aliens  HAD  NOT  received  their  permanent  resident  status. 
These  nineteen  aliens  were  turned  out  and  presumeably  are  seeking  other 
work  in  violation  of  their  D.O.L.  certification.  An  alien  is  certified  to 
work  at  one  company,  at  one  address  only. 

Salary  levels  were  very  low,  averaging  only  $21,583  per  year. 

One  Texas  Employment  Commission  official  estimates  that  "30  to  40  percent 
of  all  non-agriculture  certification  requests  in  the  state  involves  student 
visas."  Another  Interesting  comment  from  the  szime  person  indicates  that, 
collectively,  the  colleges  and  universities  in  Texas  are  in  the  top  two  or 
three  users  of  alien  labor  in  the  state.  Perhaps  this  could  explain  the  low 
salaries  of  our  engineering  teachers  and  why  they  prefer  to  work  in  industry. 

JOB  MARKET 

When  discussing  foreign  students  and  whether  they  should  or  should  not  be 
allowed  to  remain  in  this  country  to  work,  we  must  look  at  the  job  market 
today  and  expectations  for  the  future. 
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Mr.  Fred  Landis,  dean  of  the  College  of  Engineering  and  Applied  Science  at 
the  University  of  Wisconsin-Milwaukee,  states  "I  doubt  that  even  a  rapidly 
growing  economy  can  absorb  the  number  of  engineers  we  will  produce  by  I983 
or  1984."  He  goes  on  to  say  "Even  70,000  engineering  graduates  per  year  Is 
more  than  our  economy  will  be  able  to  absorb  during  the  decade  of  the 
eighties."  (Ref  18) 

In  an  article  In  the  June  I982  issue  of  Mechanical  Engineering  titled  "The 
Engineering  Glass  of  '82"  it  is  stated  "And,  In  fact,  some  of  the  reduced 
opportunity  for  engineers  this  year  is  not  because  of  fewer  jobs,  but 
rather  because  more  engineers  are  in  the  job  market." 

I  have  newspaper  and  trade  journal  articles  documenting  layoffs  In  the  elect- 
ronics arxi  aerospace  industries  for  about  120  companies.  These  articles 
indicate  that  over  100,000  people  have  been  laid  off  during  the  last  year 
and  one  half.  Obviously,  both  of  these  Industries  are  "high  tech"  industries 
employing  many  engineers. 

Additionally  there  are  articles  on  wage  freezes,  extended  work  weeks,  plant 
shutdowns,  forced  retirements  and  salary  cuts  all  In  these  same  Industries. 
These  are  the  same  industries  represented  by  the  most  vocal  of  the  industry 
associations  on  the  subject  of  foreign  stvidents  and  the  engineering  shortage. 

How  are  the  new  engineering  graduates  from  our  universities  fairing  in  the 
job  market?  The  following  headlines  from  newspapers  and  periodicals  give 
us  some  idea  of  the  real  market t 

"Surge  In  Engineering  Enrollments  Begins  to  Ease  Industries 
Shortages  but  Stirs  Trouble  at  Colleges" 
Wall  Street  Journal  -  August  20,  I98I 

"Grim  Days  Ahead  for  the  Class  of  '83" 

U.S.  News  and  World  Report  -  December  13,  1982 

"Many  Recent  Grads  Who  Got  Good  Jobs  Now  Are  Losing  Them" 
Wall  Street  Journal  -  September  1?,  1982 

"Texas  Grads  Find  Job  H\int  Discouraging" 
■  Dallas  Morning  News  -  Janurary  23,  19 83 

"Degrees  Gathering  Dust  for  Frustrated  Grads"  . 
U.S.  News  and  World  Report  -  Janurary  2U,  I983 

"Collegians  Job  Push  Often  Leads  to  Shove  to  See  the  Recruiters" 
Wall  Street  Journal  -  November  18,  I982 

"Engineering  Students  Scrambling  For  Jobs" 
St.  Louis  Post-Dispatch  -  October  1?,  1982 

All  of  these  articles  speak  of  engineering  students  having  problems  getting 
jobs  or  recent  grads  being  laid  off  etc.. 

"The  College  Placement  Council  reports  companies  will  hire  12  percent  fewer 
engineers  next  year."  (Ref.  19 ) 

"Demaixi  is  down  even  for  engineering  graduates.  For  those  who  get  offers, 

starting  salaries  will  be  up  about  2.8  percent  a  much  smaller  increase 

than  in  previous  years."  (Ref.  20) 
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SUMMARY 

When  considering  the  testimony  given  to  this  committee,  please  remember  that 
the  industry  associations  are  representing  the  people  who  on  one  hand  want 
restrictions  on  foreign  products  and  on  the  other  hand  are  moving  their  plants 
outside  the  country  and  are  exporting  American  jobs  with  those  moves. 

They  tell  Congress  of  the  great  shortage  of  skilled  labor,  yet  have  laid-off 
hunireds  of  thousands  of  American  workers  during  the  last  two  years. 

In  reality,  when  we  discuss  foreign  students  and  the  pros  and  cons  of  their 
remaining  in  this  country  to  work,  we  are  talking  about  American  jobs  and 
Irho  should  occupy  those  jobs. 

The  decisions  made  and  the  actions  taken  by  Congress  on  this  "immigration 
bill"  will  determine  whether  we  become  as  dependent  on  foreign  workers  and 
foreign  technology  as  we  have  on  foreign  oil.  Dependency  on  foreign  tech- 
nology carries  with  it  potential  consequences  much  worse  than  that  of  dep- 
ending on  foreign  oil. 

We  must  consider  the  massive  unemployment  In  the  United  States  today  and  what 
the  loss  of  these  people's  talents  will  mean  to  the  countries  of  their  orlgion. 
We  must  consider  the  Impact  on  American  minorities,  the  dangers  inherent 
in  the  transfer  of  our  technology  to  other,  perhaps,  unfriendly  nations  and 
the  protection  often  promised  but  seldom  delivered  to  the  American  worker. 

We  cannot  continue  to  accept  ever  increasing  numbers  of  foreign  students  in 
our  colleges  and  universities  and  at  the  same  time  turn  away  American 
applicants  at  these  same  schools. 

We  must  wean  our  universities  and  industries  from  their  reliance  on  non- 
citizens.  They  will  not  do  this  on  their  own. 

What  foreign  student  will  refuse  a  job  offer  "only  a  few  thousand  dollars 
a  year"  lower  than  what  an  American  with  the  same  qualifications  would 
command?  Especially  if  he  has  the  recommendation  of  his  university.  After 
all,  if  you  want  to  become  an  American  citizen,  you  must  pay  your  dues. 

What  company  will  consider  an  American  temporary  worker  when  an  alien  student 
is  available  at  20  to  30  percent  of  the  hourly  wage  of  the  American? 

American  jobs  and  the  wellbelng  of  the  American  worker  is  what  these  hearings 
are  all  about.  There  is  no  other  issue. 
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The  American  Engineering  Association  makes  the  following  recommendations  for 
the  consideration  of  the  committee.  While  not  a  complete  answer  to  the  pro- 
blems faced  by  the  American  worker  as  related  to  Immigration,  they  would  go 
a  long  way  toward  giving  the  American  worker  equality  In  the  job  market. 

CERTIFICATION I 

1.  Allow  NO  alien  to  work  In  this  country  without  DOL  certification. 

2.  The  availability  of  American  workers  must  be  determined  on  a 
nationwide  basis  only. 

3.  Require  a  search  of  the  temporary  American  workforce  before  the 
the  certification  of  an  alien  may  be  made. 

k.   Broaden  the  catagories  to  be  certified  to  be  compa table  with  the 
applicable  college  degree  program. 

5.  The  certification  of  the  availability  of  American  workers  be  indep- 
endent of  any  salary  restrictions.  (The  market  will  adjust  to  a 
nominal  increase  of  salary. ) 

FOREIGN  STUDENTS 

1.  Issue  student  visas  on  an  "as  available"  basis  only,  (if  there  is 
no  room  in  the  schools,  no  visas  are  to  be  issued.  We  must  not 
continue  to  give  preference  to  foreign  st\«ient  over  our  own  children. 
We  should  not  enlarge  our  schools  to  accommodate  foreign  students . ) 

2.  Send  ALL  foreign  students  home  after  graduation.  (We  seem  to  have 
forgotten  they  agree  to  go  home  in  their  paperwork  now, ) 

3.  Eliminate  ALL  exemptions  in  the  student  provision.  (Any  exemption 
is  prejudicial) 

^■,   Set  reasonable  time  restraints  for  a  foreign  student  to  complete 
his  academic  work. 

5.  Allow  only  one  degree  per  degree  level.  (Many  foreign  students  stay 
in  school  until  they  axe  able  to  get  a  job  offer. ) 

6.  Eliminate  the  "practical  training"  provision  of  the  student  visas. 
(This  merely  serves  as  a  conduit  to  industry.) 

7.  Eliminate  ALL  provisions  for  working  in  this  country  while  on  a 
student  visa.  (This  would  open  up  thousands  of  jobs  for  our  own 
unemployed  youth.) 

8.  Add  a  provision  to  prohibit  the  recruitment  of  foreign  students 
to  attend  our  schools. 

9.  Add  a  provision  to  prohibit  the  recruitment  of  foreign  students 

to  work.  (Most  probably  get  their  jobs  from  on  campus  recruitment.) 

EMPLOYER  SANCTIONS 

1.  Levy  fines  equal  to  one  years  salary  of  the  average  American  temp- 
orary worker  in  that  job  catagory.  These  fines  should  be  levied 
for  the  second  offense. 

2.  Upon  the  third  offense,  an  employer  would  lose  his  "priviledge" 
to  use  alien  labor  for  10  years. 

3.  Any  additional  violations  should  be  subject  to  an  automatic  prison 
sentence. 
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Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Reed. 

Gentlemen,  we  appreciate  your  help  today.  Let  me  just  ask  a  few 
questions.  I  am  not  sure  that  they  are  particularly  sophisticated  be- 
cause I  am  not  an  engineer. 

Mr.  Calhoun,  Dr.  Gray,  Mr.  Baron,  just  from  general  reading  in 
the  newspapers,  my  impression  is  that  Silicon  Valley  is  hurting  to 
some  extent  with  Atari  sending  its  activities  abroad  and  so  forth. 

Mr.  Calhoun.  That  is  correct. 

Mr.  Mazzoli.  This  means  that  it  could  be  that  there  are  engi- 
neers looking  for  work.  It  could  be  that  the  amount  of  work  that 
engineers  have  been  doing  over  the  past  years  is  going  down.  It 
could  be  that  the  future  which  goes  straight  off  the  graphs  and 
charts  is  incorrect.  All  the  things  I  have  been  reading  about  place  a 
big  question  mark  over  the  future  unfettered  growth 
pattern.  Perhaps  we  don't  need  as  many  foreign  students  as  we 
have. 

It  may  mean  that  the  home-grown  variety  engineer  that  we  pro- 
duce may  staff  what  you  are  talking  about  needing  in  the  foresee- 
able future. 

Tell  me  how  wrong  I  am. 

Mr.  Calhoun.  You  are  right,  Silicon  Valley  is  under  attack  from 
Japan.  Intel  is  specifically  targeted  by  the  Japanese  Government. 
We  are  competing  with  a  sovereign  nation  at  this  point.  Things  are 
tough. 

Mr.  Mazzoll  Let  me  ask,  targeted  by  Japan  or  targeted  by  the 
American  citizens  who  have  had  electronic  games  up  to  here  and 
are  sick  of  it?  I  don't  own  a  video  game.  You  say  you  are  under 
attack  from  Japan.  There  is  maybe  dumping  going  on.  Or  could  it 
be  you  are  under  attack  because  you  have  outstripped  the  ability  of 
the  American  people  to  absorb  what  you  produce? 

Mr.  Calhoun.  First  of  all,  let's  separate  the  game  business  from 
the  rest  of  the  industry.  Atari  is  a  very  visible  company  because  it 
is  a  consumer  product  company.  The  game  business  is  doing  well. 
There  are  questions  on  Atari  management  specifically.  I  don't 
think  you  should  confuse  Atari  with  the  whole  game  industry;  and 
the  game  industry  with  the  whole  electronics  industry. 

Intel  makes  no  consumer  products  today  and  is  really  not  affect- 
ed by  that.  Most  of  Silicon  Valley  is  competing  at  least  in  semicon- 
ductors with  Japan,  not  with  the  desires  of  Americans  to  play  ping- 
pong. 

The  demand  for  electronics  is  going  to  grow — no  one  will  debate 
that  that  growth  is  going  to  take  place.  The  only  question  is  in 
which  country  that  growth  is  going  to  take  place.  Now,  the  ques- 
tion of  overall  employment,  for  example,  the  12-percent  figure 
listed,  represents  total  unemployment,  not  engineers. 

The  fact  is  because  of  the  competition,  because  of  the  recession, 
overall  employment  is  down.  The  people  who  are  hurt  most  are  not 
engineers  but  the  operators,  the  lower  paid  people.  For  example, 
Intel  has  done  its  most  to  avoid  layoffs.  We  have  not  had  one.  We 
took  a  wage  cut  on  a  basis  that  was  on  a  sliding  scale  so  that  the 
lowest  paid  people  would  not  be  hurt,  the  highest  paid  profession- 
als would  take  the  full  cut,  and  we  did  not  have  a  layoff.  So  we  are 
trying  our  best  to  avoid  that. 


701 

Now  in  terms  of  longer  term,  the  jobs  are  there  for  the  country 
that  develops  the  new  products.  If  you  chase  away  the  engineers, 
the  overall  employment  will  be  hurt,  but  the  economic  necessity  for 
electronics,  there  is  very  little  debate  that  those  jobs  will  exist 
someplace  in  the  world. 

Mr.  Mazzoli.  I  don't  doubt  that,  too,  because  times  change  and 
materials  change,  and  we  have  new  technology.  But  it  does  cause 
me  some  concern  and  I  have  expressed  it  when  I  came  out  to  see 
you  last  fall  and  I  express  it  again  today  that  it  could  be  that  the 
years  of  the  tremendous,  almost  unbelievable,  growth  in  the  indus- 
try have  plateaued. 

Mr.  Calhoun.  There  is  no  indication  of  that  happening.  The 
number  of  new  companies  being  created  in  Silicon  Valley  is  in- 
credible. 

Mr.  Mazzoli.  Even  if  you  are  not  a  consumer  company,  you  say 
you  took  a  pay  cut 

Mr.  Calhoun.  It  has  nothing  to  do  with  consumer  products  what- 
ever. Our  demand  for  products  has  not  dropped.  Prices  have 
dropped  in  some  products  almost  90  percent  due  to  competition.  We 
are  not  cutting  production,  the  unit  demand  for  our  products  has 
continued  to  grow  at  a  very  high  rate.  Our  employment  increased 
3,000  people  last  year. 

Mr.  Mazzoli.  My  time  expired.  The  gentleman  from  California  is 
recognized  for  5  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman.  You  said  earlier  you 
didn't  know  whether  to  laugh  or  cry  after  testimony.  I  have  been 
criticized  on  both  sides  here.  I  was  the  author  of  that  one  amend- 
ment (there  were  two  parts  to  it),  to  allow  the  waiver,  but  I  also 
insisted  that  we  have  a  sunset  provision  in  there  because  basically 
I  bought  both  your  arguments. 

I  happen  to  think  that  based  on  evidence  that  has  been  given  to 
me,  we  have  problems  in  the  short  run,  but  I  also  think  there  is 
evidence  that  unless  we  stem  this  trend  we  are  going  to  be  in  worse 
shape  than  we  are  now  with  respect  to  our  home-grown  talent. 

Now,  I  understand  why  it  is  important  that  we  are  the  educators 
of  the  world  and  we  get  the  best  talent,  but  you  should  understand 
our  perspective,  we  are  creating  laws  for  all  the  citizens  of  the 
United  States  whether  they  go  to  college  or  not,  and  we  are  deter- 
mining whether  people  come  into  this  country  or  do  not  come  into 
this  country.  If,  as  some  have  suggested — I  hope  I  am  not  overstat- 
ing your  testimony — that  there  ought  to  be  no  limits,  that  all  who 
want  to  come  and  be  educated,  fine,  and  then  be  allowed  to  stay  as 
long  as  they  can  find  a  job.  In  a  sense  that  could  be  an  argument  of 
discrimination  by  virtue  of  intellectual  ability. 

What  do  I  say  to  the  person,  and  I  met  many  on  the  Rio  Grande 
as  they  come  across  looking  for  work.  To  them  it  is  a  difference  be- 
tween life  or  death,  or  being  able  to  feed  their  family,  and  I  stand 
there  as  part  of  the  Government  and  say:  "No,  you  can't  come 
across  because  we  have  our  own  problems."  But  if  you  have  an 
uncle  who  intellectually  is  brilliant  and  happens  to  go  to  our  col- 
lege, after  he  finishes  his  education  in  engineering,  we  are  going  to 
allow  him  to  stay. 

I  am  not  saying  your  arguments  are  not  appropriate,  what  I  am 
suggesting  is  we  have  to  look  at  it  from  the  standpoint  of  how  we 
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can  make  rational  judgments  about  how  we  let  people  into  this 
country.  You  see  two  people  here  committed  to  seed  immigrants, 
that  is  allowing  within  our  overall  numbers  of  people  who  come  in 
under  legal  quotas  that  a  certain  amount  be  set  aside  for  seed  im- 
migrants, that  is  no  relationship  to  people  existing  here  who  take 
up  the  greatest  bulk  now  and  have  virtually  all  the  numbers. 

So,  that  is  what  we  are  dealing  with  here.  We  hear  some  of  you 
say:  "Look,  there  is  no  shortage.  We  have  plenty  of  American  engi- 
neers here,  the  fact  that  some  are  out  of  work  is  proof  that  we 
have  them."  We  hear  the  rest  of  you  telling  us:  "We  don't  have 
them,  they  may  be  engineers  but  they  are  not  trained  to  do  the  job 
that  we  have  to  do." 

Maybe  we  are  supposed  to  be  Solomon  and  split  the  baby  in  half, 
but  I  think  we  have  tried  to  accommodate  basically  both  of  your 
arguments  to  say  there  seems  to  be  a  need  for  breathing  space  with 
the  universities  and  the  companies,  but  that  we  want  to  give  you 
an  incentive  to  do  a  better  job  of  educating  Americans  in  those  po- 
sitions because  we,  gentlemen,  have  a  very  difficult  unemployment 
problem  here. 

Now,  Mr.  Baron,  perhaps  you  can  comment. 

Mr.  Baron.  I  would  like  to  comment  on  that.  I  think  the  answer 
to  your  question  is:  Is  there  a  mechanism  already  in  place  that 
does  exactly  what  you  say  is  important  for  this  country  to  do?  That 
is,  to  protect  American  workers.  The  answer  is  yes,  the  labor  certi- 
fication process. 

I  am  really  distressed  that  in  all  this  discussion  so  little  atten- 
tion is  given  to  that  process  because  essentially  what  it  says  is  that 
no  American  employer  can  employ  an  alien  on  a  permanent  basis 
unless  he  can  prove  that  there  was  no  qualified  American  for  that 
position. 

Any  group  of  engineers  or  any  other  professionals  in  this  coun- 
try, if  they  can  demonstrate  to  the  State  employment  office,  which 
usually  does  the  work  for  the  Labor  Department,  that  there  is  one 
qualified  American  available  for  that  position,  the  labor  certifica- 
tion will  not  be  granted  and  the  alien  will  not  get  permanent  resi- 
dence. 

So  there  is  a  protection  already  in  the  system. 

Mr.  LuNGREN.  Let  me  carry  that  further  and  £isk  you,  some  sug- 
gest that  one  of  the  reasons  we  have  to  rely  on  foreign-born  engi- 
neering specialists  in  our  universities  to  be  the  first-level  professors 
is  that  native-born  graduates  can  do  far  better  in  industry  than 
they  can  at  the  universities  and  that  one  of  the  inhibiting  factors 
of  the  universities  of  raising  their  salaries  in  these  fields  is  that 
they  have  the  foreign  born  to  take  those  jobs.  It  is  further  argued 
that,  in  essence,  even  though  the  Labor  Department  will  go  in  and 
say:  "You  are  not  depressing  the  wages;  the  wages  are  at  the  level 
they  are  now  because  you  have  that  talent  to  take  those  jobs." 

Is  that  a  fair  statement  or  is  that  an  unfair  statement?  That  is 
what  we  are  faced  with  when  we  try  and  make  an  accommodation 
here. 

Mr.  Gray.  I  would  like  to  comment  on  several  aspects  of  the  com- 
plicated question  you  raise  which  encounters  this  diverse  and  com- 
plex set  of  views  in  response. 


703 

Let  me  emphasize  first  that  I  would  argue,  as  I  did,  for  not  sun- 
setting  this  provision  in  1989,  not  because  I  think  that  foreign  engi- 
neering graduates  are  going  to  be  the  source  of  the  solution  of  the 
problem  of  staffing  university  faculties.  That  is  not  the  case.  If  that 
was  your  view,  1989  might  be  well. 

I  argued  rather  on  the  grounds  that  talent  does  not  come  with  a 
label  "born  in  the  United  States  of  America,"  that  universities, 
particularly  the  research  universities,  need  access,  have  had  access, 
should  in  the  future  have  access  to  the  pool  of  talent  that  exists  on 
a  worldwide  basis  and  that  universities  and  the  Nation  will  be 
served  by  allowing  recruitment  on  a  worldwide  basis  for  faculty 
and  research  staff.  That  is  the  argument  on  which  I  would  assert 
that  the  sunset  provision  for  1989  disserves  the  national  interest. 

You  asked  about  foreign-born  faculty  and  the  effect  they  may 
have  on  salaries  in  engineering  faculty  in  particular.  I  believe 
there  is  little  data  to  go  around  in  this  area,  but  I  believe  that  if 
you  look  at  the  fraction  of  faculty  in  the  260  schools  of  engineering 
in  the  United  States  who  are  foreign  citizens,  that  is  to  be  distin- 
guished from  foreign-born 

Mr.  LuNGREN.  Right. 

Mr.  Gray.  Many  are  U.S.  citizens  even  though  foreign  born,  if 
you  look  at  the  foreign  citizens,  and  you  have  to  look  at  the  entry- 
level  positions,  my  belief  is  those  numbers  are  far  too  small  to  have 
any  substantial  dampening  effect  on  the  salaries  for  engineers  in 
universities. 

Mr.  LuNGREN.  Do  you  have  an  idea  what  percentage  that  is  at 
your  university? 

Mr.  Gray.  At  our  university  with  a  faculty  of  1,000,  the  number 
of  foreign  citizens— and  I  am  differentiating  between  those  and  for- 
eign-born U.S.  citizens— let  me  put  it  in  context.  We  employ  each 
year  of  the  order  of  50  new  members  of  the  faculty  in  entry  level 
positions,  fresh  Ph.  D.'s  or  in  the  sciences  people  with  a  couple 
years'  post-doctorate  study.  Of  those  50,  somewhere  between  10  and 
20  percent  might  be  foreign  citizens. 

Mr.  Mazzou.  The  gentleman's  time  is  expired. 

Let  me  yield  myself  5  minutes.  Since  we  did  not  ask  the  other 
gentlemen  anything,  let  me  just  ask  any  one  of  you  the  same  kind 
of  question. 

From  my  unsophisticated  stance,  it  would  appear  that  there  is 
less  demand  for  engineers.  For  example,  I  was  back  at  Notre  Dame 
not  too  long  ago  and  talked  to  a  friend  of  mine  who  teaches  in  the 
engineering  school  who  said  they  have  a  precipitous  dropoff  in  re- 
cruitment from  companies.  They  are  just  not  going  to  the  campuses 
like  before.  I  read,  even  at  MIT,  which  is  the  outstanding  school  in 
the  Nation,  there  was  a  dropoff  in  recruitment.  Some  of  your  stu- 
dents don't  get  the  jobs  right  off  the  top  of  the  bat. 

So  let  me  ask  you,  am  I  sensing  this  wrong,  or  is  Mr.  Calhoun 
right,  that  maybe  there  is  a  little  bit  of  a  problem,  a  little  stress, 
but  in  the  long  haul  we  really  need  more  so  we  have  to  keep  the 
law  as  it  is.  We  can't  even  sunset  this. 

Mr.  Feerst.  Mr.  Chairman,  if  I  could  tell  what  was  going  to  be  in 
the  long  haul,  I  wouldn't  be  here  now,  I  would  be  at  my  broker's 
place  trying  to  buy  shares. 
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What  I  think  you  have  to  worry  about  the  long  haul,  and  that 
you,  the  whole  Congress,  and  the  entire  Nation  has  been  misled  by, 
was  the  so-called  long-haul  projections  made  by  the  American  Elec- 
tronics Association,  and  let  me  tell  you  why  they  were  wrong. 
Their  projection  in  their  1981  report  on  the  need  for  engineers  was 
made  by  a  survey  of  employers.  I  have  three  charts  here  that  will 
make  it  easy. 

Mr.  Mazzoli.  I  read  your  statement,  all  three  bid  on  the  same 
contract,  so  they  all  put  out  labor  requirements. 

Mr.  Feerst.  They  are  all  bidding  on  a  new  Air  Force  bomber. 

Mr.  Mazzoli.  Are  you  sure  of  that?  It  sounds  like  it  might  be  an 
oversimplistic  answer. 

Mr.  Feerst.  No;  it  is  not,  sir.  A  much  better  way  is  econometric 
data.  Such  a  thing  was  done,  and  it  was  reported  in  a  newspaper 
called  the  Boston  Globe  by  a 

Mr.  Mazzoli.  A  newspaper  just  started  up  there,  right?  [Laugh- 
ter.] 

Mr.  Feerst.  The  Center  of  Policy  Alternatives  at  some  school  up 
in  Cambridge  called  MIT.  This  was  headed  by  a  man  called  Dr.  J. 
Herbert  Holloman  who  served  under  Presidents  Kennedy  and 
Johnson,  and  he  says  in  here,  page  40,  Boston  Globe,  that  there  is  a 
glut  of  engineers  and  it  is  going  to  get  worse. 

Mr.  Mazzoli.  Let  me  quickly  go  on.  Mr.  Reed,  what  is  your  feel- 
ing? My  question  simply  is:  Is  there  right  now  an  oversupply  of  en- 
gineers and  what  do  you  look  at  for  the  long  term? 

Mr.  Reed.  My  feeling  is,  yes,  that  I  believe  there  must  be.  I  be- 
lieve that  the  salaries  of  engineers  would  have  gone  up  in  terms  of 
real  dollars  had  there  been  a  shortage.  In  any  industry  there  is  a 
certain  ratio,  it  will  probably  vary  between  industries  and  between 
companies,  of  engineers  to  nontechnical  people. 

When  you  see  100,000  or  200,000  people  out  of  work  within  an 
industry,  it  is  only  common  sense  that  a  certain  percentage  of 
those — perhaps  not  the  full  12-percent  unemployment,  or  whatever 
it  is — are  engineers. 

Mr.  Mazzoli.  I  appreciate  that,  but  what  we  need  is  real  num- 
bers. Does  anybody  have  any  numbers? 

Dr.  Lewis.  I  just  happen  to  have  some  numbers. 

Mr.  Mazzoli.  What  I  am  really  driving  at  is  if  there  is  anything 
definitive  or  agreed  upon.  The  electronics  industry  is  perhaps  going 
to  have  one  set  of  figures.  Is  there  any  agreed  upon  number? 

Dr.  Lewis.  Could  I  just  cite  some?  First  of  all,  there  are  statistics 
in  my  testimony,  as  far  as  the  behavior  in  terms  of  constant  dollars 
in  salaries,  that  do  not  bear  out  a  shortage. 

Second,  there  is  this  survey,  scientifically  done,  very  well  regard- 
ed, that  the  IEEE  puts  out.  This  documents  that  the  wages  paid 
specialists  in  computer  science  are  second  from  the  bottom  of  all 
subspecialties  within  the  IEEE  membership.  There  is  a  report  of 
the  Engineering  Manpower  Commission,  No.  63,  November  1982.  I 
could  read  to  you  table  3  which  is  placement  status  of  B.S.  Engi- 
neering graduates  1972  to  1982.  Starting  in  1979.  I  won't  give  them 
all  to  you;  3  percent  were  still  seeking  employment  upon  gradua- 
tion. In  1980  it  was  5  percent;  in  1981  it  was  7  percent;  in  1982  it 
was  14  percent,  which  is  a  pattern  indicating  that  there  is  not  a 
shortage. 
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Mr.  Mazzoli.  Let  me  just  yield  myself  5  minutes  and  you  will 
have  10,  Dan. 

Let  me  go  into  this  because  I  used  MIT  as  an  example  and  Dr. 
Gray  may  want  to  talk  about  that.  My  first  concern  is  that  there 
may  be  enough  engineers  to  suit  our  needs  for  the  future. 

I  also  believe  very  strongly  that  there  is  such  a  thing  as  a  brain 
drain.  We  just  spent  all  day— some  of  you  gentlemen  may  have 
been  here — trying  to  figure  out  how  we  help  the  nations  in  this 
hemisphere  and  all  the  sending  nations  who  send  their  people  out 
and  kiss  them  goodbye  because  it  eliminates  their  problems. 

How  can  we  help  the  Caribbean  basin,  the  world?  One  answer  is 
to  improve  the  lot  of  the  people  in  their  own  area.  How  do  you  do 
that?  Some  say  send  them  bunches  of  money.  Well,  that  hasn't 
worked. 

One  way  is  to  improve  the  quality  of  their  life  by  having  people 
within  those  countries  who  are  doctors  and  lawyers  and  engineers 
and  agronomists  who  then  improve  life.  But  if  we  take  their  best 
and  brightest,  and  we  quickly  move  them  into  our  mainstream  we 
could  not  only  be  thwarting  the  desires  of  American  blacks  and 
women  to  do  the  untraditional— engineering— but  we  may  con- 
demn those  countries  to  a  fate  which  has  produced  nothing  but 
hardship. 

Let  me  ask  you.  Dr.  Gray,  as  a  leader  of  one  of  America's  great- 
est universities,  how  do  you  see  all  of  that? 

Mr.  Gray.  Mr.  Chairman,  I  would  like  to  comment  on  your  ques- 
tion regarding  the  brain  drain  and  also  go  back  and  comment  on 
other  questions  raised. 

I  think  that  the  question  of  possible  brain  drain  has  to  be  under- 
stood in  terms  of  the  number  of  young  people  who  come  here  from 
other  countries  to  study  and  then  you  have  to  look  carefully  at 
where  they  go  afterwards,  not  just  immediately  on  completion,  but 
where  they  are  10  years  later,  what  their  experience  has  been. 

My  strong  impression,  based  on  experience  at  MIT  over  a  20-year 
period,  is  that  many  of  those  young  people  who  come  here  are  mo- 
tivated very  strongly  and  very  passionately  by  a  desire  to  return  to 
their  home  situation,  to  be  helpful  in  that  developing  nation  be- 
cause many  come  from  lesser  developed  countries;  many  I  do  be- 
lieve return  home  and  do  make  major  contributions  as  educated  in- 
dividuals in  those  societies. 

Some,  after  spending  time  here  after  graduation  gaining  practi- 
cal experience,  either  in  teaching— because  many  go  back  and 
teach  in  major  universities,  and  it  seems  one  of  the  functions  is  to 
have  them  return  back  and  engage  in  institution  building,  universi- 
ty building,  in  their  home  countries.  Many  do,  but  they  gain  expe- 
rience here  as  teachers  or  researchers  or  gain  industrial  experi- 
ence. 

So,  I  think  you  need  to  look  at  just  what  they  do  on  graduation, 
but  where  they  are  10  years  later.  I  recognize  the  data  are  hard  to 
get  on  that. 

I  would  like  to  respond  to  a  question  raised  about  placement.  I 
can  respond  to  this  only  in  the  context  of  placement  at  MIT.  Our 
experience  this  year  is  that  the  number  of  people  who  come  to  re- 
cruit is  indeed  down  a  little,  but  I  emphasize  "a  little."  It  is  a  little 
too  early  in  the  spring  for  us  to  know  what  the  situation  will  be, 
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but  I  talked  with  the  director  of  placement  about  this  just  yester- 
day. His  belief  is  that  the  softness  in  the  engineering  job  market 
that  exists  this  year  will  be  reflected  principally  in  the  number  of 
offers  that  individuals  will  receive,  not  in  their  ability  to  find  em- 
ployment. 

I  think  that  the  question  of  the  nature  of  engineering  employ- 
ment, whether  it  is  soft  or  hard,  whether  there  is  a  shortage  or 
oversupply,  is  a  complex  question  where  you  need  to  try  and  sort 
out  the  consequences  of  the  3  years  of  recession — in  some  areas  of 
the  economy  called  depression — that  we  have  been  through  and 
what  effect  that  has  seen  against  a  longer  term  trend. 

I  think  one  also  has  to  understand  why  it  is  that  the  patterns  of 
employment  and  employment  opportunity  and  compensation  in  en- 
gineering seem  to  be  different  for  people  at  entry  level  positions 
and  for  people  who  are  more  experienced. 

I  would  like  to  suggest  that  one  of  those  issues  that  needs  to  be 
understood  is  the  question  of  professional  "technical  obsolescence" 
which  is  so  important  among  engineers  where  the  field  is  changing 
so  rapidly,  where  in  fact  the  very  individuals  employed  in  the  field 
are  making  that  change. 

If  an  engineer  does  not  make  strong  personal  efforts  to  remain 
competent  at  the  technical  edge  of  that  field,  that  individual  will 
find  himself  or  herself  increasingly  underemployed,  undercompen- 
sated in  that  field.  This  is  not  a  matter  for  the  individual  alone  to 
sort  out,  there  is  a  continuing  responsibility  here  on  employers, 
and  there  is  a  continuing  responsibility  on  educational  institutions. 

Mr.  Mazzoli.  My  time  has  expired,  but  you  listed  something  that 
did  occur  to  me  and  to  my  staff.  That  is  that  the  reason  it  might  be 
looking  like  there  is  a  difference,  but  maybe  there  isn't,  is  that 
some  of  the  engineers  are  not  capable  now  of  doing  some  of  the 
work  that  is  being  required  of  engineers  graduating  today.  In  a 
sense,  they  may  have  obsolete  abilities  and  need  retraining.  Maybe 
that  is  something  that  engineers  or  the  industry  have  a  responsibil- 
ity for,  as  Mr.  Calhoun  said.  You  are  helping  the  universities  in- 
crease the  number  of  chairs  and  increase  the  salaries  and  perks  so 
the  people  will  stay  on  and  become  engineering  educators. 

They  may  have  a  responsibility  to  do  something  with  engineering 
students  who  have  gone  out  and  busted  their  back  to  help  the  com- 
panies become  aggressive,  multinational  rich  companies,  and  they 
no  longer  have  the  talent.  I  don't  want  to  intrude  on  the  time  here, 
but  I  just  want  to  make  that  as  a  last  statement  and  recognize  Dan 
for  10  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

Maybe  we  can  try  to  get  agreement  of  some  type  from  the  panel. 
One  question  that  still  is  not  completely  answered  is  whether  there 
is  a  consensus  that  we  are  not  graduating  at  current  levels  the 
numbers  of  American  engineering  and  high-tech-oriented  college 
graduates.  Do  we  have  agreement  on  that? 

Mr.  Lewis.  No. 

Mr.  Feerst.  No. 

Mr.  Calhoun.  No;  we  think  there  is  a  shortage;  they  think  there 
is  not. 

Mr.  LuNGREN.  What  is  the  nature  of  the  shortage? 
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Mr.  Calhoun.  Let  me  read  something  from  the  College  Place- 
ment Council  salary  survey,  January,  1983,  and  it  is  the  same 
source  of  data  that  they  were  using.  It  says: 

The  dramatic  drop  in  engineering  job  offers,  while  noteworthy,  should  be  kept  in 
perspective.  Over  the  last  five  years  engineering  grads  rode  the  wave  of  continued 
acceleration  of  employer  demand  for  new  engineers.  Because  the  number  of  gradu- 
ates generally  did  not  come  close  to  matching  demand,  employers  had  to  make  nu- 
merous offers. 

The  major  difference — skipping  through — between  now  and  the  past  is  fewer 
offers  per  student. 

Mr.  LuNGREN.  I  want  to  get  Dr.  Gray's  response. 

Mr.  Gray.  Mr.  Lungren,  I  think  that  this  question  is  in  part  com- 
plicated by  the  need  to  sort  out  the  effects  of  3  years  of  recession  of 
downturn  in  the  economy  from  what  is  a  longer-term  trend,  and 
the  question  is  not  just  relevant  in  terms  of  1982  offers  or  1983 
offers  but  has  to  be  addressed  in  terms  of  what  the  need  will  be  in 
1984,  1985,  on  through  the  end  of  the  century. 

I  do  believe  that  we  are  in  a  situation  at  the  present  time — I 
speak  now  about  the  economy  and,  in  particular,  the  technical  side 
of  the  economy — we  are  at  a  situation  in  which  we  can  see  a 
number  of  technical  developments  which  will  create  enormous 
demand  for  engineering  talent  in  the  decade  or  two  ahead. 

Let  me  mention  two  areas,  one  alluded  to  already,  one  has  not. 
One  is  in  the  area  of  applications  of  increasingly  cheap  reliable 
computational  hardware,  the  microprocessor  and  all  its  derivatives. 
People  think  we  are  somehow  in  the  computer  revolution,  that  that 
has  happened. 

I  would  like  to  suggest  that  we  are  just  at  the  leading  edge  of  it, 
and  most  of  it  still  lies  ahead  and  that  the  applications  of  increas- 
ingly inexpensive  computation  is  just  beginning  and  that  those  ap- 
plications will  create  a  tremendous  demand  for  engineering  talent. 
I  think  you  see  that  demand  near  record  in  the  AEA  projections. 

The  second  area  not  alluded  to  is  in  the  area  of  biotechnology. 
The  whole  collection  of  applications  that  will  develop  over  this  next 
decade  out  of  the  technology  that  is  associated  with  recombinant 
DNA,  whether  methods,  chemical  processing,  handling  of  waste 
material,  whatever,  will  create  a  considerable  demand  for  engi- 
neers trained  at  the  intersection  of  biology,  chemical  engineering, 
materials  processing,  and  so  on. 

I  think  the  net  of  those  demands  is  yet  expressed  in  the  econo- 
my, but  they  will  be  in  this  next  decade.  So  I  urge  that  in  trying  to 
understand  the  different  views  of  the  elephant  that  you  have  heard 
here  today,  differentiate  between  what  may  exist  in  1983  as  we 
come  out  of  the  2-  or  3-year  recession  and  what  may  exist  a  few 
years  from  now. 

Mr.  Lungren.  I  should  have  stated  that  obviously  what  I  am 
talking  about  is  present  graduates.  If  you  graduate  you  are  not 
worrying  about  jobs  4  or  5  years  down  the  line.  I  will  get  back  to 
you  in  a  second.  Let  me  ask  Mr.  Lewis  to  respond. 

Dr.  Lewis.  I  would  like  to  comment  on  two  things.  First,  there 
was  a  reference  made  to  the  fact  that  the  people  are  still  getting 
offers;  they  are  just  not  getting  as  many.  We  are  talking  about  new 
students  here.  It  is  generally  recognized  that  new  students  entering 
the  population  of  engineers  are  the  most  employable  product. 


708 

Now,  where  the  real  problem  comes  in  is  with  older  engineers. 
When  the  number  of  offers  goes  down  with  new  graduates,  the 
older  engineers  typically  are  having  a  much  harder  time  finding 
their  next  job  if  they  have  to  find  one.  That  is  an  aspect  that  was 
not  brought  out. 

The  next  thing  I  want  to  bring  to  your  attention  is  this  whole 
business  of  projecting  engineering  manpower.  The  Engineering 
Manpower  Commission  has  had  a  history  of  trying  to  project  the 
requirement  for  engineering  manpower.  They  used  to  put  out  a  5- 
year  forecast,  a  long-term  forecast,  and  they  gave  it  up  because 
they  were  flat  wrong.  Nobody  knows  how  to  predict  that. 

The  closest  correlator  is  the  American  economy,  and  we  all  agree 
no  one  can  predict  that  5  years  down  the  road. 

Mr.  LuNGREN.  What  is  your  gut  feeling  on  the  graduation  of  en- 
gineers? 

Dr.  Lewis.  I  think  we  are  graduating  enough,  and  let  me  say 
why.  There  are  a  lot  of  different  people  who  are  considered  engi- 
neers, although  some  don't  have  engineering  degrees  at  all.  For  ex- 
ample, some  are  history  majors  who  decide  to  take  up  computer 
programing.  There  is  a  large  number  of  people  that  materialize 
when  real  job  demands  are  there,  and  the  way  to  judge  if  the  real 
job  demand  is  there  is  to  determine  whether  the  salary  is  there. 

Mr.  LuNGREN.  I  understand,  but  let  me  ask — I  happen  to  be  an 
attorney;  Ron  happens  to  be  an  attorney — we  are  graduating  far 
more  attorneys  per  capita,  five  or  six  or  seven  times  what  the  Japa- 
nese are  and  from  figures  I  have  seen,  they  are  graduating  quite  a 
few  more  engineers  per  capita  than  we  are. 

When  you  look  at  how  you  project  your  economy,  it  seems  we 
better  be  doing  some  of  the  things  they  are  doing  in  terms  of 
having  our  population  base  set  into  the  high-tech  areas. 

If  you  disagree  with  that — we  are  wrong  as  we  look  at  the  Japa- 
nese and  as  we  look  at  our  ability  to  compete.  I  can  tell  you  from 
one  standpoint,  we  are  graduating  too  many  attorneys,  not  because 
of  jobs,  but  because  of  what  is  happening  to  society;  we  are  becom- 
ing so  litigious  that — in  fact,  I  know  engineers  that  make  more 
money  testifying  in  court  than  they  do  applying  themselves  to  any- 
thing useful. 

I  am  surprised  that  you  don't  think  we  are  graduating  too  many 
engineers.  I  said  I  will  ask  Dr.  Lewis. 

Dr.  Lewis.  I  would  just  like  to  comment  on  the  comparisons  to 
the  German,  Japanese,  and  Russian  economies.  They  are  radically 
different  economies.  It  is  a  different  population  of  students,  a  dif- 
ferent society. 

As  I  recall  the  comparison  to  Japan  was  about  5  to  1.  I  am  not 
talking  about  5  percent;  I  am  saying  suppose  you  were  to  increase 
your  engineering  staff  500  times,  it  boggles  the  mind.  You  are 
going  to  have  people  standing  on  the  street  corner  repairing  traffic 
lights  with  engineering  degrees — 500  times. 

Mr.  LuNGREN.  You  can  have  a  lot  of  them  in  court. 

Dr.  Lewis.  Excuse  me,  I  meant  to  say  500  percent,  not  500  times. 
Still,  the  numbers  are  so  grossly  disparate  that  there  is  clearly  no 
comparison. 

Mr.  Feerst.  I  must  point  out  that  comment  like  you  have  made 
upsets  me.  I  am  a  little  older  than  you  are.  I  think  back  to  the 
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1930s  and  hear  phrases.  Hitler  puts  Germany  on  its  feet.  The  Reds 
feed  the  starving  peasants.  The  man  in  Italy  made  the  trains  run 
on  time. 

The  fact  is  why,  I  don't  understand  why  this  Nation  always  seeks 
as  its  models  others.  The  Japanese  have  been  fighting  the  United 
States  in  different  ways  since  1936,  and  I  would  quote,  please,  from 
a  report  in  the  Wall  Street  Journal  of  November  19,  1982,  page  35, 
the  director  of  engineering  of  NIT— NTTS  is  like  AT&T  of  the 
United  States — who  said  that  the  Japanese  turn  out  a  better  qual- 
ity product  than  we  do  because  "the  Japanese  are  a  race  of  com- 
pletely pure  blood,  not  a  mongrelized  race  as  in  the  United  States." 
1982.  I  haven't  heard  that  since  they  started  to  light  the  ovens. 
Why  should  we  follow  them? 

Mr.  LuNGREN.  Well,  no,  I  am  not  saying 

Mr.  Feerst.  What  has  made  this  Nation  great,  and  shame  on 
you,  sir,  is  the  attorneys.  We  would  not  have  women  working  with- 
out our  lawyers.  We  would  not  have  women  voting  without  the 
lawyers. 

The  tools  of  the  democratic  society  are  the  lawyers,  and  I  am 
willing  to  pay. 

Mr.  LuNGREN.  I  am  not  trying  to  create  a  boogeyman;  it  is  that  I 
hope  to  represent  Long  Beach,  Calif.  If  you  want  to  convince  me 
the  Japanese  are  not  doing  a  good  job,  come  to  the  port  and  you 
can  sit  on  one  of  the  Hondas  or  Datsuns  and  watch  as  people  buy 
their  Sony  television  sets. 

Mr.  Feerst.  I  understand. 

Mr.  Lungren.  They  are  doing  a  job.  It  isn't  all  because  of  their 
cultural  experiences.  They  have  done  a  good  job  in  education.  I 
grew  up  in  the  1950's  with  something  called  sputnik  which  indicat- 
ed something  is  wrong  with  our  educational  institutions,  and  we 
did  something  about  it.  I  am  afraid  we  are  not  doing  something 
about  it  now. 

Mr.  Calhoun.  I  would  like  to  say  we  have  a  choice  in  terms  of 
looking  at  Japan.  I  think  mongrels  can  do  as  good  a  job  as  any 
purebreds.  But  I  do  believe  we  have  a  choice  of,  in  a  sense,  do  we 
go  back  to  an  agrarian  economy  or  stay  a  technical  economy? 

Obviously,  the  engineers  find  work  in  Japan.  Engineers  create 
jobs.  Attorneys  create  jobs  because  every  time  there  is  one  attor- 
ney, you  have  to  have  another  one  on  the  other  side.  So,  I  think 
both  professions  create  jobs. 

Mr.  Lungren.  They  also  have  to  have  a  judge. 

Mr.  Mazzoli.  And  a  chamber  and  a  bunch  of  bailiffs. 

Mr.  Calhoun.  But  engineers  create  jobs.  But  if  there  is  a  concern 
on  this,  if  you  are  trying  to  decide  between  two  positions  where  we 
disagree  on  this,  if  you  err  on  their  side  and  we  are  right,  you  po- 
tentially put  out  of  employment  a  lot  of  Americans.  If  you  err  on 
our  side  and  they  are  right,  you  are  talking  about  a  very  small 
number  of  highly  paid  professionals  versus  the  lower  paid  work 
force  which  tends  to  be  a  more  significant  matter. 

Mr.  Mazzou.  Mr.  Calhoun,  in  following  up  what  my  friend  from 
Long  Beach  has  said,  what  we  would  do,  if  we  err  on  your  side,  is 
to  create  an  immigration  program  out  of  what  is  not  meant  to  be 
an  immigration  program.  It  is  saying  to  all  the  people  standing  and 
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waiting  in  line,  you  are  either  not  smart  enough  or  not  bright 
enough  to  come. 

I  am  saying  one  of  the  problems  we  have,  too,  is  that  this  immi- 
gration law  is  not  just  this  area  of  student  exemptions.  Some  of  you 
may  have  sat  here  the  last  few  days.  We  go  all  over  the  lot. 

Let  me  shift  just  a  second.  I  am  not  sure  we  can  totally  solve 
that  problem,  but  we  hope  that  we  don't  err  on  your  side  or  their 
side,  which  is  what  I  think  we  have  done  through  the  genius  of  the 
gentleman  from  California  who  has  hit  down  the  middle.  We  have 
given  you  something  and  at  the  same  time  we  said  we  will  give  it 
so  many  years.  We  think  you  can  wean  yourself  from  the  system.  If 
you  can't,  come  back  and  talk  to  us  later. 

One  of  the  things  we  have  heard  as  a  criticism  of  American  in- 
dustry, particularly  agricultural,  is  that  they  don't  want  to  limit 
the  entry  of  the  people,  they  don't  want  to  get  away  from  illegal 
immigrant  labor  because  it  is  tractable.  And  it  is  fairly  cheap. 

But  particularly  it  doesn't  talk  back,  it  doesn't  fight  and  holler, 
it  doesn't  yell,  it  doesn't  complain,  it  doesn't  ask  for  more  wages.  It 
says,  "Thank  God  I  am  here;  I  will  do  anything  you  ask  me  to  do." 

Let  me  ask  you,  we  are  usually  talking  about  field  hands,  people 
who  don't  know  an  abacus  or  a  slide  rule  from  left  field. 

But  is  there  any  possibility  that  this  could  also  influence  at  this 
Olympian  level  the  way  things  are  going?  Is  there  anything  in  the 
argument  you  can  get  a  professor  who  doesn't  talk  and  fight  back, 
you  can  get  an  engineer  who  sits  in  his  corner  and  does  what  he  is 
trained  to  do.  He  doesn't  organize  unions,  because  Silicon  Valley  is 
not  organized,  as  we  all  know.  It  doesn't  get  into  AAUP  affairs  and 
bug  you  and  stampede  the  place  or  picket  your  office.  Is  there  any 
truth  in  this,  or  am  I  wrong? 

Mr.  Reed.  We  have  instigated  an  investigation  of  Northrop  Corp. 
of  California,  at  least  you,  Mr.  Mazzoli,  have  received  a  copy  of 
that.  Within  the  context  of  the  report  that  was  made,  they  speak  of 
Northrop — a  person  there  is  quoted  as  saying  in  effect  we  don't 
want  the  American  contract  engineers,  we  want  the  foreigner  be- 
cause he  is  in  essence  in  bondage  to  us  until  such  time  as  the  job  is 
over  or  his  paperwork  runs  out. 

Mr.  Mazzoli.  That  is  one  example. 

Mr.  Reed.  There  is  another  thing  that  enters  into  this  and  one  of 
the  fellows  brought  this  up,  and  that  is  the  certification  of  specifi- 
cally the  engineering  people.  That  is,  it  just  doesn't  work,  period. 

For  one  thing,  it  totally  ignores  the  temporary  or  contract 
people.  They  are  just  treated  as  if  they  don't  exist  at  all  when  it 
comes  to  the  certification. 

The  other  thing  is  that  they  are  certifying  there  are  no  Ameri- 
cans available,  yet  it  is  done  in  the  Dallas-Fort  Worth  area,  not 
done  on  a  nationwide  basis. 

Mr.  Mazzou.  Right.  I  asked  the  question  earlier  in  another  con- 
text, would  an  engineer  go  from  Bangor,  Maine  to  Fresno? 

Mr.  Feerst.  Yes. 

Mr.  Reed.  That  is  what  contract  engineers  are  for. 

Mr.  Mazzou.  I  questioned  whether  a  field  hand  would  do  the 
same,  and  I  got  blank  stares. 

Mr.  Reed.  That  is  what  contract  engineering  is  all  about.  We  are 
here  to  handle  that. 
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Mr.  Mazzoli.  Who  wants  to  talk  about  the  tractabihty  question. 
The  fact  we  get  a  laborer  which  we  like  to  have  around  because 
they  do  what  they  are  paid  to  do  and  they  don't  ask  for  a  lot  more 
than  that.  Is  there  any  truth  to  that,  Doctor? 

Mr.  Gray.  My  associates  will  have  to  speak  for  the  industrial  sit- 
uation, but  from  the  point  of  view  of  universities,  I  can  only  say 
that  the  faculty  have  been  ascribed  as  people  who  think  otherwise 
and  I  see  no  tendency 

Mr.  Mazzoli.  Whether  American  or  foreign  born,  they  learn 
quick,  they  think  otherwise? 

Mr.  Gray.  Certainly,  as  has  been  suggested  here,  the  job  market. 
If  you  define  it,  however,  for  faculty  or  for  engineers,  it  is  clearly  a 
national  job  market. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Calhoun.  At  least  on  the  engineering  side  I  think  a  com- 
ment would  be  in  order,  they  may  stay  a  short  period  of  time,  but 
if  they  are  not  happy  they  will  go  to  another  company  or  start  a 
company.  Last  week,  President  Reagan  made  a  statement  in  prais- 
ing a  company  called  Daisy  Computer.  That  company  was  founded 
2  years  ago  by  someone  who  left  Intel,  an  engineer  who  left  who 
was  an  immigrant  we  brought  into  this  country. 

He  may  not  have  been  happy  with  Intel — he  may  have  been 
happy  but  wanted  to  start  a  company.  He  employs  150  people  now. 
You  can't  keep  people,  as  you  say,  tractable.  No;  he  will  just  leave. 

Mr.  Baron.  I  am  troubled  by  the  fact  that  in  all  of  this  discus- 
sion of  shortages  and  nonshortages,  the  impression  given  is  that 
there  is  no  system  today  that  is  protecting  American  workers.  Let's 
look  at  the  numbers  for  a  minute.  In  talking  about  what  has  hap- 
pened to  American  engineers  or  any  other  group,  one  would  get  the 
impression  from  some  people  on  this  panel  that  there  are  tens  of 
thousands  of  alien  students  taking  jobs  by  becoming  American  resi- 
dents. 

The  last  year  in  which  there  was  a  full  count  by  the  Immigration 
Service,  which  was  only  3  years  ago,  there  were  fewer  than  15,000 
foreign  students  able  to  get  permanent  residence.  The  majority  of 
those,  according  to  Immigration  statistics,  did  so  by  being  related 
to  an  American  or  by  marrying  Americans.  Less  than  50  percent, 
probably  less  than  7,000  individuals  out  of  the  entire  foreign  stu- 
dent population  of  286,000  reported  in  1979  were  able  to  adjust  to 
permanent  residence.  Thus,  we  are  not  talking  about  large  num- 
bers of  individuals  as  was  implied. 

The  other  point  is,  with  all  the  talk  about  Government  efficiency, 
I  don't  think  the  Government  should  create  a  second  obstacle 
course  which  is  precisely  what  this  whole  waiver  system  would  be. 
It  would  put  an  enormous  burden  on  the  Immigration  Service, 
which  doesn't  have  the  manpower  to  do  its  present  job,  if  they  also 
had  to  administer  a  system  of  waivers.  The  existing  labor  certifica- 
tion system  continues  to  do  an  excellent  job  of  making  sure  that 
there  are  no  qualified  and  available  American  workers  before  an 
alien  could  become  a  permanent  resident. 

So  it  seems  there  has  to  be  some  thought  given  before  creating 
another  system  of  bureaucracy  when  there  is  a  workable  procedure 
which  already  addresses  the  subject. 

Mr.  Mazzou.  Let  me  quickly  go  to  Mr.  Feerst. 
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Mr.  Feerst.  Yes;  thank  you.  You  know,  the  labor  system  simply 
has  not  worked.  I  go  back  to  the  horror  stories  on  page  9  and  10,  a 
Ph.  D.  microbiologist  is  going  to  be  hired  for  $6.82  an  hour,  certi- 
fied. You  know  they  will  not  find  any  U.S.  person  who  will  work 
for  that.  That  is  why  they  put  the  wages  low  to  make  certain. 

Mr.  Mazzoli.  I  was  going  to  ask  that  question,  not  just  because 
of  what  Mr.  Feerst  said,  but  other  people  have  said  that.  They 
wonder  about  the  reliability  of  the  labor  search  system.  Labor  will 
tell  you  it  doesn't  work,  and  it  produces  a  product  that  sometimes 
is  not  necessarily  accurate. 

Dr.  Lewis.  I  would  like  to  comment  on  two  things.  First  of  all, 
my  colleague  at  the  other  end  of  the  table  pointed  out  there  were  a 
limited  number  of  permanent  visas.  The  real  game  is  temporary 
visas. 

Mr.  Mazzoli.  So  the  adjustment— the  15,000— is  a  low  number 
because  you  get  extensions  and  things  like  that  to  keep  everybody 
here. 

Dr.  Lewis.  That  is  right.  He  forgot  that. 

Mr.  Mazzou.  Again  with  respect  to  you,  Mr.  Baron,  the  question 
is  not  just  the  15,000.  There  is  evidence  that  there  are  extensions  of 
other  visas,  and  then  they  lead  to  different  things.  Plus  a  lot  of 
people  just  drop  out,  and  it  is  hard  to  know  exactly. 

Dr.  Lewis.  May  I  comment  on  your  request  for  information,  are 
these  people  servile,  in  some  sense  second  class?  The  information 
we  have  is  not  that  they  are  necessarily  more  tractable  to  deal 
with,  but  that  the  big  thing  appears  to  be  that  you  have  them  in 
bondage  and  you  can  hire  them  for  less.  I  don't  say  this  happens 
routinely,  but  it  happens  enough  that  it  is  an  abuse  and  it  causes 
people  concern. 

Certainly  I  don't  think  it  happens  at  MIT,  but  I  think  it  might 
happen  off  in  the  boondocks. 

Mr.  Mazzoli.  Mr.  Reed,  and  then  I  will  wrap  it  up. 

Mr.  Reed.  The  point  was  made  that  there  were  15,000— or  7,000 
came  in  under  the  certification  program,  whatever  the  number.  I 
think  it  should  be  stated  that  as  soon  as  a  technical  graduate  gets 
his  degree  he  is  immediately  eligible  for  an  H-1  visa  which  re- 
quires no  labor  certificate. 

Mr.  Mazzou.  What  is  that? 

Mr.  Reed.  A  person  of  distinguished  merit  and  ability. 

Mr.  Mazzoli.  Because  of  the  fact  they  are  distinguished,  so- 
called,  they  don't  have  to  be  certified? 

Mr.  Reed.  There  is  no  requirement  on  salaries,  that  is  right,  and 
no  requirement  on  anything — no  certification  required. 

Mr.  Mazzou.  So,  they  adjust  their  status  to  H-1.  Is  that  an  im- 
migrant visa? 

Mr.  Reed.  That  is  an  H-1  temporary  visa.  And  it  can  be  ex- 
tended forever. 

Mr.  Mazzou.  So  you  have  a  lot  of  people  under  that. 

Mr.  Reed.  Also  any  practical  training  requires  no  certification. 

Mr.  Mazzou.  So  a  lot  of  people  stay  on. 

Mr.  Reed.  And  you  never  find  them  in  the  certification  process. 

Mr.  Mazzou.  Let  me  say  this  one  thing,  one  of  the  problems 
when  we  raise  these  issues,  is  not  to  provoke  anyone  or  to  cast  as- 
persion, but  to  give  you  an  idea  of  what  we  face  when  we  go  to  the 
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floor  on  this.  It  is  a  strain  of  chauvinism  in  all  of  us,  we  are  proud 
of  our  country,  we  love  America,  we  honestly  think  America  can  do 
everything.  We  know  it  can't,  but  we  think  it  can. 

And  this  strain  says  it  is  pretty  tough  to  believe  that  we  don't 
have  American  women,  American  blacks,  American  minorities  who 
can't  take  some  of  these  jobs,  who  couldn't  be  recruited. 

It  is  hard  to  suggest  that  it  is  not  easier  to  recruit  in  Seoul, 
Korea,  or  Bangladesh  or  in  Pakistan  than  it  is  to  recruit  in  down- 
town Newark  or  Louisville,  Ky.  The  truth  of  the  matter  is,  it  may 
be  easier  to  get  your  group  of  students  from  abroad  for  a  lot  of  rea- 
sons than  it  is  to  recruit  them  here.  It  is  easier  to  get  them  from 
abroad  than  to  worry  about  correcting  the  educational  system  at 
its  roots  which,  of  course,  as  the  gentleman  said,  has  resulted  in 
the  problem  we  have  today. 

Mr.  Calhoun.  Find  me  a  black  female  Ph.  D.  and  I  will  hire  her 
in  a  second.  They  don't  exist.  The  problem  is  getting  them  through 
the  academic  system. 

Mr.  Mazzoli.  This  is  one  of  our  problems,  they  don't  exist  in  part 
because  an  effort  may  not  have  been  made  to  recruit  that  woman 
or  the  minorities. 

Mr.  Calhoun.  Into  the  universities. 

Mr.  Mazzoli.  Well,  that  is  what  we  are  saying.  Frankly,  Dr. 
Gray  and  others,  the  sunset  is  meant  to  walk  between  the  position 
which  is  no  more,  close  it  down;  and  your  position  which  is  to  say 
let  anybody,  high  tech  or  not,  stay.  Again,  with  respect  to  you.  Dr. 
Gray,  it  is  hard  for  me  to  believe  that  we  don't  have,  for  example,  a 
doctor  of  humanities  somewhere  driving  a  cab  in  New  York  City 
that  couldn't  fill  some  of  the  responsibilities. 

It  is  hard  to  extend  this  principle  of  waivers  to  nonhigh  tech  or 
nonengineering  are£is.  The  gentleman  has  been  patient.  I  yield 
whatever  time  is  left  to  him. 

Mr.  LuNGREN.  And  you  will  let  me  ramble  on. 

Mr.  Baron,  you  talk  about  the  obstacle  course,  frankly  the  waiver 
would  not  allow  for  that.  So  of  necessity  you  have  to  set  up  another 
sort  of  hoop  to  jump  through  so  that  you  have  the  ability  to  make 
these  exceptions.  The  Senate  bill  has  a  total  of  1,500  per  year,  but 
we  kept  that  out.  They  are  really  strict.  We  were  trying  to  steer  a 
midcourse  here. 

Dr.  Gray,  I  don't  want  to  put  you  on  the  spot,  but  could  you  tell 
me  from  MIT  how  many  graduates  you  had  last  year  who  were  for- 
eign citizens  in  engineering  programs? 

Mr.  Gray.  At  the  undergraduate  level — differentiating  between 
undergrad  and  grad,  at  the  undergrad  level  were  1,000  graduates  a 
year,  about  5  percent  or  50  are  foreign  citizens. 

We  have  for  many  years  held  a  strict  quota  on  the  number  of 
foreign  applicants  at  the  undergraduate  level.  If  we  did  not  do  so, 
we  would  be  swamped. 

Mr.  LuNGREN.  What  about  the  graduate  level? 

Mr.  Gray.  At  the  graduate  level,  it  is  30  percent,  30  percent  of 
those  admitted,  30  percent  of  those  who  graduate  are  foreign  citi- 
zens. 

Mr.  LuNGREN.  And  comparable  numbers  for  black  Americans? 

Mr.  Gray.  At  the  undergraduate  level,  7  percent  of  the  entering 
student  body  are  black  Americans. 
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Mr.  LuNGREN.  At  the  graduate  level? 

Mr.  Gray.  Yes.  Our  retention  rate  for  black  Americans  in  the 
undergraduate  school  is  not  significantly  different  than  it  is  for  all 
others. 

Mr.  LUNGREN.  OK. 

Mr.  Gray.  Eighty-five  percent  of  the  students  who  enter  MIT  re- 
ceive a  degree,  not  all  of  them  in  4  years;  sometimes  in  5  or  6  years 
but  the  overall  retention  rate  is  about  the  same. 

Mr.  Lungren.  How  many  black  Americans  at  the  graduate  level 
do  you  have  now? 

Mr.  Gray.  At  the  graduate,  the  fraction  of  the  student  body  who 
are  black  Americans  this  year  is  160  out  of  4,000,  4  percent. 

Mr.  Lungren.  OK. 

Mr.  Gray.  One  of  the  difficulties  we  have,  and  this  is  true  not 
just  of  black  Americans  although  it  is  true  in  an  exaggerated  way 
there,  is  we  are  having  difficulty — the  fraction  of  undergraduates 
at  the  bachelors  level  in  engineering  and  other  fields  in  our  experi- 
ence who  continue  on  in  graduate  level  has  declined,  and  that  is  in 
part  because  of  the  attractiveness  of  the  job  market. 

Mr.  Lungren.  How  about  women? 

Mr.  Gray.  Twenty-five  percent  of  our  undergraduates  and  gradu- 
ates are  women. 

Mr.  Lungren.  One  of  the  things  we  are  confronted  with  is,  what 
do  we  do,  for  instance,  to  bring  up  the  level  of  black  graduates  with 
graduate  degrees  in  engineering  so  that  they  can  get  these  jobs,  the 
Ph.  D.  jobs.  I  am  not  saying  let's  blame  it  on  the  foreign  ones,  I 
don't  mean  that.  We  are  just  not  doing  the  job. 

I  know  it  is  not  just  at  the  higher  education  level.  It  is  at  the 
elementary  schools  and  high  schools.  But  we  want  to  make  sure 
that  we  are  not  creating  a  situation  with  immigration  policy  that 
allows  an  easy  out  that  would,  for  instance,  encourage — maybe  not 
your  institution,  but  other  institutions  to  make  sure  that  they  take 
a  significant  level  of  foreign  students,  not  just  to  educate  the  for- 
eign students  but  because  they  know  they  can  draw  from  that 
group  to  be  their  junior  level  professors. 

We  have  some  real  problems  in  this  country  with  unemployment. 
We  have  some  real  problems  with  mobility  of  minorities;  OK,  we 
ought  to  do  something  on  that  as  well  as  helping  the  other  coun- 
tries. There  is  no  doubt  in  my  mind  one  of  the  best  things  we  can 
do  with  enhancing  the  abilities  of  other  countries  is  educate  many 
of  their  young  people.  But  we  also  have  got  to  make  sure  we  are 
not  draining  them  of  their  best  brains. 

Mr.  Gray.  If  I  could  just  comment  briefly  on  that,  sir,  the  ques- 
tion of  the  limit  on  the  number  of  black  Americans  who  are  going 
to  matriculate  at  institutions  like  MIT  is  very  much  tied,  as  you 
have  suggested,  to  the  issue  of  quality  and  accessibility  of  high 
grade  programs  in  the  high  schools  of  this  Nation. 

It  is  a  national  scandal  that  only  1  out  of  3  high  schools  in  this 
country,  1  out  of  3  offers  a  program  that  includes  more  than  1  year 
of  math  and  science  and  it  is  a  scandal  that  only  1  out  of  6  high 
school  graduates  has  studied  more  than  1  year  of  math  and  science, 
emphasizing  it  and  the  two  together. 

That  is  just  not  an  issue  for  engineering  or  science  education. 
That  is  an  issue  that  has  to  do  with  the  capability  of  the  American 
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public  to  deal  competently  with  the  kinds  of  issues  that  arise  in  the 
course  of  normal  citizenship. 

We  are  moving  into  an  age  which  is  increasingly  quantitative 
and  increasingly  technological  and  scientific  in  its  character  and  it 
is  a  scandal  that  so  few  of  the  graduates  of  high  schools  are  pre- 
pared in  either  math  or  science.  And  that  I  would  suggest  is  a  prin- 
cipal factor  which  limits  the  accessibility  to  programs  of  engineer- 
ing and  science  to  black  Americans. 

Mr.  LuNGREN.  One  of  the  reasons  for  sunsetting  this  is  to  keep 
the  pressure  on.  In  academia  you  influence  greatly  elementary  and 
secondary  school  education.  Also,  and  the  electronic  industry  in 
California,  Massachusetts,  in  the  Southwest,  and  all  across  the 
United  States  influences  the  local  school  boards.  Your  jobs  depend 
on  it. 

The  local  school  boards  represent  people  whose  jobs  depend  on  it 
and  we  need  a  little  more  active  support  on  the  local  level.  Frank- 
ly, those  people  just  can't  look  to  the  U.S.  Congress  and  say  you 
send  us  more  money  because  this  isn't  where  it  is  all  at.  It  is 
mostly  on  the  local  level  and  we  have  got  to  convince  people  that 
this  is  necessary  for  us  to  keep  our  economic  engine  running. 

I  guess  that  is  what  we  are  doing.  We  are  not  trying  to  penalize 
anybody.  We  just  want  to  make  sure  that  you  just  don  t  come  back 
to  us  in  1989  and  say,  hey,  nothing  has  changed.  We  need  the  same 
number  of  foreign  citizens  that  we  had  before  because  we  can't  fill 
those  jobs. 

If  you  come  back  and  say  we  still  have  some  problems  we  will 
listen  but  we  would  like  to  make  sure  that  all  of  our  institutions 
are  doing  something  about  it. 

Mr.  Calhoun.  I  would  like  to  point  out  that  we  have  been  trying 
to  do  something  about  it  long  before  this  bill  came  out.  As  I  quoted, 
the  amount  of  money  that  industry  has  been  putting  into  science 
and  the  university  system  has  come  up  400  percent  in  a  decade. 
SIA,  the  Semiconductor  Industry  Association  and  the  American 
Electronic  Association  had  programs  underway  to  expand  contribu- 
tions to  universities  well  before  this  bill  became  an  issue  and  we 
see  it  as  a  real  issue  that  we  have  got  to  solve  together  with  the 
Government,  deadline  or  no  deadline. 

Mr.  Mazzou.  The  other  day  we  passed  the  bill  that  might  send 
Federal  aid  for  that  type  of  training  at  the  elementary  level. 

Mr.  Calhoun.  It  doesn't  solve  the  university  problem  that  we  are 
facing. 

Mr.  Mazzou.  You  are  never  going  to  solve  it  until  you  start  at 
the  second,  third,  and  fourth  grades.  We  can  solve  it  now  by  giving 
you  foreign  student  waivers,  but  in  the  long  term  we  have  to  solve 
it  with  home-grown  talent.  We  have  231  million  people  in  America. 
I  can't  believe  that  we  can't  find  within  our  own  ranks  the  people 
we  need.  But  we  can't  now  until  they  have  taken  their  training 
and  they  get  the  training  starting  in  grade  school. 

Let  me  just  wrap  it  up  right  here.  We  will  take  each  one  of  you. 

Mr.  Feerst.  I  offer  one  more  comment  to  Mr.  Lungren's  state- 
ment. You  know  how  you  will  get  more  engineers,  the  same  way 
you  will  get  more  professional  baseball  players.  You  pay  them 
more. 

Mr.  LuNGREN.  We  can't  afford  to  pay  that  high. 
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Mr.  Feerst.  No,  of  course  not.  Nor  will  I  ever  put  out  a  candy 
bar  with  my  name  on  it.  But  the  fact  is  this,  when  truck  drivers 
are  being  paid  more  than  engineers  and  my  colleagues  here  have 
quoted  that,  then  the  ghetto  children  in  Newark  and  Louisville  are 
not  going  to  want  to  become  engineers. 

The  other  fact  is  you  are  dealing  with  peaches  and  plums.  To 
educate  the  Newark  or  Louisville  youth  you  have  got  a  different 
class  of  people  from  the  Brahmans  who  come  here.  These  are  not 
the  huddled  masses  anymore.  These  foreign  students  are  the  Brah- 
mans, the  better  educated  people.  You  are  skimming  the  cream 
from  overseas  and  all  too  often  not  sending  them  back. 

Mr.  Mazzou.  That  is  what  we  were  talking  about. 

Mr.  Feerst.  That  is  right.  If  we  start  off  with  a  determined  pro- 
gram for  inner  city  youth  we  will  be  better  off. 

Mr.  Mazzou.  Good. 

Dr.  Lewis. 

Dr.  Lewis.  Thank  you.  I  would  like  to  wrap  it  up  with  three  com- 
ments. 

First  of  all,  as  far  as  the  academics  are  concerned,  I  think  you 
can  still  get  the  excellent  faculty  you  need.  If  there  are  people  that 
are  outstanding  in  their  field  there  are  still  exemptions  and  means 
to  get  them  into  the  country.  It  is  not  necessary  to  have  recent 
graduates  stay  in  the  country  2  years  after  they  get  their  degree. 
Send  them  to  Cambridge  for  a  year.  Let  them  go  somewhere  else 
and  come  back  and  they  will  be  better  off  for  the  experience.  This 
is  not  a  problem. 

Second,  regarding  the  alleged  faculty  shortage,  I  think  academia 
can  get  the  faculty  it  needs,  the  excellent  people.  But,  it  must  raise 
the  salaries.  The  lowest  paid  profession  in  the  engineering  subspe- 
cialties is  education.  They  are  very  poorly  paid.  That  is  a  problem 
that  has  to  be  addressed  by  putting  more  money  in  it. 

As  far  as  industry  is  concerned,  I  have  said  it  before  and  I  will 
say  it  again,  the  bottom  line  economic  indicators  do  not  show  there 
is  a  shortage,  period.  As  far  as  effects  of  the  brain  drain  on  Third 
World  countries,  I  think  it  behooves  us  to  get  those  people  back 
there  now  and  not  wait  until  1989  or  whatever. 

Mr.  Mazzou.  Thank  you. 

Mr.  Reed,  you  are  last. 

Mr.  Reed.  It  seems  to  me  that  perhaps  the  funding  that  the  in- 
dustry associations  are  putting  up  to  produce  more  engineers,  to 
help  the  colleges  out  and  all  this  perhaps  would  be  better  directed 
at  the  American  students,  the  ones  who  are  having  problems  get- 
ting into  the  schools,  this  type  of  thing,  that  that  would  be  a  great 
help. 

I  guess  the  only  other  thing  is  that  in  all  honesty,  to  the  best  of 
my  knowledge,  I  know  of  no  second  generation  engineer. 

Mr.  Feerst.  That  is  right. 

Mr.  Mazzou.  Well,  gentlemen,  let  me  thank  you  all  very  much. 
It  was  an  excellent  panel.  Even  though  the  byplay  was  sometimes 
pungent,  it  was  very  helpful.  We  appreciate  it  and  wish  you  all  a 
lot  of  luck.  We  stand  adjourned  until  9:45  Monday  morning. 

[Whereupon,  at  3:50  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene at  9:45  a.m.,  Monday,  March  14,  1983.] 
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House  of  Representatives, 
Subcommittee  on  Immigration, 
Refugees,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  call,  at  9:45  a.m.,  in  Room 
2237,  Rayburn  House  Office  Building,  Hon.  Romano  L.  Mazzoli 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Mazzoli,  Hall,  McCoUum,  and  Smith. 

Staff  present:  Arthur  P.  Endres,  Jr.,  counsel;  Harris  Miller,  legis- 
lative assistant;  Peter  Regis,  legislative  assistant;  and  Peter  J.  Lev- 
inson,  associate  counsel. 

Mr.  Mazzou.  The  subcommittee  will  come  to  order. 

We  have  a  panel  composed  of  Dr.  Otis  Graham,  Federation  for 
American  Immigration  Reform,  Mr.  Thomas  McMahon,  Environ- 
mental Fund,  and  Carole  L.  Baker,  executive  director,  Zero  Popula- 
tion Growth. 

Lady  and  gentlemen,  we  would  appreciate  your  indulgence,  in 
that  we  have  so  much  material  and  so  many  witnesses  to  hear 
from  today.  So  if  you  would  be  able  to  limit  your  opening  com- 
ments to  about  5  minutes,  and  then  we  will  be  able  to  ask  ques- 
tions and  get  into  the  material  which  you  have  and  explore  most  of 
the  points  to  the  depth  which  we  believe  they  are  entitled. 

We  have  listed  Dr.  Graham,  Mr.  McMahon,  and  Miss  Baker. 
Maybe  we  will  continue  like  that. 

Dr.  Graham. 

TESTIMONY  OF  OTIS  GRAHAM,  VICE  CHAIRMAN  OF  THE  BOARD, 
FEDERATION  FOR  AMERICAN  IMMIGRATION  REFORM;  THOMAS 
McMAHON,  EXECUTIVE  DIRECTOR,  ENVIRONMENTAL  FUND; 
AND  CAROLE  L.  BAKER,  EXECUTIVE  DIRECTOR,  ZERO  POPULA- 
TION GROWTH 

Mr.  Graham.  Mr.  Chairman  and  members  of  the  committee,  I 
am  glad  to  testify  on  the  Immigration  Reform  and  Control  Act  of 
1983  (H.R.  1510)  on  behalf  of  FAIR,  the  largest  membership  organi- 
zation in  the  United  States  working  exclusively  on  immigration 
issues. 

I  am  Otis  Graham,  vice  chairman  of  the  board  of  FAIR,  Feder- 
ation of  American  Immigration  Reform,  and  professor  of  history  at 
the  University  of  North  Carolina  at  Chapel  Hill.  I  have  brought 
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with  me  for  any  technical  assistance  Barnaby  Zall,  director  of  gov- 
ernment relations  of  FAIR. 

Mr.  Mazzoli.  Mr.  Zall,  welcome. 

Mr.  Graham.  As  we  have  over  the  years  welcomed  the  commit- 
tee's lead  role  in  immigration  reform,  so  we  welcome  the  commend- 
able parts  of  this  bill,  which  address  illegal  immigration  and  pro- 
pose long-overdue  sanctions  upon  the  employment  of  illegal  aliens. 
This  is  a  long  step  toward  order,  fairness,  and  the  national  interest 
in  a  vital  area  of  national  policy.  Properly  enforced — and  here  we 
have  deep  concerns  to  which  I  shall  turn — employer  sanctions  will 
go  far  toward  diminishing  the  pull  factor  of  the  immigration  equa- 
tion. 

This  is,  after  all,  a  jobs  bill.  In  my  written  testimony  I  cite  stud- 
ies, to  us  conclusive,  that  some  large  part  of  the  joblessness  which 
afflicts  over  10  million  Americans  is  attributable  to  the  direct  and 
indirect  impact  of  illegal  aliens  in  the  work  force. 

No  person  knows  with  certainty  the  number  of  illegal  aliens,  or 
the  displacement  factor;  but  we  do  know,  from  studies  more  numer- 
ous than  the  four  or  so  I  mention,  that  illegal  immigrants  work  in 
high-wage  construction  industries  where  direct  displacement  takes 
place,  and  that  indirect  effects  depress  wage  scales  and  working 
conditions  in  more  than  one-third  of  America's  economic  sectors 
where  citizens  face  competition  from  a  labor  force  recruited  abroad. 

It  is  urgent  national  business  to  enact  this  measure,  for  if  there 
is  not  to  be  early  economic  expansion,  Americans  desperately  need 
these  jobs;  and  if  there  is  to  be  the  recovery  we  all  hope  for,  we  do 
not  want  Americans  bypassed  by  employers  who  have  come  to 
prefer  alien  labor  and  know  that  they  face  no  penalties  for  that 
preference.  Immigration  law  most  powerfully  affects  the  workplace, 
and  if  this  committee's  lead  on  employer  sanctions  is  not  strongly 
followed  by  the  Congress,  some  employers  will  continue  to  choose 
employees  from  a  pool  of  labor  swollen  ever  larger  by  the  pressures 
of  those  coming  north  from  the  political  and  economic  troubles  of 
Mexico,  Central  America,  the  Caribbean  and  elsewhere. 

This  committee  should  see  this  measure  as  an  important  jobs 
bill,  and  be  proud  of  the  contribution  it  is  able  to  make  toward  the 
reemployment  of  Americans.  This  contribution  will  only  be  fully 
realized  if  employer  sanctions  are  combined  with  enlarged  re- 
sources for  enforcement.  We  urge  the  committee  to  amend  the  bill 
to  provide  sources  of  revenue  through  explicitly  authorized  user 
fees  to  reimburse  Government  for  full  costs  of  all  immigration  serv- 
ices, along  with  new  positions  for  the  INS  as  it  faces  mounting 
pressures  for  entry. 

When  we  move  from  illegal  immigration,  the  current  bill  seems 
to  us  flawed  in  several  important  ways.  It  is  described  as  a  part  of 
the  current  effort  to  reform  immigration  laws  so  that  immigration 
may  be  controlled.  Citizens  who  read  the  bill  may  well  wonder  if 
the  word  "control"  is  justified.  By  universal  testimony.  Congress  in 
the  past  decade  and  a  half  lost  control  of  immigration,  both  num- 
bers and  composition.  The  numbers  of  those  who  enter  doubled  in  5 
years  after  1975,  but  Congress  did  not  make  this  decision.  Immigra- 
tion totals,  and  to  a  large  extent  composition,  are  decided  to  a  re- 
markable degree  not  by  an  executive  agency  responding  to  clear 
congressional  directive,  but  by  decisions  taken  by  foreign  nationals 
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to  enlarge  U.S.  immigration  totals  by  using  the  elastic  loopholes  of 
refugee  admissions  and  unlimited  entry  of  immediate  relatives. 

Last  year,  the  original  Simpson-Mazzoli  legislation  began,  laud- 
ably, with  something  close  to  a  real  ceiling.  But  H.R.  1510  has 
abandoned  even  that  wise  position,  and  offers  a  much  weakened 
and  porous  filter  which  would  again  confirm  the  loss  of  congres- 
sional control.  Refugees  remain  a  component  outside  any  numeri- 
cal limit,  as  does  another  large  flow,  immediate  relatives.  The  bill 
you  offer  today  establishes  no  ceiling,  no  predictable  yearly  limit.  I 
would  not  want  to  live  in  a  house  with  such  a  ceiling,  nor  would 
you,  for  the  rain  would  come  down.  We  at  FAIR  are  sympathetic  to 
another  approach  which  could  be  added  to  the  bill  by  amendment, 
by  which  all  immediate-family  admissions  are  subtracted  from  a 
numerical  limit,  say  425,000,  and  all  other  preferences  are  drawn 
from  what  remains.  This  restores  the  original  ceiling. 

The  other  major  concern  which  I  have  time  now  to  mention  is 
amnesty.  We  wish  to  assist  this  committee  by  pointing  out  that  the 
amnesty  now  projected  in  H.R.  1510  carries  within  it  administra- 
tion and  policy  flaws  which  will  make  you  wish  you  could  do  that 
one  thing  not  permitted  with  amnesties,  take  it  back  and  start 
over.  Those  who  set  aside  established  law  must  be  extremely  care- 
ful of  the  design  of  amnesty,  lest  it  do  exactly  what  opponents  have 
warned — not  solve  the  problem  of  long-term  residents,  admit  huge 
numbers  to  citizenship  they  did  not  obtain  by  established  legal  pro- 
cedures and  which  then  entitles  them  to  claim  social  services,  en- 
courage disrespect  for  law  and  hope  of  yet  other  amnesties,  and 
lead  to  increased  pressures  for  legal  and  illegal  immigration. 

The  amnesty  projected  here  appears  headed  for  all  these  errors, 
we  fear.  Its  worst  feature  is  the  delegation  of  extensive  administra- 
tive functions  to  volunteer  agencies,  which  will  virtually  make  the 
decision  to  confer  visas  if  we  read  correctly  the  plans  of  the  INS  as 
expressed  in  internal  documents  to  which  I  refer  in  my  written  tes- 
timony. We  make  several  suggestions  for  improvement,  and  urge 
this  committee  to  reconsider  a  surer,  tested  method  of  handling  the 
problem  of  those  who  have  lived  in  this  society  productively  for 
many  years — the  advancement  of  the  registry  date  to  sometime 
toward  the  mid-1970's. 

There  are  other  good  ideas  in  my  testimony,  but  these  are  the 
highlights.  The  American  public's  desire  for  a  more  rational  and 
limited  immigration  policy  is  clear  in  the  polls,  and  puts  the  public 
at  this  point  ahead  of  the  Government,  which  again  lags  behind 
good  sense  and  public  opinion.  We  welcome  the  opportunity  to 
work  with  this  committee  to  remedy  that  situation  through  far- 
sighted  and  thorough  reform  of  a  system  out  of  control. 

Mr.  Mazzou.  Thank  you  very  much.  Professor.  I  thought  that 
professors  thought  in  15-minute  segments.  You  finished  well  within 
your  allotted  amount  of  time. 

[The  complete  statement  of  Otis  L.  Graham  follows:] 
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Good  afternoon,  Mr.  Chairman,  and  Members  of  the  Subcommittee.   Thank  you 
for  this  opportunity  to  present  the  views  of  the  Federation  for  American 
Immigration  Reform  (FAIR)  on  the  Immigration  Reform  and  Control  Act  of  1983, 
H.R.  1510.   I  am  Otis  L.  Graham,  Vice-Chairman  of  the  Board  of  Directors  of 
FAIR.   This  year  I  am  a  Fellow  at  the  Woodrow  Wilson  International  Center  in 
Washington,  D.C. .   I  am  also  Distinguished  University  Professor  of  History  at 
the  University  of  North  Carolina  at  Chapel  Hill.   FAIR  conducts  a  research  and 
public  education  program  on  immigration,  and  is  the  largest  membership 
organization  in  the  United  States  working  exclusively  on  immigration  issues. 

FAIR  believes  that  immigration  policy  should  reflect  our  best  assessment 
of  the  long  term  interest  of  the  American  people.   As  a  beginning,  we  should 
seek  to  stop  illegal  immigration  and  to  reduce  legal  immigration  to  a  level 
consistent  with  today's  demographic,  environmental,  and  economic  realities.   We 
fully  support  comprehensive  legislation  to  reform  our  immigration  laws,  and 
last  year  FAIR  was  the  most  active  organization  in  the  country  working  to 
support  the  Simpson-Mazzoli  bill,  H.  R.  6514/H.R.  7357. 

THE  BILL'S  STRENGTHS  AND  WEAKNESSES 

I  recently  had  the  opportunity  to  review  our  comments  about  that  bill, 
made  on  April  1,  1982,  in  testimony  before  this  Subcommittee.   This  year's 
bill,  H.R.  1510,  is  the  same  as  the  version  of  H.R.  7357  reported  by  the  House 
Judiciary  Committee  last  year. 

We  appreciate  your  efforts,  Mr.  Chairman,  and  those  of  the  members  of  the 
Subcommittee,  to  move  that  bill.   We  were,  as  you  know,  extremely  distressed 
that  dilatory  tactics  and  poor  scheduling  kept  the  House  from  acting  on  last 
year's  bill.   We  hope  for  better  results  this  year. 

The  Senate  has  already  signaled  its  willingness  to  move  quickly  on  its 
version  of  this  bill,  S.  529.   The  Chairman  of  the  Senate  Judiciary  Committee, 
Senator  Strom  Thurmond,  has  twice  pledged  in  open  hearings  that  he  will  move  S. 
529  quickly  through  his  committee  and  onto  the  Senate  floor.   We  hope  that  the 
distinguished  Chairman  of  the  House  Judiciary  Committee,  Congressman  Peter 
Rodino,  whom  the  New  York  Times  calls   "Mr.  Immigration,"  will  move  with  equal 
dispatch  on  H.R.  1510. 

H.R.  1510  differs  markedly  from  the  version  of  the  bill  introduced  a  year 
ago.   The  major  difference  is  the  utter  failure  of  H.R.  1510  to  deal  with  the 
problems  we  face  in  the  area  of  legal  immigration. 

Most  observers  feel  the  most  important  change  needed  in  our  immigration 
law  is  prohibiting  the  hiring  of  illegal  immigrants  in  American  jobs.   H.R. 
1510  does  contain  such  a  prohibition.   This  provision,  though  not  as  strong  as 
we  believe  necessary  to  do  the  job,  is  the  strongest  part  of  the  bill. 

The  bill's  weaknesses,  however,  could  undermine  much  of  the  progress  we 
expect  to  come  from  the  reforms  of  the  immigration  law.   The  most  controversial 
section  of  the  bill,  the  amnesty  for  illegal  immigrants,  is  also  one  of  the 
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most  danyerous  for  immigration  reform.   Passage  of  this  type  of  broad,  blanket 
amnesty  will  not  only  disrupt  all  immigration  law  enforcement  for  four  years, 
but  it  will  jeopardize  any  future  attempts  to  reform  immigration  laws  without 
additional  amnesties.   The  "visa  waiver"  provision  of  the  bill  is  an  open 
invitation  to  immigration  fraud,  and  the  retreat  from  some  of  the  reforms  of 
legal  immigration  is  a  return  to  the  nations  of  origin  system,  with  all  of  its 
racial  and  ethnic  biases.   The  adjudications  provisions  will  cause  further 
delay  in  an  already  overburdened  system. 

The  most  glaring  flaw  in  the  bill,  however,  is  the  lack  of  any  limit  on 
legal  immigration.   Virtually  every  observer  acknowledges  that  the  United 
States  cannot  admit  every  alien  who  wants  to  come  here. 

The  original  Simpson/Mazzoli  bill  recognized  that  need  for  a  limit  and 
proposed  an  extremely  generous  flexible  ceiling  on  legal  immigration.   The 
original  bill's  ceiling  had  no  limit  on  immediate  relatives  of  United  States 
citizens,  and  no  limit  on  refugees.   The  level  of  admissions  proposed  was 
greater  than  the  admissions  of  the  rest  of  the  world  combined. 

We  believe  that  this  ceiling  was  far  more  expansive  than  necessary.   We 
would  have  included  all  immigrants  (refugees  become  immigrants  after  one  year 
in  the  United  States  under  Section  209  of  the  INA  (8  U.S.C.  1159)),  and  we 
would  have  suggested  a  far  lower  number.   We  were  willing  to  accept  this 
unsatisfactory  ceiling  as  necessary  to  move  a  bill  forward  quickly.   Without 
any  ceiling,  this  bill  has  very  little  to  offer  us.   We  will  support  it  in  the 
hope  that  the  full  House,  given  a  chance  to  vote,  will  restore  the  ceiling. 

UNEMPLOYMENT  A!10NG  AMERICANS 

Unlike  those  who  oppose  this  bill,  we  see  H.R.  1510  as  primarily  a  measure 
to  put  Americans  back  to  work.   It's  a  jobs  bill.   Yet  it  is  different  from 
many  of  the  jobs  bills  currently  circulating  on  Capitol  Hill;  it  does  not 
provide  some  temporary  jobs  for  those  without  skills  or  for  those  in 
particularly  depressed  industries. 

Over  the  next  decade,  this  bill  could  provide  thousands,  even  millions,  of 
jobs  in  industries  for  Ajnerican  workers  at  many  different  levels  of  skills. 
The  jobs  produced  by  this  bill  will  already  exist  in  American  industry;  they 
will  be  stable  and  productive  jobs.   They  will  be  permanent  jobs  that  employers 
already  need  and  use. 

How  will  this  bill,  which  doesn't  even  discuss  jobs  creation  in  its  title 
or  its  language,  perform  this  miracle?  By  replacing  illegal  immigrant  workers 
in  American  jobs  with  American  workers. 

Recently  new  studies  have  become  available  that  demonstrate  that  illegal 
immigrant  workers  displace  American  workers  from  jobs.   Illegal  immigrants  take 
jobs  that  unemployed  Americans  would  otherwise  hold.   Although  the  displacement 
is  not  total  (that  is,  not  every  job  now  held  by  an  illegal  immigrant  worker 
would  be  filled  by  an  unemployed  American  if  the  illegal  were  removed),  we  know 
that  the  displacement  is  very  large,  that  hundreds  of  thousands,  if  not 
millions,  of  jobs  would  be  filled  by  unemployed  Americans. 
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Jack  Sheinkman,  Secretary/Treasurer  of  the  Amalgamated  Clothing  and 
Textile  Workers  Union,  conducted  a  poll  of  local  labor  union  leaders  last 
September.   Sheinkman  was  the  chairman  of  a  study  group  of  the  Economic  Policy 
Council  of  the  United  Nations  Association  of  the  United  States,  a 
business/labor/public  sector  task  force  that  examined  the  immigration  problem 
in  the  United  States.   Sheinkman 's  poll  of  labor  leaders  uncovered  virtual 
unanimity  in  the  belief  that  the  employment  of  illegal  immigrants  hurts 
American  workers. 

Sheinkman  asked  whether  illegal  immigrants  were  taking  jobs  from  American 
workers  in  the  areas  in  which  the  labor  unions  operated.   Seventy-two  percent 
of  the  labor  leaders  said  illegal  immigrants  were  taking  jobs  from  Americans. 

Sheinkman  also  asked  whether  illegal  immigrant  workers  restrict 
improvements  in  wages  and  working  conditions  for  American  workers.   Ninety-four 
percent  of  the  labor  leaders  said  yes. 

Sheinkman  then  asked  whether  the  government  should  punish  employers  who 
hire  illegal  immigrants.   Ninety-seven  percent  of  the  labor  leaders  said  that 
the  government  should  punish  the  hiring  of  illegal  immigrants. 

Sheinkman's  findings  are  corroborated  by  other  studies.   Donald  Huddle  of 
Rice  University  made  a  study  of  the  construction  industry  in  Houston,  Texas,  in 
1981.   Huddle  reported  "an  astoundingly  high  one-third  of  all  workers  in 
sampled  segments  of  commercial  construction.  .  .  were  illegal  aliens.  .  .  . 
More  than  one  million  U.  S.  workers  have  been  displaced."   Huddle  found  that 
the  illegal  immigrants  were  making  between  four  and  nine  dollars  an  hour  in 
wages,  far  above  the  minimum  wage. 

Jaime  Guerra,  of  the  San  Bernardino  Sun  newspaper,  interviewed  workers  in 
industrial  parks  in  Southern  California.   At  one  industrial  park,  Guerra  found 
that  70%  of  the  workers  were  illegal  immigrants,  working  as  electricians, 
carpenters,  welders,  and  cabinet  makers.   The  illegal  immigrants  were  making 
more  than  the  minimum  wage,  but  four  to  seven  dollars  less  per  hour  than 
American  workers  in  similar  jobs  elsewhere. 

Just  last  December,  the  Dallas  Morning  News  conducted  surveys  of 
construction  and  restaurant  businesses  to  determine  whether  illegal  immigrants 
were  employed  in  those  industries  and  what  effect  the  employment  of  illegal 
immigrants  had  on  wages.   Eleven  of  fifteen  restaurants  and  nine  of  fifteen 
construction  firms  reported  that  they  or  their  subcontractors  employed  illegal 
immigrants.   More  important  than  the  widespread  use  of  illegal  immigrant  labor 
in  industries  where  unemployment  is  high,  however,  is  the  Morning  News  finding 
that  American  citizens  were  available  to  do  the  work.   Employers  preferred  to 
hire  illegal  immigrant  workers  because  they  could  offer  lower  wages  ($6  an  hour 
for  an  illegal  immigrant  construction  worker;  $9  an  hour  for  an  American 
worker),  and  because  they  felt  that  illegal  immigrants  complained  less  and 
worked  harder.   This  survey  demonstrates  that,  given  a  choice  between  illegal 
immigrant  workers  and  American  workers,  many  employers  will  choose  illegal 
immigrants  even  though  Americans  are  available. 
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As  Vernon  Briggs  of  Cornell  University  points  out,  the  employment  of 
illegal  inunigrants  has  a  particularly  pernicious  effect  on  the  American  worker: 

When  any  group  increases  its  support  in  a  labor  market,  there  are 
both  employment  and  wage  effects.   This  fundamental  truism  is  overlooked 
by  most  non-economists  who  study  (immigration].   Illegal  immigrants  tend 
to  be  concentrated  in  selected  occupations  in  selected  geographical 
locations.   By  being  concentrated,  they  are  often  numerically  significant 
enough  to  influence  wage  levels  in  specific  markets.   Hence,  the 
availability  of  illegal  immigrant  workers  can  have  the  effect  of 
depressing  wage  rates  in  those  occupations  and  industries  in  which  they 
are  present  to  such  a  degree  that  these  industries  are  no  longer 
competitive  with  alternative  industries  or  other  sources  of  income. 
Hence,  it  is  a  self-fulfilling  prophecy  to  argue  that  citizen  workers  can 
no  longer  be  found  to  do  the  work  that  illegal  immigrants  do.   If  illegal 
aliens  are  present,  they  will  create  conditions  that  will  reduce  the 
availability  of  citizen  workers. 

This  is  exactly  what  happened  in  the  agricultural  labor  market  of  the 
southwest  during  the  1943-1964  era  in  which  the  Bracero  Program  was  in 
effect.   Mexican  farm  workers  were  allowed  to  work  legally  in  the  region's 
agriculture  industry.   As  a  result,  agricultural  wages  were  no  longer 
competitive  with  non-agricultural  wages  for  citizen  workers.   Hence, 
citizen  workers  rapidly  moved  into  non-agricultural  jobs  in  urban  and 
rural  areas.   This  set  the  stage  for  employers  to  complain  that  they  could 
no  longer  find  citizen  workers,  which  prolonged  the  Bracero  Program. 

Even  the  most  vociferous  advocates  of  foreign  labor  recognize  that  illegal 
immigrants  displace  American  workers  in  some  jobs.   Wayne  Cornelius,  an  avid 
advocate  for  open  borders  with  Mexico,  admitted  in  a  1982  study  of  Mexican 

workers  in  the  San  Francisco,  California,  area,  that:   "Undoubtedly  indirect 
displacement  of  U.S. -born  workers  and  legal  immigrants  by  Mexican  illegals  does 
take  place  as  specific  labor  markets  become  depressed." 

Federal  officials  are  not  unaware  of  these  studies  or  of  the  implications 
for  employment  policy  these  results  portend.   Virtually  everyone  in  the  country 
hopes  for  economic  recovery.   Part  of  the  desire  for  economic  recovery  stems 
from  a  desire  to  put  America's  unemployed  back  to  work.   Yet  uncontrolled 
immigration  is  a  danger  to  those  hopes.   Former  Undersecretary  of  Labor  Malcolm 
Lovell  last  year  reported,  at  a  seminar  on  displacement  of  American  workers  by 
illegals,  that  forty  million  American  workers  are  in  jobs  in  which  they  face 
competition  from  illegal  imm^igrant  workers.   Since  many  of  the  jobs  that  should 
be  created  by  the  economic  recovery  will  be  in  the  area  of  competition  between 
immigrants  and  American  workers,  there  is  a  significant  risk  that  many  of  the 
jobs  created  would  go  to  illegal  immigrants,  and  not  to  unemployed  Americans. 

The  danger  that  jobs  created  by  the  economic  recovery  would  go  to  illegal 
immigrants  is  a  part  of  the  economic  recovery  program  with  which  this 
Subcommittee  must  deal.   The  Judiciary  Committee  rarely  becomes  involved  in 
jobs  creation  bills,  but  here  the  Committee  must  be  involved  in  a  jobs 
protection  bill. 
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The  proponents  of  this  bill  should  not  shy  away  from  discussing  the  link 
between  immigration  and  employment.   This  bill  will  free  hundreds  of  thousands 
of  jobs  in  the  near  future,  and  potentially  millions  of  jobs  in  years  to  come. 
Further,  it  will  protect  jobs  created  by  the  economic  recovery  that  would 
otherwise  be  lost  to  illegal  immigrants.   This  result  is  significant  and  should 
be  regarded  as  a  direct  benefit.   We  suggest  that  the  Subcommittee  include  an 
assessment  of  the  expected  jobs  creation  effect  of  this  bill  in  its  analysis 
and  report,  and  that  the  Congressional  Budget  Office  include  the  effects  of 
that  jobs  creation  in  reduced  governmental  expenditures  in  its  cost  and  revenue 
projections. 

THE  TIME  FOR  IMMIGRATION  REFORM  IS  1983 

The  time  to  pass  immigration  reform  legislation  is  now.   Unemployment  is 
still  at  double  digit  heights.   Increasing  resentment  by  American  minorities 
and  the  public  at  large  is  building  toward  a  possible  backlash  against 
immigrants  and  immigration  in  general.   The  Congress  is  extraordinarily 
sensitive  to  the  issue  this  year,  after  three  years  of  preparation  and  effort. 
There  is  a  widespread  and  growing  feeling  among  opinion  makers  that  1983  is  the 
year  in  which  immigration  reform  legislation  will  finally  pass. 

The  Committee  and  Members  of  Congress,  however,  would  do  well  to  heed  the 
warning  of  James  Russell  Lowell  that:   "Truly  there  is  a  tide  in  the  affairs  of 
men,  but  there  is  no  gulf-stream  setting  forever  in  one  direction." 

The  dangers  of  failing  to  take  advantage  of  this  moment  are  very  real. 
1983  offers  us  a  unique  window  of  opportunity  that  may  be  closing.   Frictions 
between  Americans  and  immigrant  groups  is  rising;  violence  has  broken  out 
between  American  minority  groups  and  immigrants  in  cities  across  our  country. 
Public  opinion  polls  continue  to  reflect  huge  majorities  of  the  American  people 
who  want  to  bring  legal  immigration  below  400,000  per  year,  and  to  stop  illegal 
immigration. 

As  you  know  Mr.  Chairman,  those  of  us  who  work  in  immigration  reform  do 
not  want  to  halt  immigration  altogether.   We  are  interested  in  controlling 
immigration,  in  reducing  immigration  to  a  level  consistent  with  our  national 
interests,  and  in  stopping  the  traffic  in  human  misery  that  is  illegal 
immigration.   But  these  rising  tensions  portend  a  building  resentment  that 
should  concern  every  caring  and  thoughtful  Member  of  Congress. 

THE  NEED  FOR  AN  EFFECTIVE  AND  WELL-BALANCED  BILL 

We  must  not  delude  ourselves,  however,  into  thinking  that  activity  is  the 
same  as  reform.  Ill-conceived  or  unworkable  proposals  adopted  in  an  effort  to 
pass  a  bill  --  any  bill  --  would  be  a  tragedy. 

That  realization  requires  us  to  oppose  certain  parts  of  this  bill.   We 
cannot  support  measures  that  will  worsen  our  immigration  situation,  however 
well-phrased  may  be  the  rationale.   We  desperately  want  immigration  reform,  but 
we  are  unwilling  to  ignore  impending  disasters  in  the  hope  that  the  good  will 
outweigh  the  bad. 
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It  is  our  intention  to  support  changes  in  this  bill,  in  the  hope  that  the 
lengthy  legislative  process  will  cure  its  ills,  at  least  to  the  degree  that  the 
real  reforms  in  the  bill  will  not  be  subverted  by  the  dangerous  provisions 
introduced  by  selfish  and  closed-minded  narrow  interests.   If,  however,  we  find 
that  the  bill  will  hurt  the  cause  of  immigration  reform  more  than  it  will  help 
it,  we  will  not  hesitate  to  oppose  its  final  passage. 

RESTORING  THE  CEILING  ON  LEGAL  IMMIGRATION 

One  the  problems  with  H.R.  1510  which  we  believe  will  hurt  the  cause  of 
immigration  reform  more  than  it  will  help,  is  the  lack  of  any  ceiling  on  legal 
immigration.   The  Senate  version  of  the  Simpson/Mazzoli  bill,  S.  529,  contains 
not  only  a  ceiling  on  Jlegal  immigration,  but  also  vitally-needed  reform  of  the 
legal  immigration  "preference"  system. 

Regaining  control  of  legal  immigration  is  vital  to  any  reform  of  our 
immigration  laws.   We  consider  the  lack  of  a  ceiling  on  legal  immigration  or 
lack  of  any  other  attempt  to  address  the  problems  which  exist  in  legal 
immigration  an  unforgivable  flaw  in  H.R.  1510.   If  the  provisions  which  expand 
the  "rights"  of  aliens  to  claim  legal  immigration  benefits  without  any  ceiling 
are  retained,  along  with  a  broad,  blanket  amnesty  proposal,  we  shall  have  no 
choice  but  to  appose  the  final  passage  of  H.R.  1510. 

The  Senate  and  original  House  versions  of  the  bill  included  a  ceiling  on 
all  legal  immigration  (except  for  refugees,  who  are  treated  separately).   Last 
year,  the  House  Judiciary  Committee  removed  the  ceiling  provisions,  along  with 
proposals  for  new  immigrant  preference  categories. 

We  expect  that  an  amendment  will  be  offered  to  H.R.  1510  to  restore  the 
ceiling  provision  (though  not  the  preference  category  changes)  to  the  original 
Simpson/Mazzoli  bill  Structure.   The  ceiling  would  be  set  at  425,000.   This 
amendment  would  also  restore  a  provision  to  review  the  level  of  admissions 
every  two  years. 

Why  A  Ceiling  Is  Needed 

A  ceiling  is  needed  because  immigration  to  the  United  States  is  out  of 
control.   In  1976,  400,000  legal  immigrants  came  to  the  United  States;  in  1978, 
600,000  were  admitted;  and  in  1980,  more  than  800,000  aliens  came  here  legally. 
These  high  rates  of  immigration  can  be  expected  to  continue,  with  about  700,000 
persons  a  year  entering  legally  (in  addition  to  more  than  500,000  per  year  who 
enter  illegally).   The  combined  level  of  legal  and  illegal  immigration  means 
that  more  immigrants  are  coming  to  the  United  States  each  year  than  at  any 
other  time  in  our  history. 

Immigration  is  doubling  our  rate  of  population  growth.   If  immigration 
continues  at  the  present  rate  (about  1,200,000  people  each  year),  the  U.S. 
population  will  grow  to  336,000,000  by  the  year  2030.   Rapidly  increasing 
population  complicates  the  resolution  of  every  major  national  problem.   Recent 
public  opinion  polls  show  that  the  American  people  want  legal  immigration  held 
below  400,000  per  year. 
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How  a  Flexible  and  Generous  Ceiling  Would  Work 

Immediate  relatives  of  U.S.  citizens  (spouse,  minor  children  and  others) 
are  not  limited  by  this  amendment;  any  number  of  these  close  relatives  can 
enter  in  any  year.   But  in  the  next  year,  the  number  of  immediate  relatives 
allowed  to  enter  would  be  subtracted  from  the  number  of  visas  available  to 
other,  less  close  relatives. 

Refugees  are  not  included  in  this  ceiling;  their  number  will  continue  to 
be  set  in  consultations  with  the  Congress.   Any  number  of  refugees  can  enter  in 
a  year  without  counting  against  the  ceiling. 

As  an  example  of  how  this  amendment  would  operate,  if  150,000  immediate 
relatives  were  admitted  in  1983,  275,000  less  close  relatives  would  be  given 
visas  in  1984  (current  law  allows  270,000  less  close  relatives  to  be  admitted 
each  year).   In  addition  to  the  275,000  other  relatives,  another  group  of 
immediate  relatives  (say  160,000)  could  enter  in  1984,  and  refugees  could  enter 
in  numbers  set  by  the  consultation  process. 

Every  two  years,  the  President  would  report  to  Congress  on  the  impact  of 
immigration  on  the  United  States,  and  will  recommend  whether  the  ceiling  should 
be  altered.   The  House  and  Senate  Judiciary  Committees  will  review  the  report 
and  recommendations  of  the  President.   A  similar  procedure  was  established  in 
1980  to  determine  the  level  of  refugee  admissions  for  each  fiscal  year. 

Opposition  to  a^  Ceiling 

Some  of  those  who  oppose  a  ceiling  claim  that  we  must  wait  until  after 
legalization  of  status  (amnesty)  is  given  to  resident  illegal  immigrants  before 
regaining  control  of  legal  immigration.   We  believe  the  reverse  is  true:  we 
should  regain  control  of  our  legal  immigration  system  before  an  amnesty  program 
accelerates  the  already-increasing  demand  for  legal  immigration.   To  do 
otherwise  would  mean  that  any  level  of  immigration  we  set  in  the  future  would 
be  distorted  by  the  demands  of  aliens  who  have  just  received  the  benefit  of  an 
amnesty  program. 

Other  opponents  of  setting  a  ceiling  claim  that  the  existing  "preference" 
system  (by  which  some  immigrants  to  the  United  State  are  selected)  is 
"working."   By  "working",  these  critics  mean  that  more  and  more  people  are 
entering  the  United  States  each  year,  and  the  waiting  periods  for  immigration 
are  short.   We  believe  that  the  level  of  immigration  should  not  be  set  by  the 
demands  of  intending  immigrants,  but  by  the  national  interest  of  the  United 
States. 

Many  opponents  of  regaining  control  of  legal  immigration  contend  that  any 
changes  in  the  legal  immigration  system  would  stop  "family  reunification." 
"Family  reunification"  generally  means  the  ability  of  immigrants  and  U.S. 
citizens  to  bring  relatives  into  the  United  States.   The  present  immigration 
system  actually  encourages  aliens  to  break  up  families  in  other  countries  in  an 
effort  to  send  one  relative  to  the  U.S..   The  new  immigrant  then  brings  in 
relatives,  who  then  bring  in  other  relatives.   This  "chain  migration"  pattern 
has  resulted  in  new  immigrants  requesting  the  immigration  of  as  many  as  64 
relatives  at  one  time. 
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The  phrase  "family  reunification"  as  applied  to  defend  the  current 
preference  system  is  a  misnomer.   Only  rarely  does  our  existing  preference 
system  reunify  a  family  which  was  split  apart  by  forces  beyond  its  control. 
More  commonly,  our  preference  system  breaks  families  apart  in  source  countries 
in  the  hope  that  the  miyratinq  family  member  will  later  be  able  to  bring  the 
rest  of  the  family  into  the  United  States.   This  is  a  chain  migration  system. 

How  Our  Immigration  System  Should  Work 

We  believe  that  the  country  and  the  immigrants  are  better  served  by  a 
system  of  "packet  migration,"  in  which  an  immigrant  and  all  of  his  or  her 
family  comes  to  the  United  States  at  one  time,  without  future  chains  of 
relatives  following  in  the  future.   Our  immigration  system,  with  its  provisions 
for  "following  to  join"  or  "accompanying"  aliens  makes  packet  migration 
possible  now. 

Our  immigration  system  is  already  the  most  generous  in  the  world.   We 
admit  far  more  immigrants  for  permanent  residence  than  the  rest  of  the  world 
combined.   It  is  sad  that  we  cannot  admit  every  person  in  the  world  who  would 
like  to  come  here,  bur  we  must  make  choices.   We  believe  that  the  choice  we 
make  should  be  to  admit  as  a  group  those  family  members  closest  to  United 
States  citizens  and  permanent  resident  aliens  as  a  group. 

We  believe  that  some  limit  on  legal  immigration  is  inevitable.   We  should 
make  the  generous  decisions  necessary  to  create  a  flexible  and  reasonable 
ceiling  on  legal  immigration  or  our  future  while  we  still  can.   If  we  wait  too 
long  to  make  these  decisions,  our  generous  traditions  will  begin  to  suffer  from 
the  same  backlash  which  is  making  actions  controlling  illegal  immigration 
irresistible. 

This  Subcommittee  should  restore  the  ceiling  on  legal  immigration,  broad 
though  it  is,  to  H.R.  1510. 

OTHER  CONCERNS  WITH  S.  529 

t 

Mr.  Chairman,  I  will  now  discuss  some  other  important  concerns  we  have 

about  this  bill: 

Enforcement  of  the  Reforms  in  H.R.  1 510  is  Necessary  for  Their  Success 

We  are  deeply  concerned  that  the  bill  will  not  be  adequately  enforced. 
Without  a  proper  level  of  enforcement,  no  law,  no  matter  how  strongly  desired 
or  well-conceived,  will  be  fully  effective.   This  measure  is  by  no  means 
self-enforcing.   Though  we  can  expect  voluntary  compliance  by  American 
employers  to  take  care  of  much  of  the  illegal  alien  problem,  many  of  the 
reforms  proposed  in  this  bill  are  aimed  at  actors  who  cannot  be  expected  to  be 
as  cooperative:   irresponsible  or  unscrupulous  employers,  and  aliens  who  want 
to  come  to  the  U.  S.  despite  our  laws.   Experience  reveals  that  both  groups 
will  go  to  great  lengths  to  circumvent  or  disregard  our  immigration  laws. 
Therefore,  a  stronger  enforcement  commitment  is  required. 
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This  Subcommittee  must  give  more  serious  thought  to  the  enforcement  needs 
of  the  Immigration  and  Naturalization  Service.   Congress  has  provided  more 
funds  for  the  INS  than  asked  by  the  Administration.   But  we  have  made  only  the 
most  modest  beginning  to  reverse  a  process  that  has  taken  twenty  years  to 
develop. 

This  Subcommittee  should  take  the  lead  in  determining  what  are  the  real 
needs  of  the  INS  in  immigration  law  enforcement.   You  cannot  expect  the 
Administration,  in  the  throes  of  budgetary  crises  and  with  the  burden  of 
undoing  years  of  budgetary  neglect  of  INS,  to  produce  a  proposal  for  an 
acceptable  level  of  funding. 

I  am  not  blindly  asking  for  more  funds.   I  am  asking  that  this  Sub- 
committee recognize  the  magnitude  of  the  task  it  is  placing  before  the  INS. 
Years  of  neglect  have  left  the  INS  battered  and  weary;  it  is  unable  to  carry 
out  its  present  assignments.   It  is  true  that  present  INS  personnel  can  be 
expected  to  rise  to  their  new  tasks  with  enthusiasm,  but  even  the  most 
motivated  individuals  are  not  able  to  conduct  an  overwhelming  task  without 
help. 

In  these  difficult  financial  times,  it  would  also  be  well  to  provide  a 
source  of  offsetting  revenue  for  the  expenditures  provided  in  H.R.  1510.  While 
the  bill  contains  some  half-hearted  language  entreating  the  Attorney  General  to 
charge  user  fees,  this  provision  adds  nothing  to  existing  governmental  powers 
to  do  so . 

Those  who  seek  the  benefits  of  INS  services  should  be  prepared  to  pay  the 
full  cost  of  those  services.   Residence  and  citizenship  in  the  United  States 
are  among  the  greatest  gifts  that  can  be  provided  any  person;  the  taxpayers 
should  not  be  called  upon  to  subsidize  intending  immigrants.   The  INS  should 
also  be  able  to  assess  costs  and  penalties  against  those  who  use  its  services 
in  bad  faith  or  who  are  repeated  offenders. 

This  Subcommittee  should  amend  H.R.  1510  to  direct  the  necessary  level  of 
enforcement  resources  for  the  INS  to  carry  out  its  regular  tasks  and  to  perforin 
the  new  duties  created  by  this  bill.   In  addition,  the  Subcommittee  should 
provide  explicit  authority  for  the  Attorney  General  to  charge  the  full  cost  of 
immigration  services  to  those  who  seek  benefits,  and  to  assess  penalties  and 
charges  for  the  abuse  of  those  services. 

The  amnesty  proposed  in  H.R.  1 51 0  should  be  changed. 

We  realize  that  the  Subcommittee  (and  you  in  particular,  Mr.  Chairman)  has 
wrestled  at  length  with  the  very  difficult  problem  posed  by  illegal  immigrants 
who  have  worked  and  lived  in  this  country  for  some  years.   You  face  an 
intractable  dilemma:   How  can  you  deal  humanely  with  those  who  have  developed  a 
firm  attachment  to  our  communities  without  violating  the  sense  of  fairness 
among  Americans  by  rewarding  illegality  and  triggering  a  further  flood  of 
illegal  immigrants  by  arousing  the  inevitable  hope  for  future  amnesties? 

Unfortunately,  the  amnesty  provisions  of  H.R.  1510  are  not  the  answer  to 
this  dilemma.   The  amnesty  portion  of  the  bill  needs  to  be  re-examined  and 
re-drafted,  for  it  is  an  administrative  nightmare,  it  is  unfair,  and  it  could 
hamstring  immigration  law  enforcement  for  many  years  to  come. 
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The  amnesty  program  proposed  in  the  bill  has  an  elaborate  structure  and 
multi-year  implementation  phase  that  would  create  a  massive  new  administrative 
task  for  INS.   It  is  the  worst  of  all  worlds:   some  illegals  who  don't 
comprehend  it  may  not  come  forward;  it  is  extremely  vulnerable  to  the 
unscrupulous  illegals  who  will  seek  to  manipulate  it  to  secure  admission;  and 
it  is  certain  to  stir  resentment  among  Americans  who  feel  that  they  are  being 
taken  advantage  of. 

The  proponents  of  amnesty  suggest  that  the  administration  of  the  program 
will  be  significantly  eased  by  utilizing  the  services  of  voluntary  agencies 
("volags").   The  idea  is  that  the  volags  will  do  the  preliminary  screening  of 
applicants  for  legalization,  leaving  INS  free  to  adjudicate  only  those 
applicants  who  have  passed  certain  early  tests. 

In  essence,  the  amnesty  proponents  are  suggesting  that  critical  functions 
of  the  INS  —  screening  applicants  for  permanent  residence  in  the  United  States 
--  will  be  "contracted  out"  to  private  agencies.   As  the  recurrent  battles 
between  the  volags  and  the  INS  over  refugee  processing  demonstrate,  any 
relationship  between  the  two  sectors  is  likely  to  dissolve  into  conflict.   The 
volags  will  attempt  to  be  lenient  in  processing,  and  will  excoriate  INS  if  it 
does  not  accept  their  findings  of  eligibility.   INS  officers  will  attempt  to  do 
their  job  implementing  the  requirements  of  the  law,  under  tremendous  pressure 
from  their  superiors  to  "rubber  stamp"  or  quickly  approve  volag 
recommendations . 

Many  of  the  Members  of  the  Subcommittee  have  already  seen  the  INS  slide 
show  discussing  their  proposals  to  administer  the  amnesty.   The  slide  show 
reinforces  the  concept  of  final  decisions  on  eligibility  by  the  volags.   The 
INS  will  interview  only  "a  random  sample"  of  applicants.   The  rest  will  have 
their  applications  rubber-stamped  without  further  review. 

This  is  the  first  instance  I  can  recall  in  which  a  nongovernmental  body 
gave  an  alien  immigrant  status .   Examining  aliens  before  entry  and  determining 
which  aliens  should  become  immigrants,  has,  up  until  now,  always  been  a  federal 
government  responsibility.   Now  INS  is  abdicating  its  responsibilities  to  the 
volags. 

We  have  obtained  copies  of  documents  sent  from  the  Central  Ofice  of  the 
INS  to  its  officers  around  the  country  late  last  year.   The  INS  anticipated 
that  Simpson-Mazzoli  would  pass,  and  convened  a  special  planning  team  in  the 
Central  Office  to  prepare  instructions  on  how  their  local  offices  should  carry 
out  the  new  law.   These  documents  reveal  that,  in  effect,  the  decisions  of  the 
volags  will  be  final  in  millions  of  cases. 

If  you  doubt  that  INS  would  allow  such  power  to  be  wielded  by  the  volags, 
let  me  quote  from  the  documents  themselves: 

The  Service  role  should  be  limited  to  supervision  and  administration 
of  the  program,  and  the  only  extensive  involvement  of  Service  personnel 
should  occur  at  three  points:   (a)  the  training  of  personnel,  (b)  the 
final  determination  of  eligibility,  and  (c)  investigative  activities  to 
insure,  at  a  certain  level,  the  integrity  of  the  program. 
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1.   The  major  emphasis  must  be  on  according  temporary  or  permanent 
resident  status  to  as  large  a  number  of  eligible  applicants  as  possible, 
as  this  is  first  and  foremost  a  benefit  program. 


4.   In  screening  applications,  major  emphasis  will  be  placed  on 
security  risk  and  excludabili ty,  with  a  minimum  amount  of  screening  of 
continuous  residence. 


6.   Because  of  the  scope  and  temporary  nature  of  the  program,  major 
reliance  must  be  placed  on  the  services  of  voluntary  and  community 
agencies  to  counsel  applicants  and  process  applications.   Service 
involvement  should  be  restricted  to  the  initial  training  of  agency 
personnel  and  other  participants,  and  to  the  final  determination  of 
temporary  resident  status  and  adjustment  of  status. 

Yet  these  same  agencies  oppose  some  of  the  conditions  of  eligibility  they 
will  be  asked  to  enforce!   This  type  of  program  mandates  a  conflict  of  interest 
in  the  most  fundamental  sense:  to  pay  tax  dollars  to  private  agencies  that  are 
opposed  to  key  concepts  in  this  legislation  and  to  expect  these  agencies  to 
conscientiously  implement  the  very  provisions  they  oppose. 

Clearly,  if  INS  does  not  have  the  resources  at  present  to  administer  the 
amnesty,  j^  should  get  more  resources  for  hiring  and  training  its  own  employees 
to  do  the  job.   The  participation  of  the  volags  in  the  process  will  not  ease 
the  administrative  burden,  and  will  certainly  result  in  additional 
administrative  or  enforcement  problems. 

At  a  minimum,  the  legislation  should  be  amended  to  permit  agencies  other 
than  the  volags  (which  oppose  the  passage  of  the  bill)  to  share  in  the 
implementation  of  any  program.   A  far  better  solution  would  be  to  retain  INS 
control  over  the  entire  process. 

Nor  will  the  administrative  burden  be  eased  by  simply  declaring  that  all 
who  appear  will  receive  legalized  status,  as  some  claim  in  an  effort  to  support 
an  immediate  blanket  amnesty  for  all  illegal  immigrants.   Because  no  one  wants 
to  admit  criminals  or  clearly  excludable  people,  every  applicant  will  need  to 
be  examined  to  determine  eligibility. 

We  can  safely  predict,  therefore,  that  any  grant  of  amnesty  will  create  a 
tremendous  administrative  burden  on  INS.   The  only  possible  means  of  reducing 
that  burden  is  by  reducing  the  number  of  people  eligible  for  legalization  of 
status. 

The  administrative  burden  is  not  our  only  concern  about  the  amnesty 
proposal.   The  costs  of  amnesty  are  enormous.   Estimates  run  into  several 
billion  dollars  in  federal  costs  over  the  next  five  years,  and  an  unknown 
additional  amount  in  non-federal  governmental  costs. 
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Tt)  compound  our  concern,  we  know  that  any  amnesty  proposal  is  but  an 
incentive  for  future  illegal  immigrants  to  try  to  enter.   As  you  have  noted  in 
the  past,  Mr.  Chairman,  the  communications  channels  to  immigrant  source 
countries  are  very  good.   Reasonable  persons  can  and  should  anticipate  many 
more  illegal  immigrants  entering  the  country  solely  to  seek  eligibility  for  the 
"next  amnesty",  whether  that  will  be  three,  five,  or  ten  years  from  today. 

In  essence,  what  we  are  telling  people  around  the  world  is  that  if  they 
can  get  into  the  United  States  and  avoid  detection  for  a  little  while, 
citizenship  will  soon  be  theirs.   As  this  amnesty  is  currently  proposed, 
administrative  problems  may  enable  illegals  to  qualify  regardless  of  how 
ineligible  they  may  be  technically,  and  regardless  of  what  laws  they  have 
broken  previously.   We  are  sending  a  message  that  will  encourage  more  illegal 
immigrants  to  come  and  stay  as  long  as  possible.   In  an  effort  to  avoid  any 
break  in  residence  period,  illegals  will  have  incentives  to  avoid  deportation 
AND  to  resist  Voluntary  Departure. 

Most  importantly,  an  improperly  planned  and  poorly  administered  amnesty 
will  fail  to  deter  those  who  would  normally  return  home  as  a  result  of  employer 
sanctions.   We  will  no  longer  be  in  a  position  to  promise  that  .employer 
sanctions  will  release  a  significant  number  of  jobs  now  held  by  illegal 
immigrants  (even  those  held  by  individuals  with  no  ties  to  their  communities). 
Is  this  subcommittee  prepared  to  tell  that  to  12,000,000  unemployed  Americans? 

Once  amnesty  is  given,  J^  can  never  be  taken  away.   The  reverse  is  not  the 
case.   Thus  we  must  be  very  careful  in  granting  any  amnesty. 

The  amnesty  proposal  in  H.R.  1510  should  be  replaced  by  a  new,  simpler, 
but  more  realist.\c  model;  one  that  the  American  people  can  accept.   That  model 
should  be  a  simple  revision  of  the  date  for  eligibility  to  have  the  INS  prepare 
a  record  of  permanent  residence. 

This  procedure,  known  as  registry,  is  currently  in  the  Immigration  and 
Nationality  Act  as  Section  249  (8  O.S.C.  1259).   Registry  operates  much  like  a 
statute  of  limitations  for  other  crimes.   The  current  date  of  eligiblity  for 
Section  249  registry  is  1948.   We  could  bring  that  date  far  forward,  to  the 
middle  1970s,  and  encompass  most,  if  not  all,  of  the  illegal  immigrants  with 
long  residence  and  close  ties  to  the  United  States. 

Registry  is  the  only  form  of  amnesty  that  would  make  sense,  given  our 
current  immigration  problems.   Registry  can  be  enforced  by  the  INS  using 
regulations  and  rules  it  has  promulgated  and  tested  in  the  past.   Registry 
offers  a  simple,  easily  understood  procedure  that  would  be  used  by  as  many  as 
possible  who  are  eligible. 

Some  have  claimed  that  a  registry  program  would  allow  more  legalized 
aliens  to  seek  welfare  and  social  service  benefits  than  under  an  amnesty 
proposal  like  that  in  H.R.  1510.   There  will  be  costs  to  the  federal  government 
and  to  state  and  local  governments  under  either  proposal.   If  the  Subcommittee 
feels  strongly  about  its  language  barring  legalized  aliens  from  receiving 
welfare,  it  could  amend  the  registry  language  to  include  that  bar.   Either  way, 
the  Subcommittee  is  trying  to  bar  aliens  who  have  received  permanent  residence 
within  the  prior  three  years  from  receiving  welfare. 
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This  criticism,  however   misses  the  entire  point  of  substituting  a 
registry  program  for  the  amnesty.   The  only  real  way  to  cut  down  the  costs  of 
amnesty  or  registry  is  to  reduce  the  number  of  aliens  who  will  be  legalized. 
The  bar  in  section  301  of  H.R.  1510  will  not  be  effective  to  cut  welfare  costs 
significantly.   The  pressure  by  state  and  local  governments  to  be  reimbursed 
for  costs  is  testimony  to  that  problem. 

The  Subcommittee  cannot  disguise  its  concern  that  an  amnesty  program  will 
be  expensive  by  enacting  exhortatory  language.  The  Subcommittee  must  consider 
the  true  costs  of  amnesty  when  deciding  between  registry  and  amnesty. 

Registry  with  a  mid-1970s  eligibility  date  keeps  the  number  of  eligible 
aliens  at  a  politically  acceptable  level  while  allowing  consideration  for  those 
aliens  who  have  been  in  this  country  for  some  time.   Again,  this  Subcommittee 
must  remember  that  once  amnesty  is  given,  it  cannot  be  taken  away.   Until 
future  illegal  immigration  is  controlled  and  employer  sanctions  are  working, 
the  Subcommittee  should  be  very  cautious  about  granting  a  very  expansive 
eligibility  date. 

The  asylum  and  immigration  benefit  adjudications  provisions  should  be  amended 
to  match  those  passed  by  the  Senate. 

H.R.  1510  provides  a  new  structure  and  theory  for  determining  whether  an 
alien  should  receive  an  immigration  benefit,  including  the  grant  of  asylum. 
This  new  structure  is  a  reaction  to  the  breakdown  of  the  adjudications  and 
asylum  procedures  of  the  INS  in  recent  years.   Since  the  1980  Cuban  boatlift, 
the  INS  has  been  deluged  with  applications  for  benefits  of  all  types.   Many  of 
the  problems  of  the  agency  are  attributable  to  this  overload. 

The  theory  of  adjudications  under  current  law  is  to  provide  swift  hearings 
at  the  initial  adjudications  level,  without  extensive  procedural  due  process. 
Once  the  initial  hearing  is  over,  if  the  decision  is  adverse  to  the  alien, 
there  are  many  layers  of  administrative  and  judicial  appeals.   Some  of  these 
appeals  are  de^  novo  proceedings,  in  which  every  part  of  the  record  and  issue  is 
open  for  examination;  in  other  words,  an  entirely  new  hearing  is  conducted  at 
each  level. 

The  new  theory  and  structure  in  the  Senate  bill,  S.  529,  are  designed  to 
provide  more  procedural  safeguards  at  the  initial  hearing  level.  Since  fewer 
mistakes  are  likely  to  be  made  when  the  alien  is  entitled  to  a  full  hearing, 
the  later  appeals  can  be  more  restricted  and  fewer  in  number.  Thus,  although 
the  alien  is  provided  with  more  rights  initially,  the  process  overall  will  be 
streamlined.   This  approach  is  workable  and  well-balanced. 

The  provisions  in  H.R.  1510,  on  the  other  hand,  are  not  so  balanced;  they 
provide  both  more  due  process  at  the  initial  level  and  interminable  appeals. 
While  such  an  approach  might  seem  desirable  to  an  immigration  lawyer  seeking 
delay,  given  the  overwhelming  number  of  immigration  adjudications,  the 
structure  proposed  in  H.R.  1510  is  a  prescription  for  disaster. 

The  current  adjudications  process  is  almost  deadlocked.   The  number  of 
asylum  petitions  filed  since  the  Refugee  Act  of  1980  has  skyrocketed  from  5,000 
in  1979  to  123,000  in  1983.   Class  action  cases,  such  as  Haitian  Refugee  Center 
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V.  Civiletti,  503  F.  Supp  442  (E.D.  FLA  1980);  modified  sub  nom. ,  Haitian 
Refugee  Center  v.  Smith,  676  F.2d  1023  (5th  Cir  1982),  have  stopped  much  of  the 
asylum  processing  which  was  taking  place,  slow  as  it  was. 

Even  Members  of  Congress  and  the  INS  itself  have  caused  part  of  the 
backlog  by  suggesting  that  unqualified  aliens  file  frivolous  asylum  claims.   An 
INS  study  quoted  the  following: 

"In  February  1982,  a  Congressman  routinely  wrote  a  constituent: 

In  response  to  my  inquiry  on  your  behalf,  the  U.S.  Immigration  and 
Naturalization  Service  .  .  .   telephoned  my  office  concerning  your  request 
for  a  further  extension  of  your  tourist  visa. 

The  Immigration  office  advised  that  since  your  tourist  visa  extension 
is  marked  "final",  you  may,  if  you  wish,  file  an  application  for  political 
asylum,  or  you  may  file  a  motion  to  reopen  and  reconsider  your  final  visa 
extension  .  .  . 

The  Immigration  office  suggested  that  filing  for  political  asylum 
would  be  more  beneficial  to  you,  since  the  motion  to  reopen  and  reconsider 
your  visa  extension  would  be  costly,  and  there  is  no  guarantee  that  the 
extension  would  be  granted  .  .  .  (emphasis  in  the  INS  original  study). 

Another  Congressman  wrote  (January  1981): 

As  the  sister  of  a  U.S.  citizen  .  .  .  (you)  come  under  the  5th  preference 
category  for  visa  purposes.   Visa  numbers  under  the  5th  preference 
category  are  being  issued  for  those  petitions  filed  on  October  1,  1979,  or 
before.   This  means  that  after  approval  of  the  petition  .  .  .there  will  be 
about  14  months  delay  ... 

X  must  prepare  you,  however,  that  problems  may  arise.   Because  a 
change  of  status  from  nonimmigrant  visitor  to  intending  immigrant  is  being 
requested,  you  may  have  difficulty  in  obtaining  another  extension  of  your 
visitor's  visa.   Furthermore,  there  are  no  provisions  in  the  immigration 
law  which  allow  a  person  to  remain  in  the  United  States  while  awaiting  the 
availability  of  a  visa  number  ... 

You  may  .  .  .  consider  applying  for  "political  asylum"  by  claiming 
your  life  and  that  of  your  family  would  be  in  danger  if  you  were  to  return 
.  .  .   Although  "political  asylum"  is  granted  in  cases  where  the  applicant 
is  successful  in  proving  he  or  she  is  in  danger  of  persecution  because  of 
religious  beliefs  or  political  opinion,  it  is  not  important  that  your 
application  would  meet  the  criteria.   It  is  important,  however,  that 
processing  of  such  an  application  is  time  consuming  and  serves  the  purpose 
of  delaying  any  further  adverse  action  by  the  Immigration  and 
Naturalization  Service  to  insist  on  your  departure  from  the  United  States. 
(Emphasis  in  the  original  INS  study). 

Given  the  situation  in  immigration  adjudications,  why  would  we  want  to  build  a 
new  structure  which  insured  further  delays  and  problems?   That  is  what  the 
adjudications  structure  proposed  in  H.R.  1510  would  do. 
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All  of  us  want  swift  and  fair  immigration  adjudications.   We  would  like 
those  aliens  who  apply  for  benefits  to  learn  quickly  whether  they  will  receive 
them.   We  want  to  avoid  giving  immigration  benefits  to  those  aliens  who  are  not 
qualified.   We  want  to  avoid  interminable  waiting  periods  during  which 
ineligible  aliens  live  and  work  in  the  United  States.   And  we  would  like  those 
aliens  who,  in  the  exercise  of  governmental  discretion,  are  granted  benefits, 
to  receive  those  benefits  swiftly. 

Much  of  the  concern  we  have  about  the  proposed  adjudications  structure  in 
H.R.  1510  can  be  traced  to  two  sources:   the  retention  of  multiple  layers  of 
review,  which  will  delay  and  hinder  the  workings  of  the  adjudications  system, 
and  the  failure  to  maintain  the  "summary  exclusion"  provisions  from  the 
original  Simpson/Mazzoli  bill.   One  of  the  primary  virtues  of  the  original 
Simpson/Mazzoli  bill  was  that  it  created  a  largely  nonadversarial,  speedy 
system,  while  expanding  the  rights  of  aliens  at  the  initial  hearing  level. 

The  adjudications  system  proposal  evolved  during  the  course  of  the  debate 
on  the  original  bill.   The  Senate  version  of  the  bill  was  modified  to  reflect 
the  responsibilities  of  the  Attorney  General  in  administering  the  immigration 
laws  (by  making  the  United  States  Immigration  Board  independent  of  the  INS 
while  still  within  the  Department  of  Justice,  like  the  present  Executive  Office 
for  Immigration  Review).   H.R.  1510  does  not  make  this  necessary  change;  it 
makes  the  U.  S.  Immigration  Board  a  wholly-independent  body,  and  gives  the 
Attorney  General  very  little  power  to  remedy  mistakes  the  Board  might  make. 
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H.R.  1510,  unfortunately,  makes  four  other  changes  from  the  Senate-passed 


First,  H.R.  1510  does  not  continue  the  "summary  exclusion"  provisions 
from  the  original  bill.   By  instituting  a  policy  of  notifying  each 
excluded  alien  that  he  or  she  has  a  "right"  to  a  further  hearing,  the  new 
system  will  insure  that  the  workload  of  the  immigration  judges  will 
increase  dramatically.   The  summary  exclusion  proposal  already  works  well 
with  alien  crewmen  jumping  ship.   The  proposed  s\immary  exclusion  procedure 
would  affect  only  those  few  aliens  who  do  not  have  any  documents,  have  no 
reasonable  basis  to  enter  the  United  States  (such  as  a  claim  to  U.S. 
citizenship),  and  who  do  not  claim  asylum.   This  is  an  extremely  small 
group  of  aliens  who  have  no  claim  to  enter  the  United  States.   The  summary 
exlusion  process  should  be  restored. 

Second,  H.R.  1510  continues  the  present  practice  of  burdening  the 
District  Courts  with  class  action  suits  for  habeas  corpus.   Once  such 
class  actions  are  granted,  the  entire  adjudications  process  is  stopped. 
(Class  action  suits  are  used,  in  part,  because  they  are  one  of  the  few 
methods  for  stopping  deportation  proceedings;  the  Attorney  General  is  free 
in  most  other  instances  to  deport  an  alien  whose  appeal  is  pending. 
Section  106  (a)(7)  of  the  INA;  8  U.S.C.  1105  a(a)(7).)   Time  after  time, 
representatives  of  asylum  seekers  have  blocked  the  adjudications  system 
with  class  action  suits.   It  is  eminently  reasonable  to  limit  access  to 
such  an  abused  avenue  to  those  individuals  who  have  been  aggrieved. 
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Third,  H.R.  1510  extends  an  existing  stay  of  deportation  to  an 
entirely  new  area:  exclusions.   Under  section  106(a)(3)  of  the  INA,  as  soon  as 
a  petition  for  review  of  an  order  of  deportation  is  filed,  the  deportation  is 
blocked.   This  automatic  stay  has  often  been  abused  and  should  be  reconsidered 
by  the  Subcommittee.   As  a  practical  matter,  most  aliens  who  have  filed  for 
review  of  their  deportabili ty  will  not  be  deported  by  INS.   This  automatic  stay 
only  encourages  frivolous  appeals  such  as  the  one  which  recently  earned  a  New 
Yor)c  lawyer  a  fine  from  the  Second  Circuit. 

This  proposal  to  provide  a  series  of  automatic  stays  of  exclusion 
during  review  of  exclusion  decisions  will  obviously  encourage  excluded  aliens 
to  see)c  similarly  frivolous  appeals.   Does  anyone  )cnow  how  many  more 
immigration  proceedings  will  be  stalled  while  aliens  seeV.    reviews  of  exclusion 
orders  just  so  they  can  remain  in  the  United  States  longer? 

And,  fourth,  H.R.  1510  provides  for  judicial  review  in  the  Court  of 
Appeals  for  every  asylum  case  decided  by  the  U.S.  Immigration  Board.   This 
appeal  of  right  will  cause  more  delays  and  confusion  in  the  asylum  system, 
without  any  guarantee  of  better  decision  making  at  the  hearing  level.   Combined 
with  the  proposed  stay  of  exclusion,  every  alien  will  have  a  tremendous 
incentive  to  appeal  to  the  Circuit  Court. 

These  differences  from  the  Senate  bill  sacrifice  speed  and  fairness  for 
procedural  safeguards  of  questionable  value.   The  Senate  bill  provides  as  much 
protection  for  the  alien  applicant  for  benefits  without  providing  as  many 
loopholes  for  exploitation  by  lawyers  intent  on  securing  a  little  more  time  in 
the  Unites  Stated  for  ineligible  clients. 

We  believe  that  the  Senate  bill  has  provided  a  correct  balance  between  the 
need  for  swift  adjudication  of  status  and  benefit  questions  and  the  desire  of 
the  alien  for  due  process  rights  in  immigration  proceedings.   The  Subcommittee 
should  ask  all  the  critics  of  the  Senate  structure  this  question:   how  many  new 
immigration  judges  will  be  needed  to  have  prompt  decisions  should  the  Congree 
accede  to  their  demands  for  ever  more  procedures? 

We  urge  the  Subcommittee  to  amend  the  adjudications  proposals  in  H.R.  1510 
to  match  those  in  the  Senate  bill,  S.  529.   Pressures  for  the  grant  of 
immigration  benefits  are  rapidly  rising,  while  our  adjudications  sytem  is 
almost  paralyzed  through  overwork.   LThe  porposals  in  this  bill  offer  a  chance 
for  a  generous,  though  controlled,  expansion  of  the  rights  of  aliens  in 
immigration  benefit  hearings. 

There  should  be  some  penalty  for  aliens  who  request  voluntary  departure  and 
then  don't  leave  the  United  States. 


We  suggest  a  further  point  which  the  Subcommittee  should  place  into  H.R. 
1510.   The  INS  is  faced  with  an  increasing  number  of  aliens  who  request 
"voluntary  departure"  after  a  deportation  hearing  (section  244(e)  of  the  INA; 
8  U.S.C.  1254(e))  and  then  don't  leave  the  United  States. 

There  is  at  present  no  significant  penalty  for  an  alien  who  does  not 
depart  under  a  voluntary  departure  order.   Often  aliens  who  failed  to  depart 
will  receive  adjustment  of  status  to  permanent  residence  based  on  equities 
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built  up  after  their  failure  to  depart.   We  suggest  that  section  21 2(a) (17)  and 
245(c)  be  amended  to  provice,  respectively,  that  an  alien  who  has  failed, 
without  authorization,  to  depart  voluntarily  on  time  be  excludable  and 
ineligible  for  adjustment  of  status. 

Non-immigrants  should  be  required  to  have  a^  non-refundable ,  round-trip  ticket. 

Many,  perhaps  most,  enhancements  of  immigration  law  enforcement  will 
require  the  expenditure  of  additional  funds.   These  are  excellent  investments. 
Let  me  now  turn  to  an  enforcement  technique  which  will  save  Treasury  funds,  or 
free  existing  funds  for  more  beneficial  purposes. 

I  ara  referring  to  an  idea  first  suggested  by  David  North  in  his  report  to 
the  Select  Commission,  "Enforcing  the  Immigration  Law:   A  Review  of  the 
Option."   He  made  a  very  basic,  very  simple  suggestion:   that  all 
non-immigrants  arriving  by  air  (except  diplomats  and  fiancees)  must  bear  with 
them  non-refundable  round-trip  airline  tickets.   No  legitimate  non-immigrant 
would  be  injured  by  this,  because  that  person  has  already  sworn  to  the  U.  S. 
government  that  he  plans  to  return  home.   Further,  there  appears  to  be  no  need 
for  a  change  in  the  statute,  as  INS  has  the  power,  in  the  inspection  process, 
to  make  this  requirement. 

The  principal  advantage  of  this  plan  is  that  it  will  save  INS  "alien 
travel"  funds.   When  illegal  aliens  are  located  within  this  country  (from 
nations  other  than  Canada  or  Mexico),  INS  usually  has  to  pay  for  the  airline 
trip  home.   If  some  substantial  portion  of  the  non-immigrants  apprehended 
carried  these  tickets  with  them,  it  would  save  INS  a  considerable  portion  of 
the  more  than  $20  million  a  year  it  now  spends  for  this  purpose.   Frankly,  it 
would  make  more  sense  to  spend  some  part  of  this  money  on  repatriating  Mexican 
nationals  to  the  interior  --  we  can  send  scores  of  Mexican  nationals  back  to 
the  interior  for  the  cost  of  flying,  for  example,  a  single  Argentinian  back  to 
Buenos  Aires. 

CONCLUSION 

We  thank  the  Chairman  and  the  Members  of  this  Subcommittee  for  their 
diligent  effort  in  bringing  immigration  reform  legislation  to  the  House.   We 
hope  that  the  Senate  will  act,  as  it  did  last  year,  to  pass  good  immigration 
reform  legislation  by  an  overwhelming  vote.   The  Senate  did  its  part  last  year 
in  providing  immigration  reform  legislation.   Now  it  is  time  for  the  House  to 
act  swiftly  to  demonstrate  its  leadership  on  the  issue  again  this  year. 
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Mr.  Mazzoli.  We  now  move  according  to  our  schedule  to  Mr. 
McMahon  of  the  Environmental  Fund. 

Mr.  McMahon.  Mr.  Chairman  and  members  of  the  committee,  I 
am  Tom  McMahon,  executive  director  of  the  Environmental  Fund, 
Washington,  D.C.  I  would  like  to  express  my  thanks  to  the  comrnit- 
tee  for  this  opportunity  to  submit  testimony  on  the  immigration 
reform  and  control  bill  of  1983,  H.R.  1510. 

The  Environmental  Fund  was  established  10  years  ago  and  has 
grown  to  become  a  foundation  with  membership  throughout  the 
United  States.  The  Environmental  Fund's  mission  is  to  study  the 
impact  of  U.S.  population  size  and  growth  on  our  national  resource 
base,  environment,  and  economy. 

First,  we  are  in  complete  agreement  that  employer  sanctions  are 
the  best  means  for  getting  control  over  illegal  immigration.  Howev- 
er, I  am  concerned  that  the  language  describing  enforcement  is 
rather  weak  and  should  be  strengthened.  I  also  urge  the  subcom- 
mittee to  take  into  account  the  need  for  additional  budgetary  sup- 
port for  law  enforcement  agencies  who  will  be  assigned  to  imple- 
ment employer  sanctions. 

The  fund  believes  that  the  ceiling  on  legal  immigration  should  be 
restored  to  the  House  version  of  the  bill.  I  refer  you  to  chart  1,  [ex- 
hibit 1]  which  shows  the  impact  of  immigration  on  the  current 
growth  of  the  U.S.  population.  In  1980  the  United  States  had  226 
million  people.  By  the  year  2000,  if  current  trends  continue,  the 
U.S.  population  will  grow  to  279  million  and  this  population  will 
continue  to  grow,  that  is  the  top  line,  to  336  million  by  the  year 
2030. 

If  the  Simpson-Mazzoli  bill  were  to  be  enacted  with  an  annual 
ceiling  of  425,000  we  calculate  that  the  population  would  grow  to 
291  million  by  the  year  2030.  We  believe  that  the  numbers  cited  in 
the  Senate  version  should  be  reviewed  periodicaly  every  2  to  4 
years  and  that  the  ceiling  be  reset  on  the  basis  of  a  system  to 
evaluate  the  adequacy  of  U.S.  resources  of  agriculture,  forest  land, 
water,  minerals,  and  others  required  to  support  our  populace.  This 
periodic  review  and  the  resettling  of  the  ceiling  should  include  an 
assessment  of  U.S.  labor  force  and  military  manpower  needs  in  re- 
lation to  our  demographic  trends  and  projections. 

Third,  the  fund  believes  that  the  amnesty  provision  as  written  in 
the  bill  is  too  sweeping  and  unworkable.  By  granting  amnesty  the 
U.S.  Government  sets  a  precedent  that  suggests  future  pardons  will 
be  granted.  Just  the  prospect  of  amnesty  will  encourage  foreign  na- 
tionals to  come  here  in  ever-increasing  numbers.  It  will  also  give 
the  impression  that  those  who  violate  our  laws  are  rewarded  while 
hundreds  of  thousands  of  law-abiding  citizens  of  foreign  countries 
who  dutifully  await  legal  admission  to  the  United  States  under  the 
quota  system  are  penalized. 

I  worked  in  Mexico  for  2  years  some  years  ago,  and  every  morn- 
ing there  are  huge  lines  surrounding  the  U.S.  Embassy  in  Mexico 
City  waiting  to  get  on  the  list.  Friends  of  mine  have  come  up  to  me 
and  said:  "Why  is  it  my  relatives,  who  have  a  right  to  come  to  the 
United  States,  have  to  wait  5  years  when  other  people  will  just 
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enter  illegally?"  The  message  that  we  are  giving  to  the  developing 
world  is  that  we  reward  lawbreakers  and  not  people  who  follow  our 
laws. 

Legalization,  it  must  be  remembered,  is  an  irreversible  action. 
Since  there  is  no  turning  back,  great  care  should  be  taken  regard- 
ing a  grant  of  amnesty. 

A  major  concern  at  the  environmental  fund,  and  I  believe  Repre- 
sentative Daub  touched  on  during  his  statement  before  the  subcom- 
mittee, is  the  rise  in  future  legal  immigration  levels  likely  to  result 
from  this  legalization  program.  The  critical  concern  is  how  many 
additional  immigrants  will  be  admitted  in  the  future  because  they 
have  a  relative  who  benefited  under  the  legalization  program.  The 
question  gets  to  the  multiplier  effect  engendered  by  chain  migra- 
tion. Information  submitted  by  the  State  Department  to  the  Senate 
Immigration  Subcommittee  indicates  that  in  1993,  assuming  adop- 
tion of  legalization,  336,000  people  will  enter  in  family  reunifica- 
tion categories  not  subject  to  annual  numerical  limitations.  When 
added  to  the  preference  ceiling  of  270,000  and  annual  refugee  flows 
of  50,000  to  100,000,  legal  immigration  will  likely  exceed  700,000  in 
1993.  It  should  be  noted  that  the  State  Department  assumed  a  5- 
percent  annual  increase  in  categories  not  subject  to  annual  limita- 
tion, a  rate  which  State  concedes  is  a  minimum  rate  and  possibly 
conservative.  Over  time,  it  is  clear  that  millions  of  additional  legal 
admissions  will  result  from  legalization  and  a  chain  migration 
effect.  Where  will  the  jobs  come  from  for  these  immigrants? 

I  would  like  to  spend  the  remaining  time  and  address  the  push 
factors  that  motivate  foreign  nationals  to  come  to  the  United 
States.  The  unprecedented  increase  in  illegal  immigration  during 
the  past  decade  has  created  a  situation  where  net  immigration  will 
soon  become,  if  it  is  not  already,  the  dominant  factor  in  U.S.  popu- 
lation growth.  A  worldwide  study  of  human  needs  and  satisfactions 
conducted  by  the  Gallup  Organization  International  several  years 
ago  uncovered  a  startling  fact.  More  than  one  out  of  four  Latin 
Americans  said  they  would  like  to  emigrate  from  their  country  of 
birth  and  come  and  live  permanently  in  the  United  States.  Chart  2 
[exhibit  2],  in  1980  the  combined  population  of  Mexico,  Central 
America,  and  the  islands  of  the  Caribbean  totaled  123  million,  the 
top  line.  In  31  years,  that  population  will  double,  and  this  is  taking 
into  consideration  the  fact  that  these  countries  have  all  established 
population  policies  and  have  birth-control  programs.  And  if  those 
trends  continue,  by  the  year  2030,  325  million  people  will  be  living 
in  Mexico,  the  Caribbean  islands,  and  Central  America. 

Mr.  Mazzoli.  Mr.  McMahon,  you  have  about  another  minute? 

Mr.  McMahon.  Yes;  my  final  chart  [exhibit  3]  has  a  list  of  push 
factors  that  are  affecting  the  Mexico  population.  Mexico  suffered  a 
net  loss  last  year  of  400,000  jobs,  not  a  gain  in  jobs,  which  means 
that  about  1.2  million  people  went  on  the  unemployment  rolls  last 
year.  It  experienced  100-percent  inflation,  negative  economic 
growth,  a  foreign  debt  of  $83  billion,  40-percent  unemployment, 
and  underemployment,  and  wages  so  low  that  $1  earned  in  Mexico 
for  a  job  would  earn  $15  in  the  United  States. 

Having  recited  this  litany  of  needs,  is  it  any  wonder  that  millions 
of  Mexicans,  Central  Americans,  and  islanders  from  the  Caribbean 
seek  work  in  our  country  illegally?  We  must  secure  our  borders 
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and  limit  immigration  to  a  level  that  insures  we  will  not  have  to 
destroy  our  own  resources  that  have  become  the  breadbasket  of  the 
world.  We  need  a  strong  and  adequate  immigration  law  this  year. 
The  American  people  want  this.  I  would  hope  that  Congress  would 
pass  this  legislation  posthaste. 

Thank  you. 

Mr.  Mazzou.  Thank  you  very  much,  Mr.  McMahon. 

[The  complete  statement  and  exhibits  follow:] 
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I  am  Tom  McManon,  Executive  Director  of  The  Environ  n,erital 
Fund,  Washington,  D.C.  I  would  iLke  to  express  my  thanks  to  the 
Committee  for  this  opportunity  to  submit  testimony  on  The 
Immigration  Reform  and  Controi  Pill  of  1983,   H.R.   1510. 

The  Environcental  Fund  wa;.  established  ten  years  ago  and  has 
grown  to  becorje  a  public  foundation  with  mumteijhip  throughout 
the  U.S.  The  Environmental  Fund's  i^ission  is  to  study  the  icpact 
of  U.S.  population  size  and  growth  or.  our  natural  resource  case, 
environment  and  econoiay.  We  are  unique  among  population  and 
environmental  organizations  because  our  work  is  focuese  on  one 
objective  -  the  e.stablishement  of  an  effective  U.S.  popul<-ition 
policy  that  will  keep  the  numbers  of  (.eople  in  our  count  r-y  in 
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balance  with  our  natural  resources  base  and  our  environment.  We 
alert  government  and  the  private  sector  to  the  causes  of 
population  growth  and  warn  them  of  the  consequences  that 
uncontrolled    growth    will    have    on    the    quality    of    life    in    America. 


THE  IMPORTANCE  OF  IMMIGRATION  REFORM 
Right  now,  we  focus  on  Immigration  because  our  studies  show 
that  it  Is  a  major  determinant  of  the  size  of  America's 
population  in  the  future.  If  current  fertility  and  mortality 
trends  continue,  by  the  year  2025  all  U.S.  population  growth  will 
result    from    post    1980    immigrants    and    their    descendants. 

TEF  computer  projections  indicate  that  the  198O  U.S. 
population  of  226  million  will  grow  to  279  million  by  the  turn  of 
the  century  and  to  336  million  by  the  year  2030  assuming  a  net 
annual  immigration  level  of  1.2  million.  In  our  view  this  is  an 
afproxlmation  of  the  current  situation.  If  net  annual 
immigration  were  reduced  to  500,000,  the  population  of  the  U.S. 
will  be  263  million  by  the  year  2000  and  291  million  by  the  year 
2030.  This  approximates  what  we  believe  will  occur  if  this  bill 
is  enacted  into  law  Hitil  a  celling  and  is  effectively  enforced. 
(see     appendix,      table     1     4     explanatory     notes)  Clearly     the 

failure  to  adopt  this  measure  will  add  at  least  an  additional  16 
million  people  to  our  population  by  the  year  2000  and  another  145 
million  people  by  the  year  2030.  An  examination  of  this  data 
shows,  that  given  constant  fertility  and  mortality,  immigration 
becomes    an    increasing    proportion    of    out-    growth.  For    example    if 

Congress    falls    to    act    on    this    Issue,     65?    of    our    gr-owth    will    be 
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due  to  immigration  in  the  year  2000  and  100?  by  the  year  2025. 
(appendix,  table  2) 

Given  today's  unprecedented  federal  budget  deficits  and 
persistently  high  unemployment  one  cannot  ignore  the  question:  To 
what  extent  do  undocumented  aliens  take  jobs  away  from  U.S. 
residents  in  the  labor  force,  and  how  much  does  this  cost  the 
U.S.  taxpayer?  If  we  assume  that  there  are  four  million  illegal 
aliens  working  in  the  U.S.  and  30$  of  them  currently  displace 
legal  residents  then  this  results  in  1.2  million  Americans  being 
out  of  work.  TEF  calculates  that  this  costs  the  taxpayer  $8.4 
billion  in  annual  transfer  payments.  (F'or  a  more  detailed 
explanation  and  analysis  see  appendix,  table  3.) 

It  is  clear  from  our  calculations  and  projections  that 
comprehensive  reform  of  U.S.  immigration  law  is  long  overdue.  We 
commend  the  Committee's  initiative  for  introducing  this  Bill  and 
for  conducting  these  hearings  early  in  the  98th  Congress. 


PROBLEMS  CONNECTED  WITH  IMMIGRATION  REFORM  LEGISLATION 
Since  its  founding  The  Environmental  Fund  has  devoted 
considerable  effort  to  the  study  of  the  problems  associated  with 
U.S.  immigration.  Recently  we  have  enhanced  our  analytic 
capabilities  by  developing  the  QUIC  DATA  computer  program.  TEF 
firmly  believes  that  the  most  important  action  that  Congress 
should  take  is  to  enact  effective  legislation  that  will  control 
illegal  immigration.  In  this  regard  we  concur  with  the 
Subcommittee's  judgement  that  employer  sanctions  are  the  best  way 
to  remove  the  attraction  of  employment  in  the  U.S.  that  has 
motivated   millions  of  workers  to  cone  here  illegally.   Since  the 
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determination  of  a  job-seeker's  eligibility  is  essential  for  the 
successful  implementation  of  employer  sanctions,  we  strongly  urge 
that  Congress  insure  that  a  sound,  fraud  resistent  worker 
verification  system  be  implemented.  In  our  view  Congress  should 
carefully  consider  a  call-in  verification  system  based  on  the 
Social  Security  number.  While  this  system  would  entail 
considerable  start-up  costs,  these  would  be  offset  by  savings  to 
the  U.S.  Treasury  resulting  from  reduced  job  displacement  and 
lower  transfer  payments. 

In  keeping  with  our  historical  tradition  of  welcoming 
Immigrants,  the  current  Senate  and  the  original  House  version  of 
the  bill  sets  a  ceiling  for  annual  admissions  that  provides  for 
the  resettlement  of  more  legal  immigrants  for  permanent  residency 
in  the  United  States  than  the  rest  of  the  nations  of  the  world 
combined.  When  refugee  admissions  are  added  to  this  ceiling,  well 
over  one-half  million  enter  annually.  TEF  believes  this  number 
is  too  high  for  a  variety  of  reasons.  First,  the  ceiling  number 
was  chosen,  not  on  the  basis  of  need  or  ability  of  our  nation  to 
assimilate  added  millions,  but  on  criteria  that  no  longer  have 
relevancy  to  the  economic  realities  of  the  U.S.  today. 

We  think  it  wise  that  the  ceiling  be  reviewed  and  adjusted 
periodically,  perhaps  every  two  or  three  years.  When  this 
reexamination  is  undertaken  by  the  legislative  and  executive 
branches  of  government  for  the  first  time  we,  strongly  admonish 
these  bodies  to  set  up  a  system  to  derive  these  immigration 
ceilings  from  an  evaluation  of  the  adequacy  of  the  United  States' 
resources  of  agricultural  and  forest  land,  water,  minerals,   and 
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others  required  to  support  its  populace.  In  addition  this 
periodic  review  should  include  an  assessment  of  the  U.S.  labor 
force  and  military  manpower  needs  and  a  study  of  demographic 
trends    and     projections. 

TEF    believes    that    amnesty    written    into    this    bill    is    too 
sweeping     and     unworkable.  By     granting     amnesty,      the     U.S. 

Government  sets  a  precedent  that  suggests  that  future  pardons 
will  be  granted.  Just  the  prospect  of  amnesty  will  encourage 
foreign     nationals     to     come    here     in    ever    increasing    numbers.  It 

will  also  give  the  impression  that  those  who  violate  our  laws  are 
rewarded  while  hundreds  of  thousands  of  law-abiding  citizens  of 
foreign  countries  who  dutifully  await  legal  admission  to  the  U.S. 
under    the    quota    system    are    penalized.  Amnesty    will    also    provide 

profiteers  who  traffic  in  fraudulent  documents  a  bonanza  as 
increased  numbers  of  foreign  nationals,  encouraged  by  amnesty, 
take     the    risk    and    enter    the     U.S.     illegally. 

Amnesty,  or  legalization,  will,  of  course,  entail  other 
risks  and  problems.  Mindful  of  the  case-by-case  INS  review 
process  necessary  to  consider  an  applicant's  claim  to 
legalization,  significant  administrative  burdens  could  result 
under  this  program,  particularly  if  the  number  of  aliens  coming 
forward  is  greater  than  expected.  There  are  indications  that 
enormous  federal  costs  could  result  from  this  legalization,  while 
states  and  localities,  concerned  about  the  non-federal  fiscal 
impact  of  anmesty  are  seeking  100$  federal  reimbursement  of  these 
costs . 

Legalization,  it  must  be  remembered,  is  an  irreversible 
action.      Since     there     is     no     turning     back,      great     care     should     be 
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taken  regarding  a  grant  of  amnesty.  A  major  concern  at  TEK,  and 
I  believe  Representative  Daub  (R-NE)  touched  on  this  during  his 
statement  before  this  Subcommittee  is  the  rise  in  future  legal 
immigration  levels  likely  to  result  from  this  legalization 
program . 

The  critical  concern  is:  how  many  additional  immigrants 
will  be  admitted  in  the  future  because  they  have  a  relative  who 
benefited  under  the  legalization  program?  This  question  gets  to 
the  multiplier  effect  engendered  by  chain  migration.  Information 
submitted  by  the  State  Department  to  the  Senate  Immigration 
Subcommittee  indicates  that  in  1993.  assuming  adoption  of 
legalization,  336,000  people  will  enter  in  family  reunification 
categories  not  subject  to  annual  numerical  limitations.  When 
added  to  the  preference  system  ceiling  of  270,000,  and  annual 
refugee  flows  of  50,000  to  100,000,  legal  immigration  will  likely 
exceed  700,000  in  that  year  alone.  It  should  be  noted  that  the 
State  Department  assumed  a  5%  annual  increase  in  categories  not 
subject  to  annual  limitation,  a  rate  which  State  concedes  "is  a 
minimum  rate  (and  possibley  conservative)."  Over  time,  let's 
say,  the  next  20  years,  it  is  clear  that  millions  of  additional 
legal  admissions  will  result  from  legalization  and  the  chain 
effect.       Where    will    the    Jobs    for    these    immigrants    come    from? 

I  bring  up  this  point,  Mr.  Chairman,  because  one  of  the 
original  elements  of  this  carefully  crafted  reform  measure,  a 
total  ceiling  on  legal  Immigration  of  425,000,  is  not  now  part  of 
the  bill.  In  light  of  these  concerns,  I  would  urge  your 
Subcommittee      to      seriously      weigh      the      wisdom      of      amnesty. 
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particularly    as    it    impacts    legal    immigration    in    the    absence    of    a 
comprehensive    ceiling. 

To  allow  illegal  aliens  who  have  truly  established 
themselves  in  America  a  chance  to  become  citizens,  TEF  believes 
that    moving    the    registry    date    from    ig'lS    to    197'4    is    sufficient. 


U.S.  CANNOT  SOLVE  THE  "PUSH"  FACTORS 
Some  legislators,  individuals  and  organizations  have 
criticized  this  bill  for  failing  to  recognize  and  address  the 
"push"  factors  of  overpopulation,  unemployment  and  poverty  that 
motivate  people  in  less  developed  countries  to  immigrate 
illegally.  However  noble  the  ideals  of  these  critics  we  submit 
that  it  is  unrealistic  to  think  that  the  U.S.  can  begin  to  solve 
problems  of  this  magnitude  during  the  next  two  decades. 
Therefore  we  would  urge  the  committee  to  follow  its  current 
course  and  continue  to  keep  consideration  of  these  matters  out  of 
the    bill    since    passage    as    soon    as    possible    is    urgent. 

The  Environmental  Fund  has  compiled  population  ,  labor  force 
and  new  job  requirements  data  for  the  world's  less  developed 
countries.  Based  on  these  statistics  we  have  run  computer 
projections  that  indicate  the  staggering  magnitude  of  the  "push" 
factors. 

The  1980  combined  population  of  the  LDC's  was  2.3  billion 
and  will  grow  to  3.6  billion  by  the  year  2000  and  to  5.6  billion 
by  2030.  (appendix,  table  4)  These  numbers  are  based  on  U.N. 
statistics  that  take  into  account  an  optimistic  assessment  of 
reduced  fertility  in  the  future.  The  labor  force  of  the  LDC's  in 
1980    stood    at    843    million.       By    the    year    2000    this    number    will 
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nearly  double  to  1.43  billion  and  will  more  than  triple  by  the 
year    2030,    reaching    2.56    billion,    (appendix,    table    5)  In    1980 

annual  new  Job  requirements  for  the  LDC's  stood  at  22.7  million. 
By  the  year  2000,  37.5  million  new  jobs  will  be  required  annually 
to  satisfy  the  demand  for  employment.  This  number  will  rise  to 
^^.>^  million  annually  by  2010.  Only  then  will  the  annual  number 
of  new  Job  requirements  begin  to  decline  and  reach  28  million  by 
the    year    2030.     (appendix,     table    6) 


A   CLOSER   LOOK   AT    MEXICO 

It  is  impossible  to  foresee  the  impact  these  staggering 
numbers  represent  for  the  future  of  our  relations  with  the  LDC's. 
But  since  Mexico,  sends  the  most  immigrants  to  the  U.S.,  it 
deserves  closer  scrutiny.  I  believe  that  I  can  speak  to  this 
subject  with  some  authority  since  I  have  spent  the  greater  part 
of  my  career  working  with  development  projects  in  Latin  America 
and  Mexico.  For  example,  I  lived  with  the  Indians  in  the 
highlands  of  Guatemala  and  spent  three  years  as  the  Director  of 
Audiovisual  Production  for  the  Colombian  Institute  of  Social 
Development,  a  research  and  development  institute  in  Bogota.  I 
also  served  for  five  years  with  USAID  and  spent  two  and  a  half 
years    as     the    USAID    Population    Officer,     San    Jose,     Costa    Rica. 

Irecently  worked  for  two  years  in  Mexico  in  collaboration 
with  the  Director  of  the  Mexican  Government's  population  program. 
Since  I  know  this  program  first  hand  I  thought  it  might  be  useful 
to  summarize  the  carefully  researched  data  which  the  Mexicans 
approved     for     a     film     I     produced     entitled,      "Mexico     -     The     Year 
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2000."  This  film  was  reviewed  at  the  highest  levels  of 
government  so  its  contents  represent  the  official  views  of  the 
Lopez  Portillo  Government.  Looking  at  a  country  through  the  eyes 
of  its  own  people  is  a  good  way  to  understand  how  they  react  to 
the    world    around    them.  This       film    has    been    shown    throughout 

Mexico  on  television,  in  commercial  movie  theaters  and  in  many 
rural     areas. 

Basically,  three  forces  combine  to  make  up  the  "push" 
factors  that  motivate  Mexicans  to  seek  work  in  the  United 
States.  The  first  is  the  pressure  of  overpopulation  that  has 
created  massive  migration  to  Mexico's  cities  and  to  the  U.S.  At 
the  turn  of  the  20th  century  Mexico  had  ^^  million  people.  By 
1960  it  had  more  than  doubled  to  35  million.  By  198O  the  number 
had  risen  to  70  million.  Talcing  into  account  the  optimistic 
fertility  decline  predicted  by  the  Government,  Mexico  will  count 
116  million  by  the  year  2000  and  185  million  by  2030. 
(appendix, table  7)  In  1980  the  Mexican  labor  force  counted  20.3 
million      workers.  About      10J      of      it      was      unemployed     or 

underemployed.  By  the  year  2000  the  labor  force  will  have  grown 
by  77J  to  35.9  million.  By  the  year  2030  the  total  number  of 
Mexicans  in  the  labor  force  will  be  65.6  million.  (appendix, 
table  8)  TEF  calculates  that  the  annual  new  job  requirements  in 
1980  was  651,730.  By  the  year  2000  the  annual  number  of  jobs 
required  will  be  969,040  and  by  the  year  2030  that  number  will 
have    risen    to    1,066,540.     (appendix,      table    9) 

Mexico  exported  grain  in  significant  quantities  before  1970, 
since  that  time  it  has  become  a  net  importer  of  all  the  basic 
foodstuffs:    corn    for    tortillas,    wheat    for    bread,    beans    and    rice 
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as  well  as  soybeans  for  cooking  oil.  During  a  period  when 
Mexico's  agricultural  production  grew  by  only  15J  the  demand  for 
these  products  grew  by  50$.  In  short  without  huge  Imports  Mexico 
cannot    feed    its     people. 

Mexico  has  discovered  a  treasure  that  surpasses  even  its 
wildest  hopes.  But  the  new  petroleum  and  natural  gas  industry 
cannot  create  the  many  new  jobs  needed  to  solve  the  unem ploy ement 
problem>  There  was  a  time  when  Mexico  thought  that  mechanized 
agriculture  was  the  answer,  but  again  agribusiness  does  not 
create  Jobs  it  eliminates  them.  In  1978  it  cost  the  equivalent 
of  $8,000  U.S.  to  create  an  agricultural  Job.  Today  the  cost  is 
much    higher. 

Mexico  calculates  that  it  must  build  500,000  new  houses 
annually  to  take  care  of  the  growing  population  that  is  filling 
Its  cities  to  overflowing.  The  cost  for  this  was  one  hundred 
billion  pesos  annually  in  1978  and  has  risen  much  higher  today. 
The  task  of  providing  the  minimum  education  for  Mexico's  growing 
numbers  of  young  people  is  staggering.  We  can  get  some  idea  of 
the  proportions  of  the  problem  when  we  realize  that  half  of 
Mexico's    people    are    children    and    teenagers    below     16    years    of    age. 

Today  we  read  that  Mexico's  foreign  debt  totals  $80  billion. 
Approximately  $30  billion  of  this  amount  is  owed  to  U.S.  banks. 
Since  the  recent  drop  in  the  price  of  oil  there  is  little  hope 
that  Mexico  will  be  able  to  meet  its  obligations.  In  1980,  a 
very  good  year,  Mexico  created  Just  about  enough  Jobs  to  take 
care  of  the  people  entering  the  Job  market.  That  means  that  the 
unemployment     rate     did    not     rise     that     year.        During    the    past     12 
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months  the  Mexican  economy  lost  400,000  jobs  which  is  a 
staggering  blow  to  those  who  seek  employment.  In  actual  fact 
Mexico's    unemployment    grew    by    more    than    one    million    last    year. 


WORLD'S  PROBLEM  TOO  HUGE  FOR  U.S.  TO  SOLVE 
At  a  time  when  our  own  country  is  struggling  to  provide 
emergency  jobs  for  Americans,  I  believe  that  we  must  be  realistic 
and  understand  that  there  is  very  little  that  we  can  do  to 
change  the  pressures  that  create  the  "push"  factors  in  the  LDC's, 
at  least  during  the  next  ten  to  fifteen  years.  Remember  that  all 
the  young  people  who  will  be  looking  for  jobs  by  the  year  2000 
have  already  been  born.  Many  of  them  will  be  ill  suited  to  work 
because    they    are    being    deprived    of    adequate    diet    and    education. 

Charity  is  one  of  the  finest  American  character  traits  but 
it  should  first  be  practiced  at  home.  Our  primary  obligation  is 
to  protect  our  nation's  standard  of  living  by  preserving  our  own 
natural  resources  and  environment.  If  the  U.S.  is  forced  to 
provide  for  more  and  more  people  the  American  dream  will  suffer 
immeasurably, 

I    hope    that    the    information    we    have    provided    will    move 
the    House    to    pass    this    bill    in    the    next    few       months.       ### 
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Mr.  Mazzou.  Miss  Baker,  welcome,  and  you  are  recognized  for  5 
minutes. 

Ms.  Baker.  Mr.  Chairman,  members  of  the  subcommittee,  thank 
you  for  the  opportunity  to  testify  today,  and  thank  you,  Mr.  Chair- 
man, for  your  leadership  and  dedication  in  designing  and  progress- 
ing with  this  important  legislation.  I  will  submit  my  full  testimony 
for  the  record  and  will  be  very  brief  in  my  comments. 

Mr.  Mazzou.  All  the  testimony  will  be  made  a  part  of  the 
record. 

Ms.  Baker.  Zero  Population  Growth,  Inc.  (ZPG),  is  a  nonprofit 
membership  organization  which  was  founded  15  years  ago  to  pro- 
mote population  stabilization  in  the  United  States  and  across  the 
world,  as  a  requisite  for  all  human  beings  to  attain  a  decent  qual- 
ity of  life.  Our  interest  in  immigration  policy  relates  to  the  signifi- 
cant role  that  immigration  plays  in  U.S.  population  growth.  Cur- 
rent estimates  indicate  that  40  to  50  percent  of  our  Nation's 
annual  growth  is  attributable  to  immigration. 

Ms.  Baker.  If  current  fertility  levels  hold,  by  2030  all  growth  in 
U.S.  population  will  result  from  immigration.  At  this  rate  we  are 
adding  another  California  to  our  population  each  decade,  and  a 
new  Washington,  D.C.,  every  year. 

Resource  constraints,  caused  in  part  by  population  growth,  have 
contributed  significantly  to  economic  inflation,  stagnation,  reces- 
sion, and  depression. 

In  1980,  the  world's  population  grew  at  a  rate  six  times  that  of 
the  world's  food  production  for  the  same  year.  Numerous  environ- 
mental problems  are  caused  at  least  in  part  by  population  pres- 
sures: air  and  water  pollution,  ground  water  degradation,  habitat 
destruction,  species  extinction,  and  deforestation,  to  name  just  a 
few. 

To  address  these  problems,  in  1974  the  United  States  joined  136 
other  countries  in  endorsing  a  world  population  plan  of  action  call- 
ing on  all  nations  to  establish  population  policies.  Now,  on  the  eve 
of  the  followup  1984  U.N.  World  Population  Conference,  the  United 
States  still  has  not  adopted  its  own  population  policy. 

Mr.  Chairman,  the  legislation  that  is  before  us  today  is  one  step 
in  the  right  direction.  For  the  most  part  we  support  H.R.  1510  and 
have  the  following  six  comments  to  make. 

First,  immigration  should  be  addressed  as  part  of  an  overall  pop- 
ulation policy.  We  encourage  the  subcommittee  to  add  language  to 
H.R.  1510,  stating  that  an  effective  immigration  policy  is  an  essen- 
tial element  in  achieving  population  stabilization.  Also,  we  urge 
the  subcommittee  to  amend  the  bill  by  adding  a  provision  that  re- 
quires the  President  to  report  annually  to  the  Committees  on  the 
Judiciary  of  the  House  of  Representatives  and  the  Senate,  on  the 
numbers  admitted  legally  during  the  preceding  year  and  their 
impact  on  the  growth  rate  and  future  size  of  the  United  States. 

Second,  we  support  an  annual  cap  of  no  more  than  425,000  legal 
immigration.  We  strongly  recommend  that  the  subcommittee  re- 
store such  a  provision  to  the  bill.  Considering  that  there  could  be 
added  some  75,000  refugees,  and  not  considering  any  illegal  immi- 
grants, annual  immigration  would  then  total  about  500,000.  We 
have  appended  as  exhibit  A  a  table  of  population  projections  for 
the  United  States  for  the  years  2000  through  2080.  It  can  be  seen 
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that  admitting  1  million  immigrants  each  year,  which  is  today's  es- 
timated total,  (including  illegal  aliens)  there  is  no  peak  in  sight.  In 
2080  our  population  will  have  reached  340.1  million  and  will  still 
be  rising. 

Third,  we  support  employer  sanctions  and  a  system  for  worker 
verification.  To  be  effective,  these  systems  must  be  integrated  with 
each  other  and  must  have  sufficient  funding  and  resources.  We 
urge  the  subcommittee  to  amend  the  bill  with  language  that  pro- 
tects the  civil  rights  of  legal  immigrants  and  citizens  alike,  and  pe- 
nalizes discrimination  and  any  abuse  of  the  worker's  eligibility 
system. 

Fourth,  we  support  legalization  for  aliens  illegally  present  in  the 
United  States  who  entered  prior  to  the  dates  stated  for  this  pur- 
pose in  the  bill.  Certainly,  we  feel  that  it  is  wiser  and  more 
humane  to  integrate  these  individuals  into  the  society,  than  even 
to  consider  mass  deportation.  We  believe,  however,  that  legaliza- 
tion must  be  accompanied  by  strict  measures  to  curb  future  illegal 
immigration. 

Fifth,  we  support  the  provision  of  adequate  funding  to  enable  the 
Immigration  and  Naturalization  Service  to  implement  the  very  re- 
forms provided  in  this  legislation.  This  must  be  a  crucial  aspect  of 
any  comprehensive  legislation,  if  it  is  to  be  effective.  The  INS  is 
chronically  underfunded  and  understaffed.  More  training,  more 
personnel,  and  a  changeover  to  computerization  are  very  much 
needed. 

And  finally,  we  oppose  the  expansion  of  the  current  H-2  guest 
worker  program,  believing  that  it  would  enable  an  employer  to  si- 
destep sanctions  by  hiring  temporary  foreign  labor  through  the  H- 
2  program.  Such  a  practice  would  undermine  the  employer  sanc- 
tions system. 

In  closing,  I  want  to  reaffirm  ZPG's  belief  that  continued  immi- 
gration is  a  benefit  to  this  country,  bringing  us  cultural  diversity 
and  unique  strengths.  ZPG  believes  that  a  balance  can  be  struck 
that  provides  for  both  immigration  and  limits  to  growth. 

Mr.  Chairman,  we  are  grateful  for  the  opportunity  to  work  with 
you  on  H.R.  1510,  legislation  that  is  vital  to  our  country's  present 
and  future  well-being.  We  will  welcome  any  further  opportunities 
to  assist  this  panel  in  its  deliberations,  and  we  urge  prompt  pas- 
sage of  comprehensive  legislation  to  reform  our  Nation's  immigra- 
tion policy. 

[The  complete  statement  follows:] 
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Mr.   Chairman,    Members   of  the  Subcommittee:      Thank  you  for    this  oppor- 
tunity to   testify  today    on   the  Immigration  Reform  and   Control  Act   of 
1983,    H.R.    1510.      On  behalf  of  Zero  Population  Growth,    I   also  want   to 
thank  you,    Mr.    Chairnnan,    for   your    leadership   and   dedication   in 
designing  and   progressing   with   this  important   legislation. 

Zero  Population  Growth,    Inc.    (ZPG)   is  a  non-profit  membership  organi- 
zation which   was    founded   fifteen  years  ago.      Our  objective   is  to   mobi- 
lize broad   public   support   for  population   stabilization    in  the  United 
States  and   worldwide,    as  a   requisite  for   all  human  beings   to   attain  a 
decent   quality   of  life.      (Stabilization   is   the  attainment   of  a  balance 
in  which   births  plus   immigration  equal   deaths  plus  emigration.)   Our 
interest   in   immigration  policy   relates   to  the  role  that   immigration 
plays   in  U.S.   population  growth.      Current   estimates  indicate  that  40 
to  50  percent  of  our   nation's  annual  growth  is  attributable  to   immigrants. 

Our    nation's  environmental   and    resource  problems--such  as   the 
increasing  loss  of   topsoil   and   prime  farmland;    the  proliferation  of 
toxic   wastes;    water   and    air  pollution;    acid    rain;    habitat  destruction 
and    species  extinction;    deforestation  and    desertification  with 
resulting  climatic  changes--are  all  caused    at  least    in  part  by  popula- 
tion growth.      It   is  sobering  to  realize   that,    although  Americans 
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comprise  only  five  percent  of  the  world's  population,   per  capita  they 
use  eleven   times   the  world  average  of  energy,  six  times  the  steel  and 
four  times  the  grain. 

As  the  world's  fourth   most  populous  nation,   the  United  States  expanded 
its  population  in  19S0  by  2.3  million  people,   not  including  illegal 
immigrants.      At  the  1980  growth   rate  of  1.02  percent,  the  U.S. 
experienced    the  second   greatest  population  growth  of  any  developed 
nation.      We  Americans  now  number  over  232  million.     For   every  three  of 
us  today,   there  will  be  four  by  the  year  2000.     At  this  rate  of 
growth,   the  U.S.  is  adding  another  California  to   its  population  each 
decade,   and   a  new  Washington,   D.C.    every  year.      In  fact,   in  less  than 
three  years  since  April   1980,   six  million  more  people  have  joined  our 
population,    which  is  the  equivalent  of  adding  another  state  to  the 
union. 

Natural  increase  (the  excess  of  births  over  deaths)  and  net  immigra- 
tion  (immigration   rrunus  emigration)  account   for   that  2.3  million 
increase.     Although  each  American  woman  is  bearing,  on  the  average, 
fewer  children  than  women  did  in  the  past,   the  total  number  of  babies 
born  annually  is  still  on  the  rise.     The  women  born  during  the  "baby 
boom"  generation,   who  are  now  in  or   are  entering  their  childbearing 
years,   contribute   substantially:     in   1980,    3.6  million  babies   were 
born--an  increase  of  W6  over  the  year  before.     The  1980  U.S.   fertility 
rate  reached    1.875,   the  highest  since  197<».     Demographers  project  a 


758 


continuing  increase   in  the  numbers  of  babies  born  each   year,    reaching 
a  level  of   four    million  annually  before   tapering  off  towards   the  end 
of   this  decade. 

If  current   fertility  levels  hold,    by   2030  all  growth  in  population 
will  result  from   immigration.      The  flow  of   immigrants  to   the  U.S.   is 
approaching   record   levels.      Immigration  rose  dramatically  in  the 
decade  of  the  '70's  and    may   once  again  climb  as  high  as   in  the  first 
decade  of  this  century,    when  about  nine   million  people  entered   the 
country.      High  levels  are  expected   to   continue  and   even   to   accelerate, 
due  in  large  part  to  population  growth  and   consequent  troubles   in  the 
source  countries.      According  to  the  "push-pull"    theory,    immigrants 
will  be  pushed    from   their  homelands  by    overpopulation,    resource  deple- 
tion,   unemployment  and    political   instability,    and   will  be  pulled   into 
this  country  by   job   prospects  and    an  ever-widening  divergence  in  the 
per   capita  incomes  of  the  United   States  and    the  source  countries. 

The  present  U.S.   population   has   tripled    since  the  turn   of  the  century. 
Today,    U.S.   local  governments  are  experiencing  grave  difficulties  in 
trying  to  cof>e  with   the  sudden    influx  of  immigrants,    who   intensify 
competition  for   unskilled    jobs,   crowd    into  low-cost  housing  and   place 
unplanned-for   demands   on  educational  and   welfare  programs.      It  is  just 
as   necessary  to    recognize   that   the  lack  of   planning  leads   to 
inequities  and   other  hardships  for   the  immigrants.      Clearly, 
industrialized   countries  are   not  immune   to   the  impacts  of   increased 
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population.      Resource  constraints,   caused   in  part  by  population 
growth,   have  contributed   significantly  to  economic  inflation, 
stagnation,    recession  and   depression.      The  Japanese,    for   example,   have 
experienced   a  rapid   rise  in  per  capita   income,    approaching  Western 
European  levels,    and    yet  they  cannot  attain  the  Western  European 
quality  of  life  because  of  overcrowding,    lack  of  living  space  and   a 
scarcity  of  natural   recreation  areas. 

The  concept  that   the  problems  of  population  growth,   resource  depletion 
and  environmental  degradation  are  something  we   must  deal  with  solely 
in  the  future   is  a   myth.     These  problems,  are  ipon  us.     The  1980 
National  Agricultural  Lands  Study  found   that  population  growth  and 
shifts  are   major   factors  in  the  annual  loss  of  three   million  acres  of 
U.S.  agricultural  land.      Furthermore,    U.S.   farmers  attracted   by  the 
world  grain   market  have  adopted   practices  that   resulted   in  the  erosion 
of  four   to  five  billion  tons  of  topsoil  in   1982  alone.      At  the  same 
time  that  these  losses  have  been  occurring,    the  demand   for  United 
States  agricultural  products  is  rising  steadily  due  to  worldwide  popu- 
lation growth  and    increased    per  capita  consumption.     Demand   for  U.S. 
farm  products  may  increase  by  8^  by   the  end  of  the  coitury.     For 
irtstance,    in   1980,   the  world's  population  grew  at  a  rate  six  times 
that  of  the  world's   food   production   for   the  same  year.      This  means 
that,   although  food    stocks   increased,    less   food    is  available  per 
capita,   at  a  time  when  over  600  million  human  beings  are   severely 
malnourished.      In   the  meantime,   parts  of  our   nation  are  running  out  of 


760 


safe  and    sufficient  ground    water   supplies,   soil   erosion   is   worsening, 
and   desertification   is   ruining  several   regions   of   this  country. 

Population   stabilization    is  one  of  the  necessary  tools  to   address 
ttiese  problems  and    to   assure  better  living  conditions   for    all  people. 
Stabilizing  the  population  and    reaching  zero  population  growth   will 
help  us  solve   the   many  crucial  and   complex   economic,    resource,    and 
political  problems  confronting  us.      It  was   former  Secretary   of   Defense 
and    President  of   the  World   Bar^,    Robert  S.    McNamara,    who  cited  over- 
population as   the  gravest  threat  to   human  life,    next   to  nuclear   war. 
The  1970-72    Presidential  Population  Commission  concluded,"...   we   have 
found   no  convincing  argument    for   continued  national   population 
growth."      In   197'*,    the  then  Governor   of   California,    Ronald  Reagan, 
stated,    "Our   country   has  a   special  obligation   tD   work  toward    the 
stabilization   of  our  own  population   so  as   to  credibly  lead  other  parts  of 
the  world   toward   population  stabilization."     Furthermore,    the 
Industrialized   countries,    recently   concluding  the  Ottawa  Summit  on 
global  economic  conditions,    agreed   In  their  Summit  Declaration  that 
they   "are  deeply  concerned   about  the   implications  of  world  population 
growth.    .    .and   will  place  greater  emphasis  on  international  efforts  in 
these  areas." 

In   ^ite  of  such   pronouncements,    the  U.S.   still  has   no  national   popu- 
lation policy  and   no  specific  demographic  goals,    and.    Indeed,    no 
overall  program   to   help  ease  papulation  pressures   In  other  countries. 
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It   is  pertinent   to  note  that   next  year    marks  the  tenth  anniversary  of 
the  United   Nations   World   Population  Conference  in  Bucharest.      At  the 
197'*  conference,    the  United  States  joined    136  other  countries  in 
endorsing  a  World   Population  Plan  of  Action.     One  recommendation  of 
the  Plan  is  that, 


"Population    measures  and   programmes  should  be  integrated 
into  comprehensive   social  and   economic  plans  and    programmes 
and    this  integration  should  be  reflected   in  the  goals, 
instrumentalities  and  organizations    for  planning  within 
the  countries.      In  general,   it   is  suggested    that  a  unit 
dealing   with  population  aspects  be  created   and  placed   at 
a  high  level  of  the  national  administrative   structure  and 
that  such  a  unit  be   staffed   with  qualified   persons    from 
the  relevant  disciplines." 


Although  our   nation   is  preparing  to  participate  in   the  ISS**  con- 
ference,  we   still  have   no  articulated   policy  for  national  population 
growth  and   change. 

If  we  are  to   deal  with  U.S.  immigration  policy   over  the  long  term  as 
well  as  in  the  short  run,   we   must  address  the  circumstances   that  cause 
people  to  migrate  from   their  native  lands.     Our   nation's  immigration 
goals  and   limits  should  be  linked    to  a  strong,   comprehensive,   coopera- 
tive  international  program  in  which   more  U.S.   financial  and    technical 
assistance  is  directed    to  help  other  countries  carry   out   family 
planning  programs,   create   jobs  and   promote  economic  opportunities  and 
stability,    and   defuse  political  tension  and   avert  military  conflict. 
Efforts  such   as   these  could  lead    to  a  notable  drop  in  the  numbers  of 
immigrants  entering  the  U.S.     However,   a  serious  commitment  needs  to 
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be    rnade,    to   alter   the  fact   that,    among  the  developed    nations,    only 
Austria  and   Italy  provide  a   smaller  share   of   their   GNP   for    foreign   aid 
than  the  United  States. 

Meanwhile,    there    is   legislation   at   hand    to  address   today's  problems. 
For  the   most  part,    ZPG  supports  H.R.    1510.      Our    comments  specific  to 
the  bill  are  as   follows: 

o       Immigration  should  be  addressed    as  part  of  an  overall  population 
policy :      There    is  sufficient  precedent  to  conclude   that   the 
Congress   would   agree   that   population  stabilization   is  in   the 
national   interest.      Therefore,    we   encourage   the  Subcommittee  to 
add   language   to  H.R.    1510,    stating  that   an  effective   immigration 
policy  is  an  essential  element   in  achieving  population   stabiliza- 
tion.     Also,   we   urge   the  Subcommittee  to   amend    the  bill  by    adding 
a  provision  that    requires   the  President   to    report  annually  to  the 
Comnnittees   on  the  3udiciary   of   the  House  of  Representatives  and 
the  Senate,   on   the  numb>ers  admitted   legally  during  the  preceding 
year   and    their   impact   on  the  growth   rate  and   future   size  of  the 
United  States. 

o       We   support  an  annual  cap   of   no   more   than  '»25,000  legal   immigration. 
We   strongly   recommend    that   the  Subcommittee  restore  such  a  provi- 
sion  to  the  bill.      Considering   that   there  could  be  added   some 
75,000   refugees,    artJ    not  considering  any   illegal   immigrants, 
annual  immigration  would    then  total   about   500,000.      To   illustrate 


763 


the  numerical   results  of  admitting  that   same  total  every  year,    we 
have  appended    as  Exhibit  A   a   table  of   population  projections   for 
the  United  States   for   the  years  2000  through  2080.      The  projec- 
tions,   which  have  been  provided   by   the  Population  Reference 
Bureau,    contrast   the  annual  net   immigration  totals  of  0,    0.5,    1.0 
and    1.5   million  people. 

It  can  be   seen   that,   even  with  no    immigration  at   an,  population 
would  continue  to   rise  until  about   2020,    when    it  would    reach  266.5 
million  and   then  begin  its  downward   trend    toward    stabilization. 
At  0.5,    population  would  peak  in  20^*0,    at  291^.7   million.      With  one 
million   immigrants,    which  is  today's  estimated    total   (including 
U legal  aliens),    there   is  no  peak  in   sight.      In  208  0,    the  U.S. 
population   will  have   reached    3iiQ.[    million  and    will  still  be 
rising.      While   there   is  no   agreed-upon   desirable  population  level 
for   stabilization,   some  believe   that   the  U.S.   has  already   sur- 
passed   a  sustainable  level.      Because  our    current  numbers  are 
straining  available  resources,    we   need   to    reach    stabilization  at 
the  lowest  possible  level,  while  a   range  of  options   still   remains. 

°       We   support  employer   sanctions  and    a   system   for    worker   verification. 
To  be  effective,    these   systems  must  be   integrated    with  each  other 
and    must  have   sufficient    funding   and    resources,    since  failures  of 
sanctions   programs   in   other  countries    resulted   principally  from 
lack   of   resources  and    political  commitment.      In  addition,    we   urge 
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the  Subcommittee  to  amend    the  bill  with  language   that  protects  the 
civil   rights  of   legal   immigrants  and   citizens  alike,    and    penalizes 
discrimination  and    any    abuse  of  the  worker's  eligibility  system. 
This  means,    in  part,    that   the  sanctions  program   must   be  accom- 
panied by  appropriate  oversight,    reporting   and    review.      We  believe 
a  system  can  be  devised    that   would   significantly  minimize  the 
potential   for    discrimination. 

o       We   support  legalization   for   aliens   illegally  present   in   the  United 
States,  who  entered  prior  to  the  dates  stated   for  this  purpose  in 
the  bill.      Certainly,    we   feel   that    it   is  wiser  and    nrrare   humane  to 
integrate   these  individuals   into  the  society,    than  even   to  con- 
sider mass  deportation.      We  believe,   however,   that    legalization 
must   be  accomfanied   by  strict  measures   to  curb  future   illegal 
immigration. 

o       We  suptwrt  the  provision   of  adequate  funding  to  enable   the  Immigration 
and   Naturalization  Service  to   implement   the  very   reforms  provided 
in   this   legislation.     This  must  be  a  crucial  aspect   of  any  compre- 
hensive legislation,    if  it   is  to  be   effective.      The  INS   is  chroni- 
cally under    funded    and    under  staffed.      More   training,    more  personnel 
and    a  change-over  to  computerization  are   very  much  needed.      If 
funding  for   the  INS   is  not  substantially  increased,   the  agency 
might   be   forced    to   take  existing  staff  away   from  routine  work   and 
to    reassign   them   to   the   new  program,    with  no   assurance   that 
implementation   would  be   effective. 
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o       We  oppose   the  expansion   of  the  current  H-2  guest  worker  program. 
It  appears   that   an  employer   could    sidestep  sanctions   by   hiring 
temporary  foreign  labor   through   the  H-2  program.      Such  a  practice 
would   undermine  the  employer   sanctions  system. 

In  closing,    I    want  to    reaffirm  ZPG's  belief  that  continued   immigration 
is  a  benefit  to  this  country,    bringing  us  cultural   diversity   and    mique 
strengths.     ZPG  believes   that  a  balance  can  be   struck  that   provides 
for  both   immigration  and   limits  to  growth. 

Mr.   Chairman,   we  are  grateful    for  the  opportunity  to   work  with  you  on 
H.R.    1510,    legislation    that    is  vital  to  our   country's  present  and 
future  well-being.      We  will  welcome  any  further  opportunities  to 
assist   this  panel   in    its  deliberations,    and   we    urge   prompt   passage  of 
comprehaisive  legislation  to    reform  our    nation's  immigration  policy. 
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Exhibit  A 
PROJECTED 
TOTAL  U.S.  POPULATION,    YEARS  2000   -  2080, 
BY  ANNUAL   NET   IMMIGRATION  (in   millions)    (») 


Annual  Net 
Immigration 
(in    millions) 

2000 

Y 

2020 

ears 

20^*0 

2060 

2080 

0.0 

255.9 

266.5 

256A 

235.9 

2\k.3 

0.5 

267  .f 

291.5 

23k. 7 

286.6 

277.0 

1.0 

279.1 

316.9 

333.8 

338.2 

3^*0.1 

1.5 

290.9 

3tt2A 

373.0 

390.0 

kQ3A 

(♦)    Provided   by   Demographic  Information  Services  Center    (DISC)  of  the 
Population  Reference  Bureau,    1337    Connecticut  Avenue,    N.W., 
Washington,    D.C.      20036   (telephone:     202-7% ^-MGSk) . 
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Mr.  Mazzoli.  Let  me  commend  the  whole  panel;  it  is  not  easy  to 
take  what  amounts  in  each  case  to  pretty  much  of  a  2-  to  4-year 
effort,  to  summarize  it  into  5  minutes. 

Let  me  yield  myself  5  minutes  and  start  the  questions.  I  will 
start  with  Mr.  McMahon. 

If  we  were  sitting  here  in  1910  or  1920,  and  we  were  in  this  room 
with  these  charts  talking  about  immigration  and  population  figures 
and  resource  capabilities,  do  you  think  the  conclusion  of  the  envi- 
ronmental fund  would  be  that  we  better  put  a  cap  on  things  be- 
cause if  we  do  not  we  are  not  going  to  have  resources  to  take  care 
of  the  people? 

Mr.  McMahon.  Definitely  not  then.  In  the  last  20  years  we  have 
gone  through  a  revolution  in  this  country.  We  never  had  in  the 
earlier  part  of  this  century  the  type  of  environmental  degradation 
that  we  have  today.  Every  problem  that  we  have  with  pollution, 
with  solid  waste  problems,  is  attributable  to  the  fact  that  our  popu- 
lation has  grown  so  large  during  this  century.  There  comes  a  time 
when  every  country  becomes  a  mature  nation,  and  I  think  we  have 
reached  that  point.  The  Europeans  reached  it  several  centuries  ago, 
and  their  birth  rates  have  leveled  off  so  that  they  virtually  have 
reached  zero  population  growth.  In  some  cases  their  populations 
are  dwindling.  We  know  that  in  the  past  they  have  imported  work- 
ers, and  now  are  trying  to  export  these  workers,  because  they  no 
longer  need  them.  The  future  will  have  automation  in  the  work- 
place. We  are  doing  a  study  right  now,  which  I  would  like  to  bring 
to  your  attention — what  the  job  situation  will  look  like  toward  the 
end  of  this  decade.  It  does  not  look  good. 

Mr.  Mazzoli.  I  am  not  a  historian.  I  wish  I  were,  because  this 
subject  we  are  into  involves  history.  I  always  felt  that  in  every 
area,  every  decade,  there  were  people,  Jeremiahs  some  would  call 
them,  who  would  look  at  the  data  and  make  extrapolations  and  say 
we  will  never  make  it.  As  recently  as  1973  and  1974  we  were  told 
that  oil  and  natural  gas  resources  would  soon  be  depleted,  and  here 
we  are  7  or  8  years  later  with  a  glut,  in  part  because  more  was 
found  and  in  part  because  we  are  conserving.  Is  there  any  part  of 
this  data  that  does  not  work  out  in  that  we  might  find  a  way  to 
accommodate  the  people,  find  more  ways  to  make  food  or  handle 
the  resources  better? 

Mr.  McMahon.  I  think  that  if  the  bill  was  passed  it  would  be  a 
real  solution  to  the  problem.  That's  not  saying  that  our  population 
will  not  grow  in  the  future.  But  without  the  Simpson-Mazzoli  bill 
you  saw  in  the  chart  the  differences  in  the  size  of  our  population.  I 
think  the  bill  with  a  ceiling  is  an  excellent  start  toward  bringing 
our  population  growth  under  control. 

Mr.  Mazzoli.  Miss  Baker,  you  were  talking,  too,  about  the  popu- 
lation, which  we  appreciate  very  much,  because  it  is  a  tough,  intri- 
cate subject.  Recently  I  flew  from  Washington  to  the  west  coast, 
and  probably  99  percent  was  over  what  looked  like  vast  open 
spaces,  and  maybe  1  percent  of  that  trip  was  over  population  cen- 
ters. Is  there  any  possibility  that  the  Nation  could  cope  with  great- 
er growth  and  more  people  in  a  beneficial  way? 

Ms.  Baker.  One  of  the  biggest  problems  those  of  us  concerned 
with  population  growth  face  is  the  perception  that  people  have 
when  they  fly  over  this  country  and  see  the  open  land.  It  really 
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does  make  you  think,  what  are  we  talking  about?  In  fact,  much  of 
the  open  land  is  agricultural  land  in  one  form  or  another;  the  bal- 
ance is  land  that  is  not  livable  and  is  not  arable.  We  are  already, 
as  we  continue  to  grow,  consuming  our  agricultural  lands  and 
prime  farmlands  through  urbanization,  through  building  schools 
and  homes  and  shopping  centers  and  highways.  We  have  not  to 
date  found  a  way  to  avoid  encroachment  upon  the  lands.  We  need 
so  much  to  sustain  life.  That  while  there  is  no  data  that  tells  us 
what  is  a  sustainable  number  in  this  country,  and  that  is  one  of 
the  reasons  we  need  a  policy  and  better  projections  for  the  future, 
we  know  that  we  are  already  straining  our  resources,  and  that  the 
quality  of  life  is  already  being  impacted  upon  in  many  ways  in  this 

country. 

Mr.  Mazzou.  Thank  you  very  much.  My  5  minutes  has  expired. 

I  will  yield  to  my  friend  from  Texas  for  5  minutes.  I  will  come 
back  to  Dr.  Graham. 

Mr.  Hall.  Thank  you,  Mr.  Chairman. 

Would  you  place  back  the  chart  that  he  changed  on  the  100  per- 
cent? Chart  3. 

I  direct  this  question  to  Mr.  McMahon.  Your  chart  indicates  the 
push  factors  that  exist  not  only  in  the  United  States  but  in  Mexico. 

Mr.  McMahon.  That  is  correct. 

Mr.  Hall.  In  your  testimony  at  the  bottom  of  page  3  dealing 
with  employer  sanctions  in  which  you  indicate  your  support  for 
employer  sanctions  and  that  a  sound,  fraud-resistant  worker  verifi- 
cation system  should  be  implemented,  and  a  call-in  verification 
system  should  also  be  implemented.  If  we  passed  a  law  that  set  up 
very  strict  employer  sanctions,  even  the  Senate  passed  a  provision  I 
think  which  makes  the  penalties  somewhat  different  from  what  we 
had  last  year  in  the  Simpson-Mazzoli  bill,  and  if  we  passed  a  strict 
amnesty  provision,  which  you  have  some  question  with,  as  long  as 
these  push  factors  remain  with  100  percent  inflation  in  Mexico,  a 
negative  economic  growth,  $83  billion  in  foreign  debt,  40  percent 
unemployment  and  underemployment,  400,000  jobs  lost  in  1982, 
and  whereas  a  dollar  earned  in  Mexico  would  earn  $15  in  the 
United  States,  do  you  believe  that  any  employer  sanctions  measure 
that  we  pass  and  any  amnesty  provision  that  we  pass  is  going  to  in 
any  way  diminish  the  number  of  people  coming  to  this  country? 

Because  as  I  see  it,  as  long  as  those  six  elements  exist,  you  will 
continue  having  people  cross  the  Rio  Grande  coming  into  this  coun- 
try because  of  strictly  trying  to  get  a  better  life.  They  are  going  to 
run  the  risk,  as  I  see  it,  regardless  of  what  the  law  is,  regardless  of 
what  we  may  do  here,  I  feel  that  they  are  going  to  continue  to 
come  across  the  border  into  this  country  for  strictly  economic  rea- 
sons, not  to  come  over  here  to  become  citizens  of  this  country,  not 
that  that  is  not  the  most  desirable  thing,  of  course.  Am  I  right  or 
wrong? 

Mr.  McMahon.  Well,  I  think  that  the  main  motive  for  coming  to 
the  United  States  from  Mexico  right  now  is  to  earn  a  living,  be- 
cause many  of  these  people  are  living  in  rural  areas  and  in  the 
crowded  cities.  I  think  that  you  are  not  right,  because  if  the  em- 
ployer sanctions  were  made  to  work  properly,  and  were  enforced,  it 
would  be  impossible  for  these  people  to  get  jobs  in  this  country,  so 
the  magnet  would  be  turned  off;  like  a  huge  electromagnet.  When 
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you  turn  off  the  switch,  there  is  no  more  attraction.  But  of  course 
they  would  have  to  be  workable  and  enforced  strictly. 

We  have  thought  a  lot  about  this,  too.  I  believe  that  in  the  begin- 
ning they  may  be  only  70  to  80  percent  effective,  but  over  time  the 
message  will  get  back  to  the  sending  countries,  especially  the  coun- 
tries that  we  mentioned  before,  Mexico,  Central  America,  and  the 
Caribbean — you  cannot  get  a  job  in  the  United  States.  There  is  no 
point  going  there  because  you  will  not  be  able  to  make  it. 

Mr.  Hall.  If  that  be  true,  why  has  the  enforcement  of  employer 
sanctions  failed  in  many  of  the  countries  where  it  is  on  the  statute 
books,  as  indicated  by  that  GAO  report? 

Mr.  McMahon.  I  am  not  familiar  with  which  countries  you  are 

referring  to.  ,       ,  ,       .     ,  ^ 

Mr.  Hall.  I  cannot  call  it  off  the  top  of  my  head,  but  is  there  not 
a  report  which  says  that  in  any  area  where  you  have  had  employer 
sanctions,  they  have  not  proved  successful? 

Mr.  McMahon.  Well,  I  think  that  if  you  are  talking  about  the 
European  countries,  that  is  a  completely  different  situation.  They 
have  an  excellent  identification  system.  Every  person,  whether  he 
be  a  resident  or  a  tourist,  mostly  residents,  have  to  report  to  the 
police  stations  when  they  change  their  residence,  in  most  of  those 
countries.  They  have  a  pretty  good  fix  on  where  people  live.  In 
Norway  they  have  done  away  with  the  census.  They  have  such 
good  data  on  the  population  that  they  do  not  need  it.  They  know 
exactly  who  people  are  and  where  they  are  born.  To  my  knowledge, 
that  is  not  a  correct  evaluation  of  the  situation. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  Hall.  Mr.  Chairman,  I  ask  unanimous  consent  that  the  sub- 
committee permit  coverage  of  this  hearing  in  whole  or  part  by  tele- 
vision broadcast,  radio  broadcast,  or  still  photography  in  accord- 
ance with  committee  rule  5. 

Mr.  Mazzoli.  Is  there  objection? 

The  Chair  hears  none.  So  ordered. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

I  am  curious,  anyone  on  the  panel,  if  they  will  give  me  some  in- 
formation, and  I  would  like  to  apologize  in  case  the  chairman 
asked  that  question.  I  was  not  here.  You  talked  about  ceilings  on 
immigration,  and  that  that  bill  right  now  does  not  contain  any  ceil- 
ings. I  am  curious  as  to  what  ceilings  you  are  speaking  of  specifi- 
cally, what  numbers  you  would  like  to  see  as  a  ceiling,  and  how 
you  would  implement  that  ceiling  in  terms  of  population  from 
country  to  country  or  otherwise,  and  what  ceilings  have  to  do  with 
illegal  immigration  anyway. 

Ms.  Baker.  We  do  not  see  this  as  an  illegal  immigration  bill.  We 
see  this  as  a  comprehensive  immigration  reform  bill.  I  represent 
Zero  Population  Growth.  We  believe  that  our  net  immigration  each 
year  should  be  around  400,000.  This  means  that  if  we  had  a  limit 
on  legal  immigration  of  425,000  each  year,  and  this  year  we  have  a 
75,000  ceiling  set  on  refugees,  that  would  give  us  about  500,000 
gross  immigration,  netting  out  to  somewhere  around  400,000,  prob- 
ably more.  We  believe  that  is  very  important.  Our  concern  is  not 
where  the  people  are  coming  from.  Our  concern  is  strictly  one  of 
numbers  and  how  that  impacts  on  growth  in  this  country. 
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Perhaps  the  other  panelists  would  like  to  address  that. 

Mr.  McMahon.  The  Environmental  Fund  believes  that  the  popu- 
lation size  in  this  country  is  very  important  for  our  well-being  in 
the  future  for  our  standard  of  living.  We  should  have  periodic 
review  of  the  ceiling.  Of  course  we  would  urge  the  House  to  rein- 
state the  same  ceiling  that  is  in  the  Senate  bill.  But  we  also  recom- 
mend a  periodic  review  every  2  to  4  years  where  you  could  take 
another  look  at  this  ceiling  and  measure  it  against  our  natural  re- 
source use  and  the  unemployment  situation  in  the  United  States. 
This  ceiling  could  fluctuate  according  to  the  well-being  of  the 
United  States.  We  feel  that  is  very  important,  and  the  Environ- 
mental Fund  is  working  with  some  other  committees  in  the  Con- 
gress, to  introduce  foresight  legislation  which  would  for  the  first 
time  allow  the  United  States  to  begin  to  measure  these  kinds  of 
things.  Right  now,  unfortunately,  we  are  the  only  industrialized 
country  in  the  free  world,  that  does  not  have  a  good  system  for 
measuring  these  kinds  of  phenomena.  I  think  that  we  have  to  take 
a  look  at  this. 

Mr.  Graham.  Could  I  address  the  question  briefly,  also? 

FAIR  began  thinking  about  this  complex  question  of  what  should 
the  ceiling  be  quite  a  long  time  ago.  We  felt  after  we  looked  at  the 
historic  data  from  immigration  reform  legislation  of  the  twenties, 
as  far  as  we  could  tell,  about  300,000,  perhaps  325,000  was  the  his- 
toric average.  That  is  about  as  rational  as  anything  else,  and  that 
is  where  we  started. 

The  Huddleston  legislation  2  years  ago  in  the  Senate  started 
there.  But  we  can  live  with  425,000,  because  as  the  panelists  have 
pointed  out,  and  as  this  committee  knows,  the  number  is  very  hard 
to  justify,  and  in  the  long  run  it  can  only  be  justified  by  an  annual 
or  biannual  review  of  the  basic  economic,  demographic,  and  re- 
source position  of  the  United  States,  so  I  think  our  organization  is 
one  which  would  regard  425,000  as  absolutely  the  outward  bound, 
but  the  main  issue  is  periodic  review  in  the  light  of  realities  to 
which  this  question  should  be  addressed. 

Mr.  Smith.  You  want  to  set  a  ceiling  on  immigration,  which  I  do 
not  necessarily  disagree  with.  The  problem  is  you  want  us  to  fill 
the  shoebox  with  a  certain  number,  but  you  do  not  tell  us  how  to 
create  that  box,  how  to  shove  them  in  with  a  shoehorn,  how  many 
from  where?  How  many  would  you  take  from  Southeast  Asia,  how 
many  people  from  the  Caribbean,  how  many  from  traditionally  Eu- 
ropean countries?  Give  us  a  little  help;  425,000  is  a  great  number, 
but  they  are  coming  from  all  over  the  world.  Where  do  we  take 
them  from? 

I  am  sitting  here  as  a  new  member,  but  I  am  going  to  echo  what 
the  chairman  said  the  other  day,  everybody  has  suggestions,  but 
nobody  gives  us  an  answer,  and  nobody  is  willing  to  make  a 
bottom-line  adjustment.  It  is  easy  to  throw  us  the  ball  and  say  we 
think  425,000  is  a  great  number;  425,000  of  whom?  How  about  some 
concrete  answers,  concrete  proposals  from  the  people  that  come 
before  this  committee? 

I  can  see  how  the  chairman  and  others  on  the  committee  over 
the  years  have  been  frustrated  to  death  because  everybody  is 
giving  them  the  reality  of  how  they  feel  and  lip  service  in  terms  of 
problems,  but  I  have  not  heard  one  witness  yet  give  one  single  con- 
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Crete  proposal  as  to  how  to  accomplish  any  of  those  things  that 
they  are  propounding  as  this  great  ultimate  solution  to  some  of  the 
problems  that  we  are  trying  to  address  here.  And  it  must  be  aw- 
fully frustrating.  It  is  to  me,  and  it  must  be  worse  when  you  have 
been  sitting  on  this  problem  for  a  number  of  years. 

Mr.  Graham.  There  is  no  simple  answer.  If  you  want  a  simple 
answer,  FAIR  is  happy  with  425,000.  When  we  see  that  425,000  has 
just  been  dropped,  we  suddenly  become  affectionate  toward  the 
number. 

The  question  of  composition  remains  very  complex.  The  existing 
system  under  the  seven  preferences 

Mr.  Smith.  Do  you  not  feel  any  obligation,  Mr.  Graham,  to  come 
forward  with  those  kind  of  answers  as  well  when  you  are  in  fact 
dealing  with  a  number  to  begin  with  and  insisting  on  a  ceiling?  Do 
you  not  feel  it  incumbent  upon  you  to  give  information — I  am  not 
necessarily  singling  you  out,  but  do  you  not  feel  an  obligation  if 
you  want  425,000  to  tell  us  where  those  numbers  should  come  from 
and  how  each  individual  country  should  be  capped?  Or  you  do  not 
feel  any  obligation,  you  just  have  the  number  and  the  philosophy 
and  let  us  do  the  dirty  work? 

Mr,  Graham.  No,  sir.  We  have  testified  before  this  committee 
and  others,  and  our  testimony  has  always  been  basically  this.  We 
are  satisfied  with  the  existing  per  country  ceiling  of  20,000. 

Mr.  Smith.  That  is  something  I  did  not  hear. 

Mr.  Graham.  I  am  sorry,  that  is  probably  something  that  hap- 
pened before  you  came  in. 

Mr.  Mazzoli.  The  gentleman's  time  is  expired. 

When  I  had  my  5  minutes,  I  was  going  to  mention  that  FAIR  has 
significantly  changed  its  position  I  think  in  a  positive  way,  and  I 
want  to  get  into  that.  I  think  it  will  help  us  maneuver  our  way 
through  this  thicket. 

Ms.  Baker.  Mr.  Chairman,  could  I  respond  to  Mr.  Hall's  question 
about  the  GAO  report  and  the  other  countries?  Part  of  what  came 
out  of  that  was  that  report  the  other  countries  failed  because  they 
did  not  put  adequate  resources  and  political  commitment  behind 
the  sanctions.  Several  of  the  countries  in  question  are  reassessing 
and  going  back  to  some  of  those  programs  to  put  more  behind  them 
to  make  them  work. 

Mr.  Mazzoli.  The  gentleman  from  Florida  is  recognized  for  5 
minutes. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Chairman.  I  would  like  to  ask 
Mr.  Graham  about  something.  We  know  that  your  testimony  has 
indicated  today,  as  you  have  argued,  that  if  we  allow  the  legaliza- 
tion or  the  amnesty  provisions  to  take  place,  we  will  provide  an  in- 
centive for  many  others  to  come  over  in  anticipation  of  another 
round  of  this  same  tjqje  of  legalization,  but  there  are  a  lot  of  folks 
who  will  argue  that  we  can  deflect  this  because  it  will  be  widely 
advertised  as  a  one-time  proposition.  How  do  you  respond  to  those 
critics  who  say  this  is  just  a  one-time  deal  and  there  will  be  no 
magnet? 

Mr.  Graham.  They  are  separate  questions,  are  they  not?  The 
question  of  the  magnet  has  to  do  with  the  perception  in  the  minds 
of  those  considering  coming  to  the  United  States  as  to  whether 
they  might  come  this  month  and  get  in  under  the  cutoff  date. 
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There  is  a  lot  of  anecdotal  evidence  about  that  when  amnesty 
starts  to  be  discussed,  but  it  is  anecdotal.  There  are  no  hard  figures 
here.  As  to  the  question  of  whether  an  amnesty  can  be  promised  to 
be  a  one-time  set-aside  of  American  law,  Americans  do  not  have 
any  answer  on  our  experience  there,  but  the  experience  of  Euro- 
pean countries  is  that  most  of  the  Western  European  countries 
have  repeatedly  extended  amnesty.  Canada's  amnesty  was  not  a 
one-time  amnesty.  They  are  on  their  third,  I  believe. 

This  experience,  while  not  necessarily  determinant  for  the 
United  States,  gives  a  person  some  cause  for  concern  that  it  is  very 
hard  for  a  nation  having  taken  this  step  once  and  then  finding  that 
amnesties  do  not  work  as  cleanly  as  we  hope.  No  one  has  ever  de- 
signed an  amnesty  in  which  everyone  we  wanted  to  reach  comes 
forward  and  when  those  bugs  appear,  other  societies,  humane  and 
rational  Western  societies,  have  offered  other  amnesties,  so  the  his- 
torical experience  is  chastening  there. 

Mr.  McCoLLUM.  You  feel  that  as  a  result  of  this,  as  I  do,  that  we 
will  have  a  lot  of  folks  thinking  we  will  do  it  again,  and  they  are 
going  to  come  across  once  we  get  the  pattern  started? 

Mr.  Graham.  There  is  every  reason  to  think  that  would  be  the 
case. 

Mr.  McCoLLUM.  You  have  placed  the  registry  date  up  to  the  mid- 
seventies.  Do  you  have  a  specific  date  such  as  the  one  we  have  in 
the  current  bill? 

Mr.  Graham.  I  am  afraid  Congressman  Smith  is  going  to  be  irri- 
tated with  me  again  because  we  cannot  name  the  magic  year,  but 
we  are  comfortable  with  1975.  It  divides  the  decade  in  the  center. 

Mr.  McCoLLUM.  I  just  wanted  to  know  for  the  record. 

Miss  Baker,  you  testified  against  expanding  the  current  H-2 
guest  worker  program,  and  yet  last  week  we  had  a  number  of 
members  of  the  agricultural  community  testifying  about  their  what 
appeared  to  be  realistic  concerns  about  the  possibilities  that  when 
we  apply  the  employer  sanctions  to  our  farm  worker  area,  that  we 
are  going  to  wind  up  with  a  tremendous  shortfall,  and  they  are 
going  to  have  great  economic  problems.  In  your  own  assessment  of 
this,  it  is  my  understanding  you  anticipate  we  will  have  increased 
farm  production  in  the  future  years.  Combining  that  factor  with 
the  fear  of  loss  of  workers,  how  can  you  be  opposed  to  our  changing 
the  H-2  worker  program? 

Ms.  Baker.  We  need  to  look  for  creative  ways  to  employ  the 
people  in  this  country  at  the  present  time  who  are  unemployed. 
There  have  been  programs  in  the  past  where  people  have  been  re- 
cruited around  the  country  and  moved  into  an  area  to  work  for  a 
period  of  time,  and  I  think  that  that  is  where  we  need  to  look. 
With  the  unemployment  that  we  have  here,  I  think  there  can  be 
ways  that  we  can  better  utilize  the  people  who  are  here,  whether 
they  have  legally  immigrated  into  this  country  or 

Mr.  McCoLLUM.  The  problem  that  we  have  had  presented  to  us  is 
the  fact  that  crops  are  harvested  on  a  very  quick  basis,  string 
beans,  for  example,  all  of  a  sudden  you  need  the  workers  within  3 
days  or  you  lose  the  whole  crop.  Some  of  the  fruit  crops  are  the 
same  way.  The  farmer  will  say,  "We  cannot  take  the  time  to  go 
throughout  the  country  and  advertise  for  this;  we  have  to  have  a 
ready  labor  pool  here  or  those  crops  are  going  to  literally  rot." 
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What  do  you  say  to  that? 

Ms.  Baker.  The  people  brought  here  for  guest  worker  programs 
supposedly  come  into  the  country  and  then  go  back.  I  think  the 
same  program  can  be  made  to  work  within  the  country  where 
people  can  be  found  who  want  to  do  this.  It  could  be  the  same  proc- 
ess within  this  country  that  we  use  in  the  guest  worker  program 
where  people  are  prepared  and  move  into  an  area  to  do  the  work 
when  it  needs  to  be  done,  and  then  go  back  to  the  area  that  they 
are  from. 

Mr.  McCoLLUM.  Apparently  there  are  not  at  the  present  time 
very  many  people  in  the  labor  pool  of  American  domestic  workers 
interested  in  this  type  of  work  at  current  wage  rates.  Would  you 
agree  that  the  only  way  this  could  be  accomplished  would  be  by  in- 
creasing the  wage  rate? 

Ms.  Baker.  We  need  to  develop  a  program  to  bring  American 
workers  into  the  system  and  also  yes,  Americans  do  demand  and 
feel  they  have  a  right  to  decent  work  conditions  and  decent  wages. 

Mr.  McCoLLUM.  You  have  no  specific  proposals  as  to  exactly  how 
we  go  about  doing  this  today;  is  that  correct? 

Ms.  Baker.  I  can  prepare  an  answer  specific  to  that  if  you  like, 
because  I  know  that  there  have  been  programs  in  the  past  that 
have  worked. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  Chair  yields  itself  5  minutes  for  further  questions. 

Professor,  when  I  said  a  moment  ago  that  I  think  FAIR  has 
changed  its  position  to  the  positive,  it  helped  refresh  my  memory. 
Last  year  the  position  was  that  there  should  be  a  cap,  but  within 
that  cap  should  be  refugees  as  well  as  legal  immigrants,  and  of 
course  FAIR  stood  for  a  change  of  the  preference  system.  If  I  un- 
derstand from  your  statement  today,  FAIR  is  for  a  ceiling  of 
425,000  or  thereabouts,  but  you  are  willing  to  keep  refugees  outside 
that  ceiling.  The  ceiling  would  be  only  for  legal  immigrants.  You 
would  also  cease  your  effort  to  change  the  preference  system;  is 
that  a  correct  analysis  of  your  statement? 

Mr.  Graham.  I  prefer  to  put  it  another  way,  Congressman.  Of 
course  the  legislation  is  complex  and  it  moves  through  this  commit- 
tee and  into  others  and  then  onto  the  floor,  and  we  are  directing 
our  efforts  toward  certain  principles  and  we  try  to  be  flexible  and 
try  to  advance  the  cause  of  reform,  and  obviously  compromises  are 
required.  Our  strong  preference  is  for  refugees  under  a  total  ceil- 
ing. That  is  a  principle  we  start  from  and  hope  to  come  as  close  to 
that  as  we  can.  Our  strong  preference  is  to  question  and  to  elimi- 
nate fifth  preference.  On  the  other  hand,  that  is  something  toward 
which  we  work  in  a  complex  political  environment,  so  that  our  po- 
sition today  is  that  we  are  glad  to  see  the  favorable  parts  of  the 
bill;  the  unfavorable  parts  we  reserve  judgment  on. 

Mr.  Mazzou.  Let  me  congratulate  you,  because  it  is  very  true, 
and  the  chairman  was  probably  the  most  frustrated  member  of  this 
panel  at  the  unwillingness  of  major  participants  in  this  drama  to 
recede  one  iota  from  their  positions,  and  that  means  we  will  never 
get  a  bill.  So  I  salute  what  FAIR  has  done.  At  least  you  are  willing 
to  consider  supporting  a  bill  that  is  not  completely  what  you  want 
and  I  think  that  shows  movement,  growth,  and  an  attitude  that 
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recognizes  the  reality  in  which  we  live  on  the  Hill.  I  salute  you  for 
that. 

Let  me  mention  something  else,  something  you  are  all  three  in 
support  of,  and  that  is  putting  in  the  bill  evidence  that  we  under- 
stand the  plight  of  the  Immigration  Service  and  we  intend  to  re- 
lieve that  plight  with  money  and  people.  I  think  you  will  be  happy 
to  see  what  we  come  out  with,  even  though  the  Attorney  General 
said  2  weeks  ago  that  we  should  instead  pass  the  bill  and  then 
pursue  a  supplemental. 

That  is  not  the  way  the  bill  will  be  written.  If  it  does  not  pass,  it 
will  not  be  because  money  for  enforcement,  service,  and  implemen- 
tation of  Simpson-Mazzoli  is  not  woven  into  it. 

You  have  talked  about  a  commission  to  periodically  reexamine 
admissions  numbers  and  make  recommendations  to  Congress,  the 
idea  being  that  if  demographic  data  changes,  resource  data  change, 
political  situations  change,  we  can  move.  Let  me  ask  you,  the  other 
side  of  that  coin  is  that  sometimes  if  you  have  a  commission,  that 
commission  could  open  a  Pandora's  box  by  making  political  deci- 
sions on  subjects  which  should  be  above  politics.  Can  a  commission 
buffeted  by  political  opinion  still  resist  the  temptation  to  scape- 
goat? 

Ms.  Baker.  Since  I  am  the  one  that  suggested  it,  we  do  not  see 
the  commission's  job  or  the  council's  job  or  whatever  mechanism 
would  be  set  up  as  being  one  necessarily  to  make  decisions  about 
who  comes  in.  What  we  would  like  to  see  is  a  look  at  numbers,  and 
how  that  is  impacting  on  our  resource  base  and  economics  here  in 
this  country,  and  to  look  at  adjusting  the  ceiling  from  time  to  time, 
either  up  or  down,  whichever  way  the  figures  and  the  data  shows 
would  be  proper.  I  think  it  should  still  very  much  be  left  with  Con- 
gress to  make  those  decisions. 

Mr.  Mazzoli.  I  am  thinking  that  Congress  might  be  the  group 
that  would  be  perhaps  yielding  occasionally  to  political  decisions. 

Mr.  McMahon. 

Mr.  McMahon.  I  find  it  rather  bizarre  that  the  United  States 
really  is  the  only  country  in  the  industrialized  world  that  does  not 
have  a  fix  on  foresight,  and  we  have  been  working  with  some 
people  on  Congressman  Dingell's  committee  to  begin  to  get  the 
United  States  into  the  modern  world,  so  to  speak.  We  really  need 
this  kind  of  capability,  and  we  do  not  have  it  now.  Call  it  foresight, 
capability,  planning,  or  whatever  you  want.  I  think  when  we  get 
this  legislation  and  it  looks  like  things  are  beginning  to  move  this 
year,  that  this  is  the  area  of  promise. 

Mr.  Mazzoli.  Think  in  terms  of  how  we  keep  this  from  becoming 
a  mechanism  for  simply  reopening  numbers.  Sometimes  you  do  not 
want  to  reopen  numbers.  Despite  the  fact  that  the  commission 
would  be  objective,  it  might  open  the  box,  the  door  which  might 
yield  to  political  swings  and  sways.  Professor,  you  are  a  historian, 
how  do  you  see  this  commission  working? 

Mr.  Graham.  History  is  not  much  a  guide.  We  have  been  com- 
fortable with  the  idea  that  the  President  recommend  to  Congress — 
it  is  existing  machinery.  It  is  hard  to  name  which  congressional 
committee  would  be  so  composed  to  look  at  the  carrying  capacity  of 
society  and  its  demographic  future.  One  of  the  witnesses  mentioned 
the  year  4  for  review  rather  than  2.  That  may  be  a  better  idea. 
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Here  we  are  innovating,  and  that  is  very  exciting  and  I  do  not 
think  the  answers  are  clear. 

Mr.  Mazzoli.  I  would  think  that  2  years  is  too  frequent  and  10 
years  too  far  down  the  road. 

My  time  has  expired.  The  gentleman  from  Texas  is  recognized 
for  5  additional  minutes. 

Mr.  Hall.  Do  all  three  of  the  witnesses  have  any  type  of  substan- 
tive agreement  on  the  fact  that  we  in  all  likelihood  will  have  other 
amnesty,  grants  of  amnesty  in  the  future?  I  think  Dr.  Graham  indi- 
cated that  there  may  be  additional  grants  of  amnesty  in  the  future. 
Do  all  of  you  share  those  sentiments  or  not,  even  if  we  pass  this 
bill  in  the  present  form? 

Mr.  McMahon.  One  thing  that  disturbs  me,  as  far  as  I  can  make 
out,  neither  the  Senate  nor  the  House  has  made  a  careful  analysis 
of  what  amnesty  would  mean  in  the  1990's.  The  chain  effect,  the 
numbers  of  people  that  will  come  in  if  amnesty  is  granted  is  large. 
In  5  years  many  of  these  illegals  will  become  eligible  for  U.S.  citi- 
zenship, and  depending  on  how  the  law  is  worded,  they  will  then  be 
able  to  iDring  many  of  their  relatives  to  the  United  States. 

As  I  mentioned  in  my  written  testimony,  the  State  Department 
made  a  very  conservative  estimate  that  in  1993  there  would  be  an 
excess  of  250,000  additional  people  coming  in.  We  have  made  a 
strenuous  effort  to  try  to  get  the  data.  This  goes  back  to  the  idea  of 
foresight.  The  data  just  does  not  exist  for  a  study.  I  find  it  frighten- 
ing that  such  legislation  could  be  passed  without  having  a  real  fix 
on  what  amnesty  could  mean  in  the  future. 

Mr.  Mazzoll  Would  the  gentleman  yield  to  me  just  a  moment? 
When  you  say  250,000  coming  in,  you  mean  250,000  that  could  be 
qualified. 

Mr.  McMahon.  These  would  be  outside  the  preference.  These 
would  be  immediate  relatives.  Outside  the  ceiling. 

Mr.  Mazzoll  You  are  talking  about  what  are  now  called  the 
nonnumerical  preference  system? 
Mr.  McMahon.  Yes. 

Mr.  Mazzoll  Thank  you.  The  gentleman  is  recognized. 
Mr.  Hall.  You  are  speaking  of  legal  immigration. 
Mr.  McMahon.  I  am  talking  about  if  amnesty  is  enacted,  within 
5  years  the  people  who  are  illegal  now  will  have  become  legal  resi- 
dents and  then  would  be  able  to  become  U.S.  citizens. 

Mr.  Hall.  Do  you  believe  that  in  the  future  we  are  going  to  have 
to  have  another  general  grant  of  amnesty  for  illegal  aliens  who  are 
in  this  country? 

Ms.  Baker.  Our  intention  is  that  there  would  be  enough  re- 
sources and  commitment  behind  this  bill  that  illegal  immigration 
would  be  reduced  considerably  and  that  there  would  be  no  future 
need  for  grants  of  amnesty.  While  we  certainly  favor  amnesty  now, 
if  this  is  serious  legislation  and  is  seriously  enforced,  future  amnes- 
ties would  impact  negatively  on  the  effectiveness  of  the  bill. 

Mr.  Graham.  History  does  not  give  us  any  guides  that  always 
work,  but  we  will  provide  you  and  the  committee  with  a  summary 
of  the  evidence  from  Western  Europe  and  from  Canada,  and  the 
historic  evidence  there  is  that  amnesties  do  not  fully  work,  and 
there  is  enormous  pressure  to  do  it  again.  It  makes  one  very  chas- 
tened, it  seems  to  me. 
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Mr.  Hall.  Mr.  McMahon,  do  you  disagree? 

Mr.  McMahon.  No,  I  agree. 

Ms.  Baker.  I  do  not  disagree  with  what  Dr.  Graham  said.  I  said 
that  our  intention  would  be  to  oppose  any  future  call  for  amnesty, 
even  though  we  do  not  oppose  it  now.  Our  hope  is  that  everything 
would  work  perfectly  and  that  there  would  not  be  conditions  that 
would  call  for  future  amnesties.  Barring  that,  if  there  were  a 
future  call  for  amnesty,  we  would  oppose  it. 

Mr.  Hall.  Are  you  not  indicating  when  you  say  there  will  be  a 
future  amnesty  provision,  that  employer  sanctions  will  not  work? 

Ms.  Baker.  I  am  saying  that  if  employer  sanctions  work,  there 
would  be  no  need  for  a  future  amnesty. 

Mr.  Hall.  Mr.  Graham,  are  you  saying  that  even  if  employer 
sanctions  are  imposed,  you  will  still  have  another  general  amnesty 
provision  in  the  future? 

Mr.  Graham.  In  the  real  world,  employer  sanctions  will  not  to- 
tally shut  off  the  flow.  We  know  that  they  will  make  a  major  con- 
tribution. This  country  is  going  to  face  problems  50  years. 

Mr.  Hall.  I  had  some  testimony  entered  into  the  record  back  in 
the  lameduck  session  based  upon  the  number  of  border  patrol  who 
are  line  workers  on  the  border  between  the  United  States,  Texas 
and  Mexico.  At  any  one  given  period  of  time  it  is  12  miles  per 
border  man  on  line  duty.  There  is  no  way  you  can  control  the  bor- 
ders with  that  small  number  of  people. 

Mr.  Graham.  You  are  correct,  I  am  sure. 

Mr.  Hall.  Now,  do  you  think  that  if  we  had — I  am  directing  this 
to  all  of  you,  because  I  do  not  care  what  you  put  in  this  bill,  if  you 
do  not  have  people  patrolling  that  border,  and  I  mean  down  on  the 
border  where  the  Rio  Grande  flows — sometimes  it  is  as  wide  as  this 
room,  sometimes  you  can  step  across  it — if  you  do  not  have  people 
patrolling  and  watching  it,  as  long  as  these  push  factors  remain,  I 
do  not  care  what  the  law  is  in  the  bill,  people  are  coming  across. 
Do  you  not  think  it  would  be  better  if  we  had  a  sufficient  number 
of  people  patrolling  the  borders  between  the  United  States  and 
Mexico,  that  that  would  do  more  to  control  illegal  immigration 
than  all  of  the  sanctions  that  you  can  think  of  that  we  have  been 
talking  about  for  5  years? 

Mr.  Graham.  We  believe  that  a  package  of  better  enforcement  of 
the  border,  better  internal  enforcement,  employer  sanctions,  better 
control  by  State  and  local  governments,  as  well  as  the  Federal  Gov- 
ernment, over  social  welfare  costs,  as  well  as  foreign  assistance  to 
countries  with  these  problems,  some  package  of  those  will  do  the 
best  this  country  can  do.  In  between  giving  up  on  the  borders  and 
believing  that  they  can  be  sealed,  we  take  the  position  that  this 
package  is  reasonable. 

Mr.  Mazzou.  The  gentleman  from  Florida  is  recognized  for  5 
minutes. 

Mr.  McCoLLUM.  I  have  a  question  of  you,  Mr.  McMahon.  In  your 
testimony  you  have  indicated  that  moving  the  registry  date  from 
1948  to  1974  is  sufficient,  as  opposed  to  the  mechanism  of  amnesty. 
I  am  kind  of  curious  because  of  that.  What  do  you  believe  the 
United  States  should  do  with  the  large  number  of  the  illegals  that 
are  here  from  1974  to  1980?  I  personally  have  been  of  the  view  that 
we  would  find  by  attrition  a  considerable  number  of  people  over  a 
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period  of  time  would  go  back  to  the  countries  from  which  they 
came  because  of  the  employer  sanction  provisions.  But  others  be- 
lieve we  would  be  forced  into  rounding  these  folks  up  over  a  period 
of  time,  or  there  would  be  some  tremendous  economic  hardship  on 
some  individuals  and  so  forth.  What  do  you  perceive  is  the  course 
the  Government  should  follow  with  those  folks  or  what  would 
happen  to  them  as  a  result  of  not  having  a  legalization  or  amnes- 
ty? 

Mr.  McMahon.  Thank  you  for  such  a  difficult  question.  I  have 
worked  20  years  of  my  life  in  Latin  America  in  development  and 
population  programs,  so  I  have  great  affection  for  the  people  in 
many  of  the  countries  there,  and  I  understand  this  problem.  I  be- 
lieve that  we  should  not  have  a  mass  deportation.  I  believe  that  if 
employer  sanctions  were  enforced  properly — we  know  that  many  of 
the  people  pass  back  and  forth  across  the  border — this  would  be  a 
disincentive  for  them  to  come  back  to  the  United  States  again.  I 
think  that  over  time  many  of  these  people  would,  when  they  try  to 
change  jobs,  be  unable  to  do  so,  and  therefore  there  would  be  a  cer- 
tain amount  of  pressure  for  them  to  go  back. 

I  also  believe,  as  does  the  environmental  fund,  that  anybody  who 
has  come  to  this  country  illegally  and  has  established  himself  in 
the  community,  should  have  the  right  to  stay  here.  I  think  that 
takes  time.  This  is  a  difficult  question — and  that  is  why  we  chose 
1974  as  the  registry  date.  We  advanced  it  from  1948.  We  think  this 
is  a  reasonable  way  of  dealing  with  this  problem. 

I  do  not  think  the  United  States,  given  our  great  history  of  fight- 
ing for  human  rights,  would  tolerate  a  mass  deportation.  I  am  not 
considering  that.  But  I  think  many  of  these  people  would  go  back 
to  their  own  countries. 

Mr.  McCoLLUM.  Would  anybody  else  care  to  comment  on  the 
question?  I  would  like  to  know  what  you  would  like  to  see  happen 
or  what  you  think  would  happen  if  in  fact  we  did  have  a  situation 
in  which  we  had  employer  sanctions  but  we  had  no  legalization 
with  respect  to  those  from  1974  or  1980  or  1981. 

Ms.  Baker.  I  think  that  if  we  had  a  comprehensive  immigration 
program,  including  sanctions,  and  it  did  not  include  legalization 
from  1974  on,  it  would  be  incumbent  upon  us,  if  we  were  serious 
about  this  legislation,  to  do  something  about  finding  those  people 
and  moving  them  out  of  the  country.  If  we  are  stating  that  they 
are  here  illegally  and  we  really  want  to  be  serious  about  it,  then  I 
think  that  is  what  we  would  need  to  do.  I  also  think  that  would  be 
very  difficult.  As  Mr.  McMahon  said,  he  believes  that  if  people 
have  established  themselves  here  and  become  a  contributing 
member  of  the  community,  they  should  be  able  to  stay. 

How  do  you  place  a  year  on  that?  People  who  came  here  after 
1974  have  not  had  time  to  establish  themselves?  I  think  perhaps 
there  are  many  people  who  came  later  who  have  also  established 
equity  in  this  country.  It  will  place  burdens  on  us  economically  to 
find  people  here  illegally  and  to  deport  them  but,  more  important- 
ly, it  would  also  I  think  dilute  the  intent  and  the  strength  of  the 
reform  in  the  eyes  of  people. 

Mr.  McCoLLUM.  You  dis^ree  with  Mr.  McMahon  that  a  lot  of 
these  folks  would  by  attrition  return  to  Mexico  to  stay  and  not 
come  back  again? 
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Ms.  Baker.  I  think  it  is  reasonable  to  expect  that  would  happen, 
but  I  do  not  know  how  many  would  do  that. 

Mr.  Graham.  We  do  not  believe  anything  unusual  needs  to  be 
done  about  that  problem.  The  INS  attempts  to  carry  out  its  duties 
inside  the  country.  They  probably  need  more  resources  in  that 
effort.  People  will  either  return  or  avail  themselves  of  the  multiple 
opportunities  for  regularization.  There  is  an  immigration  bar.  We 
believe  the  problem  would  solve  itself.  We  never  use  the  language 
"massive  deportation,"  and  I  never  met  anybody  that  did. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  McMahon,  you  have  indicated  you  do  not  believe  the  push 
factors  that  are  causing  a  lot  of  folks  to  come  here,  particularly 
from  Mexico,  can  realistically  be  addressed  by  this  country  for  the 
next  decade  or  two  and,  therefore  I  believe  I  am  correct  in  reading 
your  testimony  that  you  believe  we  should  not  consider  the  critics' 
concerns  over  this  and  should  go  ahead  and  address  the  problem  of 
employer  sanctions  and  other  provisions.  Do  you  have  any  sugges- 
tions for  the  long-term  involvement  in  years  out  that  the  United 
States  should  have  with  countries  such  as  Mexico  with  regard  to 
these  push  factors? 

Mr.  McMahon.  Definitely.  I  think  that  in  the  long  term  the 
whole  world  is  going  to  have  to  face  up  to  its  population  problem. 
As  I  mentioned  before,  I  worked  for  20  years  in  Latin  America  on 
population  problems.  Most  of  the  countries  in  Latin  America  have 
population  policies.  The  United  States  does  not.  If  we  are  going  to 
try  to  solve  other  people's  problems,  I  think  we  should  get  our  own 
house  in  order  here  in  the  United  States.  Then  we  would  truly  be 
an  example  to  the  world.  We  are  one  of  the  few  signers  of  the 
world  population  statement  of  the  1974  Bucharest  Population  Con- 
ference that  has  not  enacted  a  population  policy.  Most  of  these 
other  countries  have.  They  are  making  an  effort  to  reduce  their 
population-growth  rate,  and  we  should  help  them  in  that. 

Mr.  Mazzou.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida  is  recognized  for  5  minutes. 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  would  like  to  follow 
what  Representative  Hall  discussed  with  regard  to  some  of  the 
things  that  are  obviously  more  important  than  dealing  with  ethere- 
al numbers  that  we  might  try  to  achieve  in  order  to  attain  down 
the  road  a  balanced  population  growth  pattern.  As  long  as  there  is 
so  much  emphasis  being  placed  on  sanctions  once  they  are  inside 
the  country,  my  feeling  is  that  we  are  never  going  to  be  able  to 
achieve  that  golden  dream  because  we  are  allowing  them  to  come 
inside  and  attempting  to  deal  with  them  while  they  are  here. 

I  would  like  an  overview  on  exactly  what  you  think  in  terms  of 
the  amount  of  money  that  the  INS  has  requested  in  the  President's 
proposal  this  year  for  the  job  that  they  are  going  to  have  to  do  in 
terms  of  being  the  lead  agency  to  see  to  it  that  the  lowest  number 
of  illegal  as  opposed  to  legal  aliens  are  going  to  be  coming  into  this 
country.  You  know,  we  talk  about  numbers,  and  you  tell  us  how  to 
get  it  into  the  shoebox,  but  there  are  a  bunch  of  numbers  we  have 
that  we  have  little  control  over.  If  they  get  you  that  throws  the 
whole  scheme  out  of  whack,  has  in  the  past  and  will  in  the  future. 
I  would  like  a  comment  about  what  you  think  the  administration's 
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proposal  will  do  in  terms  of  being  able  to  achieve  what  you  want  to 
achieve. 

Mr.  McMahon.  In  talking  to  some  border  patrolmen  recently, 
they  told  me  that  their  apprehensions  have  reached  a  saturation 
point.  With  these  push  factors  from  Mexico,  they  can  just  about  ap- 
prehend 1  million  people  a  year. 

Obviously,  we  have  to  have  better  enforcement  on  the  border. 

They  tell  me  that  they  can  do  that  with  increased  numbers  of 
border  patrolmen  and  better  equipment. 

I  went  down  to  the  southern  California  border  last  summer  and 
spent  a  week  end  out  there  and  saw  the  terrifically  difficult  job 
they  had  to  do  in  trying  to  seal  off  that  border. 

They  don't  have  the  equipment  or  the  manpower.  I  think  it  un- 
fortunate that  in  a  country  like  ours,  we  spend  billions  for  defense 
and  practically  nothing  for  policing  our  ports.  That  is  one  of  the 
attributes  of  a  sovereign  State,  control  over  its  borders. 

I  am  not  completely  familiar  with  the  latest  administration  pro- 
posals. 

Mr.  Smith.  My  impression  is  that  it  is  basically  the  same  as  last 
year. 

Mr.  McMahon.  They  definitely  need  an  increase  in  budgetary 
help. 

Mr.  Smith.  My  State,  of  course,  does  not  border  Mexico,  but  we 
have  water  borders  rather  than  land  borders,  and  that  has  not  pre- 
vented our  State  from  also  having  been  subject  to  a  mass  influx  of 
refugees.  What  would  you  do  in  terms  of  that  as  well? 

Would  you  perceive  that  the  United  States  ought  to  be  directing 
certain  assets  for  the  purpose  of  increasing  the  Coast  Guard  and 
Naval  capacity  as  opposed  to  border  patrol,  which  can't  walk  on 
the  water  these  days? 

Mr.  McMahon.  There  are  systems  whereby  you  can  computerize 
the  whole  internal  system  in  the  United  States  so  we  could  have  a 
fix  on  how  many  people  come  in  and  go  out. 

One  frustration  we  have  in  trying  to  run  our  population  projec- 
tions is  the  U.S.  Census  Bureau,  INS,  and  the  State  Department  do 
not  know  how  many  people  leave  the  United  States  every  year. 

That  is  one  part  of  that  equation  that  we  have  no  handle  on 
whatsoever.  I  think  we  should  get  a  handle  on  that. 

Mr.  Smith.  I  think  we  need  a  handle  on  a  lot  of  things,  but 
unless  we  are  going  to  have  cooperation,  and  this  all  goes  back  to 
the  very  beginning,  and  even  to  the  point  of  using  statistics,  Mr. 
Graham,  my  opinion  is  you  can  use  statistics  obviously;  you  can 
play  games  with  any  numbers  you  want  to.  The  bottom  line  is 
unless  you  tell  me  in  advance  how  much  of  the  country's  budget 
went  into  the  enforcement  procedures,  then  the  statistics  are  not 
valid  at  all,  because  it  was  only  a  token  attempt  as  the  enforce- 
ment procedures  were  on  the  books,  but  no  effort  was  made  like  I 
perceive  in  the  United  States  to  really  put  teeth  into  their  enforce- 
ment mechanism. 

You  can  make  sanctions  like  a  death  penalty.  If  you  hire  an  il- 
legal alien,  you  are  subject  to  the  death  penalty.  That  won't  stop 
one  illegal  alien  from  coming  in  if  nobody  enforces  it. 

Mr.  Hall.  I  ask  unanimous  consent  the  gentleman  have  two  ad- 
ditional minutes. 
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Mr.  Mazzoli.  I  would  prefer  to  take  my  time  and  yield  to  the 
gentleman,  so  we  keep  this  thing  on-track. 

We  are  not  able  to  have  a  third  full  round,  but  maybe  we  can 
have  a  third  round  of  a  couple  of  minutes  each. 

Let  the  chairman  yield  himself  3  minutes,  and  I  would  yield  1 
minute  of  that  to  the  gentleman  from  Florida. 

Mr.  Smith.  I  will  yield  to  the  gentleman  from  Texas. 

Mr.  Hall.  I  understand  we  have  2,860  border  patrol  positions  at 
this  time;  that  INS  says  it  can  only  hire,  train  and  place  400  border 
patrolmen  per  year. 

It  will  take  7  years  to  get  this  number  up  to  2,800  people. 

Now,  in  view  of  that  fact,  is  there  not  a  role  for  the  local  and 
State  law  enforcement  people  to  help  enforce  this  immigration 
law? 

Mr.  Graham.  Barnaby  Zohl,  Director  of  Congressional  Relations, 
has  an  answer  to  that,  if  you  would,  or  we  can  supply  that,  or  he 
can  speak  to  the  question. 

Mr.  Hall.  Supply  it. 

What  is  your  position  on  local  law  enforcement  in  helping  them 
try  to  corral  this  immigration  problem? 

Ms.  Baker.  We  have  not  given  much  thought  to  this  issue. 

I  think  that  the  local  counties  and  States  certainly  have  a  vested 
interest  in  seeing  that  immigration  law  is  enforced,  but  I  think 
that,  if  they  are  involved  in  enforcement,  it  would  have  to  be  han- 
dled very  carefully  and  certainly  through  the  INS  centralization. 
There  has  to  be  an  integrated  system,  because  the  danger  is  that 
you  would  have  varying  levels  of  enforcement  in  different  areas. 

Mr.  McMahon.  We  are  an  environmental  group,  and  we  really 
have  not  studied  this  problem. 

Mr.  Mazzoli.  Doctor,  in  your  testimony,  you  suggest  the  Immi- 
gration Service  would  abdicate  their  responsibility  to  screen  legal- 
ization applicants.  I  would  ask  you  at  some  point  to  look  at  the 
more  recent  formulation. 

They  have  changed  their  view  on  that  in  which  they  will  make  a 
personal,  face-to-face  interview  with  every  single  one,  not  just  a 
random  sampling.  They  will,  however,  continue  to  delegate  the  ini- 
tial contact  to  the  volunteer  agencies. 

Take  a  look  at  it,  and  if  you  still  feel  like  your  position  is  correct, 
let  us  know. 

Do  each  of  you  believe  there  is  some  displacement  of  U.S.  work- 
ers by  undocumented  workers  in  the  United  States? 

Mr.  Graham.  Without  question. 

Ms.  Baker.  Yes. 

Mr.  McMahon.  Absolutely. 

Mr.  Mazzoli.  My  time  has  expired. 

Mr.  McCoLLUM.  I  will  yield  back  my  time,  Mr.  Chairman. 

Mr.  Mazzou.  The  gentleman  from  Texas  is  recognized  for  3  min- 
utes. 

Mr.  Hall.  Do  any  of  you  feel  that  we  have  devoted  as  much  at- 
tention to  the  officials  in  Mexico  working,  helping,  trying  to  get 
them  to  work  with  us  on  this  immigration  problem? 

Mr.  McMahon.  Well,  the  way  I  understand  it,  the  Mexican  law 
holds  for  an  open  border  for  Mexican  citizens.  They  can  pass  back 


781 

and  forth.  I  think  there  have  been  some  studies  to  determine  the 
number  of  Mexicans  that  move  back  and  forth  across  the  border. 

The  Mexican  Government  has  conducted  a  large  study. 

Mr.  Hall.  Is  it  not  a  fact  that  the  last  regime  in  Mexico  had  in- 
dicated displeasure  at  this  immigration  bill? 

Mr.  McMahon.  Absolutely. 

Mr.  Hall.  What  about  the  present  administration? 

Mr.  McMahon.  I  don't  know  about  the  present  government,  but 
it  has  been  their  policy  over  the  years  to  look  at  the  illegal  immi- 
gration to  the  United  States  as  a  safety  valve  on  their  tremendous- 
ly difficult  economic  problems. 

Mr.  Hall.  As  long  as  they  take  that  position  toward  the  immi- 
gration problems  that  we  are  having  here,  do  you  think  they  are 
going  to  do  anything  to  help  us  enforce  this  law? 

Mr.  McMahon.  No,  I  don't. 

Mr.  Hall.  Do  all  of  you  share  that  view? 

Mr.  Graham.  Not  to  help  us  enforce  the  law;  there  comes  a  time 
when  nations  who  are  neighbors  have  somewhat  irreconcilable  dif- 
ference in  some  areas. 

We  may  be  at  that  point  in  this  area. 

Ms.  Baker.  There  are  aspects  of  immigration  control  in  this 
country  that  are  beneficial  for  Mexico,  and  I  think  that  that  is  rec- 
ognized. 

There  needs  to  be  more  dialogue.  I  don't  think  that  it  would  be 
appropriate  for  us  to  totally  frame  our  positions  and  our  legislation 
based  on  Mexico's  perceptions,  but  there  can  be  more  cooperation 
with  more  dialog  and  recognition  and  discussion  of  how  immigra- 
tion reform  can  be  mutually  beneficial. 

Mr.  Hall.  You  say  there  is  an  irreconcilable  conflict  of  interest 
between  the  United  States  and  Mexico? 

Mr.  Graham.  To  some  extent,  there  is  a  conflict  here  in  which 
these  two  governments  perceive  their  national  interests  in  contra- 
dictory ways,  and  we  will  have  to  do  what  we  see  fit. 

Mr.  Hall.  As  long  as  that  condition  exists,  it  is  going  to  be  a  dif- 
ficult proposition  to  enforce  this  immigration  law? 

Mr.  Graham.  Of  course,  it  is  going  to  be  difficult. 

Mr.  Mazzoli.  The  gentleman  from  Florida  is  recognized  for  three 
additional  minutes. 

Mr.  Smith.  To  throw  another  gloomy  statistic,  since  enforcement 
does  not  seem  to  work  all  that  well,  the  push  factors  are  not  going 
to  be  reconciled  at  least  for  the  short-term  and  we  don't  seem  to  be 
having  an  administration  at  this  moment  whose  thoughts  in  the 
coming  year  are  going  to  be  increasing  the  enforcement  capabili- 
ties. 

Look  at  the  legalization  process.  Even  the  committee  reports  and 
all  the  speakers  that  have  been  before  us  as  witnesses  have  also 
said  that  the  reality  of  the  situation  is  that  probably  about  20  per- 
cent of  the  people  who  will  be  eligible  under  the  legalization  plan 
will  step  forward.  What  about  those  other  80  percent?  What  will 
we  do  in  terms  of  the  impact  on  the  population  that  we  will  not 
have  any  control  over,  even  if  we  solve  all  these  other  problems? 

Mr.  Graham.  I  thought  that  was  Congressman  McCollum's  basic 
concern,  that  80  percent,  that  is  probably  not  a  bad  guess.  Nothing 
special  needs  to  be  done.  They  will  either  return  when  they  find 
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the  country  in  employment  terms  unhospitable,  or  they  will  avail 
themselves  of  legal  avenues. 

Mr.  Smith.  If,  in  fact,  they  find  it  inhospitable,  because  there  is  a 
commitment  to  enforce  sanctions,  but  we  are  dealing  now  with 
what  I  am  claiming  to  be  the  scenario  that  enforcement  and  sanc- 
tions are  going  to  be  less  than  adequate,  so  the  attrition  rate  is  not 
going  to  be  what  you  project.  There  is  going  to  be  a  large  impact 
there  and  a  movement,  I  believe,  the  magnet  attraction,  not  from 
the  amnesty,  but  the  lack  of  applying  for  amnesty  and  not  getting 
caught. 

These  people  will  be  sending  down  the  message  again,  et  cetera. 

Mr.  Graham.  I  would  be  discouraged  if  I  thought  that  the  Con- 
gress would  give  in  to  the  administration's  current  short-sighted 
view  on  the  amount  of  resources  that  are  appropriate  in  this  area. 

Mr.  Smith.  Oh,  well,  thank  you. 

Mr.  Mazzoli.  The  gentleman  from  Florida  is  the  newest  member 
of  our  subcommittee.  He  has  concentrated  over  the  last  6  days  of 
these  hearings  on  the  critically  important  issue  of  resources,  and  I 
think  that  his  comments  and  those  of  the  other  gentleman  from 
Florida,  point  up  the  fact  that  INS  has  got  to  have  more  people  and 
more  resources. 

Thank  you  very  much  for  your  testimony.  We  appreciate  it. 

We  will  call  our  second  panel,  but,  before  I  do,  I  would  like  to 
make  a  note  for  the  record.  We  have  just  been  joined  by  a  group  of 
young  students  from  Notre  Dame  University.  We  welcome  the  stu- 
dents here. 

TESTIMONY  OF  DALE  DE  HAAN,  CHAIRMAN,  COMMITTEE  ON  MI- 
GRATION AND  REFUGEE  AFFAIRS,  AMERICAN  COUNCIL  FOR 
VOLUNTARY  AGENCIES,  AND  DIRECTOR  OF  THE  IMMIGRATION 
AND  REFUGEE  PROGRAM  OF  CHURCH  WORLD  SERVICE; 
HOWARD  KOHR,  ASSISTANT  WASHINGTON  REPRESENTATIVE, 
AMERICAN  JEWISH  COMMITTEE;  AND  ALTHEA  SIMMONS,  EX- 
ECUTIVE DIRECTOR,  NATIONAL  ASSOCIATION  FOR  THE  AD- 
VANCEMENT OF  COLORED  PEOPLE 

Mr.  Mazzoli.  We  call  our  next  panel,  Mr.  Dale  de  Haan,  chair- 
man of  the  Committee  on  Migration  and  Refugee  Affairs,  Arneri- 
can  Council  for  Voluntary  Agencies,  and  director  of  the  Immigra- 
tion and  Refugee  Program  of  Church  World  Service;  Mr.  Howard 
Kohr,  assistant  Washington  representative,  American  Jewish  Com- 
mittee; and  Mrs.  Althea  Simmons,  executive  director.  National  As- 
sociation for  the  Advancement  of  Colored  People. 

Welcome. 

Perhaps  for  no  particular  reason,  we  had  this  witness  list  typed- 
up  Mr.  de  Haan,  Mr.  Kohr,  and  Mrs.  Simmons;  let's  proceed  that 
way. 

Mr.  DE  Haan.  I  am  here  in  two  capacities  today,  principally  as 
the  chairman  of  the  Migration  and  Refugees  Affairs  Committee  of 
the  American  Council  of  Voluntary  Agencies,  and  secondly  as  di- 
rector of  the  Immigration  and  Refugee  Program  of  the  Church 
World  Service. 

I  would  like  to  summarize  the  statement  which  I  have. 
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I  have  one  other  request,  Mr.  Chairman.  There  are  several  agen- 
cies associated  with  ACVA  who  would  like  to  submit  statements. 

I  think  that  will  be  done  in  the  next  few  days. 

Mr.  Mazzoli.  Certainly. 

Mr.  DE  Haan.  Mr.  Chairman,  members  of  the  subcommittee,  it  is 
a  pleasure  for  me  to  address  the  subcommittee  today  for  a  few  mo- 
ments with  respect  to  the  pending  legislation. 

As  I  am  wearing  two  hats,  I  will  make  every  effort  to  keep  dis- 
crete my  coments  for  ACVA  and  those  for  Church  World  Service, 
but  first  I  want  to  reaffirm  to  you  our  support  for  immigration 
reform  and  commend  you,  particularly  you,  Mr.  Chairman,  for 
your  leadership  in  this  area  over  the  past  several  years. 

Many  of  us  have  been  involved  in  the  current  reform  effort  since 
the  days  of  the  Select  Commission  and  many  years  before  that,  and 
have  a  lot  of  interests  tied  up  in  the  process  of  this  and  other  com- 
mittees in  forums. 

I  might  point  out,  we  have  an  investment  here,  because  we  are 
not  only  dealing  with  long-standing  commitments  of  the  voluntary 
agencies,  but  also  with  the  clients  of  voluntary  agencies,  both  docu- 
mented and  undocumented  aliens. 

I  will  first  comment  on  legalization. 

We  as  agencies  have  been  supportive  of  legalization  for  many 
years  for  the  reasons  outlined  in  our  statement.  We  would  empha- 
size, however,  that  the  very  reasons  for  legalization  argue  that  it 
be  done  comprehensively  with  a  cutoff  date  as  current  as  possible, 
and  without  any  discriminatory  application. 

We  want  to  compliment  the  subcommittee  for  recognizing  the 
important  role  voluntary  agencies  can  play  in  the  implementation 
of  any  legalization  program. 

However,  I  want  to  underscore  and  stress  in  behalf  of  the  agen- 
cies that  our  role  as  an  initial  buffer  between  the  Immigration 
Service  and  a  nervous  undocumented  community  can  only  be  effec- 
tive so  long  as  that  community  can  be  assured  of  our  independence 
from  government  authorities. 

In  this  connection,  it  would  be  helpful  if  the  legislative  history 
makes  clear  the  importance  which  this  subcommittee  places  upon 
the  independence  and  integrity  of  the  private  voluntary  agencies 
and  the  implementation  program. 

With  respect  to  refugee  admissions,  Mr.  Chairman,  and  putting 
everything  under  a  cap,  we  commend  you  for  your  leadership 
against  this  in  the  past.  We  oppose  the  overall  cap  for  the  reasons 
stated  in  our  statement. 

If  I  could  make  a  few  comments  for  Church  World  Service,  First 
of  all,  with  respect  to  employer  sanctions,  we  have  heard  a  lot  from 
our  member-denominations  in  the  National  Council  of  Churches  re- 
garding the  potential  discriminatory  aspects  of  employer  sanctions. 
This  is  a  major  concern.  The  concerns  of  the  people  in  the  Protes- 
tant churches  about  this  question  are  real  and  run  deep.  We  sug- 
gested in  our  written  statement  a  couple  of  approaches  to  sanctions 
to  which  the  subcommittee  might  wish  to  give  further  attention. 

The  one  that  I  would  like  to  underscore  is  the  one  on  sunset  pro- 
visions in  which  sanctions  are  used  for  a  period  of  tinie,  after 
which  they  are  reviewed.  We  feel  that  this  might  have  merit. 
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The  other  one  has  to  do  with  targeted  sanctions,  based  on  the 
pattern  and  practice  of  abuse. 

The  second  item  is  the  adjudication  and  asylum  question.  The 
subcommittee  is  aware  of  our  long  involvement  in  the  area  of 
asylum  here  in  the  United  States.  We  believe  the  independent  ad- 
ministrative system  in  the  bill  will  be  a  great  advance  in  this  field. 

We  do  foresee  the  potential  for  some  continuing  problems,  par- 
ticularly in  the  area  of  providing  timely  evidence  on  country  condi- 
tions and  summary  exclusion. 

Our  written  statement  contains  some  proposals  in  this  respect 
which  we  would  ask  you  to  consider. 

With  respect  to  numbers  and  preferences  and  the  question  of 
H-2  visas,  we  place  a  great  stock  in  the  recommendations  of  the 
Select  Commission  with  respect  to  both  numbers  and  preferences 
and  the  H-2  program. 

Namely,  that  there  is  no  evidence  that  current  immigration  runs 
counter  to  our  national  interest,  and,  secondly,  that  an  expanded 
H-2  program  is  unwise  in  the  context  of  legislation. 

Mr.  Mazzoli.  Mr.  de  Haan,  your  5  minutes  have  expired. 

Mr.  DE  Haan.  OK.  In  this  connection,  we  are  pleased  that  the 
current  bill  does  not  alter  numbers  and  preferences,  but  would  sug- 
gest that  the  current  H-2  law  as  it  is  on  the  books,  is  adequate  to 
carry  out  a  program  in  this  area. 

[The  complete  statement  follows:] 
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Mr.  Chairman,  members  of  the  Subcommittee,  It  Is  a  pleasure  for 
me  to  address  the  Subcommittee  today  with  a  few  comments  with  respect 
to  the  Immigration  Reform  and  Control  Act  (H.R.  1510)  in  my  capacity  as 
Chairman  of  the  Committee  on  Migration  and  Refugee  Affairs  of  the  American 
Council  of  Voluntary  Agencies  for  Foreign  Service  (ACVA) ,  which  includes: 


American  Council  for  Nationalities  Service 

American  Fund  for  Czechoslovak  Refugees 

Buddhist  Council  for  Refugee  Rescue  and  Resettlement 

Church  World  Service 

HIAS  (Hebrew  Immigrant  Aid  Society) 

International  Rescue  Committee 

Lutheran  Immigration  and  Refugee  Service 

Migration  and  Refugee  Services,  United  States  Catholic  Conference 

Polish  American  Immigration  and  Relief  Committee 

The  Presiding  Bishop's  Fund  for  World  Relief/The  Episcopal  Church 

Tolstoy  Foundation 

World  Relief  of  the  National  Association  of  Evangelicals 

YMCA  of  the  USA 


I  want  to  make  clear  first  of  all  that  all  of  the  agencies  listed 
above  support  immigration  reform.   Many  of  us  have  been  involved  ia  the 
current  reform  effort  dating  back  to  the  days  of  the  Select  Commission 
on  Immigration  and  Refugee  Policy  and  before,  and  have  been  participants  in 
the  processes  of  this  and  other  committees  and  forums.   As  you  know — and 
as  my  presence  today  hopefully  illustrates — we  have  a  considerable  invest- 
ment here,  as  whatever  may  ultimately  be  enacted  very  much  effects  both 
our  constituents  throughout  the  nation  in  houses  of  worship,  community 
centers,  and  elsewhere  and  our  clients,  which  Includes  Immigrants  and 
refugees,  the  documented  and  undocumented. 

Most  of  our  agencies  have  Interests  and  concerns  with  respect 
to  all  the  titles  of  the  proposed  legislation.   However,  as  a  committee 
of  agencies,  we  collectively  have  particular  interests  in  two  areas: 
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legalization  and  refugee  admissions  ceilings. 
Legalization 

Many  of  us  have  years-old  policies  for  the  legalization  of 
undocumented  aliens  in  the  United  States.   There  are  many  reasons  for 
this,  most  of  which  have  already  been  introduced  to  the  debate  on  immigra- 
tion reform  over  the  past  several  years.   For  the  most  part,  we  feel  there 
are  simply  no  viable  alternatives  to  legalization .   It  needs  always  to  be 
remembered  that  we  are  talking  about  the  fates  of  potentially  millions  of 
people  whose  permanent  presence  in  the  United  States  is  probably  a  fait 
accompli .   Massive  deportation  is  not  an  option,  either  practically  or 
morally.   While  there  are  other  measures  which  might  be  taken  to  pressure 
undocumented  persons  to  repatriate — such  as  a  retroactive  employer  sanc- 
tions— we  do  not  believe  they  would  result  in  the  departure  from  this 
country  of  substantial  numbers  of  undocumented  persons.   After  all,  we 
are  dealing  with  individuals  who  have  developed  ties  here--many  substantially 
so — and  have  basically  burned  their  bridges  with  their  homelands. 

Considering  all  this,  the  question  really  becomes,  in  our  view, 
is  it  best  that  this  "permanent"  population  be  here  legally  or  illegally? 
The  degree  of  exploitation  of  undocumenteds  that  we  and  our  constituents 
have  witnessed  have  led  us  to  conclude  that  legalization — and  a  generous 
one — is  the  avenue  upon  which  we  should  be  travelling. 

Let  me  make  a  few  comments  in  the  way  of  a  couple  of  principles 
which  we  feel  should  guide  the  development  of  a  legalization  program  through 
the  legislative  phase,  the  regulatory  phase,  and  beyond. 
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First,  the  program  should  be  comprehensive.   The  reasons  for  a 
legalization  program  seem,  to  us,  to  dictate  this.   Most  of  the  argu- 
ments are  commendably  covered  in  the  House  Committee  on  the  Judiciary 
report  from  last  year  on  H.R.  651A  (Report  97-890,  Part  1  pp.  35-36), 
namely,  (1)  to  enable  the  Immigration  and  Naturalization  Service  to  use 
its  limited  enforcement  resources  in  other  useful  areas,  (2)  to  allow 
qualified  aliens  to  contribute  more  to  society,  (3)  to  provide  for  the 
first  time  reliable  data  on  the  source  and  characteristics  of  undocumented 
aliens  to  further  facilitate  enforcement  efforts  to  curtail  future  flows, 
and,  most  importantly,  (4)  to  prevent  exploitation  of  this  vulnerable  sub- 
class.  All  of  these — and  particularly  the  last — point  toward  a  program 
which  covers  comprehensively  the  undocumented  population  and  eliminates 
the  undocumented  subclass. 

Being  "comprehensive"  could  mean  a  couple  of  things  in  practical 
terms.   First,  it  means  that  the  cut-off  dates  for  the  program  should  be 
made  current,  for  all  the  reasons  outlined  above.   Secondly,  it  means  the 
program  should  be  inclusive,  within  the  cut-off  dates  eventually  legislated 
and  the  appropriate  exclusions  of  the  law.   As  we  believe  this  to  be  the 
intent  of  Congress,  we  would  like  for  this  to  be  made  clear  if  not  in  the 
bill  itself,  then  in  its  legislative  history.   We  would  be  prepared  to 
work  with  the  Subcommittee  on  appropriate  language  to  this  end,  if  necessary. 
Our  experience  last  year  in  discussing  potential  regulations  indicates 
that  such  clarity  of  intent  becomes  important   in  the  framing  of  implementing 
regulations  and  the  designing  of  the  legalization  program. 

A  second  principle,  in  addition  to  being  comprehensive,  is  that 
it  is  important  to  the  success  of  the  legalization  program  that  the  indepen- 
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dence  and  integrity  of  private  voluntary  agencies  assisting  in  the  program 
be  recognized.   We  applaud  the  Congress  for  recognizing  the  important  role 
we  as  agencies  can  play  in  the  legalization.   We  believe  our  involve- 
ment in  screening  and  application  acceptance  will  be  advantageous  to  the 
intent  of  the  program  as  a  whole,  and  will  also  help  provide  added  safe- 
guards to  those  applicants  whose  status  may  be  unclear,  or  for  those  who 
are  clearly  ineligible  to  apply  for  legalization.   However,  our  involvement 
in  this  way  can  only  be  effective  so  long  as  the  undocumented  population 
is  assured  of  our  independence  from  government  authorities,  namely  the 
Immigration  and  Naturalization  Service,  and  that,  thereby,  the  presence 
of  undocumenteds  in  our  offices  will  not  result  in  their  deportation.   It 
is  important,  then,  that  one  of  the  fundamentals  of  our  involvement  with 
government  agencies  in  tliis  program  be  the  concept  of  a  cooperative 
endeavor  as  against  control.   We  have  worked  effectively  with  government 
agencies  in  the  past  in  the  implementation  of  programs  of  joint  interest  and 
believe  such  a  cooperative  endeavor  can  be  worked  out  in  this  case.   It  is 
our  request,  again,  then,  that  the  legislative  history  make  clear  the 
importance  which  this  Subcommittee  places  upon  our  independence  as  described 
within  the  above  context. 

Refugee  Admissions 

Another  area  in  addition  to  legalization  in  which  we  as  agencies 
have  great  concern  is  that  refugees  be  kept  out  of  this  bill.   We  shared 
the  concerns  of  many  last  year  regarding  efforts  to  place  a  legislated 
ceiling  on  the  numbers  of  refugees  and  immigrants  to  be  admitted  each  year. 
There  was  also  an  attempt  in  the  other  body  to  provide  a  Congressional  veto 
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over  refugee  admissions  above  a  "normal  flow."  As  you  know,  these  attempts 

did  not  succeed.   We  think  this  was  wise  and  encourage  the  Subcommittee 

to  oppose  any  efforts  to  merge  refugee  admissions  procedures  into  the  bill. 

As  the  Subcommittee  knows,  the  Refugee  Act  of  1980  established 
a  procedure  in  which  the  Administration  and  Congress  consult  in  determining 
refugee  admissions  ceilings  for  the  subsequent  fiscal  year.   This  con- 
sultation procedure  has  been  in  place  for  three  years  and,  in  our  view,  has 
been  an  adequate  mechanism  for  regulating  annual  admissions.   This  being 
the  case,  we  do  not  see  the  necessity  to  enact  modifications  to  the  process 
which  are  both  radical  and,  in  fact,  harmful.   Both  a  legislated  cap  and 
a  legislative  veto  of  admissions  over  a  "normal  flow"  complicate  the 
country's  ability  to  react  quickly  at  precisely  those  times  when 
flexibility  is  most  needed. 

Conclusion 

Again,  I  want  to  thank  the  Subcommittee  for  this  opportunity 
to  share  with  you  some  of  the  views  of  the  agencies  represented  on  the 
Migration  and  Refugee  Committee  of  ACVA.   We  xjant  you  to  be  assured  of 
our  desire  for  good  reform  and  of  our  commitment  to  work  with  you  to 
this  end. 
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Mr.  Chalrm.Tn,  members  of  the  Subcommittee,  it  is  a  pleasure 
for  me  to  address  the  Subcommittee  today  with  a  few  comments  with  res- 
pect to  the  Immigration  Reform  and  Control  Act  (II. R.  1510)  in  my  capacity 
as  Director  of  the  Immigration  and  Refugee  Program  of  Church  World 
Service.   We  and  our  member  Protestant,  Anglican,  and  Ortliodox  denominations 
are  very  much  interested  in  immigration  reform.   We  have  been  involved 
in  the  current  reform  effort  dating  back  to  the  days  of  the  Select 
Commission  on  Immigration  and  Refugee  Policy  and  before,  and  have  been 
participants  in  the  processes  of  various  Congressional  committees  and 
other  forums.   As  you  know — and  as  my  presence  today  hopefully  illustrates — 
we  have  a  considerable  investment  here,  as  whatever  may  ultimately  be 
enacted  very  much  effects  both  our  constituents  throughout  the  nation  in 
churches,  community  centers,  and  elsewhere  and  our  clients,  which  include 
immigrants  and  refugees,  the  documented  and  undocumented. 

You  would  be  interested  to  know  that  virtually  all  our  32  member 
denominations  have  at  their  highest  levels  examined  and  debated  the 
Simpson-Mazzoli  bill.   In  many  cases,  denominational  assemblies  have 
voted  on  specific  policies  related  to  immigration  reform  covering  many 
of  the  issues  which  the  Subcommittee  is  looking  at  in  its  current  hearings. 
Today,  we  represent  these  views. 

It  will  not  be  necessary  for  me  to  make  specific  reference  to 
the  proposed  legalization  program  or  to  possible  amendments  to  include 
refugee  admissions  in  the  subject  bill.   Our   views  on  these  matters  are 
covered  within  the  testimony  today  of  the  Committee  on  Migration  and 
Refugee  Affairs  of  the  American  Council  of  Voluntary  Agencies  for 
Foreign  Service  (ACVA) , 
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Employer  Sanctions 

One  concern  we  have  is  with  the  increase  in  discrimination  in 
hiring  which  may  result  from  employer  sanctions.   Much  has  already  been 
said  about  this,  so  I  do  not  intend  to  belabor  the-  point.   However,  I 
would  like  to  highlight  a  couple  of  possible  approaches  which  were  dis- 
cussed last  year  and  which  peaked  the  interest  of  the  Protestant  commu- 
nity.  We  would  strongly  urge  the  Subcommittee  to  consider  seriously 
in  its  current  deliberations  the  following  options. 

One  option  is  the  "sunsetting"  of  employer  sanctions  after  an 
appropriate  trial  period.   This  possibility  was  considered  last  year,  but, 
in  the  end,  was  voted  down.   However,  we  believe  the  intensity  of  minority 
concerns  expressed  in  the  last  few  months  not  only  by  minority  organizations 
but  also  by  minorities  and  others  in  our  own  pews  justify  a  much  closer 
look  at  a  sunset  provision.   The  history  of  immigration  legislation,  in  our 
experience,  is  that  once  it  becomes  law,  the  Congress  does  not  want  to 
touch  this  contentious  area  again  for  several  years.   A  sunset  provision 
would  overcome  this  tendency  and  force  an  evaluation  of  the  discriminatory 
impact  of  sanctions. 

Another  option  is  to  target  the  sanctions,  at  least  for  the  time 
being,  to  employers  who  have  a  history  of  hiring  undocumented  aliens  or 
who  are  known  hirers  of  undocumenteds .   This  approach,  the  so-called 
"Schroeder  Amendment",  also  came  under  consideration  last  year,  but  time 
did  not  permit  it  to  be  fully  debated.   Our  own  calculations  at  the  end  of 
the  last  session  showed  the  amendment  gaining  in  support. 

This  approach  Is  a  compromise  on  the  employer  sanctions  issue  that 
holds  promise  for  reducing  the  potential  for  ethnic  discrimination.   It 
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provides  for  a  selective  application  of  employer  sanctions,  as  not  all 
employers  would  be  required  to  examine  identity  documents,  only  those 
who  have  been  identified  as  problem  employers.   Since  not  all  employers 
would  be  under  the  threat  of  prosecution  for  hiring  undocumented  persons, 
not  all  employers  would  have  an  incentive  to  avoid  hiring  ethnic  applicants. 
This  would  substantially  reduce  the  threat  of  discrimination  in  employment. 
In  addition,  the  fact  that  the  Attorney  General's  enforcement  efforts  would 
be  focussed  on  a  smaller  number  of  employers  means  that  there  could  be 
better  supervision  of  the  hiring  practices  of  employers. 

From  the  perspective  of  efficient  use  of  enforcement  resources, 
this  approach  is  highly  desirable.   Instead  of  wading  through  the  hiring 
records  of  all  employers,  the  Attorney  General  could  direct  attention 
to  the  few  employers  who  are  shown  to  have  violated  the  law.   This  is 
a  common-sense  approach.   Based  on  current  enforcement  of  the  labor 
laws,  the  INS  personnel  already  know  who  the  big  employers  of  undocumented 
aliens  are.   This  approach  allows  the  Attorney  General  to  do  what  he 
has  long  wanted  to  do:   prevent  employers  from  continuing  to  hire  the 
undocumented,  even  after  they  are  caught. 

From  the  perspective  of  employers,  this  should  be  a  highly 
desirable  substitute,  as  it  would  allow  the  millions  of  innocent  employers 
to  escape  any  paperwork  duties.   Only  those  who  have  been  warned  of  their 
violations  through  the  administrative  process  can  expect  to  have  the 
duty  of  examining  documents  placed  upon  them. 

Again,  we  urge  that  these  two  approaches  be  considered  as  ways 
of  addressing  the  discrimination  issue. 
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Adjudication  and  Asylum 

A  long-term  concern  we  have  had  is  with  the  area  of  adjudication 
and  asylum.   In  this  connection,  we  believe  the  subject  sections  of 
H.R.  1510  make  significant  advances  in  the  field. 

If  our  comments  are  a  bit  lengthy,  it  is  because  our  commitment 
to  this  area  has  historically  run  deep.   We  have  been  in  the  forefront 
in  the  area  of  asylum  for  many  years,  and  have  been  intensively  involved 
over  the  past  decade  with  Haitians  and,  now,  refugees  from  Central  America. 
We  saw,  ten  years  ago,  that  our  asylum  procedures  in  the  United  States  were 
very  much  undeveloped.   The  system  was  ripe  for  abuse,  and  indeed  the 
courts  over  the  past  intense  decade  as  well  as  the  political  process  it- 
self were  important  in  addressing  certain  abuses  and  in  protecting  those 
needing  safe  haven  in  our  country.   It  has  become  clear  to  us — just  as  it 
has  to  the  Subcommittee — that  it  is  essential  that  we  reform  the  administra- 
tive system  for  asylum  application.   There  has  been  a  general  trend 
among  countries  with  similar  legal  traditions  to  our  own  and  which  are 
burdened  by  the  asylum  phenomenon  to  streamline  asylum  procedures. 
Certainly,  our  own  backlog  of  over  130,000  applications  for  asylum 
requires  that  we  take  a  hard  look  at  reform.   We  think  the  direction 
to  go  is  the  one  the  Subcommittee  has  taken:   to  professionalize 
the  cadre  of  officers  and  judges  administering  and  adjudicating  asylum 
claims  and  to  establish  an  independent  administrative  board  to  oversee 
their  actions. 

As  the  Subcommittee  has  witnessed,  one  of  the  most  difficult 
aspects  of  this  kind  of  reform  is  to  streamline  without  infringing  upon 
the  essential  rights  of  those  subject  to  the  process.   In  this  connection. 
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permit  me  to  note  that  we  will  be  supporting  amendments  to  strength>in 

judicial  review  of  asylum  denial  and  to  proffer  a  few  observations. 

I.   The  reforms  of  11. R.  1510,  while  laudable,  may  still,  in  our 

view,  not  offer  the  kind  of  "speedy"  process  basic  to  our  system.   The 

major  "bottleneck"  v;hich  would  probably  remain  is  one  identified  by  the 

Committee  on  the  Judiciary  report  of  last  year  on  H.R.  651^,  which  states, 

the  facts  support  the  position  that  administrative  short — 
comings. . .has  caused  the  enormous  backlog  in  asylum 
cases.   There  are  now  110,000  asylum  cases  pending  in 
the  Executive  Branch.   Today,  it  takes  the  State  Depart- 
ment four  months  to  respond  to  an  INS  request  for  a 
country  conditions  report.   (Report  97-890,  Part  1, 
p.  53) 

As  the  Subcommittee  well  knows,  the  State  Department  "bottleneck"  is 

caused  by  the  need  for  "advisory  opinions"  from  that  department  to 

document,  for  those  administering  and  adjudicating  asylum  claims, 

the  country  conditions  in  the  homeland  of  the  applicant.   The  problem 

is,  in  essence,  one  of  evidence  and  its  timely  provision  in  the  asylum 

process . 

Therefore,  it  is  essential,  we  think,  that  reforms  in  the  asylum 
area  also  include  provision  for  speedier  methods  for  obtaining  reliable 
evidence  on  country  conditions.   We  would  be  pleased  to  work  with  the 
Subcommittee  on  appropriate  language  to  this  end.   For  the  present, 
however,  the  following  concpts  we  believe  to  be  worthy  of  the  Subcommittee's 
attention. 

First,  we  suggest  that  there  should  be  within  the  process  an  entity 
with  specific  responsibility  for  ensuring  that  adequate  and  appropriate 
evidence  is  readily  available  to  the  proposed  U.S.  Immigration  Board 
(USIB)  and  the  Administrative  Law  Judges  under  its  supervision.   This 
might  be  facilitated  by  the  establishment  of  an  advisory  committee  or  panel 
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under  the  supervision  of  the  USIB  which  would,  on  its  behalf,  ensure  that 
country  profiles  are  under  constant  preparation  and  are  constantly  updated. 
This  advisory  body  could  be  composed,  for  example,  of  experts  from  the  private 
sector,  as  well  as  knowledgeable  persons  from  government. 

We  want  to  assure  the  Subcommittee  of  our  sensitivity  to  "over- 
bureaucratizing"  the  asylum  process.   Certainly,  whenever  we  add  layers 
to  the  process  there  is  the  potential  for  yet  another  bottleneck. 
However,  in  this  instance  we  believe  the  reform  suggested  expedites,  rather 
than  complicates,  the  system. 

Second,  we  may  need  to  think  about  variegating  our  sources  of 
evidence  on  country  conditions  to  a  greater  extent  than  exists  in  the 
current  system.   It  would  possibly  be  desirable  to  reduce  our  central 
dependence  upon  the  Department  of  State's  assessments  and  to  rely  also 
upon  the  relevant  judgments  of  international  tribunals  to  which  the 
United  States  is  a  party,  determinations  of  the  United  Nations  High 
Commissioner  for  Refugees  as  v/ell  as,  potentially,  other  International 
organizations,  and  so  forth.   In  this  way,   the  system  would  not  be  depen- 
dent upon  timely  contributions  of  evidence  from  any  single  source,  but 
could  be  assured  of  evidence  from  several  sources. 

Finally,  it  may  be  necessary,  in  the  interests  of  a  speedy, 
yet  fair,  process,  to  permit  or  even  encourage  some  rebuttable  pre- 
sumptions in  favor  of  applicants  from  select  countries  which  are  known 
to  violate  consistently  the  rights  of  their  citizens.   Such  presumptions 
could  be  stated  by  the  USIB  on  the  recom.mendation  of  the  asylum  advisory 
committee.   We  would  envision  the  burden  of  proof  in  these  cases  remaining 
with  the  applicant,  in  that  the  applicant  would  still  be  required  to  make 
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a  showing  as  to  his/her  persecution  or  fear  of  persecution,  membership 
in  a  class  subject  to  persecution,  and/or  other  such  relevant  testimony 
or  evidence.   However,  because  a  rebuttable  presumption  would  exist  in 
favor  of  applicants  from  select  countries,  the  standard  of  proof  required 
of  these  applicants  would  be  lower  than  in  cases  of  individuals  from 
countries  for  which  such  presumptions  do  not  apply.   Further,  because  such 
presumptions  are  rebuttable,  counsel  for  the  government  would  be  in  the 
position,  in  any  case  where  it  felt  it  appropriate,  to  present  evidence 
contesting  the  presumption. 

It  is  important,  we  think,  to  keep  the  asylum  process  in  perspective  as 
but   a   part— albeit  an  important  one — of  our  overall  immigration  law 
and  policy.   Certainly,  as  an  important  element  in  our  historic  commitment 
to  assisting  the  oppressed,  our  asylum  policies  have  tremendous  symbolic 
Importance.   Indeed,  also,  many  of  our  friends  around  the  globe  look  to  us 
as  an  example  of  how  they  should  treat  the  matter  of  political  asylum. 
In  this  sense,  our  asylum  laws  and  policies  are  of  immense  importance. 

But  we  must  also  remember  that,  for  the  United  .States,  we  are  not 
talking  about  an  inordinate  asylum  burden  in  numerical  terms.   l>fhile 
we  at  present  have  an  accumulation  of  over  130,000  asylum  applications, 
this  backlog  is  one  which  has  developed  over  several  years.   In  any  given 
year  in  the  asylum  field,  we  are  not  likely  to  be  addressing  more  than  a 
small  percentage  of  our  total  immigration.   The  Subcommittee  is  to  be 
commended  for  recognising  both  the  symbolic  and  substantive  importance 
of  reform  as  a  necessary  step  in  maintaining  the  integrity  of  the  asyluir. 
process,  but  also  deserves  praise  for  not  limiting  the  process  to  a 
degree  not  reflective  of  the  actual  number  of  asylum  applications  we 
will  probably  be  receiving  in  any  given  year. 
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II.   The  Committee  on  the  Judiciary,  as  we  have  stated,  has  out- 
lined some  admirable  reforms  in  the  adjudication  and  asylum  area.   We 
suggest  that  it  might  enhance  those  reforms  if  the  Subcommittee— or 
even  the  full  Committee-were  to  describe  in  the  legislative  history  the 
general  credentials  of  the  types  of  individuals  it  would  see  serving  as 
Administrative  Law  Jddges  or  on  the  USTB.   We  are  prepared  to  assist  in 
this  task.   It  might  be  desirable  for  example,  for  it  to  be  stated  on 
the  record  that  nominees  for  ALJ  positions  must  be  lawyers  with  training 
or  experience  in  a  related  field  of  law,  such  as  administrative  procedure, 
immigration,  civil  rights,  or  international  law. 

III.   Finally,  with  respect  to  the  adjudication  and  asylum  sections 
of  the  bil] ,  permit  me  to  make  a  few  comments  regarding  the  proposed 
"summary  exclusion"  procedures.   We  admittedly  are  somewhat  nervous  about 
this  procedure,  considering  the  potential  that  genuine  refugees  would 
be  excluded.   Granted,  there  are  healthy  protections  in  H.R.  1510  against 
such  a  possibility.   However,  a  particular  problem  we  foresee  is  that, 
based  on  our  experience,  applying  for  asylum — and  even  communicating  to 
a  judge  or  official  one's  intention  to  apply  for  asylum — often  requires 
knowledge  of  technical  terms  not  readily  known  to  refugees  seeking  safe 
haven  here. 

We  have  witnessed  instances  in  which  Immigration  officers  have 
made  good  faith  efforts  to  determine  whether  an  individual  seeks  asylum 
in  the  U.S.,  but  because  that  individual  was  unable  to  articulate  his 
intentions  with  the  requisite  technical  vocabulary,  he  was  turned  away. 
We  have  later  found  that  many  of  these  Individuals  did  indeed  suffer 
persecution  in  their  home  countries,  but  simply  did  not  have  the  knowledge 
or  wherewithal  at  the  time  of  attempting  an  entry  into  tlie  U.S.  to 
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explain  their  plight  In  terms  which  woald  Immediately  Identify  them  as 
asylum  applicants. 

To  give  an  example,  we  are  aware  of  one  instance  In  which  INS 
officials  asked  directly  a  group  of  Haitians  through  a  Creole  interpreter 
whether  they  intended  to  apply  for  asylum.   The  entire  group  replied  with 
a  resounding,  "No."   Later  investigation  revealed  that  the  interpreter 
had  used  the  Creole  transliteration  of  the  word  "asylum,"  which  in  that 
language  has  nothing  to  do  with  refugee  status,  but  has  everything  to  do 
with  the  state  of  one's  mental  health.   Upon  further  questioning,  it  was 
revealed  that  many  in  the  group  did  in  fact  intend  to  apply  for  asylum 
and  desired  counsel. 

It  is  our  recommendation,  therefore,  that  persons  seeking  to  enter 
the  United  States  without  appropriate  documents  be  informed  not  only  of 
their  right  to  a  hearing,  but  also  of  their  right  to  representation  as 
set  forth  in  section  292  of  the  Immigration  and  Nationality  Act.   In 
this  way,  refugees  seeking  to  enter  would  be  made  aware  of  the  possibility 
of  assistance  of  a  technical  nature  (i.e.,  legal  counsel)  in  articulating 
their  claims  to  asylum. 

Numbers  and  Preferences/Temporary  Workers 

In  our  own  consideration  of  both  numbers  and  preferences 
questions   and  temporary  workers,  we  have  given  great  importance  to  the 
recommendations  of  the  Select  Commission  en  Immigration  and  Refugee  Policy. 
The  Select  Commission  found  no  evidence  that  current  immigration  runs 
counter  to  our  national  interests  and  reaffirmed  our  historic  emphasis 
on  family  reunion.   In  this  connection,  we  are  pleased  by  the  ireaf f irmation 
of  the  Committee  on  the  Judiciary  last  year  of  this  historic  commitment  in 
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not  amending  the  current  law  pertaining  to  the  immediate  relative  and 
preference  immigration  programs. 

As  for  temporary  workers,  the  Select  Commission  advised  against 
the  establishment  of  an  expanded  temporary  worker  program.   V.'e  concur 
with  this  and  suggest  that  the  H-2  visa  program  in  current  law  is  adequate. 
While  there  may  be  important  adjustments  which  need  to  be  made  to  the 
program,  these  can  probably  be  accomodated  through  administrative  measures 
with  Congressional  oversight  as  needed. 

Conclusion 

Again,  T  want  to  thank  the  Subcommittee  for  this  opportunity 
to  share  with  you  some  of  the  views  of  Church  World  Service  and  the 
Protestant,  Anglican,  and  Orthodox  churches  we  represent.   We  want  you 
to  be  assured  of  our  desire  for  good  reform  and  of  our  commitment  to 
work  with  you  to  this  end. 
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RELIGIOUS   CONCERNS    IN    IMMIGRATION   POLICY 

Religious   groups   have   an   interest   in  immigration   policy,    as    in   all   public 
Dolicy,    because   of   our   desire    that     ethical   considerations   should   guide    govern- 
mental  conduct.      This    concern   is   heightened   by    the    fact    that    immigrants   and 
refugees    are   politically   powerless    —    they   do   not   vote   —   and   as    readily    identii- 
fiable   minorities    are    too   easily   made   scapegoats    of   national   or    local   problems. 
In  Jewish    and   Christian    traditions    there   are   powerful    reminders    that   sojourners 
and   aliens   are   God's   people,    and   the   obligations    to    deal    fairly   extend   to    those 
outside    the   nation. 

The   current   drive    for   immigration   reform   focuses    primarily   on   a    failure   of 
immigration   law  enforcement  which   has    resulted   in   the    illegal   immigration   of 
millions    of   peoole,    up    to  six  million   of  whom   remain   as    residents.       In   addition, 
crises    in  Central  America   and   continuing   repression   in  Haiti   have   driven   thousands 
of   desperate   people    to   seek    refuge    in   the   United   States,    only    to«be   denied   shelter 
by   administrations   more    concerned  with   political   alliances. 

We   believe    the   main   ethical   principle    relevant    to   discussion   of   immigration 
is    the   Golden   Rule,    "Do    unto   others   as   you  would  have    thera  do    unto   you."      While 
recognizing    that    the    realities   of   national   sovereignty    require   differences   of 
treatment   of   people   of   other   nationalities,   we   insist    that   basic   principles   of 
fairness   and   certain   fundamental   substantive    rightn    are   applicable    to   all   people. 
These   ethical   criteria,    as    interpreted  by    denominational   policy   statements,    will 
be    anolied    to    the   major    topics   of   HR   1510, this   year's   vehicle    for   immigration 
reform. 

ENFORCEffiNT 

"_!'.i    current    crisis   bein'?   chiefly   one   of    i.nadecuatc    abilities    to   t;nforce    t.ia 
i:;:ni;2ration    lav;,    the   public    demands   more   effective   enforcement.      Presently,    illagal 
inLTigration   is   harnful    to   US    citizens,    who   must   coOTete    for   jobs   with    tnose   des- 
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perate   for  any  employment.      It   is  harmful   to   illegal   inmiigrants    them- 
selves  as    C'lieir   illegal   status   makes    them  easy   prey    for  exploitation   by   employers 
and   others.      More   effective   enforcement   of   US    immigration    law    is   needed    to    reduce 
these   dangers. 

We    insist   also    that    increased   enforcement    not   be    regarded   as   a   complete   solu- 
tion   to    the   problem  of   illegal    immigration.      At   best    it   guarantees    a    life   of    grind- 
ing poverty    to   many   non-US    citizens.      .\   comprehensive,    international   approach    to 
illegal   immigration   is    needed.      This   will    require    larger   and   more   effective    devel- 
opment  .issistance   programs,    careful   adjustment   of    trade    and   investment      policies, 
and   a    firm   commitment    to    international   protection   of   human    rights. 

The   basic   goals   of   immigration    law   enforcement   should  be: 

-  protect    the   access   of   US  workers    to   jobs 

-  protect   employers    from   unfair  wage   competition    through    use   of   illegal 
foreign   labor 

-  protect    the  basic   rights   of    undocumented  workers. 

While    the    first   of    these   has    dominated   debate   on   immigration   policy,    the   others 
are   also   valid   interests.      Innocent   employers    deserve   protection    from   the    unfair 
advantage   gained  by    cheap   labor.       In  some   sectors    of    the   economy    this    may    ulti- 
mately   require   a   review   of    the    terms   of   international    trade. 

Protection   of    the   rights    of    undocumented   immigrants    is    not   only   just,    but 
helpful    to    fair  enforcement.      It   Is   a   dangerous    notion    to    imagine    that   denying   rights 
to   any   group    can  benefit   society.      Illegal    inmigrants    are   human   beings   entitled 
to   basic    fairness,    and   this   should   include    the   protection   of    their   rights    to    recover 
damages    from   those  who  have  wronged   them,    as   well   as    fair  hearings   and   basic   due 
process   of    law   in   deportation  proceedings. 

EJ^LOYER  sa:;ctioaS 


"e   understand    the   proposals    for   er.ployer   sanctio.is    as   atterr.pts    to    reverse    the 
effects    of    the   so-called   "Texas    Proviso"    in   current    law  which   exempts   employers 
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from  the  prohibitions  against  harboring  aliens.   By  prohibiting  employment  of 
persons  without  identity  documents,  the  employer  sanctions  provisions  would  pro- 
tect the  interests  of  US  ^rorkers.   The  provisions  have  major  flaws,  however,  in 
other  respects. 

1.  Under  employer  sanctions,  a  disproportionate  share  of  the  risks  of  en- 
forcement will  fall  on  ethnic  Americans. 

Although  employer  sanctions  passed  only  in  the  Senate  last  year,  some  employers 
assumed  it  was  law  and  began  requiring  their  Hispanic  employees  to  produce  proofs 
of  citizenship  or  legal  residency.   Based  on  past  experiences  of  employment  dis- 
crimination, we  fear  that  ethnic  Americans  will  more  frequently  be  asiced  to  pre- 
sent documents,  more  frequently  have  their  documents  questioned,  and  more  frequently 
be  denied  jobs  as  employers  seek  to  error  on  the  "safe  side"  of  risks  of  punish- 
ment.  Given  the  lack  of  an  effective  penalty  for  misuse  of  the  proposed  worker 
identification  card,  we  fear  that  some  local  police  forces  and  others  will  more 
frequently  demand  it  of  ethnic  Americans.   These  are  heavy  risks  to  impose  on  a 
disadvantaged  group. 

2.  The  bill  presumes  all  employers  are  guilty  of  violating  the  immigration  law. 

Although  it  is  widely  known  that  certain  regions  of  the  country,  certain  sec- 
tors of  employment,  and  even  certain  specific  employers  are  the  major  employers  of 
illegal  immigrants,  the  proposed  system  of  employer  sanctions  will  impose  on  all 
emDloyers  a  duty  of  recording  documents.   This  is  unfair  to  the  millions  of  employ- 
ers who  have  engaged  in  no  illegal  conduct.   Such  record-keeping  burdens  might  be 
more  justified  if  the  practices  of  employing  illegal  immigrants  v;ere  more  wide- 
spread, but  the  practices  are  in  fact  identifiably  concentrated.   The  burden  on 
innocent  employers  also  increases  the  risks  of  ethnic  discrimination  as  employers 
seek  shortcuts  such  as  denying  applications  to  those  who  appear  "illegal"  in  t.ie 
eyes  of  the  employer.   Both  enployer  and  job  applicant  are  made  victims  by  this 
aspect  of  the  law. 

Particularly  since  the  release  of  the  General  Accounting  Office  reoort  on 
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the  effectiveness  of  employer  sanctions  we  have  had  grave  doubts  about  the  wisdom 
of  this  policy,  and  we  would  encourage  the  Subcomoittee  to  energetically  seek  for 
other  options.  Nonetheless,  recognizing  that  employer  santions  is  the  leading 
legislative  proposal  for  immigration  law  enforcement,  we  urge  the  Subcommittee  to 
craft  a  proposal  that  will  minimize  the  risks  of  ethnic  discrimination  and  abuses 
of  enforcement  tools. 

The  first  alternative  approach  we  urge  you  to  consider  is  that  offered  by 
Representative  Schroeder  in  the  last  Congress,  which  would  require  record-keeping 
only  by  chose  employers  with  a  kno(im  history  of  violations  of  either  the  labor 
laws  or  the  immigration  laws.   This  approach  could  be  integrated  into  the  existing 
scheme  of  the  bill  by  requiring  the  employer  who  receives  an  administrative  ci- 
tation to  begin  keeping  records  of  employees  and  applicants  for  employment. 

IVhere  the  bill  now  provides  a  fine  for  violation  repeated  after  the  citation, 
a  violation  of  the  law  established  from  the  employment  records  would  also  result 
in  a  fine.   In  essence  this  would  be  parallel  to  the  plan  of  the  bill,  with  the 
exception  that  there  would  be  no  duty  to  record  applicant's  citizenship  documents 
until  a  citation  was  issued  and  there  would  be  a  dual  "trigger"  of  the  recording 
duty  in  that  either  an  immigration  or  a  labor  law  violation  would  result  in  a 
citation  and  order  to  record  documents.   Traditional  notions  of  fairness  require 
that  probable  cause  be  shown  before  Che  government  proceed  with  prosecution.   The 
examole  of  the  Voting  Rights  Act  demonscrates  that  heightened  administrative  super- 
vision of  conduct  can  be  appropriate  where  there  is  a  history  of  misconduct.   These 
same  principles  of  fairness  and  practical  enforcement  efforts  should  apply  in  the 
oroposed  employer  sanctions.   We  believe  chis  variacion  on  Che  bill  merits  the 
support  of  the  subcommittee. 

Another  alternative  is  to  provide  for  Che  "sunset"  of  emcloyer  sanctions,  at 
which  tine  a  review  of  any  resulting  emoloymenc  discrimination  would  De  consid- 
ered  in  reauthorizing  the  program.   If  employer  sanctions  are  adopted  in  their 
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present  form,  we  believe  this  review  procedure  would  be  essential  to  carry  out  the 
national  commitment  to  prevent  employment  discrimination. 

We  hope  that  this  committee  will  also  consider  provisions  which  would  be  comple- 
mentary to  a  system  of  employer  sanctions.   Any  measures  which  aid  undocumented  persons 
in  protecting  themselves  from  exploitation  will  ultimately  benefit  the  whole  community 
as  the  unfair  effects  of  that  exploitation  are  reduced.   Among  the  provisions  which 
should  be  considered  is  a  grant  of  authority  to  the  Attorney  General  to  grant  legali- 
zation to  illegal  immigrants  who  cooperate  in  the  prosecution  of  violations  of  the 
law  (immigration  or  criminal)  in  cases  of  egregious  exploitation.   This  would  not  only 
aid  the  particular  prosecutions,  but  would  act  as  a  general  deterrent  to  employers 
or  others  who  would  know  that  an  alien  had  the  ability  to  seek  such  protection  from 
the  Attorney  General. 

We  urge  the  Subcommittee,  in  its  responsibilities  for  oversight  and  authorization, 
to  carry  out  its  commitment  to  effective  and  fair  enforcement.   The  improvement  of 
the  service  functions  of  the  Immigration  and  Naturalization  Service  will  reduce  the 
number  of  cases  which  lapse  into  illegal  status  and  the  number  of  applicants  whose 
frustration  induces  them  to  ignore  the  law.  And  improved  training  and  support  for  the 
Border  Patrol  are  urgently  needed  to  reduce  the  instances  of  misuse  of  authority  and 
maltreatment  of  suspected  illegal  entrants. 

ASYLUM  .ADJUDICATION 

Our  several  religious  traditions  cherish  the  heritage  of  religious  freedom  and 
the  role  the  United  States  has  played  as  a  refuge  from  persecution.   Even  in  the  face 
of  demands  that  our  future  role  be  more  limited,  we  cannot  deny  to  others  a  fair  chance 
to  have  the  benefits  of  a  refuge  which  has  allowed  us  our  freedom.   However  limited 
a  role  this  nation  may  play,  we  must  insist  that  the  djors  remain  open  to  those  in 
peril  of  their  lives.   Ivhatever  method  is  used  to  determine  asylum  and  refugee  status, 
it  must  conform  to  the  standards  of  Tairness  we  demand  for  ourselves.   Accordinglv, 
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we  urge  that  provisions  of  this  bill  be  considered  in  light  of  these  criteria: 

1.   The  United  States  must  give  claimants  a  fair  chance  to  state  their  case,  without 

showing  favoritism  that  ignores  threats  of  persecution  by  allied  governments. 

The  United  States  must  fulfill  its  moral  and  treaty  obligations  not  to  return 
any  person  to  a  country  where  they  would  face  persecution.   We  support  the  provisions 
of  the  bill  which  provide  for  independent  administrative  law  judges  and  an  orderly 
appeals  system.  These  provisions  of  the  bill  are  a  dramatic  and  commendable  step  toward 
granting  to  others  the  fairness  which  we  demand  for  ourselves. 

We  remain  concerned  about  the  attempts  to  limit  court  review  by  statutory  provi- 
sions, however.   These  efforts  are  particularly  puzzling  in  view  of  the  history  of 
a  lack,  of  significant  backlogs  in  the  courts'  review  of  asylum  cases.   Especially 
in  view  of  the  powers  of  the  courts  to  consolidate  similar  cases  and  to  refuse  review 
of  frivolous  appeals  we  must  question  the  need  for  any  specific  statutory  provisions. 
We  urge  the  committee  to  maintain  court  review  of  asylum  cases  so  that  the  traditional 
role  of  the  court  system  in  compelling  compliance  with  the  law  will  be  continued. 
2.   The  procedures  for  asylum  must  be  made  more  expeditious,  and  more  consistent  with 
the  international  nature  of  responsibility  for  refugees. 

We  support  the  adoption  of  time  limits  in  which  a  hearing  on  an  asylum  claim 
must  be  held  and  a  decision  issued.   Much  of  the  current  backlog,  however,  results 
from  requiring  the  hearing  officer  to  depend  on  a  single  source  of  information  -  the 
State  Department  advisory  opinion.   We  urge  that  the  Administrative  Law  Judge  be  per- 
mitted to  employ  the  State  Department  country  reports,  reports  by  the  United  Nations 
High  Commissioner  for  Refugees,  findings  of  international  human  rights  commissions, 
and  other  dependable  sources.   An  individual  request  to  the  State  Department  should 
occur  only  when  these  sources  of  information  are  inadequate  to  decide  the  case. 

The  use  of  country  and  group  profiles  has  been  proposed  by  others,  and  we  believe 
much  time  could  be  saved  by  authorizing  the  new  United  States  Immigration  Board  to 
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provide  such  guidelines,  based  on  information  from  the  State  Department  and  international 
sources.   These  profiles  would  serve  to  establish  presumptions  of  eligibility  and  in- 
eligibility which  would  save  time  in  most  cases  but  allow  presentation  of  evidence 
in  individual  cases. 

LEGALIZATION 

We  commend  the  sponsors  and  the  members  of  the  committee  for  continuing  the  effort 
to  pass  a  legalization  program.   We  believe   that   legalization  is  an  essential  part 
of  any  immigration  reform  package.   Legalization  will  allow  recognition  of  the  contri- 
butions already  made  by  millions  of  hard-working  people  to  their  communities,  it  will 
avoid  a  painful  disruption  of  communities  of  which  illegal  residents  are  an  integral 
part,  and  it  will  avoid  a  waste  of  administrative  and  enforcement  resources. 

In  the  current  recession  we  are  aware  that  many  citizens  are  searching  for  a  scape- 
goat, some  group  to  bear  the  burden  of  sacrifice  so  that  prosperity  can  be  regained. 
Out  of  this  has  grown  a  desira  to  deport  illegal  immigrants,  a  desire  which  at  times 
has  a  punitive  aspect.    We  believe  that  this  is  inappropriate  and  harmful.   While 
unlawful,  border-crossing  is  not  a  malicious  act  and  there  can  be  no  purpose  in  punish- 
ing those  who  sought  honest  work  to  feed  their  families.   Provisions  to  deny  benefits 
to  temporary  residents,  such  as  those  now  contained  in  the  bill,  may  gather  the  support 
of  those  who  desire  to  punish  illegal  immigrants,  but  they  are  not  justified  by  any 
notions  of  fairness.   In  addition,  these  provisions  complicate  the  administration  of 
the  social  service  programs,  adding  costs  that  are  not  justified  by  the  minimal  savings 
realized. 

We  urge  the  simplest  possible  program  of  legalization  to  minimize  administrative 
costs,  encourage  the  participation  of  eligible  persons,  and  speed  the  transition  to 
a  normal  operation  of  immigration  law  enforcement.   Churches  and  other  voluntary  agencies 
should  net  be  in  the  position  oj  enforcement  agents  in  any  legalization  program  in 
a  manner  v;hich  would  undermine  the  trust  of  participants.   Voluntary  agencies  must 
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be  free  to  advocate  Che  cause  of  Che  petitioners  for  legalization  to  assure  the  fairness 
of  proceedings  where  disadvantaged  persons  seek  discretionary  relief  from  a  government 
wich  vast  resources  for  Investigation  and  prosecution. 

"inally,  with  regard  Co  cost-sharing  agreements  with  states  and  localicies,  we 
urge  a  sensitive  consideration  of  the  moral  ambiguities  and  administrative  practical- 
ities.  It  is  possible  that  some  communities  will  face  increased  costs  which  they 
cannot  plan  for  because  of  the  lack  of  information.   Vfhile  improved  wages  and  working 
conditions  resulting  from  legalization  many  also  produce  increased  local  tax  revenues, 
the  uncertainty  surrounding  this  possibility  causes  governments  understandable  fears. 

Because  immigration  law  enforcement  has  been  a  federal  responsibility,  we  believe 
that  the  federal  government  should  aid  the  states  in  meeting  extraordinary  costs 
caused  by  the  legalization  of  residents.   While  the  demographic  data  on  illegal  immi- 
grants strongly  suggests  that  their  demands  for  services  will  be  lower  than  the  average 
population,  federal  aid  would  be  helpful  to  local  governments  which  face  unusual  burdens, 
and  would  help  to  assure  greater  local  cooperation  wich  the  legalization  program. 
This  would  be  beneficial  both  to  legalization  participants  and  to  the  nation. 

We  thank  the  Subcommittee  for  this  opportunity  to  present  testimony.   We  genuinely 
appreciate  the  long  effort  in  which  you  have  engaged,  your  serious  consideration  of 
the  conflicting  interests  and  proposals,  and  the  sensitivity  that  has  been  displayed 
Coward  immigrants  and  refugees.  If  we  are  pointed  in  our  criticisms  it  is  because  we 
sense  chat  Che  Subrommictee's  bill  is  very  close  to  satisfying  our  major  concerns, 
and  we  urgently  desire  to  incorporate  these  in  the  final  bill.   We  would  be  happy  to 
respond  to  any  requests  for  addiclonal  information  or  commencs. 
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Mr.  Mazzoli.  Thank  you.  I  congratulate  you  for  having  worked 
as  a  deputy  in  Geneva  for  the  U.N.  High  Commissioner,  for  the 
work  you  have  done  over  there. 

Mr.  Kohr,  Mr.  Howard  Kohr,  American  Jewish  Congress. 

You  are  welcome,  Mr.  Kohr. 

Mr.  Kohr.  The  American  Jewish  Committee,  for  the  record. 

Mr.  Mazzoli.  Did  I  say  Congress? 

Mr.  Kohr.  Thank  you,  Mr.  Chairman,  and  distinguished  mem- 
bers of  the  committee  for  giving  the  American  Jewish  Committee 
the  opportunity  to  testify  on  this  important  piece  of  legislation. 

Almost  a  year  ago,  my  colleague,  Hyman  Bookbinder,  testified 
before  joint  hearings  on  pending  immigration  legislation  and  paid  a 
well-deserved  tribute  to  Representative  Mazzoli  and  Senator  Simp- 
son for  their  creative  and  pioneering  work  in  putting  together  an 
immigration  package  which  provides  the  basis  for  a  fair,  generous 
and  controlled  immigration  policy. 

Today,  I  want  to  add  to  that  tribute  by  saying,  Mr.  Chairman, 
your  name,  as  well  as  that  of  Senator  Simpson,  has  already  become 
hailed  as  historic  figures  in  America's  history  of  enlightened  immi- 
gration policy. 

Mr.  Mazzoli.  I  remember  vividly  Mr.  Bookbinder  when  he  came 
in  last  year,  and  I  thanked  him  not  so  much  for  myself,  but  for  my 
colleagues  on  the  subcommittee  who  have  labored  long  and  hard  in 
order  to  do  the  right  thing. 

We  thank  you  for  recognizing  those  efforts. 

Mr.  Kohr.  That  the  Jewish  community  in  America  and  the 
American  Jewish  Committee,  in  particular,  maintains  a  sincere 
and  real  interest  in  the  development  of  our  Nation's  immigration 
and  refugee  policy  should  come  as  no  surprise. 

Immigration  policy  is  not  an  idle  exercise  for  us.  In  a  few  short 
weeks,  there  is  going  to  be  an  historic  gathering  here  in  Washing- 
ton of  some  10,000  or  more  survivors  of  the  Holocaust,  and  as  a 
child  of  parents  of  survivors,  this  event  has  particular  emotional 
and  symbolic  meaning.  The  theme  of  this  gathering  is  "Thank  you, 
America." 

They  are  coming  together  here  in  Washington,  our  Nation's  Cap- 
ital, to  say  thank  you,  America,  for  providing  us  with  the  opportu- 
nity to  contribute  to  America's  culture,  economy  and  society.  This 
gathering  will  be  a  living  testimony  to  the  positive  contributions 
immigrants  and  refugees  can  make,  and  have  made,  to  our  society. 

Last  year,  we  welcomed  the  House  Judiciary  Committee's  passed 
bill,  even  though  we,  like  many  of  you,  had  some  reservations  over 
certain  aspects  of  the  bill.  We  remained,  and  still  remain,  neutral 
on  the  issue  of  employer  sanctions.  However,  taken  as  a  whole,  as  a 
delicate  package  of  compromises,  we  believe  that  the  act  represents 
a  major  advance  over  previously  submitted  measures. 

The  strengths  of  H.R.  1510  are  that  it  recognizes  that  refugee 
rescue  is  a  unique  segment  of  immigration  policy  and  ought  to  be 
considered  as  a  separate  strand  of  admissions  to  the  United  States. 
Flexible  procedures  are  required  in  order  to  allow  us  to  make  hu- 
manitarian responses  to  politically  forced  migration  in  a  quick  and 
generous  fashion. 

The  bill  recognizes  the  beneficial  effects  of  present  levels  of  legal 
immigration  for  the  United  States  and  does  not  seek  to  reduce  this 
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flow.  We  feel  that  it  is  not  necessary  or  wise  to  place  a  cap  on  regu- 
lar flow  admissions.  My  full  statement  elaborates  on  this  point. 

We  support  the  act's  reliance  upon  family  reunification  as  the 
principal  organizing  principle  in  determining  preferences  for  entry. 
This  is  why  we  support  the  maintenance  of  the  second  and  fifth 
preference  categories  as  contained  in  the  current  bill. 

The  act  contains  a  number  of  positive  proposals  to  deal  with  the 
serious  problem  of  mass  flows  of  asylum  seekers  in  a  manner  that 
honors  our  responsibilities  to  genuine  refugees  and  still  allow  us  a 
degree  of  control  over  our  admissions. 

We  welcome  as  positive  the  appointment  of  ALJ's  to  hear  asylum 
cases  and  the  ability  to  appeal  decisions  to  a  new,  independent 
USIB. 

Much  less  attractive  is  the  provision  for  summary  exclusion  of 
aliens  who  enter  without  docments  and  do  not  make  immediate  re- 
quests for  asylum.  While  the  Frank/Rodino  amendments  are  a  step 
in  the  right  direction  of  correcting  some  of  the  abuses,  the  concept 
of  summary  exclusion  deserves  further  analysis. 

Finally,  the  bill  has  several  proposals  that  are  designed  to 
achieve  a  workable  and  equitable  approach  to  reducing  the  flow  of 
undocumented  aliens  into  the  United  States  and  to  treat  in  a 
humane  and  fair  manner  the  undocumented  population  now  in  the 
United  States. 

We  believe  that  coupled  with  enforcement  mechanisms,  a  legal- 
ization program  should  be  enacted  which  contains  a  cutoff  date  or 
dates  as  close  as  possible  to  the  time  when  these  provisions  become 
law. 

We  are  fearful  that  the  longer  the  bill  is  under  consideration,  the 
further  will  be  its  enactment  from  the  proposed  cutoff  dates  for  eli- 
gibility for  legalization.  The  longer  the  lapse  between  these  dates, 
the  larger  will  become  the  segment  of  undocumented  population 
unable  to  legitimize  its  status. 

Mr.  Chairman,  a  consensus  is  developing  around  the  key  ele- 
ments of  your  bill.  It  is  a  fragile  consensus  similar  to  the  SS  re- 
forms that  recognizes  that  there  are  aspects  of  the  legislation 
which  none  of  us  likes.  But,  taken  as  a  whole,  as  a  package,  which 
is  how  the  bill  must  remain,  the  legislation  will  go  a  long  way 
toward  creating  a  fair,  generous  and  controlled  immigration  policy 
for  the  United  States. 

[The  complete  statement  follows:] 
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statement  of  Howard  Kohr,  Assistant  Washington  Representative 
of  the  American  Jewish  Committee,  before  the  House  Judiciary 
Subcommittee  on  Immigration,  Refugees  and  International  Law 

March  14,  1983 

Almost  a  year  ago,  my  colleague  Hyman  Bookbinder,  testified 
before  a  joint  Senate-House  hearing  on  pending  immigration  legis- 
lation and  paid  well-deserved  tribute  to  Senator  Simpson  and  Rep- 
resentative Mazzoli  for  the  pioneering,  creative  work  they  had 
started  in  putting  together  an  immigration  package  which  provided 
the  basis  for  creating  a  fair,  generous  and  controlled  immigra- 
tion policy  for  our  nation.   Today,  while  the  American  Jewish  Com- 
mittee expresses  regret  that  the  Congress  did  not  complete  action 
last  year  on  Simpson-Mazzoli ,  we  wish  also  to  express  our  even 
greater  sense  of  appreciation  of  what  Messrs.  Simpson  and  Mazzoli 
have  been  working  so  effectively  and  tirelessly  to  achieve.   Their 
names,  even  before  the  legislation  is  on  the  nation's  statute 
books,  have  already  become  widely  hailed  as  historic  figures  in 
America's  rich  history  of  enlightened  immigration  policy. 

Since  its  founding  in  1906,  the  AF'erican  Jewish  Committee 
has  maintained  a  deep  and  abiding  interest  in  the  development  of 
our  nation ' s  immigration  and  refugee  policies.   We  have  followed 
closely  and  participated  actively  in  discussions  of  every  major 
proposal  to  revise  our  nation's  admissions  statutes  that  has  been 
offered  during  the  past  three-quarters  of  a  century.   Throughout, 
we  have  advocated  generous  provisions  for  regular  flow  entry,  es- 
pecially for  the  purpose  of  reunifying  families;  vigorous  efforts 
to  rescue  and  provide  safe  haven  for  refugees;  and  firm,  but  fair, 
enforcement  of  our  immigration  laws. 
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For  these  reasons,  we  welcomed  the  Senate's  passage  last 
year  of  the  Immigration  Reform  and  Control  Act.   We  did  so  even 
though  we  remained  and  still  remain  neutral  on  the  issue  of  em- 
ployer sanctions,  and  had  reservations  about  several  other  provi- 
sions.  Taken  as  a  whole,  however,  we  believe  that  the  Act  repre- 
sented a  major  advance  over  previously  submitted  measures.   Equally, 
v;e  believe  that  the  Senate's  action  constitutes  a  significant  con- 
tribution to  the  process  of  adjusting  our  laws  so  that  we  may  con- 
tinue, in  an  orderly  and  humane  fashion,  to  maintain  our  nation's 
traditions  of  welcoming  immigrants  who  seek  to  join  their  destinies 
with  those  of  the  American  people. 

During  the  97th  Congress,  the  House  of  Representatives  also 
gave  preliminary  consideration  to  a  similar  measure,  sponsored 
and  introduced  by  Congressman  Romano  Mazzoli.   While  the  House 
was  unable  to  complete  action  on  the  legislation  before  the 
session  adjourned,  we  believe  that  the  bill  reported  to  the  House 
by  this  committee,   the  Judiciary's  Subcommittee  on  Immigration, 
Refugees  and  International  Law  and  the  full  Judiciary  Committee 
under  the  Chairmanship  of  Congressman  Peter  Rodino,  contained  a 
number  of  positive  changes  in  the  basic  proposal  which  we  believe 
ought  to  be  approved  by  the  House  and  incorporated  into  any  legis- 
lation which  the  Congress  enacts. 

We  commend  both  this  Subcommittee,  the  Judiciary  Committee 
and  the  Senate  for  their  recognition    and  agreement  that  there 
are  three  distinct  streams  which,  in  combination,  comprise  the 
total  numbers  of  newcomers  who  enter  our  nation  each  year.   Those 
three  streams  are:   refugees;  regular-f lov;  immigrants,  who  enter 
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enter  according  to  established  legal  procedures;  and  undocumented 
aliens,  who  enter  outside  of  those  established  legal  procedures. 
Given  that  the  measure  under  consideration  today  contains  provi- 
sions which  address  each  of  these  major  components  of  our  immigra- 
tion stream,  it  successfully  expresses  its  initiators'  intent  to 
provide  our  country  with  a  comprehensive  admissions  policy. 

Refugees 

One  of  the  great  strengths  of  the  Immigration  Reform  and 
Control  Act  is  its  recognition  that  refugee  rescue  is  a  unique 
segment  of  immigration  policy  and  that  it  ought  to  be  considered 
as  a  separate  strand  of  admissions  to  the  United  States.   In  leav- 
ing refugees  out  of  any  proposed  cap,  the  legislation  acknowledges 
that  we  require  flexible  procedures  in  order  to  allow  us  to  make 
humanitarian  response  to  politically  forced  migration  in  a  quick 
and  generous  fashion. 

In  previous  testimony  before  Congress,  the  American  Jewish 
Committee  endorsed  this  affirmation  of  the  special  character  of 
refugee  rescue  efforts.   We  are  heartened  to  note  that  this  pro- 
vision is  incorporated  in  the  measure  now  being  considered  by  this 
Subcommittee.  We  sincerely  hope  that  the  full  Judiciary  Committee 
and  the  House  will  retain  it  when  it  votes  on  the  measure  during 
this  session. 

Regular-Flow  Admissions  Numbers 

Another  positive  feature  of  the  Act  is  that  it  recognizes  the 
beneficial  effects  of  present  levels  of  legal  immigration  for  the 
United  States,  and  therefore  does  not  seek  to  reduce  this  flow. 
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In  particular,  we  commend  the  Mazzoli  bill  (H.R.  1510)  recom- 
mendations which  would  maintain  the  current  process 
for  determining  the  number  of  immigrants  to  be  admitted  annually, 
and  which  deletes  a  previous  recommendation  that  would  create  an 
admissions  ceiling  of  425,000  entrants  per  year. 

Furthermore,  we  support  the  current  proposal's  recommendation 
to  eliminate  any  cap  on  regular-flow  admission  of  immediate  rela- 
tives of  U.S.  citizens.   While  the  number  of  immediate  relatives 
of  U.S.  citizens,  a  category  of  entrants  which  is  exempt  from 
numerical  ceilings  under  present  law,  has  been  growing  slowly 
in  recent  years,  we  believe  that  this  rise  is  mild  and  predictable, 
and  lends  itself  to  planning  efforts  to  deal  with  it.   Moreover, 
these  newcomers,  like  those  who  enter  through  the  limited-prefer- 
ence categories,  come  to  join  relatives  in  the  United  States  or  to 
take  advantage  of  job  offers.   Thus,  they  are  aided  by  their  fami- 
lies or  employers  in  making  a  quick  and  positive  adjustment  to 
their  new  environment.   Therefore,  contrary  to  the  fears  expressed 
by  some  concerning  other  streams  of  inflow,  current  family  immigra- 
tion takes  place  within  a  context  of  built-in  support  systems  which 
make  this  flow  manageable. 

Caps  upon  both  total  regular-flow  and  immediate  relative  entry 
would  present  a  number  of  additional  problems  were  they  enacted. 
Since  immediate  relatives  of  U.S.  citizens  would  get  first  choice 
for  all  available  admission  places,  their  numbers  would  take  up 
many  of  the  family  preference  visas  provided  for  within  the  total 
number  of  entrants  to  be  admitted  each  year.   The  result  would 
be  to  leave  an  inadequate  number  of  visas  that  could  be  utilized 
for  purposes  of  other  types  of  family  reunification.   This,  in 
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turn,  would  further  increase  the  already  large  backlogs  in  the 
limited  preference  categories. 

In  our  view,  therefore,  the  elimination  of  the  caps,  would 
not  only  not  add  significantly  to  levels  of  entry,  but  would  also 
serve  to  further  the  aim  of  this  legislation  with  respect  to  pre- 
serving the  beneficial  effects  of  continued  generous  and  predict- 
able numbers  of  legal  immigrants. 

In  addition,  we  continue  to  support  a  provision  in  the  ini- 
tial version  of  the  Act,  but  eliminated  in  the  current  bill,  that 
provided  for  the  doubling  of  admissions  quotas  for  Mexico  and 
Canada,  to  40,000  visas  each,  as  an  additional  class  of  entry  slots 
that  would  not  be  charged  against  the  overall  ceiling  for  annual 
entry.   We  believe  that  this  addition  would  help  us  to  relieve  some 
of  the  demand  for  immigration  from  our  contiguous  neighboring 
nations;  give  credibility  to  other  measures  designed  to  control 
illegal  entry  from  these  areas;  all  without  taking  places  away 
from  prospective  immigrants  from  other  locations. 

Preferences 

We  support  the  Act's  reliance  upon  family  unification  as  the 
principal  organizing  principle  in  determining  preferences  for  entry, 
To  continue  this  emphasis  on  family  is,  we  believe,  both  humanitar- 
ian and  socially  beneficial,  since  it  guarantees  that  new-comers 
will  be  received  by  relatives  who  will  aid  them  through  the  transi- 
tion period  of  adjusting  and  integrating  into  American  society. 

For  these  reasons,  we  favor  the  maintenance  of  the  current 
second  and  fifth  preference  categories. 

With  respect  to  the  second  preference,  we  note  with  gratifi- 
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cation  that  H.R.  1510  has  recommended  that  this  provision  in  the 
current  law  which  concerns  entry  of  spouses  and  unmarried  child- 
ren of  permanent  resident  aliens  be  retained  with  no  changes. 

With  respect  to  the  fifth  preference,  which  provides  entry 
visas  for  brothers  and  sisters  of  U.S.  citizens,  we  are  again 
gratified  that  H.R.  1510  recommended  no  change  in  the  current 
system.   Retention  of  this  preference  preserves  immigration  places 
for  relatives  who  are  considered  extremely  close  family  members 
in  many  of  the  cultures  currently  represented  in  our  entry  streams. 
In  addition,  since  significant  flows  of  siblings  tend  to  come 
from  specific  countries,  continuity  in  this  channel  for  entry 
guarantees  diversity  in  our  sources  of  newcomers  and  preserves  the 
universal  character  of  our  nation's  admissions  policy.   The  re- 
sulting pluralism  benefits  our  country  greatly. 

Finally,  we  wish  to  note  that  were  Congress  to  enact  changes 
in  these  preferences  as  currently  structured  it  might  transmit  un- 
intended signals  concerning  our  Nation's  continued  commitment  to 
internationally  recognized  standards  of  human  rights  observance 
and  humanitarian  obligations  expressed  in  the  Helsinki  Final  Act 
of  1975.   In  that  document,  the  signatory  nations,  of  which  the 
United  States  of  course  is  one,  agreed  to  "deal  in  a  positive  and 
humanitarian  spirit  with  the  applications  of  persons  who  wish  to 
be  reunited  with  members  of  their  family."   While  the  Final  Act 
does  not  contain  a  common  definition  of  the  term  "family,"  for 
the  purpose  of  encouraging  more  liberal  emigration  policies  in  the 
Soviet  Union  and  Warsaw  Pact  nations,  our  Nation,  along  with  our 
Western  allies,  has  interpreted  the  term  in  a  very  broad  sense  to 
include  siblings  and  adult  sons  and  daughters,  as  well  as  grand- 
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parents,  aunts,  uncles  and  even  cousins.   To  the  degree  that  modi- 
fications are  made  in  the  second  and  fifth  visa  preference  categor- 
ies, such  changes  will  run  counter  to  the  letter  and  spirit  of  the 
Helsinki  Final  Act. 

Asylum 

A  pressing  problem  that  the  United  States  has  faced  in  recent 
years  has  been  how  to  deal  with  mass  flows  of  asylum  seekers  in 
a  fashion  that  honors  our  responsibilities  to  genuine  refugees 
and  still  allows  us  a  degree  of  control  over  admissions.   In  ad- 
dressing these  questions,  the  Act  contains  some  positive  proposals. 
It  also  contains  some  weaknesses. 

VJe  welcome  as  positive  the  current  proposals  to  appoint  spec- 
ially trained  administrative  law  judges  to  hear  asylum  cases,  and 
to  provide  for  appeals  of  their  decisions  to  a  new  U.S.  Immigration 
Board.   A  key  feature  of  this  proposal  is  that  it  would  be  an  in- 
dependent system,  outside  of  the  Immigration  and  Naturalization 
Service  and  not  subject  to  the  Attorney  General's  review.   Since 
USIB  members  v/ould  be  appointed  to  six-year  terms  by  the  President, 
their  tenure  in  office  will  overlap  that  of  the  administration  that 
appoints  them.   All  of  these  provisions  will  serve  to  guarantee 
the  independence  necessary  to  assure  the  credibility  of  the  system. 

Much  less  attractive  is  the  bill's  provision  for  summary  exclu- 
sion of  aliens  who  enter  without  documents  and  do  not  make  immediate 
requests  for  asylum.   First,  many  of  the  people  who  might  be  sub- 
ject to  this  procedure  might  have  legitimate  grounds  for  seeking 
asylum,  but  they  may  be  insufficiently  familiar  with  the  formal 
procedures  set  forth  in  the  Act  governing  requests  for  asylum. 
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Second,  the  concept  of  summary  procedures  may  open  the  door  to 
abuses  against  guarantees  of  duo  process  and  fair  hearings.   We 
make  positive  note  that  the  current  measure,  reflecting  the  inclu- 
sion of  the  Frank  amendment  to  last  year's  bill,  addresses  some 
of  these  concerns  by  providing,  in  similar  circumstances,  that  an 
immigration  officer  inform  an  alien  of  the  right  to  request  a 
hearing  before  an  administrative  law  judge  for  a  redetermination 
of  a  judgment  of  summary  exclusion. 

Amnesty  and  Legalization 

Finally,  several  of  the  Act's  proposals  are  designed  to  formu- 
late a  workable  and  equitable  approach  to  reducing  the  flow  of  un- 
documented aliens  into  the  United  States,  and  to  treat  in  a  fair 
and  humane  manner  the  undocumented  population  now  in  the  United 
States. 

One  of  these  proposals  would  offer  amnesty  to  undocumented 
aliens  who  entered  the  country  illegally  prior  to  certain  dates. 
Those  who  entered  before  Januray  1,  1977  would  be  granted  perma- 
nent residence  status,  and  those  who  entered  before  January  1, 
1980  would  be  granted  temporary  residence  status.   We  support  the 
basic  intent  of  these  proposals  as  being  generous  and  constructive. 
They  will  obviate  the  prospect  of  large-scale  deportations,  with 
their  consequent  disruptions  for  the  communities  and  industries  in 
which  many  of  these  aliens  have  successfully  integrated  themselves 
since  entering  the  country.   Moreover,  they  will  allow  us  to  con- 
centrate enforcement  resources  more  effectively  upon  persons  who 
have  entered  the  country  illegally  after  the  amnesty  dates  adopted, 
as  well  as  on  those  outside  the  country  who  continue  to  seek  to 
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enter  illegally. 

We  must  also  pay  close  attention  to  the  date  of  enactment  of 
this  legislation.   The  longer  the  Act  is  under  consideration,  the 
further  will  be  its  enactment  from  the  proposed  1977  and  1980  cut- 
off dates  for  eligibility  for  legalization.   The  greater  the  lapse 
of  time  between  these  dates,  the  larger  will  become  the  segment 
of  the  undocumented  population  unable  to  legitimize  its  status. 
As  that  segment  grows,  the  effectiveness  of  this  proposal  will  di- 
minish.  Therefore,  we  believe  that,  coupled  with  enforcement  mea- 
sures, a  legalization  program  should  be  enacted  which  contains  a 
cutoff  date  or  dates  as  close  as  possible  to  the  time  when  these 
provisions  become  law. 

Conclusion 

The  major  accomplishment  with  which  the  sponsors  of  this 
measure  should  be  credited  is  the  fact  that  they  have  produced 
a  bill  that  has  created  a  consensus  on  behalf  of  its  passage  among 
a  wide  variety  of  Americans  whose  interests  reflect  the  ethnic  di- 
versity and  pluralism  of  which  our  country  is  justifiably  proud. 
This  is  no  small  accomplishment.   But  consensus  is  often  a  fragile 
thing.   In  the  case  of  this  bill,  the  consensus  of  support  behind 
it  may  be  shattered  if,  when  it  reaches  its  final  form,  those  who 
look  favorably  upon  reform  of  our  immigration  codes  have  reserva- 
tions concerning  the  generosity  and  fairness  of  its  provisions 
regarding  admissions  numbers,  due  process,  legalization  and  amnesty, 
and  enforcement  procedures. 

The  American  Jewish  Committee  endorses  many  of  the  provisions 
contained  in  the  proposed  Immigration  Reform  and  Control  Act.   We 
also  have  some  reservations  concerning  certain  aspects  of  the 
bill,  and  we  have  attempted  to  address  our  reservations  with 
recommendations.   We  believe  that  if  these  concerns  are  addressed 
as  the  Act  is  being  considered,  we  will  indeed  have  gone  a  long 
way  toward  creating  a  fair,  generous,  and  controlled  immigration 
policy  for  the  United  States. 
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Mr.  Mazzoli.  This  is  one  group,  and  I  will  have  to  say  that  pub- 
licly, the  committee  has  been  with  the  bill  and  worked  for  it  for 
these  past  2  years,  and  we  thank  you  for  pointing  out  its  shortcom- 
ings and  defects,  but,  in  a  positive  way,  saying  that  this  represents 
a  significant  step  forward  and  is  much  better  than  anything  that 
seems  to  be  in  the  offing,  and  we  thank  you. 

Now,  it  is  a  great  pleasure  and  honor  to  have  with  us  the  Wash- 
ington representative  and  the  executive  director  of  the  NAACP. 

Mrs.  Simmons.  We  certainly  commend  the  chairman  for  the  lead- 
ership he  has  shown  in  trying  to  get  a  fair,  equitable  measure. 

The  NAACP  has  not  changed  its  position  since  I  was  here  the 
last  time,  nor  since  we  testified  on  the  Select  Commission's  report. 

The  NAACP  believes  that  we  must  have  employer  sanctions. 
There  are  about  12  million  American  workers  who  are  officially 
unemployed.  Black  unemployment  exceeds  20  percent,  and  black 
youth  unemployment  has  been  over  50  percent  for  over  a  year. 

We  do  know,  based  on  information  that  has  come  in  from  our 
branches  in  the  urban  and  innercities,  that  undocumented  workers 
do  take  jobs  from  American  citizens. 

We  support  the  provision  of  1510  with  regard  to  employer  sanc- 
tions. We  have  some  concern,  as  we  reiterated  last  time,  about  the 
verification  procedure.  We  would  certainly  hope  that  any  verifica- 
tion procedure  would  be  one  that  would  actually  have  congression- 
al consent;  we  oppose  a  green  card,  or  any  kind  of  card  that  can  be 
used  to  discriminate  against  individuals. 

We  support,  also,  the  provision  that  requires  the  President  to 
consult  the  Congress  every  6  months  on  the  changes  or  additions  to 
the  verification  system. 

We  support  the  concept  of  an  independent  agency  such  as  the 
U.S.  Immigration  Board,  and  the  ALJ  system. 

We  would  certainly  hope,  as  you  move  through  the  committee 
process  and  go  into  conference,  we  do  believe  you  will  get  that  far, 
you  will  retain  this  provision  of  the  Immigration  Board  as  an  inde- 
pendent body. 

I  say  this  because  last  week,  when  I  testified  on  the  Senate  side, 
they  did  take  out  the  independence  and  made  the  Board  an  arm  of 
the  Justice  Department.  We  oppose  that  move.  We  have  grave  con- 
cern about  H-2  workers.  We  think  that  until  Americans  are  fully 
employed,  the  H-2  program  should  not  be  expanded.  We  believe 
that  if  the  H-2  program  is  expanded,  that  employers  will  have  a 
possibility  of  trying  to  utilize  H-2  workers  instead  of  using  workers 
who  are  already  here  in  this  country. 

Legalization.  We  oppose  the  establishment  of  further  classes  of 
citizens  as  subclasses.  We  believe  illegal  aliens  should  be  granted 
blanket  amnesty  and  be  fully  integrated  into  the  mainstream,  with 
all  the  rights,  responsibilities,  burdens,  and  benefits  of  residence. 

We  would  oppose  any  limitations  on  judicial  review.  We  think 
people  ought  to  have  the  opportunity  to  appear  before  the  courts, 
and  when  you  talk  in  terms  of  the  possibility  of  them  not  being 
able  to  appear  in  a  court  of  law,  until  after  they  have  reached  the 
point  where  they  are  going  to  be  denied  an  opportunity  to  stay  in 
this  country,  we  think  that  that  puts  an  undue  hardship  on  indi- 
viduals who  are  left  in  a  state  of  anxiety  over  whether  or  not  their 
status  is  going  to  be  one  of  resident  or  nonresident. 
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In  some  instances,  there  are  a  number  of  persons  who  are  not 
even  certain  the  wheels  of  justice  are  grinding,  much  less  if  they 
are  in  motion. 

To  sum  it  up,  Mr.  Chairman,  we  support  employer  sanctions,  the 
Immigration  Board  as  an  independent  agency.  We  oppose  expan- 
sion of  the  H-2  workers  program.  We  support  legalization,  and  ju- 
dicial review.  We  believe  that  blanket  amnesty  is  necessary. 

Thank  you  for  letting  me  testify  on  behalf  of  our  400,000  mem- 
bers. 

[The  complete  statement  follows:] 
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MR.  CHAIRMAN  and  Members  of  the  Committee,  I  am  Althea  T.  L.  Simmons,  Director 
of  the  Washington  Bureau  of  the  NAACP.   I  appreciate  this  opportunity  to  testify 
today  on  behalf  of  our  1,800  branches,  youth  units  and  state  conferences. 

The  NAACP  has  long  been  interested  in  the  issue  of  immigration.  We  appeared 
before  congressional  subcommittees  in  both  Houses  as  early  as  1953  calling  for  a 
revision  of  the  McCarran-Walter  Act.  We  commented  on  portions  of  the  Report  of  the 
Select  Conmission  on  Immigration  and  Refugee  Policy  in  1981  and  have  testified  in 
both  the  Senate  and  the  House  on  iimiigration  reform. 

Before  addressing  specific  provisions  of  proposed  immigration  reform,  I  would 

like  to  outline  the  Association's  general  position  on  immigration.  As  an  organization, 

the  NAACP  is  totally  conmitted  to  a  pluralistic  society  and  to  working  for  the  removal 

of  all  barriers  of  racial  discrimination  through  democratic  processes.  We  have 

identified  with  disadvantaged  persons  of  all  races,  colors  and  creeds  since  the 

Association's  founding  74  years  ago.  We  believe  that  iimigration  is  now  and  has 

been  good  for  America  and  that  immigration  should  continue.  Refugees  have  generally 

been  welcome  to  enter  our  shores  as  attested  by  the  inscrintion  of  welcome  on  the 
Statute  of  Liberty  ~  "Give  me  your  tired  the  poor..."  --  words  known  to  all  of  us. 

The  Chairman  and  Members  of  this  subcommittee  are  to  be  commended  for  undertaking  this 

herculean  but  necessary  undertaking.  We  urge  you,  as  you  deliberate,  to  use  all  the 

expertise  and  compassion  at  your  command  to  insure  that  reform  legislation  contain 

safeguards  that  are  fair  and  equitable. 

The  NAACP  has  long  been  interested  in  the  issue  of  immigration  and  we  concur 

with  the  subcommittee  that  reform  of  the  laws  governing  immigration  is  necessary.  Our 
position  remains  unchanged  on  the  need  to  insure  that  persons  coming  to  our  shores 

should  not  be  discriminated  against.  In  1953  the  NAACP  called  for  a  revision  of  the 

McCarran-Walter  Act  because  it  discriminated  against  people  of  color  by  virtually 

eliminating  immigration  from  the  Carribbean  countries.   It  discriminated  against 

descendants  of  Asiatics  by  charging  those  of  half  oriental  parentage  to  oriental 

quotas  regardless  of  the  country  of  their  birth.  We  urged  the  elimination  of  the 
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national  origin  quota  system  and  other  racist-based  provisions  and  called  for 
liberalization  of  procedures  in  accordance  with  fair  and  equal  treatment  for  all 
Irmigrants  and  prospective  iimii grants.   I  recite  this  to  point  up  the  NAACP's  long- 
standing interest  in  the  area  being  considered  at  this  hearing. 

I  will  coinnent  on  employer  sanctions,  the  U.S.  Immigration  Board,  Judicial 
review,  asylum  and  H-2  workers. 

Employer  Sanctions 

I  believe  we  will  all  agree  that  our  country  must  do  something  now  about 
controlling  the  number  of  new  entrants  to  America.  The  NAACP  has  no  magic  formula 
regarding  the  number  of  additional  persons  our  country  can  absorb  given  an  admitted 
limitation  of  natural  and  other  resources,  and  our  own  population  growth.  We  are 
certain  that  the  Congress  with  its  vast  resources  has  the  expertise  to  address  that 
issue. 

The  NAACP  is  of  the  opinion  that  a  vital  part  of  control  is  to  impose  sanctions 
against  employers  who  knowingly  employ  undocumented  workers.  Unless  strong  measures 
are  taken  against  those  who  violate  the  law  it  will  be  not  just  a  herculean,  but  an 
impossible,  task  to  effect  inmiigration  reform. 

The  NAACP  has  an  understandable  concern  regarding  the  impact  of  undocumented 

workers  on  unskilled  and/or  disadvantaged  American  workers.  This  concern  was  addressed 

in  1977  at  the  NAACP's  68th  Annual  National  Convention  meeting  in  St.  Louis  when 

convention  delegates  adopted  the  following  statement  of  policy: 

"WHEREAS,  the  NAACP  is  concerned  about  the  effect  of  employment  of  illegal 
aliens  on  employment  opportunities  of  black  citizens  in  these  United  States;  and 

WHEREAS,  legislation  has  been  introduced  in  the  Congress  to  curb  the  employment 
of  such  aliens;  and 

WHEREAS,  the  proposed  legislation  raised  serious  problems  of  civil  rights  as 
well  as  civil  liberties,  including  the  use  of  identity  cards  for  all  citizens;  and 

WHEREAS,  the  proposed  use  of  such  identity  cards  if  fraught  with  dangers  of 
abuse  of  official  powers. 
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THEREFORE  BE  IT  RESOLVEH  that  the  NAACP  in  Convention  assembled,  direct  the 
chairperson.  Executive  Director,  and  its  National  Board  of  Directors  to  advise  the 
President  of  the  United  States,  the  Congress,  and  through  them  all  appropriate  depart- 
ments, agencies,  corporations,  businesses  and  lixividuals,  of  its  grave  concerns 
relating  to  illegal  aliens,  their  unlawful  employment  and  the  need  for  assurance  of 
full  observation  of  the  civil  rights  of  all  U.S.  citizens  when  legislation  is  drafted 
to  deal  with  this  problem. 

BE  IT  FURTHER  RESOLVED,  that  the  President  and  the  Congress,  through  the  passage 
and  enactment  of  proper  legislation  call  for  the  iiumediate  cessation  of  the  employment 
and  use  of  all  illegal  aliens. 

AND  BE  IT  FINALLY  RESOLVED,  that  the  President  and  the  Congress  approve  of  the 
levying  of  still  monetary  and/or  imprisonment  penalties  to  be  imposed  on  all  persons, 
ousinesses  and/or  groups  and  organizations  found  to  ue  guilty  of  violations  of  the 
employment  and  use  of  illegal  aliens." 

Presently  there  are  about  12  million  American  workers  who  are  officially  unemployed. 
Black  unemployment  exceeds  20%  and  black  youth  unemployment  has  hovered  near  50%  for 
more  than  a  year.  Although,  we  are  told  that  there  is  a  break  in  the  recession,  black 
Americans,  particularly  at  the  low-income  and  poverty  levels  are  still  in  the  grips  of 
a  depression-like  state.  We  know  from  information  received  from  our  branches,  parti- 
cularly in  large  citie^  where  there  is  a  concentration  of  black  poor  —  youth  and 
adults  —  that  the  continued  influx  of  undocumented  workers  has  a  disparate  impact 
on  blacks,  many  of  whom,  are  marginally  employed  or  unemployed.  Many  blacks  are 

forced  from  employment  rolls  by  the  undocumented  worker  who  is  usually  hired  at  a 

subminimum  wage  and  without  the  protection  of  organized  labor. 

Mr.  Chairman  and  Members  of  the  subcommittee,  our  country  must  control  the 

number  of  immigrants  admitted  to  this  country  on  a  fair  and  equitable  basis.  In 

many  cities,  including  the  District  of  Columbia,  jobs  once  held  by  unskilled  black 

Americans  are  now  being  held  by  others. 

We  support  the  provision  in  H.R.  1510  regarding  employer  sanctions.  We  believe 
it  is  fair  and  is  designed  to  penalize  the  employer  who  knowingly  and/or  repeatedly 
violates  the  law  not  the  employer  who  unwillingly  finds  that  he/she  has  violated  the  law. 

The  NAACP  still  feels  a  bit  uneasy  regarding  the  provision  in  the  bill  regarding 
the  establishment  and  implementation  of  a  secure  system  to  determine  employment 
eligibility,  we  would  urge  the  Committee  to  speak  with  as  much  specificity  as  possible 
regarding  the  type  of  secure  system  of  verification  procedures.  The  verification  issue 
is  fraught  with  controversy  regarding  civil  rights  and  civil  liberties  that  it  should 
not  be  an  administrative  decision  subject  to  the  rise  and  fall  of  political  tides. 
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We  support  the  provision  which  requires  the  President  to  consult  with  the 

Congress  every  six-months  on  any  changes  and/or  additions  to  the  veritication  system. 

I  suppose  that  this  provision  may  well  be  the  necessary  factor  in  keeping  before  the 

Congress  any  possibility,  however  remote,  of  the  institutionalization  of  a  "green 

card"  or  any  other  identity  card  which  carries  with  it  a  potential  negative  stigma. 

United  States  Iimigration  Board  and  the  Establishment 

Of 
Administrative  Law  Judge  System 

The  NAACP  supports  the  concept  of  an  independent  agency  such  as  the  entity 
proposed  in  Sec.  122  of  the  bill.  We  hope  that  the  Subconini ttee  and  the  full 
Coimiittee  will  retain  that  provision  intact.  I  raise  this  issue  because  the  measure 
in  the  Senate  provide  for  a  Board  and  judges  as  an  "arm"  of  the  U.S.  Department  of 
Justice  rather  than  a  judicial  body  subject  to  senatorial  confirmation.  The  NAACP 
believes  that  there  is  a  need  for  a  fully  independent  arbiter  in  asylum  decisions 
where  substantial  foreign  policy  considerations  are  involved  and  where  the  State 
Department's  rule  is  often  dispositive  of  the  outcome. 

Temporary  Agricultural  "H-2"  Worker  Programs 

The  NAACP  still  has  strong  objections  to  any  expansion  of  the  "H-2"  program. 
Years  ago  we  opposed  the  notorious  bracero  program.  We  also  believe  that  strict 
monitoring  is  essential  to  insure  that  the  current  program  is  not  misused.  We  have 
no  "sure-fire"  mechanism  to  ensure  that  quest  workers  leave  the  United  States  at  the 
end  of  a  duly  certified  time  period.  Their  continued  presence  increases  illegal 
immigration  and  exacerbates  an  already  hard  to  manage  iinnigration  problem.  It  is 
the  NAACP' s  position  that  there  is  an  ample  supply  of  workers  available  in  this 
country  now  with  some  12  million  idle  American  workers.  The  addition  of  guest  workers 
could  create  a  glut  further  jeopardizing  employment  opportunities  for  residents  and 
opening  up  increased  opportunities  for  exploitation  of  workers  with  limited  rights. 
In  sum,  the  NAACP  opposes  the  importation  of  any  new  workers  until  our  resident 
unemployed  are  gainfully  employed. 
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Legalization 

The  NAACP  supports  an  amnesty  program  for  the  undocumented  workers  currently 
in  this  country.  We  voice  our  concern  regarding  the  fate  of  persons  who  entered 
the  United  States  post-1977  and/or  the  Haitian-Cuban  entrants  who  postdate  October  10, 
1980.  It  is  our  view  that  the  1977  date  in  the  bill  should  be  updated  to  the  date 
of  enactment  so  as  to  cover  the  Haitian  refugees  who  entered  the  U.S.  after  1977. 
This  would  avoid  the  creation  of  a  large  subclass  of  people  who  entered  after  that 
'  date  and  who  would  be  subject  to  employer  exploitation. 

The  NAACP  opposes  the  establishment  of  further  classes  of  citizens  and  therefore 
believes  that  illegal  aliens  should  be  granted  blanket  amnesty  and  thereafter  fully 
integrated  into  the  mainstream,  with  all  the  rights,  responsibilities,  burdens  and 
benefits  of  residents. 

Judicial  Review 

The  NAACP  opposes  limitations  on  judicial  review.  H.R.  1510  limits  the  juris- 
diction of  the  court  to  review  whether  the  jurisdiction  of  the  administrative  law 
judge  or  the  United  States  Immigration  Board  was  properly  exercised;  whether  the 
asylum  determination  was  made  in  accordance  with  applicable  laws  and  regulations, 
the  constitutionality  of  the  laws  and  regulations  pursuant  to  which  the  determination 
was  made,  and  whether  the  decision  was  arbitrary  or  capricious.  While  we  note  with 
approval  that  the  bill  proposes  reform  of  the  present  sytem  of  judicial  review  of 
final  orders  of  exclusion  and  asylum,  the  NAACP  is  concerned  that  there  can  be  no 
judicial  review  of  any  aspect  of  the  asylum  process  until  a  final  order  of  deportation 
or  exclusion  is  entered  by  the  Imigration  Board. 

We  are  certain  that  the  sponsor(s)  of  the  legislation  and  the  Committee  considered 
the  extra  burden  on  the  court  of  allowing  access  to  the  courts  pre-final  order; 
however,  the  NAACP  raises  the  issue  of  possible  inaction  by  the  service  and  other 
inordinate  delay  in  the  process  before  the  prospective  resident  could  be  relieved 
of  the  anguish  of  uncertainty  regarding  his/her  status.  The  NAACP  has  been  apprised 
of  instances  wherein  the  wheels  grind  slowly  without  the  beneficiary  being  aware 
that  such  wheels  are  even  in  motion. 

The  NAACP  believes  that  access  to  the  courts  is  vital  to  our  democratic  system 
and  urge  the  Conmittee  to  give  some  consideration  to  removing  that  limitation. 

Mr.  Chariman,  the  NAACP  commends  the  Committee  for  taking  steps  to  reform  the 
Immigration  laws  of  this  country  and  allowing  our  views  to  be  heard. 

Thank  you. 


832 

Mr.  Mazzoli.  Thank  you  for  being  so  willing  to  boil  down  the 
length  of  your  statements  to  5  minutes. 

I^t  the  Chair  yield  itself  5  minutes  to  begin  a  round  of  questions. 

Last  year,  we  were  in  the  peculiar  position  of  having  people  fight 
to  keep  this  bill  from  coming  to  the  floor,  not  because  it  was  a  bad 
bill,  but  because  they  were  afraid  that  it  would  not  be  reconciled 
correctly  with  the  Senate  version  which  they  said  was  bad. 

Now,  I  don't  know  whether  any  of  you  were  in  that  posture  or 
not,  but  we  would  hope  that  you  can  give  us  a  chance  to  get  this 
bill  onto  the  floor  and  into  conference.  Then  if  it  comes  back  with 
some  defects,  it  can  be  defeated  at  that  point. 

If  we  don't  have  an  opportunity  to  go  forward,  because  of  what 
the  Senate  has  done,  then,  of  course,  we  will  not  have  a  conference. 
So,  let  me  just  hope  that  you  will  continue  to  give  this  bill  a  chance 
on  its  own  merits  and  not  on  the  basis  of  what  the  Senate  bill 
might  be. 

To  go  back  what  my  friend  and  mentor.  Father  Hesburg,  said, 
unless  we  close  the  back  door  to  get  some  control  over  the  undocu- 
mented entry  of  people,  we  are  going  to  see  the  front  door  close. 

It  is  through  that  door  that  the  Jews  and  Italians  and  a  lot  of 
other  people  have  come.  We  are  trying  to  get  control  of  undocu- 
mented entry  in  order  not  to  lose  the  front  door,  which  is  the  way 
the  country  has  been  strengthened  and  refreshed. 

Do  you  agree  that  that  is  the  general  spirit  of  what  we  are  doing 
here,  trying  to  preserve  the  generous  admissions  policy  that  this 
country  has  offered  to  peoples  of  the  world  for  many  years? 

Mr.  KoHR.  Yes,  Mr.  Chairman,  we  agree  with  that  statement  as 
we  have  been  members  of  our  organization  that  have  worked  on 
the  Selection  Commission,  and  that  sentiment  is  something  that 
concerns  the  American  Jewish  Committee,  as  well  as  the  Jewish 
community  in  general,  and  that  is  one  of  the  reasons  why  we  have 
testified  so  positively  with  the  reservations  that  we  have  but  posi- 
tive on  the  whole  for  the  package. 

Mr.  Mazzoli.  Let  me  pose  this  one  question.  The  earlier  panel 
said  the  only  way  it  could  accept  a  legalization  program  is  by 
moving  the  registry  date.  Those  people  who  entered  this  country  il- 
legally since  1973  will  either  go  back  home  or  be  caught  and  de- 
ported. Would  each  of  you,  with  what  little  time  is  remaining  to 
me,  address  the  issue.  Does  changing  the  registry  date  to  1973  solve 
the  problem  posed  by  the  presence  in  this  country  of  people  who 
have  come  here  to  answer  want  ads  and  do  jobs? 

Mrs.  Simmons.  I  think  that  the  date  is  unrealistic.  We  believe 
you  should  not  pick  an  arbitrary  date  like  that.  The  NAACP  sup- 
ports using  the  date  that  the  measure  becomes  law  as  the  registy 
date.  There  is  no  way  that  America  can  get  by  with  trying  to 
deport  large  numbers  of  persons  who  have  entered  this  country.  It 
is  inhumane  and  un-American  in  our  way  of  thinking,  so  we  would 
suggest  use  of  whatever  date  the  bill  becomes  a  law. 

Mr.  Mazzoli.  A  legalization  program  separate  and  apart  from 
raising  the  registry  date? 

Mrs.  Simmons.  Yes. 

Mr.  DE  Haan.  On  this  issue  which  has  been  around  here  for 
many,  many  years,  we  have  to  bite  the  bullet  on  this  finally.  We 


833 

should  try  and  clean  it  up  as  much  as  we  can,  and  the  date  should 
be  very,  very  current  and  not  discriminatory  in  its  application. 

I  think  if  we  talk  about  registry  dates  in  1973,  1974,  and  so  forth, 
there  will  still  be  a  lot  of  people  who  are  going  to  be  sitting  out 
there  in  this  subclass  which  we  have  in  our  society,  festering  away. 
There  will  be  some  attrition  surely,  there  will  be  some  of  that. 

We  would  have  to  face,  then,  the  question  of  mass  deportations 
and  morally  we  cannot  face  that  question. 

Mr.  Mazzoli.  You  can't  just  update  the  registry  date  and  solve 
the  problems? 

Mr.  DE  Haan.  Could  I  add,  I  think  that  the  question  of  undocu- 
mented aliens  in  this  country  is  such  a  difficult  problem  and  such 
a  complex  problem,  it  is  misunderstood.  We  are  not  explaining  it 
across  the  country.  We  are  not  talking  here  about  legal  immi- 
grants, but  people  who  have  come  in  here  illegally. 

This  is  the  kind  of  a  program  which  ought  to  be  treated  in  a  sep- 
arate kind  of  a  way  quite  apart  from  registry  dates  in  the  immigra- 
tion law  and  so  forth. 

Mr.  Mazzoli.  Mr.  Kohr,  do  you  believe  updating  the  registry  is 
an  answer  to  the  problem  alone,  or  should  it  be  supplemented  with 
the  legalization  program? 

Mr.  Kohr.  I  want  to  concur  with  the  remarks  of  Mr.  de  Haan, 
which  is  very  similar  to  our  position,  you  need  to  look  at  the  legal- 
ization program  as  well. 

Mr.  Mazzoli.  My  time  has  expired. 

The  gentleman  from  Texas  is  recognized. 

Mr.  Hall.  I  assume  all  three  of  the  witnesses  have  read  in  the 
media  lately  that  because  this  bill  contains  an  amnesty  provision 
that  thousands  of  illegal  aliens  from  Mexico  are  crossing  the 
border  hoping  that  they  can  come  under  the  provision  of  this  law. 

Do  you  think  that  those  people  who  come  in  under  that  guise  up 
until  the  bill  is  signed  by  the  President  should  be  covered,  those 
that  came  strictly  for  that  purpose? 

Mrs.  Simmons.  How  are  you  going  to  identify  those  that  came  in 
for  that  purpose  or  those  that  came  in  legitimately  to  work?  That 
is  going  to  be  a  problem.  There  is  going  to  have  to  be  a  better 
method  of  border  patrol  enforcement,  but  I  don't  see  how  you  can 
identify  those  who  came  to  work  from  those  who  came  for  amnesty. 
You  would  not  be  able  to  separate  A's  from  B's. 

Mr.  Hall.  Mr.  Kohr,  you  say  that  your  group  takes  no  position 
on  employer  sanctions. 

Mr.  Kohr.  We  have  had  extensive  debates  throughout  our  chap- 
ters throughout  the  country,  as  well  as  among  our  national  offi- 
cers, last  May,  and  the  committee  on  a  vote  on  the  issue  was  liter- 
ally evenly  divided,  much  as  the  way  the  people  on  the  subcommit- 
tee are  evenly  divided. 

There  were  those  that  thought  it  was  part  of  the  legalization  pro- 
gram, it  was  a  necessity.  Those  on  the  other  side  said  this  present- 
ed some  serious  discriminatory  effects. 

We  cannot  take  a  position,  because  we  remain  divided  on  the 
issue. 

Mr.  Hall.  Do  you  think  we  can  pass  an  immigration  law  without 
employer  sanctions? 
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Mr.  KoHR.  The  reason  we  came  out  in  the  end  when  the  bill  was 
on  the  floor  in  support  of  the  package,  because  we  recognize,  even 
though  we  have  problems  with  employer  sanctions  or  had  no  posi- 
tion on  it,  the  fact  that  this  was  a  package  of  compromises,  that 
you  had  to  give  and  take  here  a  little,  that  we  were  willing  to  sup- 
port the  bill  which  included  employer  sanctions. 

Mr.  Hall.  Would  you  support  one  without  employer  sanctions? 

Mr.  KoHR.  Once  again,  we  would  have  to  look  at  the  package  of 
compromises  that  were  involved  when  the  bill  came  to  the  floor. 

Mr.  Hall.  All  right,  Mrs.  Simmons,  I  understood  your  testimony 
on  the  employer  sanctions.  Do  you  believe  that  we  will  continue  in 
the  future  (if  we  used  your  date  of  amnesty  as  of  the  date  that  the 
President  signs  this  law)  to  additional  periods  of  amnesty  that  will 
have  to  be  granted. 

Mrs.  Simmons.  I  think  that  if,  for  example,  we  not  only  set  the 
date  but  also  are  realistic  about  enforcement  of  the  law,  that  we 
should  not  have  to  take  a  look  at  further  amnesty  in  the  foresee- 
able future,  but  I  do  think  everything  is  going  to  revolve  around 
whether  or  not  we  are  going  to  pass  a  law  with  some  commitment 
toward  trying  to  insure  that  we  maintain  our  borders. 

Mr.  Hall.  Is  it  an  inconsistent  position,  and  I  am  not  speaking  of 
you  certainly,  but  we  have  had  testimony  from  people  who  say  that 
the  absence  of  employer  sanctions  creates  a  problem  on  hiring  in 
the  United  States. 

We  also  hear  the  same  people  state  that  granting  of  amnesty  is 
necessary.  Isn't  there  an  inconsistency  there,  if  employer  sanctions 
are  not  in  place,  and  that  is  causing  problems  with  minorities,  or 
with  people  who  are  not  getting  the  work  that  they  say  they  are 
entitled  to  have,  how  is  a  grant  of  general  amnesty  going  to  in  any 
way  alleviate  that  problem? 

Because  you  are  just  saying  to  these  millions  of  people  who  are 
said  to  be  legal  by  a  stroke  of  the  pen,  aren't  we  having  the  same 
problem  with  those  people  who  have  not  gotten  those  jobs  before 
magnified  by  declaring  that  all  of  these  people  now  are  legal.  How 
is  that  not  an  inconsistent  position? 

Mrs.  Simmons.  It  is  not  exacerbated  by  the  fact  that  there  are 
others  coming  in.  There  will  have  to  be  a  period  where  we  have  to 
shake  down,  so  to  speak,  and  my  organization,  which  believes  in 
raising  the  level  of  opportunity  for  minorities  takes  the  position 
that  in  the  initial  period  when  you  are  trying  to  get  control  of  our 
borders  and  trying  to  have  a  realistic  kind  of  immigration  policy, 
that  you  have  to  have  a  little  give  and  take,  and  we  don't  see  that 
as  being  entirely  inconsistent. 

We  see  that  as  actually  taking  advantage  of  what  America  has  to 
offer,  and  then  trying  to  start  from  a  position  where  we  can  move 
forth  and  try  and  control  the  number  of  persons  who  come  into  our 
country  with  some  degree  of  effectiveness. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida. 

Mr.  McCoLLUM.  I  can't  resist  initially  commending  you,  Mr.  de 
Haan  and  Mrs.  Simmons  both,  to  the  witnesses  that  preceded  you. 
All  of  us  have  reiterated  time  and  time  again,  we  do  not  believe  in 
mass  deportations.  We  would  not  advocate  that  they  occur  or  push 
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for  them  in  the  case  where  there  were  no  legalization  or  no  amnes- 
ty. 

Our  concern  is  with  the  magnetic  effect  that  we  perceive  would 
occur  if  the  legalization  is  granted  up  to  the  date  presently  here. 
After  all,  we  are  dealing  with  individuals  who  have  developed  ties 
here,  many  substantially  so,  and  have  basically  burned  their 
bridges  with  their  homelands. 

Of  course,  that  would  be  true  of  those  before  1973  and  1975,  but  I 
have  been  to  the  borders  with  this  subcommittee,  and  I  have  talked 
with  many  who  are  coming  across  and  have  been  here  before,  going 
back  again,  and  most  of  the  more  current  ones  do  not  have  these 
ties,  and  we  would  be  addressing  the  tie-type  people  with  moving 
up  the  registry  date. 

Mr.  Kohr,  the  backlog  in  the  preference  is  about  700,000  right 
now.  That  is  an  enormous  number.  We  are  concerned  on  this  com- 
mittee with  the  fact  that  we  don't  have  an  opportunity  for  seed  im- 
migrants or  investor  category  people  who  don't  have  a  relative  to 
get  over  here  at  all  under  the  present  system. 

We  are  also  concerned  with  the  inordinate  waiting  period,  and 
what  that  does  to  those  who  fall  in  this  fifth  category.  Isn't  it  diffi- 
cult from  a  standpoint  of  policy  for  us  to  continue  with  a  provision 
in  this  law  to  foreclose  for  the  future  ever  having  a  seed  immi- 
grant, and  isn't  it  also  inhumane  to  make  these  people  of  700,000 
wait? 

Mr.  Kohr.  Backlog,  there  is  no  question  that  it  is  troublesome  to 
us.  However,  we  feel  as  a  principle  that  family  reunification,  in 
this  case,  to  brothers  and  sisters  are  important  to  cultures  in  the 
United  States,  including  the  Jewish  culture,  if  you  will. 

In  addition,  even  though  we  don't  like  to  see  the  backlog,  a  case 
can  be  made  that  the  fact  that  backlog  exists,  there  is  a  mechanism 
in  place  at  the  moment  to  restrict  the  flow  of  the  fifth  preference. 

Mr.  McCoLLUM.  You  don't  have  a  problem  with  the  fact  that  we 
would  not  have  seed  immigrants.  You  prefer  to  continue  family  re- 
unification rather  than  have  any  seed  immigrants? 

Mr.  Kohr.  We  hope  we  can  be  as  generous  as  we  possibly  can. 
However,  realizing  there  are  decisions  that  have  to  be  made,  we 
think  family  reunification  is  one  of  the  fundamental  principles. 

Mr.  McCoLLUM.  I  am  just  trying  to  get  a  dialog  about  the  prob- 
lems we  have  here  because  we  do  have  a  cap  of  sorts  and  these 
tough  decisions,  and  I  wanted  to  be  sure  you  understood  where  we 
are  coming  from,  and  why  those  decisions  are  tough. 

A  few  days  ago.  Father  Hesburg  testified  before  us  on  the  subject 
of  asylum  and  adjudications,  and  before  that.  Congressman  Faunt- 
roy  also  gave  us  some  testimony,  Mr.  de  Haan  and  Mrs.  Simmons. 
In  relationship  to  responses  that  we  have  elicited  from  others, 
Father  Hesburg  said  while  he  likes  the  provisions  in  this  bill  with 
regard  to  helping  speed  up  the  adjudication  process,  recognizing,  if 
I  can  paraphrase,  the  concerns  over  civil  liberties  and  the  individu- 
al rights  of  those  involved  in  the  asylum  process,  he  still  personally 
prefers  what  he  voted  for  in  the  Select  Comission,  to  provide  an  ini- 
tial court  opportunity  for  asylum  applicants  rather  than  the  proce- 
dures in  the  bill,  even  though  they  are  far  better  than  what  we 
have  today. 
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I  would  like  for  you  to  comment  on  whether  or  not  your  organi- 
zations, while  perhaps  supporting  some  of  the  provisions  of  this  bill 
in  this  regard,  would  not  have  the  concerns  which  both  of  you  ex- 
press today  over  civil  liberties  better  addressed  if  we  were  to  go  to 
an  article  I  for  this  process? 

Mr.  DE  Haan.  I  think  that  questions  of  judicial  review  and  access 
to  the  courts  are  extremely  important,  but  also  in  the  context  of 
implementing  the  immigration  law,  there  should  be  some  frame- 
work established  within  the  executive  branch  to  deal  with  the 
asylum  question. 

More  often  than  not  these  are  administrative  questions  rather 
than  legal  questions.  It  is  a  question  of  national  policy  of  any  given 
President.  What  the  committee  is  trying  to  do  in  the  context  of  the 
bill  is  extremely  important  because  it  is  giving  a  framework  in 
which  to  operate. 

Mr.  McCoLLUM.  You  see  no  need  for  a  totally  independent 
person  from  the  Department  of  Justice  or  the  executive  branch  in 
making  these  asylum  decisions? 

Mr.  DE  Haan.  I  think  the  administrative  court  should  be  inde- 
pendent. As  our  statement  points  out  with  respect  to  submitting 
evidence,  we  would  also  favor  the  creation  of  an  advisory  panel  or 
committee,  so  we  try  to  minimize  the 

Mr.  McCoLLUM.  Could  I  ask  Mrs.  Simmons  to  answer  that? 

Mr.  Mazzoli.  Yes. 

Mrs.  Simmons.  Yes,  we  much  prefer  the  provisions  in  the  bill 
that  talk  about  the  board.  With  reference  to  it  being  strictly  ad- 
ministrative, we  have  some  problems  with  that.  Take  the  Haitian 
refugees,  for  example  they  have  suffered  tremendous  difficulties  in 
the  past  couple  of  years,  as  a  result  of  actions  taken  by  administra- 
tive agencies. 

The  whole  interdiction  policy;  the  policy,  for  example,  or  proce- 
dures of  letting  persons  in  and  try  to  assist  the  refugee  persons 
who  were  there,  getting  into  the  camps  to  give  them  legal  assist- 
ance, pose  all  kinds  of  problems.  In  addition  to  that,  in  dealing 
with  the  State  Department  where  they  make  decisions  based  on 
whether  a  person  is  a  political  or  economic  refugee  we  have  tre- 
mendous problems  with  that  so  relates  to  the  Haitians. 

Mr.  McCoLLUM.  You  have  tremendous  problems  with  the  present 
system.  You  prefer  what  is  in  the  bill.  Would  you  prefer  an  inde- 
pendent court? 

Mrs.  Simmons.  We  have  no  problem  with  an  independent  court — 
article  I,  not  article  III. 

Mr.  Mazzou.  The  gentleman  from  Florida,  Mr.  Smith,  is  recog- 
nized for  5  minutes. 

Mr.  Smith.  Yesterday  in  Miami,  there  was  another  riot  in  Liber- 
ty City,  some  18  or  19  people  arrested,  and  there  was  a  disturbance, 
police  came  in  and  broke  up  a  street  party  of  some  kind. 

In  that  area,  there  apparently  is  some  specificity  in  the  large 
number  of  unemployed  black  youth  with  in  fact  a  large  number  of 
refugees  who  have  come  over  the  last  few  years  in  Florida,  and  I 
am  very  concerned  about  that,  like  you  are.  It  is  one  of  the  areas 
where  you  could  point  out,  especially  the  impact  on  the  American 
job  seeker  in  terms  of  that  problem. 
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My  question  is,  however,  what  can  we  do  about  it  in  terms  of  the 
short  range?  If  we  are  to  grant  amnesty  for  legalization  process 
with  a  cutoff  date  as  of  the  time  that  possibly  the  bill  is  signed  or 
some  day  close  to  that,  won't  we  be  locking  in  this  unemployment 
situation  until  the  numbers  have  time  to  rearrange  themselves? 

Won't  we  then  be  dealing  with  in  a  situation  where  we  may  be 
putting  people  out  of  work  who  are  already  going  to  be  grandfath- 
ered into  this  country  and  have  a  situation  where  when  those 
American,  native  American  born  jobseekers  get  back  the  jobs  we 
then  put  people  on  the  social  welfare  programs,  because  they  can't 
get  the  jobs? 

Mrs.  Simmons.  For  a  short  time,  of  course,  you  will  have  that 
problem.  However,  the  Miami  situation,  Mr.  Smith,  is  one  that  we 
forecasted  10  years  ago  to  the  mayor  of  the  city  and  suggested 
some  solutions,  including  going  back,  reading  the  Kerner  Commis- 
sion report  and  putting  some  of  those  recommendations  into  oper- 
ation. 

I  think  that  there  is  an  advantage  to  trying  to  grandfather  in  the 
persons  who  are  there,  and  then  trying  to  make  our  immigration 
policy  work.  Actually  it  is  better  to  do  that  than  to  try  and  have 
the  policy  that  we  now  have  which  discriminates  against  individ- 
uals. In  my  testimony  we  did  raise  the  issue  of  having  an  antidis- 
crimination policy  in  the  immigration  policy,  because  that  has  been 
a  tremendous  problem  for  dark-skinned  people  for  over  30  years. 

Mr.  Smith.  You  are  probably  going  to  wind  up  with  a  discrimina- 
tion factor  built  in.  If  we  are  going  to  put  black  youths  in  jobs  that 
are  now  held  by  Haitian  refugees,  we  will  discriminate  against  Hai- 
tain  refugees,  because  they  will  be  thrown  out  of  work  in  terms  of 
having  other  people  put  back  to  work. 

Mrs.  Simmons.  We  need  more  job  creation. 

Mr.  Smith.  You  would  be  in  favor  of  increasing  the  bugetary  re- 
quirements that  the  United  States  would  have  for  the  purpose  of 
putting  people  back  to  work,  and  for  the  purpose  of  enforcing  the 
immigration  policy  once  we  have  indicated  to  the  world  what  it  is? 

Mrs.  Simmons.  That  is  correct,  Mr.  Smith. 

Mr.  Smith.  Would  you  agree  that  the  administration  at  the 
present  time  has  not  done  either  of  those  two  things? 

Mrs.  Simmons.  That  is  correct. 

Mr.  Smith.  Mr.  Kohr,  part  of  your  testimony  deals  with  an  addi- 
tional class  of  entry  slots  not  charged  against  the  overall  ceiling  for 
annual  entry  places  like  Mexico  and/or  countries  like  Mexico  and 
Canada  where  there  is  apparently  this  push  factor  that  exists,  that 
probably  all  of  Latin  America  and  the  Caribbean,  where  those  push 
factors  exist. 

How  would  you  justify  that  in  light  of  the  testimony  given  by  the 
first  panel  when  it  comes  to  the  point  of  going  over  the  425,000, 
what  they  consider  to  be  the  means  quota,  that  number  they  all 
agreed  upon  which  was  more  or  less  that  magic  number  which 
would  bring  peace,  harmony  and  contentment  and  ultimate  U.S. 
policy  to  the  Utopia  that  Representative  Hall  referred  to? 

Mr.  Kohr.  Well,  two  points,  and  the  first  of  which  is  we  are  not 
as  concerned  about  the  numbers  and  the  total  numbers  of  legal  im- 
migrants and  refugees  into  this  country.  We  think  it  is  predictable 
and  it  is  the  kind  of  thing  that  we  can  plan  for  and  we  are  not 
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overly  concerned  with  those  numbers.  America  has  proven  its  resil- 
iency in  the  past  in  absorbing  people  and  having  them  contribute 
to  society. 

The  second  point  on  the  Mexico  and  Canada  numbers,  how  do 
you  dampen  the  demand  for  people  coming  into  the  United  States 
and  particularly  on  countries  that  have  contiguous  borders,  and  we 
feel  by  allocating  those  extra  slots,  particularly  into  Mexico  and 
Canada,  it  would  be  one  of  the  steps  necessary  to  allow  a  predict- 
able flow  of  immigration  from  Mexico. 

Mr.  Smith.  That  20,000  additional  slots  probably  represents  1 
month's  worth  of  undocumented  workers  coming  across  the  bor- 
ders. 

Mr.  KoHR.  I  would  agree  with  you  restatement  of  increasing  the 
budgetary  requirements  in  terms  of  enforcement  and  the  other 
mechanisms  that  are  required. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  Thank  you  very 
much. 

The  chair  will  yield  itself  5  minutes  for  a  second  round  of  ques- 
tions. 

Father  Hesburg  espouses  the  creation  of  a  "seed  immigrant"  cat- 
egory, people  without  family  in  the  United  States  and  without 
highly  sought  job  skills.  What  do  you  think  of  that  idea? 

Mr.  DE  Haan.  I  would  comment,  Mr.  Chairman. 

I  think  that  the  question  of  new  seed  immigration  is  very  impor- 
tant, and  anj^hing  that  you  and  the  committee  can  do  in  this 
regard  I  think  would  get  widespread  support  among  the  voluntary 
agencies.  We  aren't  overly  concerned  about  numbers,  as  Mr.  Kohr 
was  saying  a  moment  ago,  but  I  think  that  this  new  seed  question 
is  an  important  one.  We  would  support  any  efforts  in  this  regard. 

Mr.  Mazzoli.  Mr.  Kohr,  if  we  left  the  immediate  family  out  of  a 
cap  but  provided  that  if  it  grew  beyond  a  certain  percentage  each 
year  the  excess  would  be  mortgaged  against  other  numbers,  would 
we  be  making  a  mistake?  You  see  anything  from  that,  Mr.  Kohr? 

Mr.  Kohr.  We  would  have  to  examine  the  exact  proposal  before 
we  could  give  any  decision.  I  would  like  to  come  back  again  though 
to  the  question  of  the  numbers  and  the  preoccupation  with  final 
numbers. 

I  think  it  is  our  feeling  that  we  ought  not  be  overly  concerned, 
yes,  we  should  be  concerned  but  not  overly  concerned  and  allow 
that  to  make  policy  decisions  that  we  might  not  otherwise  care  to 
make.  A  question  that  I  ask  myself  is,  what  would  be  the  limits  on 
some  of  the  preferences,  and  that  to  a  certain  extent  as  I  have 
mentioned  earlier  we  would  be  concerned  with  some  of  those  re- 
strictions. 

Mr.  Mazzoli.  Mr.  De  Haan,  you  talked  about  the  sunset  as  one 
way  to  protect  against  perhaps  unwitting  problems  with  employer 
sanctions.  When  would  you  sunset  it?  In  5  or  6  years? 

Mr.  DE  Haan.  I  think  in  light  of  our  lack  of  experience  with 
sanctions  and  in  light  of  the  experiences  of  other  countries  in  the 
world,  it  seems  to  us  that  this,  perhaps,  is  one  alternative  that 
could  put  to  rest  some  of  the  argumentation  and  debate  over  the 
question  of  sanctions.  But  whether  5  or  6  years,  we  don't  have  a 
view  on  that. 
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Ms.  Simmons.  We  haven't  thought  in  terms  of  sunsetting.  The 
NAACP  has  problems  with  sunsetting  civil  rights  laws.  Off  the  top 
of  my  head  I  am  sure  we  would  have  some  problems  with  that. 

Mr.  Mazzoli.  I  understand.  Thank  you  very  much,  Mr.  De  Haan. 

You  mentioned  that  the  voluntary  agencies  which  would  be  in- 
volved in  the  implementation  of  legalization  have  to  be  sure  that 
they  are  separate,  apart,  independent,  and  free  of  any  pressures, 
unintended  perhaps,  of  the  Immigration  Service. 

Are  you  familiar  with  their  new  guidelines  and  their  new  plan 
for  implementation,  and,  if  so,  do  you  have  some  feeling  on  wheth- 
er that  guarantees  the  kind  of  independence  you  think  you  have  to 
have  ? 

Mr.  DE  Haan.  Well,  Mr.  Chairman,  I  am  aware  of  a  new  model 
with  respect  to  the  role  of  the  volunteer  agencies.  It  has  been  sum- 
marized for  me  and  for  others 

Mr.  Mazzou.  By  the  Immigration  Service? 

Mr.  DE  Haan.  Yes. 

Mr.  Mazzoli.  You  have  seen  that  slide  show? 

Mr.  DE  Haan.  I  haven't  seen  that  or  the  paper  on  it,  but  it  has 
been  described  to  me  INS  wants  to  work  with  us  further.  It  appears 
to  me  based  on  what  they  have  told  us  that  perhaps  the  model  is 
better  than  before,  but  I  think  the  point  here  is  that  the  model 
must  protect  the  advocacy  function  of  the  volunteer  agency  vis-a- 
vis its  client.  We  cannot  be  a  quasi-governmental  agency,  an  en- 
forcement arm  of  the  Government,  because  we  have  clients;  we 
have  other  responsibilities.  We  don't  mind  getting  involved  in  the 
program,  but  we  cannot  be  policemen. 

Mr.  Mazzoli.  When  I  saw  the  slide  show,  I  didn't  see  much  en- 
forcement on  your  part.  If  I  understood  it  correctly,  there  would  be 
no  INS  person  on  the  premise.  You  would  know  the  law  and  the 
waivers  available  and  you  would  examine  their  papers  and  tell 
them  if  anything  was  missing  or  if  they  appear  eligible. 

If  they  qualify,  you  send  them  on  and  if  they  don't  you  don't 
have  to  send  any  name  forward.  So  the  INS  would  never  know  that 
you  have  been  in  touch  with  those  people. 

Mr.  DE  Haan.  One  of  our  major  objections  had  to  do  with  the 
INS  presence  on  the  premises.  I  understand  that  has  been  changed. 

Mr.  Mazzou.  If  you  saw  the  slide  show  I  saw  you  would  know 
that  they  are  not  on  the  premise. 

Mr.  KoHR.  I  have  seen  the  slide  show,  and  some  of  Mr.  De 
Haan's  concerns  are  I  think  legitimate. 

Mr.  Mazzoli.  They  are  legitimate,  but  it  also  ought  to  be  said 
that  the  INS  should  be  congratulated  for  having  made  a  serious 
effort  to  implement  this  thing  objectively.  I  think  it  represents  a 
good  faith  effort  on  their  part  to  make  sure  the  legalization  works. 

One  of  the  concerns  is,  you  are  going  to  give  us  a  hip  and  take  a 
hip  away.  It's  going  to  be  some  kind  of  a  ruse  to  find  and  deport 
undocumented  aliens. 

Mr.  DE  Haan.  Mr.  Chairman,  I  think  that  compared  to  the  point 
where  we  started  out  some  time  ago,  things  have  improved. 

Mr.  Mazzou.  My  time  has  expired. 

The  gentleman  from  Texas  is  recognized  for  5  minutes. 

Mr.  Hall.   Thank  you,  Mr.  Chairman. 
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I  take  it  that  all  three  of  the  participants  in  this  panel  are  op- 
posed, maybe  some  more  strongly  than  others,  to  a  guest  worker 
program.  I  think  it  fair  to  say,  as  far  as  I  am  personally  concerned, 
you  will  never  get  a  bill  passed  unless  you  have  a  strictly  con- 
strued, regulated  guest  worker  program  in  this  bill. 

I  say  that  for  this  reason:  There  are  certain  areas  in  the  United 
States  where  regardless  of  whether  you  agree  with  it  or  not,  it  is 
difficult  to  get  people  to  work  in  certain  types  of  jobs.  That  has 
been  proven. 

I  can  show  areas  where  employers  have  resorted  to  television, 
newspapers,  interviews,  one-on-one  interviews  through  the  employ- 
ment agencies,  trying  to  get  people  to  work,  paying  these  people 
$7.50  an  hour,  all  instances  a  dollar  and  a  half  above  minimum 
wage,  with  all  the  benefits  attuned  thereto,  and  that  it  has  been 
impossible  to  get  people  to  do  that  type  work  that  these  folks  are 
seeking  to  obtain. 

And  I  think  that  a  guest  worker  program  is  necessary  in  some 
instances  where  it  will  be  strictly  observed  and  strictly  adminis- 
tered through  the  Department  of  Labor. 

Now,  and  I  direct  this  to  any  of  the  three  persons  who  are  at  the 
table,  if  there  is  a  guest  worker  program  put  into  this  law,  do  I  un- 
derstand that  if  all  of  the  other  provisions  that  you  mention  and 
ask  for  here  are  placed  in  this  measure,  do  I  take  it  that  you  would 
still  oppose  the  passage  of  this  legislation,  Mr.  Kohr? 

Mr.  Kohr.  Well,  as  a  matter  for  the  record,  this  is  a  matter  to 
which  the  committee  has  not  taken  a  position  on  the  guest  worker 
programs.  However,  I  would  like  to  go  back  to  last  year's  bill  in  the 
House  Judiciary  Committee,  that  once  it  came  to  the  floor,  we  were 
supportive.  It  was  part  of  a  package  and  it  did  include  provisions 
for  a  guest  worker  program.  But  that  is  something  that  we  are 
going  to  require  some  further  investigation  ourselves. 

Mr.  DE  Haan.  I  would  just  make  two  comments.  I  think  the  Na- 
tional Council  does  oppose  a  temporary  worker  program  in  the  leg- 
islation, but  I  want  to  point  out  that  there  is  a  recognition  in  many 
quarters  of  needs  from  time  to  time.  There  is  a  long  history  to  the 
question  of  H-2  visas  and  so  forth. 

I  think  that  from  our  point  of  view  if  there  are  needs  there  in 
the  future  at  some  point  we  feel  that  rather  than  putting  changes 
into  the  law,  the  program  should  function  as  it  does  today:  within 
the  context  of  the  current  law.  But  we  oppose  a  temporary  worker 
program  in  this  legislation. 

Mr.  Hall.  What  about  these  people  who  try  to  get  folks  to  work 
for  them  and  can't?  What  are  they  supposed  to  do,  go  out  of  busi- 
ness? 

Mr.  DE  Haan.  I  haven't  seen  too  many  go  out  of  business. 

Mr.  Hall.  Have  you  been  down  on  the  border  of  Texas  and 
Mexico  and  some  of  the  employment  agencies  of  Washington,  D.C.? 

Mr.  DE  Haan.  I  am  not  sure  I  can  comment  specifically  on  that. 
In  recognition  of  the  fact  that  there  are  needs  there,  you  know 
there  have  been  programs  in  the  past  for  specific  kinds  of  jobs  re- 
quiring various  kinds  of  technical  skills  in  the  growing  area,  and  so 
forth,  and  these  have  been  accommodated  within  the  context  of  the 
administrative  discretion.  All  we  are  saying  is  that  if  there  are 
needs  that  can  be  justified  and  can  be  demonstrated,  then  they 
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should  be  handled  within  the  context  of  the  present  law,  perhaps 
under  different  rules  but  nevertheless  within  the  context  of  the 
current  law. 

Mr.  Hall.  How  could  you  have  that  handled  under  the  context  of 
the  present  legislation  if  you  don't  have  a  guest  worker  in  the 
present  legislation? 

Mr.  DE  Haan.  I  am  thinking  of  the  kind  of  thing  that  has  hap- 
pened over  the  years,  where  certain  groups  of  people  are  permitted 
into  the  country.  I  am  not  saying  whether  it  was  right  or  wrong. 
They  have  come  in  because  there  was  supposedly  a  demonstrated 
need  for  their  being  here,  but  it  was  done  within  the  context  of  the 
present  law,  certified  by  the  Secretary  of  Labor — this  type  of  thing. 

Mr.  Hall.  I  am  speaking  of  a  guest  worker  program  that  works 
with  the  Secretary  of  Labor  to  determine  the  legitimacy  of  a  need. 
I  think  you  must  have  that  in  any  program  that  you  have  as  far  as 
the  guest  worker  program  is  concerned.  Are  you  saying  that  you 
would  be  opposed  to  a  guest  worker  program  that  would  be  strictly 
controlled  by  the  Department  of  Labor  as  to  the  legitimacy  of  the 
needs  of  certain  people  trying  to  get  people  to  work  for  them? 

Mr.  DE  Haan.  I  think  there  is  a  recognition  in  many  quarters 
that  there  may  in  fact  be  needs  down  the  line,  or  perhaps  even 
today,  but  we  do  not  feel  that  this  should  be  part  of  the  pending 
legislation. 

Mr.  Hall.  If  you  have  more  sanctions,  it  makes  it  a  violation  of 
the  law  to  employ  illegal  aliens,  and  you  have  a  situation  that  is 
legitimate  where  you  cannot  get  people  to  work.  What  is  the 
answer  for  those  people  who  cannot  get  people  to  work  in  particu- 
lar jobs? 

Mr.  DE  Haan.  I  don't  think  I  have  an  answer  to  that. 

Mr.  Hall.  Don't  you  think  we  are  going  to  have  to  have  one? 

Mr.  DE  Haan.  Yes,  but  it  seems  to  me  that  in  the  context  of  the 
total  package  in  the  bill  involving  a  great  deal  of  amnesty,  let's 
say,  a  great  deal  of  employer  sanctions,  and  that  there  may  in  fact 
be  groups  of  people  who  move  across  the  border,  who  are  undocu- 
mented from  time  to  time:  maybe  the  question  should  be  examined 
more  fullj'  in  that  context  of  these  factors. 

Mr.  Hall.  Are  you  saying  that  as  it  pertains  to  those  people  who 
move  across  illegally  that  employers  should  be  allowed  to  hire 
those  people  in  those  particular  instances? 

Mr.  DE  Haan.  No.  I  am  saying  handle  it  in  the  context  of  the 
law.  Part  of  the  concern  today  is  a  function  of  today's  economy,  I 
think  that  quite  apart  from  that  we  have  to  look  at  this  further 
down  the  line. 

Mr.  Mazzoll  The  gentleman's  time  has  expired. 

In  the  absence  of  minority  members,  does  Counsel  have  any 
questions? 

Mr.  Levinson.  No,  Mr.  Chairman. 

Mr.  Mazzoll  Let  me  yield  myself  a  couple  of  minutes  and  I  will 
go  back  to  the  gentleman  from  Texas  and  he  can  wrap  it  up. 

Do  you  think  there  is  an3i;hing  inherently  discriminatory  in  a 
program  for  employer  sanctions  which  says  that  everyone  when 
they  apply  for  a  job  would  have  to  verify  who  they  are  and  that 
they  are  qualified  to  work? 

Is  there  anything  inherently  discriminatory  in  that? 


18-556    O— 83 54 


842 

Ms.  Simmons.  As  was  said  earlier,  I  have  no  problem  with  verifi- 
cation so  long  as  it  is  not  a  green  card  type  of  verification.  The  last 
time  I  testified  before  the  subcommittee  I  made  a  statement  that 
we  would  have  no  problem  with  utilizing  the  social  security  card 
which  everyone  has  to  have  anyway. 

We  would  have  problems  with  some  kind  of  "secure  system"  de- 
vised by  the  administration  and  may  be  used  to  discriminate. 

Mr.  Mazzoli.  Mr.  de  Haan,  is  there  anything  inherently  discrimi- 
natory in  asking  every  person  that  comes  forward  for  a  job  who 
they  are  and  make  them  prove  that  they  are  qualified  to  work? 

Mr.  DE  Haan.  This  particular  issue  has  caused  a  great  deal  of 
concern  among  the  denominations  associated  with  the  National 
Council  of  Churches.  I  don't  think  I  am  in  a  position  to  make  a 
judgment  on  that.  I  think  there  are  various  views. 

Mr.  Mazzoli.  Mr.  Kohr? 

Mr.  Kohr.  As  I  stated  earlier,  the  committee  is  evenly  divided  on 
the  issue. 

Mr.  Mazzoli.  Let  me  ask  you,  is  there  something  discriminatory 
about  giving  the  employer  the  option  of  asking  people  whether  or 
not  they  are  citizens  and  whether  they  can  work? 

Mr.  Kohr? 

Mr.  Kohr.  Well,  in  theory,  possibly  not.  What  we  are  concerned 
about  is  the  actual  practice  and  how  you  do  away  with  some  of  the 
abuses,  which  you  are  well  aware  of,  Mr.  Chairman,  and  I  know 
you  are  thinking  of  ways  to  try  to  address  them.  We  are  concerned 
about  the  practice  in  theory.  I  would  probably  agree  with  your  sen- 
timent. 

Mr.  Mazzoli.  Mr.  de  Haan,  do  you  have  views  on  whether  the 
employer  should  have  an  option  in  asking? 

Mr.  DE  Haan.  I  think  I  would  have  to  go  along  with  Mr.  Kohr.  I 
think  it  is  a  question  of  practice. 

Ms.  Simmons.  I  prefer  it  being  a  general  rule  rather  than  an 
option.  Options  tend  to  get  out  of  hand. 

Mr.  Mazzoli.  That  is  what  the  subcommittee  and  the  full  com- 
mittee did  last  year.  We  covered  everybody,  because  we  believed 
discrimination  would  be  more  likely  if  the  employer  could  pick 
whom  to  question. 

Where  an  employer  has  that  option  there  is  a  possibility  it  could 
be  misused.  In  addition,  we  have  that  secondary  level  of  penalties 
for  failure  to  keep  the  paperwork.  But  if  you  are  going  to  ask  ev- 
erybody, if  that  is  the  route  the  committee  goes,  then  what  do  we 
ask  everybody  for? 

And  we  said,  well,  for  a  period  of  time  we  will  ask  them  for  what 
they  normally  would  have  on  their  person  or  could  easily  obtain, 
but  only  when  they  are  being  hired,  not  when  they  are  going  down 
the  street.  Three  or  four  years  down  the  road,  if  a  more  secure 
system  is  needed  if  the  current  system  isn't  working,  then  we  could 
put  something  else  in,  and  many  people,  including  Father  Hensler, 
the  former  Chairman  of  the  Civil  Rights  Commission,  said  a  social 
security  type  card,  made  tamper-resistant,  though  you  could  never 
make  anything  tamper-proof,  may  be  the  way  to  go.  He  didn't 
think  there  was  any  civil  liberty  inhibition  in  that. 

Let  me  just  ask  you  all  to  give  your  view  on  that. 
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Mr.  KoHR.  Once  again,  I  don't  think  it  would  be  fair  for  the  orga- 
nization to  comment. 

Mr.  Mazzoli.  Mr.  de  Haan,  the  same  way? 

Mr.  DE  Haan.  It  would  be  the  same. 

Ms.  Simmons.  We  have  no  problem  with  a  social  security  type 
system. 

Mr.  Mazzoli.  Thank  you  very  much.  I  appreciate  that. 

The  gentleman  from  Texas  is  recognized. 

Mr.  Hall.  No  questions,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you  very  much  for  your  help  and  attention. 
You  were  very  good  and  very  informative  and  you  stand  adjourned. 

We  will  call  our  third  and  last  panel  for  the  day.  While  we  are 
getting  arranged  we  are  going  to  take  a  5-minute  recess. 

I  call  Mr.  John  Huerta;  Mr.  Arnold  Torres;  Norman  Lau  Kee; 
and  Benjamin  Gim. 

We  will  take  a  5-minute  recess. 

[A  short  recess  was  taken.] 

Mr.  Mazzou.  The  subcommittee  will  come  back  to  order. 

We  welcome  as  our  panel  Mr.  John  Huerta,  the  director  of  immi- 
gration projects,  Mexican-American  Legal  Defense  and  Educational 
Fund,  Mr.  Arnold  Torres,  the  national  executive  director,  League 
of  United  Latin  American  Citizens,  Mr.  Norman  Lau  Kee,  chair- 
man. Task  Force  on  Immigration  and  Refugee  Policy,  United 
States-Asia  Institute,  and  Mr.  Benjamin  Gim,  Chairman,  Commit- 
tee on  Immigration  and  Refugees,  Organization  of  Chinese  Ameri- 
cans, Inc. 

Gentlemen,  you  are  welcome,  and  again,  Mr.  Huerta,  maybe  you 
can  begin  and  then  Mr.  Torres,  then  Mr.  Kee  and  Mr.  Gim. 

We  will  try  and  limit  your  statements  to  5  minutes  and  then  we 
will  have  questions. 

TESTIMONY  OF  JOHN  HUERTA,  DIRECTOR,  IMMIGRATION  PROJ- 
ECTS, MEXICAN-AMERICAN  LEGAL  DEFENSE  AND  EDUCATION- 
AL FUND;  ARNOLD  TORRES,  NATIONAL  EXECUTIVE  DIRECTOR, 
LEAGUE  OF  UNITED  LATIN  AMERICAN  CITIZENS;  NORMAN  LAU 
KEE,  CHAIRMAN,  TASK  FORCE  ON  IMMIGRATION  AND  REFU- 
GEE POLICY,  UNITED  STATES-ASIA  INSTITUTE;  BENJAMIN  GIM, 
CHAIRMAN,  COMMITTEE  ON  IMMIGRATION  AND  REFUGEES, 
ORGANIZATION  OF  CHINESE  AMERICANS,  INC. 

Mr.  Huerta.  I  am  John  Huerta,  Director  of  the  Mexican-Ameri- 
can Legal  Defense  and  Educational  Funds  immigrant's  rights 
project. 

I  would  like  to  submit  a  complete  copy  of  my  comments  for  the 
record. 

Mr.  Mazzoli.  Without  objection,  yours  and  all  the  other  gentle- 
men's statements  will  be  made  a  part  of  the  record. 

Mr.  Huerta.  Thank  you,  Mr.  Chairman. 

MALDEF  opposes  H.R.  1510.  Our  reasons  for  doing  so  are  con- 
tained in  the  document  I  have  submitted  in  more  detail. 

Although  we  oppose  the  bill,  I  would  like  to  at  this  time  convey 
our  thoughts  to  you. 

I  think  you  and  members  of  this  committee  are  responsible  for 
elevating  the  immigration  debate  in  this  country  to  a  very  high 
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level  in  which  not  only  members  of  your  staffs  but  you  are  well  in- 
formed on  the  issues  and,  additionally,  the  racist  rhetoric  that  is 
normally  associated  with  immigration  issues  has  been  completely 
taken  out  of  the  debate  and  that  helps  groups  participate  in  this 
process  and  feel  proud  of  the  American  political  process  in  spite  of 
our  reservations  as  to  the  end  result. 

Mr.  Mazzoli.  We  thank  you  for  that  statement.  It  is  hard  to 
from  time  to  time,  but  I  think  we  have  very  successfully  managed 
to  resift  that. 

Mr.  HuERTA.  In  light  of  our  reservations  about  the  bill,  I  come 
today  in  a  spirit  of  cooperation  in  proposing  some  suggestions  con- 
cerning the  amnesty  bill. 

Congressman  Smith  earlier  today  indicated  that  most  estimates 
are  that  about  20  percent  of  those  eligible  will  come  forward  and 
apply  for  amnesty,  and  the  gentleman  from  FAIR,  Dr.  Graham,  in- 
dicated that  there  are  defects  in  the  amnesty  programs  historically 
and  that  most  countries'  concerns  with  amnesty  come  back  to  retry 
amnesty  to  pick  up  the  people  that  were  omitted  from  it. 

In  light  of  my  experience  and  other  attorneys  in  MALDEF,  I  am 
trying  to  indicate  some  problems  that  I  see  with  the  bill  to  try  to 
plug  it  into  the  reality  of  the  undocumented  alien.  I  will  not  go 
into  a  justification  for  amnesty,  I  will  take  as  a  given  that  it  is  a 
good  thing  and  go  to  the  more  central  aspect  of  my  testimony. 

The  main  problem  is  how  do  you  get  the  undocumented  person  to 
come  forward.  One  would  expect  since  you  are  handing  out  a  gov- 
ernment benefit,  something  that  is  greatly  desired,  that  it  would  be 
a  fairly  easy  process  to  accomplish.  The  undocumented,  however, 
are  experts  at  surviving  in  the  underground  system  that  exists  in 
the  United  States. 

They  have  entered  surreptiously  Many  have  false  identications, 
even  false  immigration  papers.  They  live  in  a  cash  economy,  they 
are  paid  by  their  employers  in  cash,  and  they  make  most  of  their 
purchases  in  cash.  They  do  not  leave  a  paper  trail;  they  are  ex- 
tremely good  at  hiding  within  that  system  and  they  have  an  infor- 
mal network  that  assist  them  in  that  regard. 

The  No.  1  step  that  you  have  taken  is  outreach.  I  think  your  pro- 
posal is  very  good  in  trying  to  work  with  the  volunteer  agencies 
and  the  community  based  agencies.  There  is  however  one  serious 
concern  that  I  have.  The  House  Judiciary  Committee  report  on 
H.R.  6514,  last  year's  bill,  provides  that  if  volunteer  agencies  find 
they  have  costs  in  processing  applications  they  should  seek  public 
donations,  ask  the  applicants  for  voluntary  contributions  to  defray 
costs  or  drop  out  of  the  program. 

I  can  understand  the  Government's  concern  about  saving  money. 
I  don't  think  this  is  a  realistic  approach  to  the  problem.  Communi- 
ty based  organizations  and  volunteer  agencies  right  now  are  over- 
whelmed with  client  caseloads;  they  are  strapped  for  funds.  Many 
would  like  to  participate  but  unless  there  is  some  type  of  users  fee 
that  will  inure  to  reimburse  them  for  their  costs,  you  will  not  have 
a  program. 

I  think  you  can  have  a  program  where  they  initially  come  in  and 
are  charged  a  modest  amount  to  cover  the  expense  of  the  agency 
and,  if  further  processed  by  INS,  there  is  an  additional  fee  if  one 
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qualifies  for  the  program,  and  I  don't  think  people  will  object  to 
that. 

The  second  and  probably  the  most  important  aspect  of  the  legal- 
ization program  is  to  separate  legalization  and  enforcement.  Under 
the  implementation  plan  that  INS  developed,  those  people  that 
failed  when  they  came  in  and  applied  for  amnesty  would  be  given  a 
notice  of  voluntary  deportation.  The  problem  with  that  is  that  the 
agencies  will  not  put  themselves  in  the  position  where  they  will  be 
calling  the  undocumented  aliens  in,  and,  then  if  they — the  undocu- 
mented—don't qualify,  later  on  in  the  process,  they  will  be  put  in 
the  deportation  process. 

David  North  in  his  study  on  amnesty  very  clearly  shows  that  the 
successful  countries  that  have  had  amnesty  programs  have  had  a 
separation  there.  For  example,  what  Mr.  North  refers  to  in  the 
Holland  experience,  they  turned  back  the  papers  to  the  person  if 
they  don't  qualify  when  they  came  in  and  looked  for  them  through 
normal  channels. 

The  continuous  residency  requirement  is  a  real  problem  for 
Mexican  aliens.  There  are  two  classes  of  Mexican  aliens  that  are 
undocumented  aliens  in  this  country. 

Mr.  Hall  referred  to  the  seasonal  workers  that  may  come  and 
work  8  or  9  months  a  year  in  the  Southwest.  Many  of  these  people 
are  highly  skilled  and  fairly  well  paid;  they  work  with  specific  em- 
ployers on  a  regular,  stable  basis. 

The  employers  know  what  time  they  are  coming;  there  is  a  chain 
of  communication  and  many  people  in  the  Southwest  where  the 
perishable  crop  is  a  good  example,  are  dependent  on  these  workers 
to  come  in  and  harvest  their  crops.  Many  won't  meet  the  time  limi- 
tations if  the  continuous  residency  requirement  is  flexible  enough 
to  count  people  who  have  had  stable  work,  albeit  seasonal  work, 
over  that  period  of  time. 

I  ask  that  you  have  something  addressing  that.  Many  undocu- 
mented have  taken  voluntary  departures  since  they  know  that  the 
border  is  fairly  porous  and  they  can  return  fairly  easily  enough  if 
they  are  apprehended.  They  do  not  try  to  enforce  rights  that  they 
currently  have  under  the  law  in  deportation  proceedings.  They 
take  their  voluntary  departure  and  are  back  in  a  day  or  two  or  sev- 
eral weeks  at  most. 

You  have  to  give  thought  on  what  effect  a  voluntary  departure 
will  have  on  the  continuous  residency.  I  have  run  out  of  time. 

[The  complete  statement  follows:] 
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INTRODUCTION 

Mr.  Chairman,  my  name  is  John  Huerta,  and  I  am  the  Director 
of  the  Imjnigrant's  Civil  Rights  Project  for  the  Mexican  American 
Leaal  Defense  and  Educational  Fund.   MALDEF  is  a  national  civil 
rights  organization  dedicated  to  preserving  the  civil  and  consti- 
tutional rights  of  persons  of  Mexican  and  Hispanic  descent.   We 
currently  have  offices  in  San  Francisco,  Los  Angeles,  Denver, 
Can  /mtonio,  Chicago  and  here  in  Washington,  D.C. 

In  recent  years,  issues  concerning  U.S.  immigration  policy  and 

immigrants  rights  have  become  increasingly  important  to  MALDEF, 

hecause  of  their  significant  impact  on  our  Hispanic  population. 
We  have  had  the  opportunity  on  several  occasions  to  testify  before 
your  committee  and  to  submit  extensive  written  testimony  delineating 

our  position  on  varous  legislative  proposals.    I  welcome  the  invitation 

to  continue  that  dialogue  today. 

Our  position  on  employer  sanctions  is  well  known.   We  are 
opposed  to  any  legislation  that  contains  an  employer  sanction 
provision.   Our  principal  objections  to  the  proposed  employer  sanction 
provision  are  based  on  our  belief  that  they  are  unworkable,  ineffective, 
expensive  and  discriminatory.   We  have  previously  outlined  these  concerns 
and  I  will  address  them  at  a  later  point  in  my  presentation. 

Today,  I  will  commence  my  discussion  with  a  detailed  outline 

of  our  views  on  legalizaton.  I  have  selected  the  legalization  topic 

for  discussion  because  it  represents  the  most  important  aspect  of 

any  immigration  reform  package  for  many  Hispanics  in  this  country. 

For  numerous  undocumented  Hispanics,  their  families  and  friends,  it 

holds  forth  the  promise  of  a  new  day  when  one  can  obtain  a  measure 

of  dignity,  assume  one's  own  identity,  fully  participate  in  most 
in  most  phases  of  American  society  and  plan  for  the  future  for 

oneself  and  one's  family. 
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Almost  all  experts  who  have  studied  the  issue  of  immigration 
reform  have  come  to  the  realization  that  a  generous  legalisation 
program  is  central  to  any  comprehensive  approach  to  the  immigration 
problem.   The  Select  Commission  on  Immigration  and  Refugee  Policy 
unanimously  recommended  a  sweeping  legalization  program.   This 
subcommittee  and  other  members  of  the  Judiciary  Committee  in  both 
the  House  and  the  Senate  have  steadfastly  supported  the  legalization 
concept  while  it  came  under  increasing  attack  by  those  with  less 
understanding  and  less  empathy  for  the  undocumented  immigrant. 

You  have  defended  legalization  because  you  realize  that  it 
is  the  only  program  that  will  effectively  eliminate  the  underclass 
that  exists  on  the  fringe  of  our  society.   Only  through  legalization 
will  all  workers  by  assured  that  their  rights  will  be  enforced. 
Additionally,  it  will  mean  more  federal  revenues,  because  some 
employers  who  currently  withhold  social  security  and  federal  income 
tax  from  the  undocumented  worker  fail  to  report  and  send  this  revenue 
to  the  federal  government.  Once  the  employee  becomes  documented, 
employers  will  be  unable  to  continue  this  exploitation. 

Another  benefit  of  legalization,  is  that  it  will  provide  American 
employers  a  more  stable  work  place.   No  longer  will  production 
efficiency  depend  upon  when  the  I.N.S.  has  scheduled  a  raid  this  week 
or  month. 

Finally,  legalization  will  cement  the  foundation  of  United  States 
immigration  policy  -  family  reunification.   Many  families  have  some 
members  who  are  U.S.  citizens  and  others  who  are  undocumented.   No 
longer  will  they  have  to  live  in  fear  of  being  uprooted  and  separated. 
MALDEF  applauds  your  firm  support  for  legalization. 
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Legalization,  in  many  ways,  is  one  of  the  most  politically 
sensitive  issues  to  address  in  the  already  difficult  and  extremely 
complex  area  of  immigration  reform.   It  is  politically  volatile 
because  policy  makers,  and  even  immigration  specialists,  do  not 
fully  understand,  or  even  pretend  to  know,  a  great  deal  about  the 
object  of  their  legalization  proposal:   the  undocumented  immigrant. 
The  absolute  number  of  undocumented  persons  in  the  United  States 
is  unknown  and  unknowable.   The  number  who  may  qualify  for  a  given 
proposal  is  unknown.   The  number  who  are  eligible  and  who  apply  for 
legalization  can  be  known  only  after  the  fact.   How  many  newly 
documented  immigrants  subsequently  will  use  social  services,  and 
to  what  extent,  may  never  be  ascertained.   Yet,  one  may  approximate 
or  even  speculate  as  to  these  numbers.   Because  the  numbers  vary  to 
such  a  great  extent,  it  is  difficult  for  the  policy  maker  to  be 

confidant  that  she  or  he  is  making  the  right  decision  -  especially 

2  / 
when  a  vocal  constituency  has  a  different  view  of  the  world.  — 

Even  if  one  were  certain  about  the  numbers,  legalization  is  also 

a  difficult  concept,  because  one  appears  to  be  rewarding  the 

undocumented  for  their  unlawful  conduct  in  illegally  entering  the 

United  States  in  the  first  place.  -   While  this  concern  is  a  serious 

one,  the  question  of  illegal  migration  is  much  more  complex.   It  has 

been  said  that  "There  is  a  tacit  understanding  -  one  which  is  not 

known  to  the  public  -  which  allows  illegal  aliens  -co  cross  the  border 

in  search  of  work."  ^    I  am  not  certain  that  I  would  go  quite  that 

far,  but  I  do  believe  there  has  been  a  lack  of  concern  about  undocumented 

migration  (manifested  by  scarce  funding  for  INS  and  resulting  laxity 

of  enforcement)  throughout  most  of  the  1960 's  and  1970 's  because  most 
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people  in  the  U.S.  benefited  from  undocumented  migration. 
During  the  last  20  years  when  our  economy  was  growing  at  a  steady 
rate  and  unemployment  was  relatively  low,  there  was  a  need  for 
low-cost  unskilled  workers  to  fill  the  undesirable  jobs  in  our 
society.   The  United  States  workers,  managers,  owners,  consumers 
and  most  importantly,  the  economy,  benefited  from  the  hard-laboring 
undocumented  who  made  our  society  more  productive.   This  view  of 
the  world  sees  the  undocumented  not  so  much  as  a  lawbreaker  las  a  de 
facto  participant  in  a  long-term  relationship  that  has  benefited 
the  United  States  economy  and  society.   But  even  this  view  of  the 
world  has  its  negative  aspects.   Almost  all  undocumented  are 
vulnerable  to  exploitation  because  of  their  unlawful  status.   Some 
employers  (I  would  venture  to  guess,  a  distinct  minority)  subject 
the  undocumented  worker  to  hazardous  and  unlawful  working  conditions. 
A  more  common  form  of  exploitation  occurs  in  one's  own  neighborhood 
where  one's  unlawful  immigration  status  permits  the  unscrupulous 
in  our  society  —  whether  landlord,  merchant,  con-man,  thief  or  thug  - 
to  prey  upon  the  undocumented  on  a  daily  basis.   The  undocumented  are 
so  fearful  of  detection  by  the  authorities  that  they  do  not  report 
these  crimes  to  the  local  police.   Legalization  is  the  only  humane 
solution  to  the  exploitation  and  victimization  of  the  undocumented. 

Legalization  is  the  only  practical  solution  to  the  large  number 
of  undocumented  who  are  present  in  the  U.S.  Mass  deportation  of  the 
millions  of  undocumented  is  totally  unacceptable  to  the  American 
people.   The  President, the  Attorney  General,  the  Select  Commission 
on  Immigration  and  Refugee  Policy  and  bipartisian  leaders  of  both 
Houses  of  Congress  have  rejected  mass  deportations  as  an  unacceptable 
alternative.  Mass  deporations  would  be  extremely  disruptive  to  the  American 
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economy,  likely  to  violate  the  civil  rights  of  U.S.  citizens  in  some 
cases,  and  result  in  an  inefficient  use  of  resources,  since  many 
long-term  undocumented  residents  would  enforce  their  right  to  stay 
here  in  deportation  proceedings. 

Once  one  realizes  that  the  status  quo  option  is  becoming  less 
desirable  and  that  the  deportation  option  is  unacceptable,  one  must 
embrace  the  legalization  option.   Within  the  legalization  option, 
there  is  a  range  of  issues  that  determine  whether  the  legalization 
program  is  a  comprehensive,  humane  approach  or,  at  the  other  end  of 
the  spectrum,  a  restrictive,  niggardly  program  that  benefits  few. 
If  one's  goal  is  to  mainstream  the  undocumented  immigrant,  to  register, 
document  and  identify  as  many  as  possible  so  that  our  immigration 
reform  may  start  anew,  one  would  favor  a  broad,  all-inclusive 
legalization  program.   If  one's  goal  is  mainly  symbolic  and  token,  a 
nod  toward  reform  and  a  step  upward  from  the  status  quo,  one  would 
favor  the  restrictive  approach.   Unhappily,  there  are  those  who  would 
like  to  guide  HR  1510  toward  the  symbolic  goal  rather  than  follow 
tlie  politically  difficult  road  of  bringing  the  undocumented  under  the 
wings  of  America's  democratic  institutions. 
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Legalization  Policy  Issues 

To  be  successful,  a  legalization  program  must  be  simple;  the 
criteria  as  to  who  qualifies  must  be  clear  and  the  process  must  be  fair. 
The  initial  and  most  difficult  aspect  of  the  legalization  plan  will 
be  to  convince  the  undocumented  to  come  forward  and  identify  themselves. 
This  would  appear  quite  easy  upon  first  impression.   The  government 
is  offering  a  benefit  and  those  who  qualify  would  seem  to  jump  at 
the  chance  of  having  their  status  legalized. 

But  not  all  the  undocumented  are  your  ordinary  government 
benefits  seekers.   Many  are  survivors — survivors  outside  the  formal 
legal  system.   They  have  entered  surreptitiously.   Many  have  been 
apprehended  by  the  INS  and  returned  to  the  United  States  several 
times.   Many  have  used  pseudonyms  and  purchased  false  identif ication-- 
and  even  false  immigration  papers.   Some  are  paid  in  cash  by  their 
employers;  and  some  pay  in  cash  for  all  their  purchases.   Checks  and 
plastic  credit  are  unknown  to  many  of  these  survivors.   They  do 
not  leave  a  paper  trail.   They  will  be  skeptical  as  to  whether  they 
will  qualify  for  legalization.   Because  of  the  INS ' s  handling  of 
the  "Silva  Letter  holders"  I  would  imagine  that  many  of  the  undocumented 
will  be  cynical  as  well  as  skeptical  about  leaalizacion  efforts. 
Numbering  in  the  range  of  250,000  Silva  class  members  and  their 
families  were,  at  one  point  in  time,  eligible  to  immigrate  under 
our  federal  laws.   In  fact,  they  all  filed  applications  to  legalize 
their  status.   Had  it  not  been  for  an  illegal  policy  implemented 
by  the  INS,  whereby  it  shifted  the  immigrant  visa  numbers 
rightfully  belonging  to  those  with  INS-approved  application 
to  another  group  of  persons,  many  of  these  Silva  people  would  be 
lawful  residents  today.   Court  litigation  challenged  the  legality 
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of  the  INS  policy  decision,  and  a  preliminary  injunction  was  issued, 
compelling  the  Service  to  recapture  and  return  the  visa  numbers  to 
members  of  the  Silva  class.  (See  Silva  v.  Bell,  605  F.2d  978  (C.A. 
7th  Cir.,  1979)).   Despite  the  court  order,  administrative  snafus, 
consular  backlogs,  and  general  mishandling  of  the  applications  de- 
layed the  processing  of  these  individuals  as  much  as  two  to  four 
years.   When  the  court  order  expired  in  November  of  1981,  we  found 
approximately  100,000  to  150,000  Silva  class  members  who  could  not 
immigrate.   Again,  it  was  through  no  fault  of  their  own.   Without 
consulting  the  plaintiffs'  attorneys  or  the  court,  the  Service  had 
begun,  on  its  own  initiative,  to  issue  letters  to  the  class  members 
and  in  effect  sent  more  Silva  letters  than  there  were  available 
visa  numbers.     The  Federal  district  court  had  mandated  the  recap- 
ture of  145,000  visa  numbers.   The  Service  mailed  out  approximately 
300,000  Silva  letters.   Out  of  status  once  more,  they  found  themselves 
with  an  uncertain  future.   Confusion  and  panic  immediately  set  in. 

In  January  of  1982,  ^4ALDEF ,  along  with  a  score  of  other  organi- 
zations, submitted  an  adm.inistrative  petition  to  Attorney  General 
William  French  Smith,  requesting  that  he  exercise  his  discretionary 
authority  under  the  Immigration  and  Nationality  Act  to  grant  extended 
voluntary  departure  status  to  remaining  members  of  the  Silva  class. 
No  definitive  response  came  out  of  that  petition.   Yet  in  the  heat 
of  debate  over  the  Simpson-Mazzoli  legislation,  the  .Administration 
decided  to  grant  temporary  legal  status  to  the  Silva  people  in 
August  20,  1982,  effective  on  that  date  and  terminating  on  January  31, 
1983.   As  we  all  know,  the  Simpson-Ilazzoli  bill  did  not  pass.   And 
January  31st  has  come  and  gone.   Once  more,  the  Silva  people  are 
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thrown  back  into  turmoil.   Again,  they  face  a  future  of  uncertainty 
Again,  they  have  reverted  to  an  undocumented  status. 

I  detail  the  experiences  of  these  Silva  people,  because  they 
illustrate  the  problems  and  pitfalls  any  legalization  program  will 
encounter.   Many  of  these  individuals  came  forward  and  presented 
themselves  to  the  Immigration  Service.   They  submitted  their  applica- 
tions, presented  the  requested  evidence  and  patiently  waited.   They 
satisfied  the  legal  requirements  and  INS  approved  their  petitions. 
By  a  quirk  of  fate,  however,  they  did  not  receive  that  much  desired 
green  card.   Instead,  the  Service  had  chosen  to  give  the  immigrant 
visas  to  another  group  of  people--a  policy  that  was  both  reprehen- 
sible and  unsupported  by  any  legal  authority  or  policy  decision. 
Worse  yet,  the  immigration  laws  had  changed  in  1977.   Whereas 
undocumented  persons  could  legalize  their  status  through  U.S.  citizen 
children,  the  1976  amendments  altered  the  provisions,  so  that  after 
January  1,  1977,  only  adult  citizen  children  could  petition  their 
parents.   Moreover,  the  amendments  had  imposed  an  annual  quota  of 
20,000  on  each  of  the  Western  Hemisphere  countries,  consequently 
causing  a  drastic  reduction  in  the  number  of  Mexican  nationals  and 
others  who  could  immigrate  to  the  United  States.     Public  Law  No. 
94-571,  90  Stat.  2703.   But  for  the  preliminary  injunction  issued  in 
the  Silva  lawsuit,  the  delays  resulting  from  the  misallocation  of 
visa  numbers  would  have  caused  a  forefeiture  of  thousands  of  Silva 
visas  for  class  members  and  their  families. 


I 
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Of  all  persons  in  the  undociimented  population,  these  Silva 
families  should  be  the  first  to  qualify  for  legalization.   Without 
exception,  these  individuals  have  lived  in  the  United  States  for  a 
minimum  of  six  years  and,  in  some  cases,  for  as  long  as  ten  or  more 
years.   They  have  purchased  homes,  secured  gainful  employment,  and 
raised  their  children  in  our  society.   With  incredible  fortitude  and 
patience,  they  waited  for  the  Immigration  Service  to  complete  the 
processing  of  their  applications--only  to  find  that  the  promise  of  a 

permanent  home  was  cruelly  withheld.   If  the  treatment  accorded  to 
these  Silva  letter  holders  are  indicative  of  what  may  happen  to 
other  undocumented  persons  who  come  forward,  then  the  legalization 
proposal  is  doomed  to  fail. 

Outreach 

H.R.  1510  and  S.529  use  the  right  approach  in  relying  upon  the 
voluntary  agencies  and  community  groups  to  assist  in  the  legaliztion 
process.   Very  few  undocumented  will  risk  coming  forward  directly 
to  the  I.N.S.,  which  is  often  perceived  as  the  enemy.   I.N.S.  has 
an  extremely  negative  image  in  the  Hispanic  community  even  among 
Hispanic  citizens.   It  is  perceived  as  an  agency  that  singles  out 
Hispanics  for  special  treatment.   The  I.N.S.  will  need  to  rely  upon 
community  agencies  for  the  public  contact  work. 

I  am  skeptical,  however,  that  volunteer  and  community  based 
agencies  will  carry  out  the  legalization  program  without  incurring 
any  costs  and  without  seeking  reimbursement  for  such  costs  from  I.l^.S. 

The  Judiciary  Committee  Report  on  H.R.  6514  provides: 
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If  voluntary  agencies  find  they  have  costs 
in  processing  applications,  they  should 
seek  public  donations,  ask  the  applicants 
for  voluntary  contributions  to  defray  costs 
or  drop  out  of  the  program. 
While  the  government's  interest  in  saving  money  is  understandable, 
this  is  a  curious  way  of  going  about  it.   The  government  does  not 
run  any  other  service  program  based  upon  the  cost-free  cooperation 
of  non-profit  social  service  organizations   As  it  is  now»  voluntary 
agencies  are  overwhelmed.   They  just  won't  be  able  to  cope  without 
additional  resources.   If  organizations  do  not  participate  because 
they  cannot  afford  to,  the  legalization  program  will  be  a  still 
birth.   A  more  sensible  approach  for  the  government  is  to  charge  a 
modest,  reasonable  user's  fee  for  the  initial  petition  review  within 
the  voluntary  agency.   Once  the  petition  is  prima  facie  qualified 
for  legalization,  another  modest  fee  could  be  charged  by  INS  for 
further  processing  the  petition. 

Separation  of  Legalization  from  Enforcement 

The  single  most  important  ingredient  for  a  successful  legalization 
program  is  the   separation  of  the  legalization  service  aspect  from 
the  enforcement  arm  of  the  I.N.S.   If  an  undocumented  immigrant  risks 
deportation  as  a  result  of  guessing  incorrectly  as  to  whether  he 
qualifies  for  legalization,  he  will  not  take  the  risk,  especially 
if  the  criteria  for  adjustment  of  status  are  not  crystal  clear  to 
the  individual  considering  the  option.   More  importantly,  the  voluntary 
and  community  agencies  will  NOT  serve  as  the  enforcement  arm  of  the 
I.N.S.   The  entire  amnesty  program  will  fail  if  the  two  are  linked. 
The  legislative  history  of  H.R.  6514  and  S.2222  would  seem  to  indicate 
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that  it  was  not  the  intent  of  Congress  to  link  the  two — but  the  I.N.S. 
implementation  plan  calls  for  such  a  linkage.   In  fact,  I.N.S.  estimates 
that  38%  of  the  undocumented  population  will  qualify  for  legalization  - 
and  that  the  remainder  will  be  subject  to  deporation.  -   Other 
countries  have  addressed  this  issue:   some  successfully,  like  Holland 
which  guaranteed  no  follow  up  (i.e.,  the  legalization  application  was 
destroyed  if  the  applicant  did  not  qualify);  some  unsuccessfully,  like 
Great  Britain,  which  linked  enforcement  to  amnesty  so  that  relatively 
few  undocumented  irnmigrants  participated.  — 

This  is  not  to  say  that  I.N.S.  should  surrender  the  role  of 
advising  public  contact  personnel  on  individual  cases.   It  is  also 
appropriate  for  I.N.S.  to  investigate  and  prosecute  fraud.   However, 
if  a  legitimate  claim  for  legalization  is  made  and  fails,  (e.g., 
for  lack  of  adequate  proof,  failure  to  show  continuous  residency,  etc.); 
the  I.N.S.  should  return  the  legalization  petition,  without  noting 
the  name,  residence  and  place  of  employment  of  the  applicant. 

Continuous  Residence 

The  continuous  residence  requirement,  as  with  other  legalization 
requirements,  needs  to  be  clarified.   There  are  several  nitty-gritty 
issues  that  makes  this  the  most  difficult  to  handle.   There  are 

at  least  three  main  groups  of  undocumented  within  the  U.S.;  slighlty 

8/ 
less  than  half  of  these  persons  are  of  Mexican  origin.  -   Within 

the  Mexican  group,  some  are  permanent  (year-round)  immigrants  while 

others  are  seasonal  immigrants.   The  year-round  Mexican  undocumented 

are  similar  to  the  majority  of  undocumented  except  they  are  more 

likely  to  return  to  their  homeland  for  short  visits  of  up  to  30  days — 

to  attend  weddings,  funerals,  family  celebrations,  holidays,  etc.   A 
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large  number  of  the  Mexican  undocumented  are  seasonal  immigrants  who 
reside  most  of  the  time  in  the  U.S.;  they  usually  work  9-10  months  of 
the  year  in  agriculture  and  return  to  their  villages  in  Mexico  for 
the  remaining  2  to  3  months.   Often  their  jobs,  are  highly  stable, 
although  seasonal,  and  their  relationship  with  a  given  employer  may 
date  back  5  to  10  years.   United  States  agriculture,  especially  in 
the  Southwest,  is  highly  dependent  upon  these  hard  working  employees, 
some  of  whom  are  well-paid  and  highly-skilled.   In  the  case  of  many 
seasonal  workers,  their  equities  are  great,  especially  in  comparison 
to  more  recently  arrived  undocumented  workers  who  may  qualify  for  the 

the  temporary  visa  category.   "Continual  residence"  should  be 
defined  so  as  to  cover  these  agricultural  workers  who  would  otherwise 
meet  the  cut-off  dates.   A  grant  of  lawful  permanent  residence 
(or  temporary  visa  where  applicable)  will  give  a  measure  of  security 
both  to  the  worker  and  to  the  agricultural  industry  and  the  American 
consumer  that  literally  depends  upon  the  fruit  of  the  undocumented 
worker's  labor. 

Another  issue  related  to  the  "Continual  Residence  "  requirement 
is  the  effect  a  voluntary  departure  will  have  on  the  cut-off  date. 
Sometimes  undocumented  workers  are  apprehended.   Once  apprehended 
they  sign  a  voluntary  departure,  and  are  sent  to  Mexico.   Often  they 
return  to  the  U.S.  after  a  week  or  two.   In  many  instances,  these 
undocumented  workers  have  a  family,  job,  and  home  in  the  U.S.   The 
voluntary  departure  in  itself  should  not  cause  the  clock  to  stop  on 
an  eligible  undocumented  worker  whose  absence  was  not  sufficient  to 
violate  the  continual  presence  requirement.   Otherwise,  the  voluntary 
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departure  could  act  as  an  extreme  hardship  ona  long  -term  undocumented 
immigrant  resident  in  the  U.S.  who  recently  took  a  voluntary  departure 
and  had  substantial  equities  -  but  did  not  request  a  stay  of  deporation 
Decause  of  ignorance  of  his  rights  or  because  he  knew  that  he  could 
readily  return. 

Public  Charge 

Under  current  immigration  law  an  alien  may  be  denied  a  visa 
or  excluded  from  the  U.S.  if,  in  the  opinion  of  I.N.S.,  the  alien 
may  become  a  public  charge.   8  U.S.C.  §  1182  (2)  (15). 

The  I.N.S.  is  granted  broad  discretion  in  applying  this 
provision.   In  the  legalization  context,  this  requirement  (depend- 
ing upon  the  standard  applied)   could  have  a  negative  effect  upon 
the  undocumented  coming  forward  to  apply  for  the  program. 

In  Los  Angeles  County,  for  example,  11%  of  the  Hispanic  origin 
families  counted  by  the  Census  Bureau  earn  under  $5,000  per  year; 
9%  earn  betv/een  $5,000  and  $7,499,  and  an  additional  11%  earn  between 
$  7^00  and  $  9^99,  i.e.,  31%  of  all  Hispanic  origin  families  earned 
less  than  $10,000.   Additionally,  Hispanic  families  tend  to  be  larger 
than  other  families,  which  means  that  average  per  capita  income  is 
even  lower.   The  undocumented  are  likely  to  have  an  even  lower 
economic  profile. 

If  the  public  charge  provisions  are  strictly  applied,  many 
undociomented  will  not  qualify  for  legalization  even  though  they  have 
been  living  on  their  meager  incomes  and  supporting  their  families 
for  many  years.   I  would  urge  Congress  to  delete  the  public  charae 
requirement  or  modify  it  drastically  to  reflect  the  lower  standard 
of  living  of  similar  V  situated  citizens  and  immigrants. 
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Proof  of  Eligibility 

Another  difficult  area  for  implementing  the  legalization 
program  is  that  many  undocumented  do  not  have  the  documents  that  most 
citizens  and  lawful  immigrants  would  have  to  prove  their  residency. 

Many  live  and  function  in  an  underground  economy.   They  receive 
cash  wages  and  make  their  purchases  in  cash.       Some  of  those 
v7ho  deal  with  the  undocumented,  such  as  landlords,  insist  on  cash 
payments  and  do  not  give  receipts. 

The  problem  is  further  complicated  by  the  fact  that  many 
documented  aliens  use  pseudonyms  and  false  identification.   A  utili- 
ty bill  may  be  in  one  name,  a  fraudulent  alien  receipt  registration 
card  in  another  and  the  alien's  birth  certificate  in  an  entirely 
different  name.   In  order  to  discourage  fraud  and  encourage  the 
undocumented  immigrant  to  come  forward,  MALDEF  urges  the  liberal 
use  of  sworn  affidavits  by  those  who  have  known  the  undocumented 
person  while  he  has     resided  in  the  U.S.   Affidavits  from  clery- 
men,  employers,  landlords,  neighbors,  and  others  should  be  used  to 
verify  who  the  legalization  applicant  is  and  how  long  he  or  she 

has  resided  in  the  U.S. 

Two-Tier  Legalization 

MALDEF  opposes  any  legalization  provison  which  contains  a  two 
tier-system.   Inplementation  of  legalization  will  be  an  extraordinary 
difficult  undertaking.   Confusion,  costs,  administrative  problems 
will  be  minimized  if  only  one  status  is  accorded.   Finally,  we  are 
concerned  that  the  government  not  legitimize  the  "second  class" 
image  which  undocumented  aliens  would  bear  if  accorded  temporary 
residence  status. 
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MALDEF  supports  a  simple  and  generous  legalization  prograr.i 
that  would  encourage  all  undocumented  immigrants  to  come  forward 
be  identified  and  be  mainstreamed  into  American  society  without 
retribution  or  discrimination. 

Cut  Off  Dates 

MALDEF  supports  a  recent  cut-off  date  because  we  believe  that 
it  is  in  the  public  interest  to  register  and  document  as  many  immi- 
grants as  possible.   The  employer  sanction  provisions  of  H.R.  1510 

has  an  exemption  for  employers  who  hired  their  undocumented  aliens 

9/ 
prior  to  the  effective  date  of  the  law. —   if  the  alien  entered 

the  country  after  the  cut-off   date  (January  1,  1980)  and  prior  to 
the  effective  date  of  the  bill  (probably  October  1,  1983)  the  undocu- 
mented alien  would  be  in  limbo.   He  will  be  vulnerable  to  exploita- 
tion by  the  employer  who  could  threaten  to  turn  him  over  to  the 

I.N.S.  if  he  complains  about  wages  or  v/orking  conditions.   While 

the  numbers  are  not  known,  there  could  be  hundreds  of  thousands  of 

undocumented  workers  in  this  category.   It  will  then  be  difficult, 

if  not  impossible,  to  have  a  real  immigration  reform  should'^ongress  fail 

to  consider  the  plight  of  these  workers. 

Cost  of  Legalization 

It  is  undeniable  that  legalization  will  have  certain  costs 
associated  with  it.   And  those  costs  will  depend  upon  the  restric- 
tions that  are  attached  to  the  newly  documented  immigrants.   The 
cost  estimates  of  the  Congressional  Budget  Office  are  the  most 
comprehensive  and  realistic  of  all  the  studies  done  so  far.   The 
CBO  clearly  states  its  assumptions  and  draws  its  conclusions  based 
upon  careful  analysis  without  a  political  axe  to  grind. 
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None  of  the  cost  estimates,  however,  have  looked  at  the  other 
side  of  the  ledger  to  determine  what  undocumented  aliens  have  paid 
into  the  federal  coffers.   One  study,  — touted  by  immigration 
restrictionists,  shows  that  undocumented  immigrants  consuned  $213.8 
million  in  Los  Angeles  County  services  in  FY  1981.   What  the 
restrictionists  neglect  to  say  is  that  the  same  study  indicates  that 
undocximented  aliens  in  Los  Angeles  County  generated  $2,535  billion 
(not  million,  but  billion)  dollars  in  tax  revenue  to  federal,  state 
and  local  tax  sources  .^-J-'^  Most  studies  have  concluded  that  undocu- 
mented workers  are  also  undocumented  taxpayers  who  have  paid  more  in 
taxes  than  they  have  received  in  services  .■^'^   This  is  not  to  say 
that  once  legalized  and  once  entitled  to  services  that  they  will  not 
use  them  at  a  higher  rate.   There  undoubtedly  will  be  some  increase 
in  services  -  but  it  is  sheer  speculation  to  guess  what  the  increase 
will  be.   (Immigrants  generally  work  harder  and  are  more  productive 
than  citizens  of  even  the  same  ethnic  group.) 

The  point  of  the  studies  is  that  undocumented  immigrants  pay 
more  than  their  share  of  the  bill.   By  their  labor  and  their  taxes, 
they  have  earned  some  equity  that  ought  to  be  taken  into  considera- 
tion in  deciding  how  sweeping  and  generous  a  legalization  program 

should  be. 

And,  as  I  reiterated  earlier  in  my  testimony  there  are  some 

unscrupulous  employers  who  withhold  social  security  and  income 

taxes  from  their  undocumented  employees  knowing  their  illegal 

conduct  will  go  undetected  (typically  these  employers  pay  their 

employees  in  cash  so  that  the  employer  leaves  no  paper  trail  of 

this  activity).   With  legalization,  however,  these  employers  will 

not  be  able  to  take  advantage  of  the  undocumented  and  the 

government  and  federal  revenues  will  increase. 


i 
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Due  Process 

Just  as  the  legalization  requirements  should  be  simple,  clear 
and  just   so  should  the  process  be  fair.   The  government  should  pub- 
lish its  intended  regulations  for  public  comment  so  that  those  who 
have  experience  working  with  the  undocumented  will  have  an  opportuni- 
tv  to  comment.   As  in  all  other  immigration  matters,  the  petitioner 
for  legalization  should  have  the  right  to  be  represented  by  counsel 
at  his  own  expense.   Additionally,  in  those  rare  cases  where  a 
petitioner  believes  he  has  been  treated  in  an  arbitrary  or  discrimina- 
tory manner,  he  should  have  recourse  to  administrative  and  judicial 
review  as  provided  in  the  Administrative  Procedure  Act.   These 
notions  of  due  process  are  fundamental  to  our  legal  system  and,  in 

the  end,  strengthen  our  respect  for  our  system  of  government. 

I 

Conclusion 

In  my  testimony  before  your  today,  I  have  not  tried  to  paint 

the  undocumented  immigrant  as  either  a  saint  or  a  sinner^  While 

there  are  always  exceptions,  generally  the  undocumented  worker  who 

comes  to  this  country  is  no  different  from  our  forefathers  who 

came  seeking  a  better  life,  hoping  to  invest  something  of  themselves 

in  America  so  that  their  children  who  benefit  from  their  toil.   You 

as  Congressmen  in  shaping  the  legalizatin  program,  will  be  making 

decisions  which  will  determine  whether  the  legalization  program 

will  be  purely  symbolic  or  a  realistic  opportunity  for  de  facto 

immigrants  to  receive  the  protection  of  the  law  of  our  legal  system 

so  that  they  may  in  turn,  contribute  openly  to  public  good. 
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FOOTNOTES 

/  Testimony  of  Vilma  S.  Martinez,  President  and  General  Counsel, 
MALDEF,  before  the  Joint  Senate  and  House  Subcoiranittee  Hearing  on 
Immigration  and  Refugee  Policy,  May  6,  1981.   See  Appendix  A  for  a 
summary  of  MALDEF ' s  immigration  proposals. 

MALDEF ' s  view  on,  and  in  opposition  to, all  employer  sanctions 
proposals  are  well  known  to  members  of  this  committee  and  I  will  not 
belabor  that  issue  before  you  today. 

Attached  to  Appendix  B  is  a  summary  of  MALDEF ' s  critique  of  the 
employer  sanctions  proposals  contained  in  H.R.  6514  and  S.2222;  for 
further  exposition  on  this  issue  see: 

Testimony  of  John  Huerta,  Associate  Counsel,  MALDEF,  before  the 
Senate  Subcommittee  on  Immigration  and  Refugee  Policy,  Sept.  30,  1981 
(critique  of  President  Reagan's  employer  sanction  proposal); 

Testimony  of  John  Kuerta,  Associate  Counsel,  MALDEF,  before  the 
Senate  Subcommittee  on  Immigration  and  Refugee  Policy,  Oct.  2,  1981 
(critique  of  proposals  for  national  worker  identity  card) . 

Testimony  of  Morris  J.  Bailer,  Vice  President  for  Legal  Programs, 
before  the  House  Subcommittee  on  Immigration,  Refugee  and  International 
Law,  October  21,  1981  on  President  Reagan's  employer  sanctions  proposal. 

Testimony  of  Antonia  Hernandez,  Associate  Counsel,  before  the 
Joint  Senate  and  House  Subcommittee  Hearings  on  the  Immigration  Reform 
and  Control  Act  of  1982,  April  1,  1982  (critique  of  H.R.  6514). 
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Testimony  of  Joaquin  G.  Avila,  President  &  General  Counsel, 
MALDEF,  before  the  Senate  Subcommittee  on  Immigration  &  Refugee  Policy, 
February  25,  1983,  (critique  of  S.  529). 

2  /   And  sometimes  local  constituents  may  have  an  inaccurate  view  of 
the  world  -  especially  if  their  sources  of  information  are  articles 
like  the  one  that  appeared  March  7,  1983  in  U.S.  News  &  World  Report, 
entitled  "Invasion  from  Mexico »"  which  inaccurately  reported  that 
undocumented  aliens  comprise  20%  of  patients  in  Los  Angeles  County 
Hospitals.   This  is  highly  unlikely  since  the  county  reported  that 
$76.5  million  (8%)  of  the  $937.8  million  budget  was  spent  on  undocu- 
mented patients. 

The  articles  also  claimed  that  25%  of  students  in  Brownsville, 
Texas  school  are  foreign-born  — allegedly  because  of  a  U.S.  Supreme 
Court  ruling  in  Doe  v.  Plyler  allowing  education  for  undocumented 
children.   In  fact,  Brownsville's  Superintendent  of  Schools  indicates 
that,  in  1982-83,  only  3.3%  of  enrollees  were  foreign  born  and  that 
over  half  of  those  are  in  this  country  legally.   Articles  of  this 
nature  scapegoat  the   undocumented  immigrant  and  generate  discrimina- 
tion and  hatred  against  both  Hispanic  immigrants  and  citizens  alike. 

3  /  A  corollary  of  this  argument  is  that  legalization  is  unfair  to 
the  hundreds  of  would-be  immigrants  that  patiently  wait  in  line  to 
receive  their  visas  to  enter  the  country  lawfully.   MALDEF  supports 
the  proposal  of  the  Select  Commission  on  Immigration  and  Refugee 
Policy  which  calls  for  an  additional  100,000  visas  for  the  first  five 
years  to  allow  backlogs  to  be  cleared.   SCIP.P ,  U.S.  Immigration  Policy 
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and  the  National  Interest,  page  106  (March  1,  1981).   ^4ALDEF 
believes  that  this   represents  the  most  equitable  manner  to  treat 
all  those  involved  in  the  immigration  process. 

£/   Memorandum  from  J.  Ghougassian  to  Mr.  Anderson  and  E.  Gray, 
re:   Undocumented  Mexican  Aliens/Employer  Sanctions/National  I.D. 
Labor  Card,  March  4,  1981,  page  6. 

S /   Draft  of  Implementation  Plan  for  the  "Immigration  Reform  and 

Control  Act  of  1983,  P.L.  ,"  November  1,  1982,  pp.  1,  12. 

The  Immigration  Service  estimated  that  out  of  a  population  of  6 
million  undoucmented ,  only  2.3  million  would  meet  the  date  of 
entrance  and  continuous  residence  requirements  for  legalization. 
Of  the  eligible  2.3  million,  about  730,000  would  apply  for  permanent 
resident  status  and  1.6  million  would  seek  temporary  resident  status. 

6  /   Ibid  at  page  25.   The  Draft  Implementation  Plan  provides: 
In  cases  where  an  application  is  denied  at  the  Processing  Facility 
because  of  ineligibility  for  the  program  (for  example,  insufficient 
residence) ,  a  supervisory  examiner  will  review  the  decision  prior  to 
a  final  determination  and  notification  of  (sic)  the  alien.   With  the 
notification  of  denial,  an  applicant  will  be  given  a  notice  to  depart 
voluntarily  from  the  United  States  and  information  on  the  appropriate 
procedures  to  appeal  a  denial.   A  copy  of  the  voluntary  departure 
notice  will  also  be  sent  to  the  INS  office  with  jurisdiction  over  the 
area  where  the  denied  applicant  lives  after  the  time  limit  for  the 
appeal  has  elapsed  or  where  the  appeal  is  denied.   (Our  emphasis.) 

1   /  Amnesty:   Conferring  Legal  Status  on  Illegal  Immigrants, 
David  North,  New  Trans  Centary  Foundation,  Washington,  D.C., 
December  1980,  p.  B  16-19. 
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It  IS  interesting  to  note  that  North's  data  on  the  Canadian 
experience  indicates  that  25%  of  amnesty  beneficiaries  in  Canada 
were  U.S.  citizens.   Ibid,  at  A-36. 

8/    For  a  good  overview  of  the  literature  on  this  issue,  see 
W.  Cornelius,  L.  Chavez,  and  J.  Castro,  Mexican  ImirJ  grants  aixd 
Southern^alifornia.:   A  Suitunary  of  Current  Knowledge  16-21  (June  1982) 


9/    Sec.  274A  (a) (1) . 

IQ/   Harry  L.  Hufford,  Chief  Administrative  Officer,  Los  Angeles 
County,  COST  OF  SERVICES  TO  UNDOCUMENTED  ALIENS,  April  14,  1982. 

The  methodology  of  this  study  has  been  severely  criticized  by 
W.  Cornelius,  L.  Chavez  and  J.  Castro,  Mexican  Immigrants  and 
Southern  California:   A  S'ommary  of  Current  Knowledge  55-58  (June  1982) 
IV   This  study  only  measures  county  costs.   It  does  not  measure 
Federal  and  State  costs.   It  also  does  not  attempt  to  measure  that 
portion  of  Federal  and  State  revenues  paid  to  the  County  (e.g., 
through  revenue  sharing  or  block  grant  programs)  v/hich  may  offset 
country  expenditures  on  undocumented  immigrants.   This  would  be 
important  for  the  County  to  do  since,  by  its  study,  it  is  attempting 
to  show  there  is  an  inequitable  burden  born  by  local  government 
because  of  services  to  the  undocumented  population. 

12/  Most  of  the  major  studies  for  Southern  California  are  reviewed 
and  critiqued  in  Cornelius,  et  al_,  supra  note  . 


868 

An  Affirmative  Irnigration  Policy 

The  formulation  of  the  immigration  policy  of  the 
United  States  is  an  intricate  task  requiring  the  delicate  balanc- 
ing of  a  wide  range  of  foreign  and  domestic  policies.   United 
States  trade  policy,  national  security  and  energy  policies, 
relations  with  developing  countries,  the  domestic  economy,  and  the 
civil  rights  of  American  citizens  are  all  inextricably  linked  to 
United  States  immigration  policy.   Likewise,  the  economic  and 
demographic  phenomena  which  must  be  considered  in  the  formulation 
of  the  United  States  immigration  policy  are  varied  and  complex. 
For  example,  the  significant  presence  of  undocumented  workers  of 
Mexican  origin  is  affected  by  the  following  factors:   (1)  on  the 
United  States  side,  our  need  for  labor,  the  insufficient  supply  of 
workers  to  support  our  "graying"  population,  stagnant  productivity, 
the  causes  of  persistent  unemployment,  our  need  for  ample  and 
secure  energy   resources,  and  concern  for  the  political  stability 
and  orientation  of  neighboring  countries;  (2)  on  the  Mexican  side, 
economic  underdevelopment  and  the  need  for  technology  and  invest- 
ment capital,  the  population  explosion,  and  treatment  of  Mexican 
nationals  within  the  United  States;  (3)  on  a  bilateral  level,  trade 
restrictions  and  markets,  energy  development  policy,  and  response 
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to  political  instability  in  Central  American  and  the  Caribbean 
basin.   One  cannot  make  immigration  policy  in  a  vacuum,  but  must 
consider  its  impact  on  all  these  other  issues.   One  must  also 
remember  that  while  United  States  policy  is  based  on  American 
interests,  the  national  interest  also  requires  sympathetic  atten- 
tion to  the  problems  of  Mexico,  which  is  not  only  a  neighbor  of 
growing  influence  in  the  hemisphere  and  on  the  international 
scene,  but  also  holds  the  key  to  energy  and  human  resources  which 
may  become  indispensable  to  United  States  own  national  development. 
The  policy  of  the  United  States  toward  Mexico  is,  in  the  long  run, 
as  critical  to  our  national  security  as  is  our  policy  toward  the 
Middle  East. 

MALDEF ' s  recommendations  with  regard  to  many  matters 
commonly  but  imprecisely  thought  to  be  questions  of  immigration 
policy  require  that  those  matters  be  seen  for  what  they  are,  not 
solely  as  immigration  issues.   To  the  concern  about  more  jobs  and 
reducing  unemployment,  one  must  say:   the  real  question  is,  why 
has  our  economy  failed  to  produce  enough  jobs  to  engage  the  pro- 
ductive capacity  of  our  people,  a  failure  which  is  caused  by  far 
more  basic  forces  than  the  recent  flow  of  undocumented  workers  to 
jobs  shunned  by  the  domestic  workforce.   To  the  concern  over  fund- 
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ing  of  public  services,  one  must  say:   assure  adequate  funding 
by  incorporating  this  dynamic,  productive  segment  of  industry 
and  the  workforce  into  our  permanent  tax  base.   One  must  invest 
wisely  in  our  future  by  providing  educational  and  public  health 
services  for  all  members  of  our  society,  and  one  merely  defers 
heavy  financial  and  social  liabilities  when  one  denies  such  servic- 
es while  blaming  immigrants  for  their  costs. 

I.   Specific  Immigration  Policy  Recommendations 
The  research  and  experience  necessary  to  guide  the 
formulation  of  the  immigration  component  of  such  important  policy 
matters  has  not  been  completed  or  analyzed.   Critical  knowledge 
gaps  impair  our  ability  to  legislate  or  set  policy  ^ith  any  clear 
understanding  of  either  our  needs  or  the  consequences  of  policy 
alternatives.   In  this  situation,  hastily  enacted  policy  decisions 
would  be  speculative  and  potentially  counter-productive.   The 
necessary  research  should  be  carried  out  in  an  objective  and 
comprehensive  manner,  as  expeditiously  as  possible,  in  order  to 
provide  a  firm  foundation  for  proper  action. 

Even  nov;,  however,  the  outlines  of  a  fair  and  effective 
immigration  policy  are  visible.   Immigration  policy  should  provide 
opportunities  to  receive  the  social  and  economic  benefits  accorded 
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to  United  States  residents,  to  persons  who  over  a  period  of  time 
work  in  our  industries,  pay  taxes  and  contribute  to  our  economic 
welfare,  or  who  are  immediate  relatives  of  United  States  citizens 
and  permanent  residents.   This  should  be  accomplished  in  four  ways; 

(1)  By  recognizing  and  expanding  the  tradi- 
tional family  reunification  policy  which 
underlies  United  States  immigration  law; 

(2)  By  eliminating  or  greatly  increasing  the 
per  country  limitation  of  20,000  visas 
per  year  for  Mexico; 

(3)  By  adjusting  the  status  of  undocumented 
workers  who  have  equities  in  our  society 
to  permanent  resident  alien  status; 

(4)  By  assuring  the  fair  and  non-discriminatory 
administration  of  immigration  law  by  the 
Immigration  and  Naturalization  Service  (INS), 
with  emphasis  on  service  functions. 

1.   Family  Reunification 

Family  reunification  has  for  several  decades  been  an 
underlying  theme  of  American  immigration  policy.   Family  reuni- 
fication is  favored  so  that  United  States  citizens  and  permanent 
residents  need  not  exile  themselves  in  order  to  be  with  members 
of  their  families.   Under  this  policy,  immediate  family  members 
are  given  preference  for  immigrant  visas  by  exemption  from  numeri- 
cal limitations  {in  the  case  of  spouses,  minor  children  and 
parents  of  adult  citizens)  or  by  reservation  of  a  fixed  number  of 
visas  for  other  close  family  members.   While  this  policy  is  both 
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humane  and  prudent  in  knitting  the  fabric  of  a  stable,  orderly 
society,  the  supposed  advantage  for  relatives  not  exempt  from 
numerical  visa  limitations  is  rendered  somewhat  illusory  by  those 
quotas. 

In  the  case  of  Mexico,  whose  nationals  need  and  want 
to  immigrate  in  greatest  number,  the  policy  choice  is  illusory 
unless  it  is  implemented  by  changes  in  the  numerical  limitations. 

2 .   Visa  limitations 

As  recently  as  1976,  there  was  no  fixed  limitation 
on  the  number  of  immigrant  visas  issued  to  nationals  of  Western 
Hemisphere  countries,  and  Mexican  citizens  obtained  40,000  to 
50,000  such  visas  each  year.   The  existing  per  country  limitation 
of  20,000  visas  creates  a  hardship  on  Mexicans  attempting  to  enter 
the  United  States  legally.   There  is  currently  a  five  year  backlog 
for  spouses  and  children  of  permanent  resident  aliens  from  Mexico, 
and  long  waits  for  siblings  and  other  close  relatives.   This  is 
unfair  since  there  are  many  countries,  mostly  developed  countries 
whose  citizens  are  not  desirous  of  entering  the  United  States, 
for  which  there  is  no  waiting  period  for  visas.   Legal  backlogs 
which  are  perceived  as  hopelessly  long  encourage  illegal  immigra- 
tion outside  the  waiting  list  visa  system.   A  more  equitable 
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approach  would  be  to  allocate  visas  to  each  country  from  the 
total  number  of  visas  available  in  proportion  to  the  number  of 
visa  applicants  from  each  country.   For  example,  if  there  are 
100,000  visas  available,  and  forty  percent  of  all  applicants  were 
from  Mexico,  then  Mexico  would  receive  40,000  visas  that  year. 
An  alternative  approach  would  be  to  recognize  our  special  rela- 
tionship with  our  neighbors  by  exempting  Mexico  and  Canada  from 
per-country  limitations  or  granting  them  a  separate,  enlarged 
allotment  of  visas. 

3 .   Adjustment  of  Status 

The  Mexican  American  Legal  Defense  and  Educational  Fund 
(MALDEF)  advocates  that  an  opportunity  to  become  legal  resident 
aliens  and,  eventually,  citizens  be  given  to  most  persons  who  have 
resided  and  worked  in  or  otherwise  established  ties  with  our  socie- 
ty.  Such  opportunity  should  be  extended  to  all  those  who  entered 
the  United  States  prior  to  some  fairly  recent  date — for  example, 
January  1,  1982 — and  have  remained  here  in  a  socially  or  economical- 
ly productive  capacity.   The  opportunity  should  be  well  publicized 
and  should  truly  encourage  all  eligible  undocumented  persons  to 
come  forward.   Furthermore,  those  who  fail  to  qualify  for  permanent 
residency  should  be  offered  temporary  visas  with  the  opportunity 
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after  one  year  to  qualify  for  permanent  residency  based  on  a  good 
work  record  and  payment  of  taxes. 

In  our  opinion,  the  Simpson-Mazzoli  proposal  is  so 
restrictive  that  many  undocumenteds  will  not  participate  in  it. 
They  are  not  entitled  to  have  their  families  with  them,  nor  will 
they  have  access  to  social  services,  regardless  of  individual  cases 
of  merit.   Many  will  be  asked  to  suffer  great  hardship  to  partici- 
pate in  the  program. 

This  step--ad justment  of  the  status  of  the  qualified 
undocumented  population--will  not  meet  all  of  America's  projected 
labor  needs  since  the  undocumented  workers  are  already  present  in 
the  United  States  labor  market.   But  it  will  improve  their  working 
conditions,  legal  status,  and  eventual  political  participation. 
Their  equities  are  great:   they  have  been  attracted   here  by  the 
economic  necessities  of  our  country,  have  contributed  their  labor, 
paid  their  taxes,  and  have  significant  community  ties.   The  alter- 
natives--to  relegate  them  to  a  permanent  underclass  or  to  deport 
them — are  unacceptable  to  MALDEF  and  the  Hispanic  community,  and 
would  result  in  our  country  forefeiting  a  potentially  great  human 
resource . 
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4 .   Non-Discriminatory  Law  Enforcement  and  Service 
Functions 

It  is  vitally  important  to  the  well-being  of  the  country 
as  a  whole,  as  well  as  that  of  the  Mexican  Americans  and  other 
minorities,  that  we  foster  respect  for  the  law  and  non-discrimina- 
tory application  of  the  laws.   Unfortunately,  this  country  has 
often  broken  its  promise  of  equality.   Our  federal  immigration  lav/s 
have  been  sporadically  enforced--and  when  they  have  been  enforced, 
it  has  been  in  a  discriminatory  manner.   A  large  majority  of  INS 
resources  are  directed  at  Mexican  entrants--who  make  up  less  than 
half  of  the  undocumented  population.   The  Mexican  American  community 
perceives  that  this  is  because  there  is  little  concern  about  undocu- 
mented persons  from  developed  countries  who  enter  illegally  or  over- 
stay their  visas.   Racism  appears  to  be  a  strong  factor  in  this 
disparity  of  concerns.   INS  agents  who  participate  in  "area  control" 
operations  directed  at  workplaces  or  residences  (i.e.,  not  at 
identified  individuals)  arbitrarily  stop  for  questioning  persons 
who  look  foreign,  including  many  United  States  citizens  and  legal 
residents  of  Mexican,  Hispanic,  or  Asian  origin.   State  and  local 
police  officials,  who  have  no  legal  authority  to  enforce  federal 
immigration  laws,  take  extraordinary  liberties  in  violating  the 
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rights  of  national  origin  minorities  who  look  foreign.   Frequently 
the  police  attitude  that  undocumented  persons  have  no  rights  trans- 
lates into  unnecessarily  rough  treatment  or  even  physical  assault, 
and  citizens  and  permanent  resident  aliens  have  been  injured  in 
such  incidents.   The  effect  of  all  these  activities  on  public  opinion 
is  to  sitgmatize  undocumented  persons  and,  by  association,  Mexican 
Americans,  as  less  than  fully  human  and  not  entitled  to  equal  rights 
or  any  rights. 

The  Select  Commission's  report,  the  Administration's 
proposals  and  the  Simpson-Mazzoli  legislation  are  permeated  by  a 
belief  that  draconian  police  measures  can  control  undocumented 
aliens.   They  suggest  increased  interior  and  border  enforcement 
and  call  for  more  hardware  and  personnel  for  the  Border  Patrol. 
Such  measures  can  only  make  the  revolving  door  of  Mexican  immigra- 
tion turn  more  quickly;  they  cannot  stop  a  phenomenon  which  is  in 
response  to  powerful  human,  economic,  and  demographic  forces. 
The  United  States  must  reverse  this  orientation  and 
counteract  its  harmful  effects.   The  commitment  to  equal  justice 
will  more  than  make  up  for  the  loss  of  an  illusory  efficiency  in 
apprehensions  through  benefits  accruing  to  domestic  order  and  civil 
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rights.   Federal,  state,  and  local  law  enforcement  officers  should 
be  instructed  and  required  to  observe  constitutional  and  legal 
limitations  on  their  activities.   "Law  enforcement"  means  more 
than  sealing  the  border  or  raids  on  suspected  alien  centers.   It 
should  include  more  vigorous  and  effective  monitoring  and  enforce- 
ment of  labor  laws,  such  as  minimum  wage,  unemployment  insurance, 
and  occupational  health  and  safety,  that  employers  often  seek  to 
evade  by  hiring  undocumented  aliens  to  work  in  substandard  condi- 
tions.  Assuring  that  employers  comply  with  minimum  standards 
legislation  will  eliminate  illegally  inspired  incentives  to  hire 
the  undocumented  alien. 

The  service  function  of  the  Immigration  and  Naturalization 
Service  is  less  adequately  staffed  and  funded  each  year,  reflecting 
the  shift  in  the  government's  emphasis  from  service  to  enforcement 
which  is  often  discriminatory.   The  service  aspect  of  INS  should  be 
competently  and  adequately  staffed.   The  management  of  INS  needs 
to  be  brought  out  of  the  19th  century  and  be  given  automatic  data 
processing  capability  to  permit  those  nominally  in  charge  to  manage 
the  bureaucracy  and  the  work-flow  of  services  cases,  applications, 
and  petitions.   Efforts  should  be  made  to  eliminate  the  huge  back- 
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logs  and  long  waits  which  now  confront  applicants  for  entry, 

certification,  adjustment  of  status,  or  naturalization,  and  which 
may  discourage  or  deter  persons  from  following  legal  procedures. 

Only  when  the  law  is  enforced  even-handedly,  and  when 
INS  recognizes  its  service  function,  will  immigration  laws  be  res- 
pected and  effective  in  this  country. 

2 .   Other  Policy  Recommendations 

Our  immigration  policy  must  be  coordinated  with  all  other 
related  policies--trade,  energy,  foreign,  and  domestic.   The  goals 
of  all  those  policies  should  be  to  enhance  American  economic 
development,  social  welfare  and  civil  rights,  and  national  security, 
and  to  ensure  a  stable,  developed,  democratic  and  non-totalitarian 
nation  on  our  southern  as  well  as  northern  border.   The  United 
States  must  realistically  address  difficult  issues  as  improving 
opportunities  for  American  minorities  with  the  realization  that 
immigration  policy  will  not  provide  a  "quick  fix"  for  any  of  these 
intractable  problems.   Indeed,  sound  and  successful  policies  that 
resolve  our  real  economic  problems  will  alleviate  much  of  the 
perceived  "problem"  of  undocumented  workers  which  fuels  the  current 
immigration  debate.   Likewise,  immigration  policy  cannot  bring  about 
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necessary  development  of  labor-intensive  industries  in  those 
parts  of  Mexico  which  have  the  most  severe  job  shortages  and  now 
export  their  excess  workers.   A  combination  of  trade,  investment, 
and  technical  assistance  must  complement  immigration  policies  to 
accomplish  this  long-term  development,  which  would  deal  with  the 
underlying  sources  of  the  Mexican  migrant  flow. 

It  would  be  beyond  the  scope  of  this  to  suggest  in 
any  detail  what  other  policies  outside  the  immigration  area  should 
be  followed  in  lieu  of  the  ill-advised  employer  sanctions  and  guest 
worker  programs  and  in  addition  to  the  positive  immigration  proposals 
set  forth  above.   But  these  other  policy  goals  may  be  briefly  indi- 
cated.  They  are  not  new,  but  they  are  difficult  and  they  are 
important.   They  include  provision  of  improved  educational  opportuni- 
ties, growth  in  jobs  and  productivity,  effective  prohibition  of 
employment  discrimination,  and  equal  treatment  of  all  persons  by  the 
government.   They  are  the  basic  problems  and  the  basic  goals  that 
have  existed  since  before  we  became  concerned  about  immigration 
problems  and  immigration  policy  goals,  and  they  will  remain  with  us 
no  matter  how  we  shape  our  immigration  policy.   By  effectively 
addressing  these  issues,  our  country  can  maintain  a  sound  economic 
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and  social  condition.   Without  meeting  our  most  basic  national 
challenges  head-on,  we  can  accomplish  little  by  a  narrow  focus  on 
immigration  policy. 
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EMPLOYER  SANCTIONS  PROPOSALS 

Some  immigration  reformers  perceive  employer  sanctions 
legislation  as  the  key  to  the  undocumented  alien  problem  of  the 
United  States.   They  believe  that  this  legislation  will  cut  off 
the  flow  of  undocumented  aliens  to  this  country.   In  turn,  they 
believe,  that  domestic  employment  will  rise  and  wages  and  working 
conditions  of  the  American  worker  will  improve.   The  Nixon,  Ford, 
Carter  and  Reagan  Administrations,  as  v;ell  as  the  Select 
Commission  on  Immigration  and  Refugee  Policy  (SCIPJ>)  supported 
various  employer  sanctions  proposals. 

Bipartisan  legislation  may  soon  pass  Congress  which 
includes  among  its  "reform"  measures  a  proposal  which  will  subject 

employers  to  penalties  for  knov;ingly  hiring  aliens  unauthorized 

2 

to  work  m  the  United  States.     All  employers  are  covered  by  this 

legislation,  although  employers  of  three  or  less  employees  are 
exempt  from  the  record-keeping  requirements.   Employers  must 
verify  that  they  examined  new  v/orkers '  identification.   For  the 
first  three  years,  the  proposal  relies  upon  existing  forms  of 
identification:   United  States  passport,  social  security  card, 
birth  certificate,  driver's  license,  etc.   The  bill  provides  an 
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affirmative  defense  for  an  employer  who  shows  good  faith  compli- 
ance with  the  record-keeping  requirements  by  exaunining  the  docu- 
ment to  see  if  it  "reasonably  appears  on  its  face  to  be  genuine." 
Within  three  years  the  Administration  would  be  required 
to  implement  "as  necessary"  a  more  secure  system  of  employment 
eligibility  verification  which  may  include  a  telephone  verifica- 
tion system  or  a  work  authorization  card,  but  not,  according  to  the 

4 
House  version,  a  national  identification  card. 

The  case  against  employer  sanctions  can  be  stated  simply: 
employer  sanctions  will  not  work  to  reduce  significantly  the  flow 
of  undocumented  aliens  into  this  country.   Although  employer 
sanctions  will  not  accomplish  their  stated  goal,  they  will  have 
negative  effects  on  our  economy  and  society.   The  entire  business 
sector  will  be  saddled  with  a  burdensome  regulatory  structure;  the 
federal  bureaucracy  will  expand;  foreign-looking  minorities  will 
suffer  increased  discrimination;  and  all  citizens  will  suffer  a 
loss  of  individual  freedom.   This  is  an  extremely  high  price  to 
pay  for  an  ineffectual  and  experimental  regulatory  scheme. 

A.   EMPLOYER  SANCTIONS  WILL  NOT  BE  ENFORCED 

All  reliable  evidence  points  to  the  conclusion  that 
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employer  sanctions  will  not  be  enforced.   Even  though  there  is 
a  federal  law  with  criminal  penalties  prohibiting  farm  labor 
contractors  from  hiring  undocximented  workers,    there  are  prob- 
ably more  undocumented  aliens  employed  in  agriculture  than  in  any 
other  sector  of  the  economy.    Additionally,  eleven  states, 
including  California,  have  laws  prohibiting  the  employment  of 
undocumented  workers.   According  to  one  study  of  the  Comptroller 
General  of  the  United  States,  only  one  $250  fine  has  been  levied 
in  the  combined  experience  of  all  states  with  employer  sanctions 
legislation.    Another  recent  Comptroller  General  study   of  the 
experience  of  nineteen  countries,  most  of  which  are  European, 

concludes  that  employer  sanctions  legislation  is  a  failure  and  is 

8 
not  enforced  in  the  countries  surveyed. 

Why  is  it  that  the  attempt  to  regulate  the  lawful  flow 
of  labor  has  failed  so  miserably?   To  answer  this  query  one  must 
look  to  the  reasons  underlying  the  undocumented  labor  flow  and 
the  conditions  in  tne  developed  countries  that  receive  the  fruit 

of  that  labor. 

9 
The  reasons  for  international  migration  are  well  known. 

They  include  not  only  the  desire  for  better  employment,  but  also 
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the  more  general  search  for  an  improved  standard  of  living. 
The  absence  of  economic  opportunity  in  the  source  countries  is 
often  severe  enough  to  spur  migration  to  developed  countries  even 
where  job  opportunities  are  non-existent.   Additionally,  for  many 
there  are  non-economic  "push"  factors  such  as  a  strong  desire  for 
family  reunification  or  flight  from  tyranny  and  political  oppres- 
sion.  The  risks  attendant  to  being  denied  employment  because  of 
one's  immigration  status  pale  in  comparison  to  the  day-to-day  risks 
of  survival  in  some  source  countries. 

The  undocumented  worker  who  arrives  in  the  United  States 
is  often  willing  to  work  for  wages  and  under  working  conditions 
that  are  not  acceptable  to  domestic  workers.   Some  American  employ- 
ers find  that  undocumented  laborers  are  willing  to  work  hard,  are 
productive,  follow  managerial  direction  and  work  in  boring, 

dirty,  or  dead-end  jobs.   Certain  sectors  of  the  American 
economy  such  as  the  garment  and  textile  industries  have  become 

highly  dependent  upon  undocumented  workers  because  of  increasing 

10 
competition  from  low-wage  workers  abroad  in  similar  enterprises. 

Other  sectors  of  the  economy  such  as  the  service  industries 

(e.g.,  restaurants  and  food  processing)  have  turned  to  undocumented 

workers  as  a  method  of  delivering  low-cost  products. 
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There  is  a  decreasing  number  of  domestic  unskilled 
workers  entering  the  labor  market  each  year  because  of  the  declin- 
ing birth  rate  of  the  United  States  population  and  increasing 
educational  levels  and  higher  career  ambitions  of  the  domestic 
population.     Thus,  while  our  economy  becomes  more  dependent  upon 
low-wage  workers  in  the  future,  the  United  States  will  continue  to 
see  fewer  unskilled  domestic  workers  entering  the  labor  market. 

Several  labor  economists  have  projected  a  shortage  of  15  million 

12 
unskilled  workers  in  the  United  States  by  the  end  of  this  century. 

This  dependency  on  low-wage  workers  explains  in  part  why  our  immi- 
gration laws  have  not  been  enforced  over  the  last  decade    and  why 
employer  sanctions  will  not  be  enforced  if  enacted  by  Congress. 
One  has  only  to  look  to  the  agricultural  sector  and  the  inadequate 

enforcement  of  the  FarmLabor  Contractors  Registration  Act  to  know 

14 
the  fate  of  any  employer  sanctions  legislation. 

B.   Employer  Sanctions  Are  Unenforceable 

Even  assuming  that  there  is  the  federal  will  and  budget 
to  enforce  employer  sanctions,  such  legislation  is  not  enforceable. 
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That  is,  since  the  legislation  relies  upon  existing  forms  of 
identification  which  are  readily  available  as  forged  documents, 
the  law  is  guaranteed  not  to  accomplish  its  stated  goal. 

Within  three  years  the  administration  is  required  to 
implement  "as  necessary"     a  more  secure  system  of  employment 
verification.   The  "as  necessary"  language  might  allow  the  current 
administration,  which  has  voiced  its  opposition  to  a  national 
identification  card,     the  flexibility  to  avoid  implementing  what 
it  considers  an  expensive  and  questionable  proposition. 

Assuming  that  a  secure  system  of  worker  identification 
or  work  verification  could  be  created  and  would  be  enforced,  would 
that  change  the  hiring  practices  of  the  nation's  employers? 
Undoubtedly  some  employers  would  comply  with  the  new  law.   It  is 
likely,  however,  that  some  employers  do  not  currently  hire  undocu- 
mented aliens.   To  what  degree  will  there  be  compliance  with  the 
law  by  those  who  now  hire  undocumented  aliens?   With  some  employers, 
the  question  of  compliance  may  be  related  to  the  risk  of  detection 
and  apprenhension  and  the  resultant  penalty.   The  legislation 
pending  in  Congress  has  relatively  minor  sanctions  for  employers 
who  violate  the  law. 
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Those  employers  who  hire  undocumented  workers  in 
large  numbers  will  probably  not  comply  with  the  law  until  they 
see  how  serious  the  government  is  about  enforcing  it.   They  may 
believe  that  at  the  very  least,  they  are  entitled  to  one  free  bite 
of  the  apple  before  having  to  change  their  hiring  habits. 

Some  unscrupulous  employers  may  well  take  the  risk  of 
hiring  undocumented  workers  and  pay    them  even  less  than  the 
minimum  wage.   Since  these  workers  will  be  desperate  for  work, 
they  will  agree  to  any  wages  as  long  as  the  wages  are  better  than 
they  are  in  the  source  country.   (Currently,  a  worker  in  Mexico 
paid  minimum  wage  is  receiving  one-tenth  of  the  United  States 
minimxjim  wage  rate.)   The  result  of  employer  sanctions  legislation 
will  be  to  drive  undocumented  workers  further  underground  where 
they  will  be  subject  to  more  exploitation  than  they  are  now. 

C.   Employer  Sanctions  Legislation  Will  Have  Negative 
Social  and  Economic  Consequences 

Immigrants  are  often  made  scapegoats  for  the  economic 

ills  of  our  country.   One  of  the  assumption  underlying  "Operation 

18 
Jobs"    and  the  employer  sanctions  proposals  is  the  disputed  notion 

that  aliens  take  jobs  away  from  citizens,  thus  increasing  unemploy- 


888 


l9 
ment  of  Americans.     Also,  the  passage  of  the  employer  sanctions 

legislation  may  well  be  interpreted  as  condoning  anti-alien  senti- 
ment even  against  those  immigrants  lawfully  presnet  in  the  United 
States.   Aliens  are  not  protected  by  the  provisions  of  the  Civil 
Rights  Act  of  1964  which  prohibit  discrimination  in  employment. 

Nor  are  they  protected  from  conspiracies  to  deprive  them  or  their 

21 
civil  rights  as  are  citizens.     Unfortunately,  the  immigration 

reform  proposals  do  nothing  to  end  these  invidious  discriminations 

against  aliens  lawfully  present  in  this  country.   If  our  current 

economic  decline  continues,  increased  scapegoating  of  this  segment 

of  our  population  will  continue. 

Hispanics  g^d  other  foreign-appearing  minority  citizens 
are  fearful  that  in  spite  of  the  civil  rights  acts  they  will  suffer 
increased  discrimination.   Some  employers  may  more  carefully 
scrutinize  their  documents  or  avoid  hiring  them  altogether  in  order 

to  avoid  risking  the  possibility  of  any  sanction.   Others,  swayed 

22 

by  anti-alien  prejudice,  may  reject  all  foreign-looking  citizens. 

A  work  authorization  card  may  help  reduce,  but  will  not 

23 
entirely  eliminate  potential  discrimination.     In  fact,  a  work 

verification  system  may  well  blossom  into  a  full-fledged  national 
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identity  card  in  spite  of  the  admonitions  contained  in  the 

24 
legislation.     Local  police  officers  are  not  authorized  to  enforce 

the  Immigration  and  Naturalization  Act  except  in  rare  instances. 
However,  some  local  police  officers  may  harass  Mexican-American 
citizens,  requiring  them  to  show  the  card  to  justify  their  status 
in  the  United  States.   The  card  eventually  may  become  a  universal 
identifier  to  be  used  for  everything  from  birth  to  death  certificates 
and  each  event  in  between.   All  citizens  will  suffer  a  loss  of  free- 
dom because  of  this  proposal.   The  cure  is  clearly  worse  than  the 
disease. 

Assuming  that  an  employer  scheme  would  substantially 
reduce  the  hiring  of  undociomented  workers,  there  may  be  negative 
consequences  for  our  economy.   Certain  sectors  of  our  economy  such 
as  textiles,  the  garment  industry,  and  some  light  manufacturing 

either  will  need  protective  legislation  which  will  result  in  higher 

26 
prices  to  the  consumer,  go  bankrupt,  or  relocate  abroad.     Other 

sectors,  such  as  agriculture,  food  processing,  and  the  restaurant 

27 
industry  will  be  forced  to  raise  their  prices  to  consumers.     As 

prices  increase,  demand  for  certain  products  and  services  will 

decrease — possibly  causing  unemployment  in  those  and  related  fields 
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such  as  transportation  and  retail  services.   In  an  interdepend- 
ent economy,  a  radical  proposal  like  employer  sanctions  will  have 
dramatic  ripple  effect  throughout  the  economy. 

Even  assuming  that  there  would  be  no  drag  on  our  economy 
because  of  dislocations  caused  to  industries  dependent  upon  low- 
wage  labor,  there  are  other  direct  costs  associated  with  employer 
sanctions.   Not  only  will  the  federal  government  have  to  increase 
its  enforcement  budget  and  staff,  but  implementation  of  the  national 
worker  identification  card  is  estimated  to  cost  approximately 
two  billion  dollars.^ ^  Additionally,  the  private  sector  will  incur 
significant  new  costs  not  related  to  an  increase  m  productivity. 

D.   Inadequate  Protections  Against  Discrimination 

Assertions  have  been  made  that  our  present  anti  discrimina- 
tion laws  coupled  with  some  minor  provisions  contained  in  H.R. 
1510  are  sufficient  to  protect  Hispanics  against  discrimination. 
These  assertions  are  misleading  and  incorrect. 

Title  VII  has  never  contained  sufficient  protections  to 
insure  Hispanics  are  not  discrimated  against.   Moreover,  Title  VII 
is  not  being  effectively  enforced.   Statistics  obtained  from  the 
EEOC  clearly  show  that  Hispanics  presently  do  not  see  EEOC  as  an 
agency  of  recourse.   For  Fiscal  Year  1982,  89,  264  charges  were 
filed  with  the  EEOC.   Only  4,330  (4.9percent)  were  filed  by 
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Hispanios.   We  do  not  have  the  statistics  on  how  many  cases  were 
actually  litigated  by  the  EEOC.   However,  I  can  safely  say  that 
the  numbers  will  be  insignificant. 

Title  VII  presenlty  contains  several  loopholes  which 
will  further  exacerbate  discrimination  if  the  employer  sanctions 
provision  pass.   Title  VII  exempts  from  its  coverage  both  small 
employers  and  seasonal  employers.   Statistics  indicated  that 
Hispanics  are  concentrated  in  these  two  areas.   Therefore,  the 
majority  of  the  Hispanic  community  would  be  outside  the  protections 
of  Title  VII.   Presently,  employers  of  14  or  fewer  employees 
are  excempted  from  Title  VII.   Morever,  an  employer  must  not  only 
employ  15  or  more  employees,  it  must  also  employ  them  for  20 
or  more  weeks  a  year  in  order  to  be  covered  by  Title  VII. 

Another  deficiency  in  our  present  laws  is  that  discrimination 
based  on  alienage  is  permissible.   What  this  means  is  that  all 
those  persons  who  are  permanent  residents  and  who  have  not 
naturalized  are  not  covered.   It  is  a  well  known  fact  that  a 
significant  number  of  Hispanics  fall  in  this  category.   In  addition, 
all  those  individuals  who  qualify  for  legalization  will  not 
be  covered.   Thus  increasing  the  number  of  Hispanics  left  without 
any  remedy  against  discrimination. 

Title  VII  also  exempts  certain  discriminatory  practices. 
A  "bona  fide  occupational  qualification"  reasonably  necessary  to 
the  operation  of  the  business  is  permissible.    An  employer  may 
also  institute  practices  which  have  a  discriminatory  effect  if 
the  practice  has  a  relationship  to  job  performance  or  is  supported 
by  a  business  necessity.   These  two  exceptions  have  had  a  very 
detrimintal  impact  in  the  Hispanic  community.   Federal  courts 
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have  upheld,  as  lawful,  employer  rules  requiring  employees  to  specik 
English  on  the  job.  These  holdings  have  denied  job  opportunities 
to  a  significant  number  of  Hispanics. 

Title  VII  and  the  EEOC  are  not  sufficient  to  redress 
present  discrimination.   The  passage  of  employer  sanctions  will 
only  make  this  inequity  worse.   As  the  debate  proceeds,  ^4ALDEF 
will  be  providing  further  information.   We  want  to  make  sure  that 
the  members  of  Congress  and  the  American  public  realize  the 
severe  impact  that  employer  sanctions  will  have  in  the  Hispanic 
community. 

Our  views  on  the  H-2  guest  worker  program,  adjudication 
procedures  and  asylum  have  been  previously  addressed  and  I  will 
not  address  them  at  this  time. 
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1.  For  a  concise  history  of  employer  sanctions  bills  see 

H.R.  Rep.  No.  890,  97th  Cong.,  2d.  Sess.  36-38  (1982);  S.  Rep. 
No.  485,  97th  Cong.,  2d.  Sess.  20-26  (1982). 

2.  S.  2222,  97th  Cong.,  2d.  Sess.  (1982)  passed  the  Senate  on 
August  17,  1982  and  H.R.  6514,  97th  Cong.,  2d.  Sess.  (1982) 
passed  the  House  Judiciary  Coiranittee  on  September  23,  1982. 

Officially  entitled  the  "Immigration  Reform  &  Control 
Act  of  1982,"  the  bill  is  commonly  referred  to  as 
"Simpson-Mazzoli,"  after  the  bills  principal  authors  in  the 
Senate  and  House. 

While  the  same  bills  were  introduced  in  each  house, 
because  of  amendments  they  differ  in  some  respects.   Since 
this       is  primarily  a  policy  arugment,  I  will  be  ignoring 
minor  differences  in  language  between  the  two  bills  and 
critique  the  employer  sanctions  concept. 

3.  H.R.  6514,  §  101  [§  274A(b)(3)],  S.  2222,  §  101 
[§  274A(b) (3)] . 

4.  Cf^  H.R.  6514,  Sec.  101  [Sec.   274A (c) (1) (b) ]  with  S.  2222, 
Sec.  101  [Sec.  274A(c) (1) ] . 


894 

Farm  Labor  Contractor  Registration  Act,  7  U.S.C.  2045(g) 
(1974).   For  an  evaluation  of  the  Department  of  Labor's 
enforcement  of  this  Act,  see  General  Accounting  Office, 
Comptroller  General's  Report  to  the  Congress,  Administrative 
Changes  Needed  to  Reduce  Employment  of  Illegal  Aliens 
(Jan.  30,  1981). 

Cf . ,  D.  North  and  M.  Houston,  "The  Characteristics  and  Role 
of  Illegal  Aliens  in  the  U.S.  Labor  Market:  An  Exploratory- 
Study,"  104  (1976)  . 

General  Accounting  Office,  Comptroller  General's  Report  to 
the  Congress,  Prospects  Dim  for  Effectively  Enforcing 
Immigration  Laws  8  (November  5,  1980). 

General  Accounting  Office,  Comptroller  General's  Report  to 
the  Subcommittee  on  Immigration  and  Refugee  Policy,  Senate 
Committee  on  the  Judiciary.   Information  on  the  Enforcement 
of  Laws  Regarding  Employment  of  Aliens  in  Selected  Countries. 
The  report  summarizes: 

Although  each  country  had  laws  penalizing 
employers  of  illegal  aliens,  such  laws  were 
not  an  effective  deterrent  to  stemming  illegal 
employment  for  primarily  two  reasons.   First, 
employers  either  were  able  to  evade  responsibility 
for  illegal  employment  or,  once  apprehended,  were 
penalized  too  little  to  deter  such  acts.   Second, 
the  laws  generally  were  not  being  effectively 
enforced  because  of  strict  legal  constraints  on 
investigations,  non-communication  between  government 
agencies,  lack  of  enforcement  resolve,  and  lack  of 
personnel. 

Id.  at  2. 
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5.   See  generally,  W.  Cornelius,  Mexican  and  Caribbean  Migration 
to  the  U.S.:   The  State  of  Current  Knowledge  and  Priorities 
for  Future  Research  (1982).   W.  Cornelius,  Mexican  Migration 
to  the  U.S.:   Causes,  Consequences  and  the  U.S.  Response, 
from  Wilson  to  Carter  36-43  (1978). 

10.  See  generally,  S.  Maram,  Hispanic  Workers  in  the  Garment  and 
Restaurant  Industries  in  L.A.  County  (1980) . 

11.  See,  W.  Cornelius,  The  Future  of  Mexican  Immigrant  in 
California:   A  New  Perspective  for  Public  Policy  2  (1980); 
C.  Reynolds,  Labor  Market  Projections  for  the  United  States 
and  Mexico   and  Current  Migration  Controversies,  17  Food 
Research  Institute  Studies  136-141  (1979) .   See  also, 

M.  Wachter,  The  Labor  Market  and  Illegal  Immigration:   The 
Outlook  for  the  1980 's,  33  Industrial  and  Labor  Relations 
Review  342-354  (1980) . 

12.  Id.  W.  Cornelius,  supra,  at  2. 

13.  A  white  House  Memorandum  of  March  4,  1981  analyzing 

immigration  policy  issues  in  discussing  the  Status  Quo  states; 

There  is  tacit  understanding — one  which  is  not 
known  to  the  public — which  allows  illegal 
aliens  to  cross  the  border  in  search  of  work. 

14.  See  supra  notes  5  and  7. 
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15.  H.R.  6514,  §  101  [§  274  A(c)(l)]  S.  2222,  §  101  [§  274 
A(c) (1) (A)] . 

16.  Testimony  of  William  French  Sith,  Attorney  General,  before 
the  Senate  Subcommittee  on  Immigration  &  Refugee  Policy  and 
the  House  Subcommittee  on  Immigration,  Refugees,  and 
International  Law,  July  30,  1981. 

17.  The  House  version  creates  a  multi-tiered  penalty  structure: 

(1)  for  the  first  6  months  there  is  a 
voluntary  compliance  period  with  no 
penalties; 

(2)  after  6  months,  an  employer  is  subject  to 
a  warning  "citation"  for  a  first 
violation  of  the  law; 

(3)  for  second  violations,  the  employer  is 
subject  to  a  $1,000  civil  penalty  for 
each  alien  hired; 

(4)  subsequent  violations  will  subject  the 
employers  to  $2,000  civil  fines  for  each 
alien; 

(5)  once  a  civil  penalty  has  become  final,  a 
subsequent  violation  could  lead  to  a 
maximum  criminal  penalty  of  $3,000  fine 
and  1  year  imprisonment  for  each  alien. 

The  Senate  version  is  tamer  yet: 

There  is  a  $1,000  penalty  for  the  first 
violation,  a  $2,000  for  a  subsequent  violation 
and  the  criminal  penalties  of  $1,000  fine  or  6 
months  in  jail  only  attached  whn  the  government 
can  prove  a  pattern  or  practice  of  violation  of 
the  act. 
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In  contrast  with  the  employers  penalties,  an  undocumented 
alien  who  possesses  false  identification  is  subject  to  a 
$5,000  fine  and  five  year  penalty.   Sec.  102. 

The  Farm  Labor  Contractor  Registration  Act,  7  U.S.C. 
2041  et.  seq.  currently  has  a  maximum  penalty  of  $500  and  1 
year  for  a  first  offense  and  $10,000  fine  and  3  year  penalty 
for  a  subsequent  offense.   7  U.S.C.  §  2048  (1974). 

18. Operation  jobs  was  a  series  of  highly  visible  factory 
raids  during  the  week  of  April  26,  1982  in  which  I.N.S. 
apprehended  approximately  5,600  workers  in  nine  major  cities, 
including  Los  Angeles  where  8  00  undociimented  workers  were 
apprehended.   The  I.N.S.  stressed  that  they  were  conducting  the 
raids  to  open  up  high  paying  jobs  for  American  workers.   The 
average  wage  of  the  apprehended  workers  was  $4.81  per  hour.   The 
Los  Angeles  Times  reported  that  in  a  follow-up  survey  in  the 
Los  Angeles  area  eighty  percent  of  those  apprehended  had  returned 
to  their  original  jobs.   Los  Angeles  Times,  August  1,  1982. 

MALDEF  obtained  a  preliminary  injunction  against  I.N.S. 
prohibiting  it  from  carrying  out  "operation  jobs"  type  factory  raids 
in  the  Northern  District  of  California.   International  Holders'  and 
Allied  Workers  Local  Union  No.  164  vs.  Nelson,  U.S.D.Ct.,  N.D.  Cal., 
No.  C-82-1896  RPA,  Sept.  16,  1982,  Modified  on  Appeal,  No.  82-4538, 
Oct.  19,  1982. 
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19.  See  W.  Cornelius,  Mexican  Immigrants  and  Southern  California: 
A  suramary  of  Current  Knowledge  33-45  (1982)  . 

20.  Title  VII  of  the  1964  Civil  Rights  Act,  42  U.S.C.  2000e  et. 
seq.  (1964) ,  prohibits  employment  discrimination  on  the  grounds 
of  "national  origin."   In  Espinosa  v.  Farah  Mfg.  Co., 

414  U.S.  86  (1973),  the  Supreme  Court  held  that  an  employer's 
policy  against  the  employment  of  aliens  did  not  violate 
Title  VII, 

21.  18  U.S.C.  241  ("citizens"). 

22.  Institute  for  Public  Representation,  Georgetown  University 
Law  Center,  Discriminatory  Effects  of  Employer  Sanctions 
Programs  Under  Consideration  by  the  Select  Commission  on 
Immigration  and  Refugee  Policy  (1980)  reprinted  in  SCIRP, 
U.S.  Immigration  Policy  and  the  National  Interest,  Appendix  6, 
p.  489  (1981). 

23.  Id. ;  Notre  Dame  University  Law  School,  Center  for  the  Study 
of  Human  Rights  Employer  Sanctions:   Research  Study  (1980) 
reprinted  in  SCIRP,  U.S.  Immigration  Policy  and  the  National 
Interest,  Appendix  6,  p.  568. 

24.  H.R.  6514,  §  101  [§  274(c)(1)(B)]. 

25.  See  8  U.S.C.  1324 (b)  (1952)  (specific  authorization  for  felony 
alien  smuggling) ;  but  see,  Gonzales  v.  City  of  Peoria, 
Arizona,  Civ.  78-6181  (D.  Ariz.,  April  19,  1982,  on  appeal  to 
the  9th  Circuit  Court  of  Appeals) . 


899 

26.  R.  Waldinger,  The  Case  Against  Employer  Sanctions,  (Joint 
Center  for  Urban  Studies  of  MIT  and  Harvard  University)  8-9 
(1980)  . 

27.  Id. 

2  8.   Testimony  of  Doris  Meisner,  Acting  Commissioner  of  the 

Immigration  and  Naturalization  Service,  before  the  Senate 
Subcommittee  on  Immigration  and  Refugee  Policy,  September  30, 
1981. 
29.   The  Social  Security  Administration  indicates  that  over  40 
million  persons  took  new  jobs  or  entered  or  reentered  the 
labor  market  in  1977.   Assuming  that  it  would  take  15  minutes 
(0MB  has  estimated  30)  per  hire  for  an  employer  to  check  the 
proper  documentation  and  make  the  necessary  certification, 
it  will  cost  the  private  sector  10  million  hours  per  year  to 
comply  with  the  law.   At  a  conservative  estimate  of  $10  per 
hour,  that  amounts  to  $100  million  dollars  per  year  in  non- 
productive work  not  counting  record-filling  (the  hiring 
records  must  be  kept  for  5  years)  and  time  allocated  for 
inspections. 
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Mr.  Mazzoli.  We  will  have  questions  and  get  back  to  what  you 
are  saying.  We  welcome  Arnold  Torres,  the  national  executive  di- 
rector of  LULAC. 

Your  statement  will  be  made  a  part  of  the  record. 

Mr.  Torres.  Thank  you.  I  appreciate  the  opportunity  to  come 
before  this  subcommittee. 

I  am  very  pleased  to  see  that  your  new  Member  from  Florida  is 
very  aggressive  with  his  questions  and  has  demonstrated  a  great 
deal  of  interest  in  the  subject.  He  appears  to  have  started  quickly 
on  this  subject  and  understands  the  complexities  that  surround 
this  debate. 

I  would  like  to  begin  by  saying  that  we  are  still  very  much  in 
opposition  to  this  legislation.  We  do  not  regard  it  as  very  sound 
public  policy,  but  we  also  would  add  with  sincerity  that  last  year's 
process,  last  year's  experience,  taught  everyone  in  this  debate 
something,  for  we  certainly  learned  a  great  deal.  Hopefully  every- 
one has  been  educated  and  as  a  result  perhaps  we  can  work  togeth- 
er this  time  to  try  and  work  out  our  differences. 

However,  it  is  important  that  we  add,  because  it  has  been  al- 
ledged  that  we  are  too  concerned  with  passing  perfect  legislation, 
that  if  perfect  legislation  is  not  passed  then  nothing  should  be  ap- 
proved. 

We  believe  our  interest  for  sound  effective  public  policy  not  be 
sacrificed  for  legislation  which  will  create  more  problems  than  pro- 
vide remedies.  Last  year  we  testified  on  10  or  12  occasions  before 
House  and  Senate  subcommittees.  We  indicated  our  very  detailed 
opposition  to  the  bill  and  despite  the  productive  and  educational 
experience  that  we  all  went  through  last  year,  there  are  many 
things  that  continue  to  bother  us  significantly  as  we  enter  this 
years  debate. 

The  Hispanic  community  is  viewed  as  vehemently  opposing  any 
reform  of  U.S.  immigration  law.  We  do  not.  We  simply  have  a  dif- 
ference of  opinion  as  to  how  to  do  it.  Despite  the  many  times  that 
we  did  testify  in  these  Chambers  of  Congress  with  regard  to  our  po- 
sitions on  the  bill,  there  were  many  different  individuals  who  were 
proponents  of  the  bill  that  continued  to  try  and  represent  our  per- 
spectives, to  speak  for  us,  and  this  continues  to  be  the  situation 
with  regard  to  the  discriminatory  claims  of  sanctions,  with  regard 
to  how  the  program  is  going  to  work.  Perhaps  what  is  of  major  con- 
cern to  us  is  the  contention  that  the  bill  is  a  jobs  bill. 

I  was  able  to  talk  to  Congressman  Smith  out  in  the  hall  briefly. 
He  raised  the  issue  and  made  the  contention  that  the  problems  in 
Liberty  City  and  Miami  are  a  good  example  of  the  displacement  of 
black  youth  by  Haitian  refugees  and  other  immigrants. 

However,  I  think  he  forgot  to  take  into  consideration  that  the 
problems  of  the  black  community  in  Miami  have  been  in  place  for 
decades.  After  the  1979  riots,  when  then  President  Carter  proposed 
$30  to  $50  million  for  that  area  to  assist  in  its  development,  Mr. 
Reagan  was  elected  and  withdrew  this  assistance  from  the  black 
community  in  Miami  and,  consequently,  we  saw  Liberty  City  blow 
up,  and  as  the  Congressman  from  Florida  indicated,  again  had 
unrest  just  yesterday. 
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We  still  believe  there  is  a  great  deal  of  ignorance  out  there,  a  lot 
of  contentions  that  are  made  that  seriously  hinder  a  productive 
and  honest  exchange  as  to  how  to  deal  with  the  immigration  issue. 

There  are  two  major  issues  that  in  our  opinion  have  a  very,  very 
negative  impact  on  this  issue  this  year,  and  that  is  the  new  initia- 
tives that  have  been  developed  by  the  INS  with  regard  to  local  law 
enforcement  and  the  provisions  to  begin  to,  in  our  opinion,  purge 
social  security  records  to  identify  and  locate  aliens  who  are  in  the 
country  illegally. 

We  regard  these  new  policy  initiatives  as  creating  additional 
problems  in  our  community  and  will  hinder  our  efforts  to  work  on 
this  legislation. 

Thank  you  very  much,  Mr.  Chairman. 

[The  complete  statements  follow:] 
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Good  morning,  hesERs  of  the  House  SuBcomiTTEE  on  Imi oration.  Refugees 
AND  International  Law,  my  name  is  Arnoldo  S,  Torres  and  I  am  the  ^Iational 
Executive  Director  of  the  League  of  United  Latin  American  Citizens  (L1JLJ\C). 
LULAC  IS  THIS  country's  oldest  and  largest  HIspanic  organization  with 
110,000  members  in  45  states.  Our  active  participation  in  the  u-imigration 
debate  over  the  last  three  years  is  well  known  to  the  chairman  of  this 
Subcowittee,  and  we  appreciate  this  opportunity  to  once  again  present 
OUR  perspectives  on  the  proposed  legislative  imiGRATioN  reform  package. 

Iast  yf.ar,  we  testified  on  some  iLN  occassions  before  House  and  Sinate 

SUB-COii-inrLLS  on  the  SlfPSON-f'W/OLI    IfV'lI  GRAF  ion  REFORM  LEGISLATION.      DuRlNG 

these  hearings,  LULT^C  presented  clearly  lis  detailed  opposition  to  Sikpson- 
Fazzoli  and  again  strongly  voices  its  cailgorical  opposition  to  the  present 
lfgisiative  package.  Our  testi;-uny  outlini:s  our  reasons  for  opposition, 
Hj.-.'EVer,  we  wouij:  like  to  focus  our  iNiiiAL  comENTS  ON  issues  tihat  greatly 
I  rouble  us. 

LUIi\C  AND  the  Hispanic  co;v-iuniiy  are,  and  haw:  been  fikmly  in  support 

OF  RLFORi'ilNG  U,S,     II V-llGRAIION  AND  REFUGEE  POLICY.      We   HAVE   NI-A'liR    If.'DlCAlED 
support  OR    INTEREST    IN  lAVlNG  /\N  OPEN  BORDER  POLICY  WI IH   UNLIMITED  MIGPAriGN 

10  THE  LNitfd  States.    Despite  the  iv\ny  iimfs  we  have  iesiified  on  nii.sE 

KMILRS  certain    IRRESPONSIBLE  PROPONi.NlS  OF  SUFSON  Ta/ZOLI    HAVE  CHJSLN  TO 
K'.OWINGLY  MISREPRESENT  OUR  POSITIONS  AND  CONCERNS.       In  FACT,    SOME  PERSONS 
i-AVE  TAKEN  UPON  IHEMSELVES   TO  SPEAK  FOR  HlSPANIC  ORGAN  1 7J\T  I ONS  AND  OUR 
CC'V-rjNlTY,    AS  WELL  AS   TO    rOFAI^LY  DISCOUNT  OUR  EXPERIENCES   REGARDING 
DlPCRIHir.'AlORY   TREATIliiNT.      V.'E  ALSO  Wi:RE   F_.\>"0SFD  10  A  BOMBARDMENT  OF   DESPERATE 
A'.D  PANIC  PKlOICIIONS  AND  CCNl  ENI ICNS,    I'JPxKOR  SIORIES  OF   THE  NEGATIVE    IIV^ACT 

iM£  l-;,'D'^cl:-,lnied  were  having  on  A--,.ric.\n  socieiy.     The  PUTiLic  was  ioid  ihat 

TliEIR  ECC;«MIC  WOES  WERE  CAUSED  LARGELY  IN  PART  BY  THE  PRESENCE  OF 
U:.'D0CU";:N1ED  WORKERS  AND  mAT  IF  SlFrSON-f'WzOLI  WAS  PASSED  IT  WOULD  CREATE 
MILLIONS  OF  JOBS.   PeRHAPS  FDST  DISTURBING  WAS  THAT  MEfBERS  OF  CONCRFSS,  WHOM 
WE  BELIEVED  TO  BE  RESPONSIBLE  REPRESLNTAl IVES,  ALSO  CHOSE  10  CAST  THIS 
LVKESSION.   In  ailNG  SO,  THESE  MEJ'SLRS  APPEAR  10  HAVE  KADE  A  CONCIOUS 

effort  to  kadicaily  sik^lify  itie  issue  and  aiteal  to  the  dlspepate  lidtional 
state  of  ihe  un'l/'.^loyed  american.  rui^ihermjre,  they  ch30se  to  total  ly  ignore 
the  real  complexities  of  our  economic  dlfficull i es,  thus  making  the 
u:,'D0cu;;:nted  the  scapegoat.  Clearly,  no  one  benefiis  i  rom  such  de;-agoguery 


904 


AND  SUSb'LY  fME  D;  BATE  IS  SlGNll  ICVvNTLY  HU.^T  IN  AllUVIlNG  TO  (CLACH  SOME 
POSSIBLE  SOLUTIONS. 

In  ADDITION,  WE  I-IAVE  ALSO  READ  WITH  GREAT  INTEREST  OF  THE  EXAGGERATED 
COSTS  AND  CONSEQUENCES  OF  A  LEGALIZATION  PROGRAM.  OnE  COULD  EASILY  BE  LED 
TO  BELIEVE,  BY  READING  SUCH  ACCOUNTS,  ITHAT  A;'J.RiCAN  SOCIETY  WILL  BE  IN 
UNDATED  BY  CRIMINALS  AND  WELFARE  CHEATS,  ALL  POSI  D  10  TAKE  FROM  OUR  SYSTEM 
OF  DEf-DCRACY  AND  NOT  WILLING  TO  CONTRIBUTE. 

It  IS  CONTRADICTORY  AND  ILLOGICAL  TO  CONH.ND  THAT  THE  UNDOCUMF.NIED 
ARE  TAKING  JOBS  MM   FROM  A''',[:R1CANS,  V.HII  E  AT  IHE  SAME  TIME  ON  THE  PUBLIC 
TROUGH.  Yet,  irresponsible  ELEK:N1S  have  ACMH   chosen  to  APPEAL  TO  TTTE  f'DST 
EASE  AND  PREJUDICIAL  TENDENCIES  OF  HU'AN  CHAR/XCTER  BY  INDICATING  THAT 
FOREIGNERS  ARE  DISPLi\CING  AND  lAKlNG  AV.'AY  BINLI  IIS  I IWM  A'-'.l.RlCAN  CITIZENS. 

Again,  we  find  some  mubers  of  Congress  all  lo  win  ing  ro  idlntiiy  with  this 

ATTITUDE  AND   THUS  T]TE  EFFORT  TO  Dl.Vl.'LOP  SOUND   If'Vll  GKAl  ION  POIJCY   IS   HINDERED. 

DeSPIIE  AND   INSPITE  OF    HILSE  PREVAILING  ATTITUDES,    LUI7\C  MAS 
CONTINUED  TO  PRESENT   ITS  CONCERNS   IN  A  RESPONSIBLE  AND  REASONABLE  FASHION. 
We  have  not  chosen  to  respond  to   irresponsible  AND  POOR  Ll-LADERSHIF  WITH 
OU/^NTITIES  OF    WE  SAME  PJ\THER  WE  H^VE  ATTO'PTED  TO   TAKE    INIO  CONSIBiZRATION 
WE  NEED  FOR  EFFECTIVE  SOUND  PUBLIC  POLICY  MHIQI  WOULD  AND  COULD  HVACT 
POSITIVELY  ON  THE   ILLEGAL   IfVllGR.AT10N   ISSUE.      HOWEM^R,    IT   IS  VIRFU'^LLY 
IK^OSSIBLE   FOR  R1-J\S0N,\BLE  PEOPI  E  TO  SERIOUSLY  APPKI  SS    HHS  FATTER  WITHOUT 
INCLUDING  THE  PUSH  FACIORS  AND  THE  S16N1FIG^NT  Rill  E  THEY  PIJ\Y   IN  POPULATION 
FDVEfsENTS. 

One  of  the  iV\ior  issues  wihch  the  Ieague  has  u-'/hasi/id  .v.d  aite;.i:D 

TO  1-lAVE  INCCaPORATED  IN  THE  DIBATE  ON  i;rlIGR.UI0N  IWS  BEEN  THE  !;;rLK:JATlC:;AL 
FACTORS  V.HICH  CONTRIBUTE  TO  REFUGEE  AND  UNDOClFiENTED  FT-OWS  TO  THE  U.S.  TuE 
ECONOMIC  AND  POLITICAL  INSTABILITIES  OF  UNDERDEVFLOPED  AND  DEVELOPING 
C0U:n11R1ES  have  become  "push  factors"  WHICH  OFTEN  TIMES  FORCE  PECPl  E  I'ROM  THESE 
COUNTRIES  TO  FLEE  FOR  SURVIVAL.   THROUGHOUT  THE  DLBATE  IN  THE  SENATE,  VARIOUS 
FlU-BERS  alluded  to  TTTIS  REALITY,  HOWEVER,  THf.RE  WAS  NO  EFFORT  TO  Al^DRESS 
THESE  FACTORS  IN  THE  LEGISLATION.   If  THESE  INS I,VML1TIES  CONTINUE  IT  IS  IN- 
CONCEIVABLE HTAT  AW  PROVISIONS  CONTAINED  IN  HRlSin  CAN  OR  WILL  D-AL  WITH 


905 


rum.    This  iLGisi7\rioN  aiiu?ts  lo  dial  with  i.lc-al  iiV'.iGRAiiorj  .-viD  ri;i  ur,i  rs 

ONCE  THEY  ARE  AT  OUR  BORDIIRS  OR  SHORES^  OR  AFTER  THEY  IWVE  i:NILRr_D  IHE  COUNTRY. 
A  MUCH  f'DRE  LOGICAL  AND  EFFECTIVE  AFTROACH  IS  TO  DlJ^L  WITH  THE  ORIGIN  OF  THE 
PROBLEM  hTHICH  IS  IN  THE  SENDING  COUInI FRIES.  SURELY  E/^PLOYER  SANCTIONS  AND 
OTHER  PROVISIONS  OF  THE  BILL  WILL  NOT  STOP  THE  FLOWS  OF  PEOPLE  FLEEING  FOR 
THEIR  LIVES  FROM  El  SALVADOR.  IbwEVER^  A  FOREIGN  POLICY  BY  THIS  COUNTRY  WHICH 
IS  AIMED  AT  DECREASING  THE  LEVEL  OF  CONFLICT  AS  OPPOSED  TO  ESCALATING  IT, 
WOULD  GO  MUCH  FURTHER  IN  HAVING  SaLVADORANS  RFJ-WIN  IN  THEIR  COUNTRY.   ThE 
SA/'IE  IS  TRUE  FOR  THE  CONDITIONS  WHICH  CONFRONT  THE  PEOPI  E  OF  HaITI  FLEEING  TO 
THIS  COUNTRY.  We  MUST  WORK  THROUGH  OUR  FOREIGN  POLICY  10  ALI  EVIATE  THE 
PROBLEMS  IN  TIHE  SENDING  COUNTRIES  FOR  IHERE  IS  NO  OTHIJ^  WAY  TO  RATIONAILY 
ADDRESS  THIS  COrPI  EX  ISSUE  OF  P0PUI7\TI0N  MOVO-VINTS. 


18-556  O— 83 58 
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rj?IOYI.R  SANCnONS  AND  IJPLOYF.J^T  DlSCKlniriAllUN 

The  U-IPLOYHR  sanctions  provisions,    TifIE   1   of    IHE  PROPOSLD  Ir.-^IGRAliON 

Rlkorz-i  and  Control  Act  of  J982  (H.R.  19:>]),  pirlaiens  to  erect  additional 

BARRIERS  TO  EQUAL  B'PLOYMENT  OPPORTUNITIES   I  OR  HiSPANlCS.      Il I EGAL    IMMIGRATION 
IN  THIS  COUNIRY  HAS  LONG  BEEN  PERCEIVED  BY  AtIERICANS  AS  AN  lllSPANlC 

PHEiwKENA.    "Operation  Jobs/'  conducted  by  the  Imiigration  atnID  Naturalization 
Service  in  April  illustrates  this  point.     Ii  legal  C'us'adian  and  European 
I^y«lIGRANTS  survived  "Operation  Jobs"  virguaily  unscathed,  v.hiee  Hispanics^ 

AND  persons  of  COLOR  BORE    IIS  WRATH.      TuE    INSrilUriON  OF  E;-i''LOYLR  S,»iNCTIONS, 
FOR  THE  HIRING  OF   UMDOCUHLNIED  WORKERS,    PROMISES   10  HAVE  THE  SA/'lE  RESULT. 
HiSPANICS  WILL  BE  l-DST  NOTABLY  SUSPECTED  OF    II  1  Ef^L  STATUS. 

As  PRESI-.NFLY  PROPOSED  HIE    IfVUGRAriON  ReEOKM  AND  CONTROL  AcT  CONTAINS 
NO  STATUTORY  LyiJ^IGUAGE  V,HICH  EFIECIIVELY  COUNTERS   THE   THREAT  OF    INCREJ\SED 
ETPLOYKENT  DISCRIMINATION,   TOWARD  HiSPANICS,   WHICH   IT  ENGENDERS.      It  Slf'PLY 
CCNIAINS  REPORT  UNGU^GE  WHICH   IS  NOT  DESIGNED    10  PREVENT  E/'PlOYKiNT   DISCRI- 
MirWTION  BUT  SIKPLY  REPORT   IT  AFTER  THE  FACT.      FURHIER,    THE  BILL  PROVIDES,    IN 

PART  A  Section  274  (a)  (1)  (b),  that  "it  is  unitvweul  to  hire  for  etv^loyment 
IN  the  United  States  an  u^qlvldual  wihdut  .  .  ."  \^:Rll^ING  that  the  individual 

IS  ELIGIBLE  FOR  FIPLOYMENT,  AS  BY  BEING  A  Ciri7EN  OR  LEGAL  RISIUENT.   TuE  BILL 
however,  does  NOT  PROVIDE  FOR  ANY  SYSTE>1  OF  FONITORING  TO  ENSURE  THAT  Ali. 
INDIVIDUALS,  NOT  JUST  HiSPANICS  ARE  REQUESTED  THE  REQUISITE  DOCUMENIATION 
BEFORE  e-PLOYEViNT.   HVEN  ASSUMING  THAT  FIGURES  ON  THE  OCCURRENCE  OF  EfPLOYMi^NT 
DISCRIMINATION,  OR  UNEQUAL  TREATMENT,  BECOME  AVAILABLE,  THE  ABSENCE  OF  AN 
INSTITUTIONALIZED  f-DNITORING  SYSTQ'l  WOULD  L0GIO^LLY  RENDER  THOSE  FIGURES 
bTs'RELI.-VREE.   In  THE  INTERIM,  HIREE  YEARS  Wll  L  Elj\PSE  DURING  WHICH  T  ITE 

Hisp.wics  ;;w  be  denied  equal  E;.^LOVfv;Nr  geporiunities. 

The  POTENTIAL  FOR  INCREASED  EfPLOYMENT  DISCRIMINATION  TOWARD  HiSPANICS 
WHICH  THE  BILL  ENGENDERS  IS  OF  PARTICUIJ\R  SIGNIFICANCE  TODAY,  IN  THE  WAKE  OF  A 
D;:PR1CR1TIZAT10N  of  civil  rights  rjNilORCEMENT  IN  THIS  COUNTRY.  V.'hAT  FOLLOWS 
IS  A  BRIEF  EXPOSITION  ON  HC  STATE  OF  EQUAL  OPPORTUNIT'Y  LAW  ENFORCi.MENT  IN 
THIS  f.'AriON.   The  conclusion  to  be  gleaned  from  TTTE  EOLLWING  ANALYSIS  IS  THAT 
NO  GUV'^ANTEE  of  PR0;PT  redress  exists  for  TTDSE  HiSPANICS  WHO,  AS  A 
consequence  of  THE  ADVENT  OF  EMPLOYER  SANCTIONS,  ARE  WRONGFULLY  REFUSED 
E/PLOYItNT,  OR  OTHERWISE  DENIED  EQUAL  D'TLOYF^INT  OPPORTUNITY. 
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A.    The  state  of  FfO  law  lni-orceJ'Iiint 

The  comissioN  on  Civil  Rights  in  its  June  1982  report  noted  that 

FUNDING  AND  STAFFING  CUTS  IN  THE  FF.OC  HAVE  RESULTED  IN  A  RETARDATION  OF  THE 
EOC'S  PROGRESS  TOWARD  PROVIDING  CaPLAINANTS  WITH  PROfPT  RELIEF^  ADDRESSING 
class  AND  SYSTEmTlC  DISCRIMINATION  PROBLB-IS  AND  ELIMINATING  INCONSISTENT 
EQUAL  Ef'PLOYMENT  REQUIREMENTS, 

As  THE  TABLE  BELOW  SHOWS^  IfOC's  SYSTOIATIC  SPENDING  POWER  IS  $6 
MILLION  (5  percent)  LOWER  THAN  IN  1^  80. 

EEOC  Budget  totals  and  Totals  in  Constant  Doi^lars:  1980-1983  (proposed) 

(in  thousands  of  dolurs) 

Fiscal  Year  Appropriation  a/      In  1980  Constant 

"  (annualized)  Dollars 

1980  124,562  124,562 

1981  137,875  126,028 

1982  (Bu3oot   KoiMOst)  140,389  119,041 

1982  (Continuing  Rosolution)  139,889    b/  118,617 

1983  (Budget  Rc\i\iost)  144,937  114,536 


As  a  result  of  spending  cuts  the  FFOC  in  FY  81  cutback  the  nuber  of 

PLAfNlNED  CU^SS  COMPLAINT   INVESTIGAl  ION  OF  BROAD  PAIILKNS  AND  PRACTICES  OF 
D1SCR1MI^WT10N  BY  15  PERCENT^   AN'D  EXPECTS  TO  Kl  LP  AT  IHIS  LOWER  LEXtL   IN  FT  83. 

According  to  the  Comiss ion's  report^  the  EFOC  plans  further  cutbacks 

IN  services^    such  AS  LABOR  FORCE  DATA  PROCESSING.      SuCH  CUTBACKS  V.OULD 
RESTRICT  THE  EFOC's  PLANS  TO   INCLUDE    IN   ITS  TARGETS  01  HER  "e/PLOYERS,"  SUCH 


V  Figures  represent  what  EEOC  couid  spend  during  a  v.iole  fiscal  year  under 

EACH  spending  CEILING. 

b/  This  figure  does  not  include  a  ?^.2  mhaion  suppluuntal  appropriation  EFOC 

EXPECTS  during  THE  FOURTH  QU\R1ER  OF  FY  82  BECAUSE  THIS  APPROPRIATION  HAS  NOT 
BEEN  ENACTED.   M^RY  StRINGER,  SUPERVISORY  BUDGET  /VvM.YST^  EFOC^  TELEPHONE 
INTERVIB^I,  FaRCH  11.  1982. 
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AS  U-01Or;S  ,V,'D  ,VrKJJriCi:SHlP  CO'VUIIfLS   IHAT  IIV.T.  H^D  IV.-M   ijl^CfvlXIMAflON 
CH\RGf;S  nilD  AGAINST  TH.IM. 

Because  of  budgetary  constraints,  the  IFOC  in  IY  85  expects  lo  a,ppkxdve 

W  PERCENT  FE\%'ER  NOW  SUITS   THAN   IT  A)'PR0VED  IN  1^  81,   EVtN  THOUGH  A  RISING 
Ca-1PLA1NT  LOAD   INDICATES  A  GREAILR  NLLD  TOR  LITIGATION.        ThE  AGENCY  mY 
ALSO  HAVE  TO  RIDIICE   THE   NUIviLR  OF   SUMS    IT  ACTUM  LY   TUTS    IN  FY  83. 

As  the  TABLE  BELOW  FROM   IHE   foiV-IISSlON's  JuNE    1982  RLPORT  SHOWS.   llhX'S 
STAFF  RESOURCES  HAVE  BEEN  DECLINING  STEADILY.      ThE  AGENCY  HAS  LOST  461 
AUTHORIZED  POSITIONS  SINCE  FY  SO  AND   IS  CURRLNH.Y  BELOW   US  AUTHORIZED  LEVEL. 

Clerical  ainid  field  office  attorney  positions  hwe  been  afffcifd  fost 
heavily.  slowing  town  the  production  of  docu'-^inis  and  work  on  lega!_  casf.s. 
The  tFOC  pl.\ns  furohlr  cutbacks  in  FT  83.  for  expert  witnesses  and  other 

SUPPORT  services  I  OR  CASES    IN  I  ITIGATION.        As  A  CONSEQU'INCE  OF  SLM-F 
KKOC    Full-Ti.ne,     Permanent    St..ff    PosiLions    1980    33     (Proposed) 


Fiscal    Year 

1980 
1981 
1982  (Request) 

1982  (Continv)ing    RcsolviLion) 

1983  (Renuest) 


SICRTAGES  THE  LEOC   IN  FY  81  ISTL-AIED   IT  V-OHJ)   lAKE  6-b  IV:';;HS    10  F,^>aLV£  ,ML 

Title  VIII  coi^plaints  on  h'xnd.    \<\m  yet  fd-.'ER  siai  f  on  wm,  its  present  FT 
82  estikate  is  a  tonth  longer,  and  its  FY  83  estifwe  is  still  another  i-dntvi 

LONGER. 


Aiilhor  iz 

ed 

Ac 

■Ln.il 

3,7/7 

3, 

433 

3, -168 

3, 

416 

2,^.G8 

.^/ 

3.316 

v 

3.  2;8 

a/  FFOC  FAILED  TO  PROVIDE  REOUESTED  DATA  ON  ACTUAL  STAFFING  LEWLS.   SeE 

[j?.;ARD  rORGAN.  DlRFCTOR.  OiFICE  OF  CONGRESSIONAL  AfFAIRS,  M  CL.  LETTER  TO 

John  Hope  11.  Acting  Staff  Director.  U.S.  CrTviissioN  on  Civil  Rights.  Tay 
7.  1982. 
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SlAI-F  SHORTAGES  HAVE  LED  THE  IJ  OC  TO  ASSUV:  A  PROGRESS IVlLY  IDRE 
PASSIVE  ENFORCEMENT  ROLE.   LaCK  OF  SUFFICIENT  FUNDING  AND  STAFFING  HAS 
DIMINISHED  THE  AGENCIES  ABILITY  TO  CONDUCT  FEDERAL  CIVIL  RIGHTS  CO.'VLIANCE 

REviB-JS.    Staff  allocations  have  lead  to  an  fjfhasis  on  inefficient  indivi- 
dual C0I-PIJ\INT   investigation  ACTIVITIES,   AIJ3E1T  AT  THE  REDUCED  LEVEL  SHaWN. 

The  RESULTING  CUIBACKS  IN  THE  EOC's  ACTIVITIES  TARGETED  AT  SYSTEj'-IIC 
discrimination,  INEVITABLY  PLACES  THE  BURDEN  OF  INITIATING  ENFORCE/-TENT  ACTION 
ON  THE  VICTIMS  OF  DISCRIMINATION,  PERSONS  OFTEN  LACKING  THE  REQUISITE 
RESOURCES  OF  FA''1ILIARIZATI0N  WITH  TME  LJ\W  OR  WITH  THE  REQUIREitNTS  OF  PROGRAM 
OPERATIONS.  The  RIGHTS  OF  VICTIMS  WHO  DO  NOT  KNOW  HOW  TO  FILE  COI-PLAINTS  OR 
FEAR  REPRISAL  FOR  DOING  SO,  IWVE  BEEN  LEFT  UNPROTECTED. 

CONCLUSION 

The  e;>ployer  sanctions  provisions  prfse:ntly  contained  within  the 

PROPOSED  Il-V-IIGRATION  Rl'.FORM  .^ND  CONTROL  AcT,  WILL  ONLY  FURTTTE:R  EXACERBATE  THE 
EXISTING  PROBLEMS  TTHE  CURRENT  BUDGET  REDUCTIONS  ARE  CREATING  FOR  DIS/\DVANTAGEZ) 
AND  OSTRACIZED  A■■;ERIC,^N  CITIZENS  AND  LEGAL  RESIDENTS.   ThE  CONSEOU  XE  OF  ITTE 
PRESENT  LEGISlJ\TION  WILL  BE  TO  ERECT  ADDITIONAL  BARRIERS  FOR  PEOPLE  OUISIDE 
THE  A-'iERICAN  MAINSTREAM. 

It  SHOULD  BE  NOTED  THAT  WHILE  THE  PRESENT  BUDGETARY  CUTBACKS  HAVE 
LIMITED  THE  IJiOC's  CAPACITY  TO  INITIATE  SUITS,  THE  NU.'oER  OF  NATIO:y\L  ORIGIN 
COrPLAlNTS  FILED  WITH  TTTE  AGENCY  HAVE  BEEN  ON  THE  INCREASE.   (SeE  TABLE  BELOW) 

Cc;?U\INTS  FILED  WITH  THE  I'I'OC 

National 

."^jinual    Reports  Total    Chanjos  Oiiyin    Charges 


1966  6^133  143 

1973  77,242  12,37  7 

1976  103,067  10,622 

1979  79,0S4  7,913 

19S0  90,325  8,5-6  8 

1981  94.U>0  9,235 
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Hispanic  co;vuinants  copprise  an  ovukv.'ul'uumg  riMORin'  of  the  iotal 

PERCLNTAGE  OF  NATIONAL  ORIGIN  CHARGES  FILED.      Tl€   INABILIIY  OF    IHE  lihOC   10 
ADtOUATELY  EFFECTUATE   ITS  MAfvlDATE  WILL  HAVE   ITS  I'DST  DIRECT  CONSEOUlNCE  ON 

THE  Hispanic  cohiunity^  the  group  being  now  asked  to  bear  the  E/'PLOvrtNT  risks 

ASSOCIATED  WITH  THIS  LEG1SIJ\TI0N. 
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liGALlZATICN 

Adjustk£nt  of  Status  Program: 

Legalization  has  been  cast  on  ^"l^NY  fronts  as  an  unfair  program  granting 
a/iniesty  to  law  breakers^  as  a  b\j^k  a^ECK  for  "illegals"  to  get  on  the 

ENTlTLE/'tNT  ROLLS^  AND  AS  AN  UJBFiARABLE  STR-MN  ON  STATE  AI'JD  LOCAL  GOVERN- 
MFJ^TS.  The  PURPOSE  OF  A  LEGALIZATION  PROGRAM  IS  AT  LEAST  T\'JO:FOIJ).  FiRST 
OF  AIJL^  LEGALI77\T10N  IS  TO  AIXCW  THOSE  PERSOMS  WHO  ARE  PRESENTLY  HERE 
WITHOUT  THE  BmEFlT  OF  DOCUMFJfTS  TME  OPPORTU^JIIY  TO  APPLY  TO  THE  AlTORNEY 
GeTJERAL  for  AN  ADJUSTMENT  OF  TIHEIR  STATUS.  SECONDLY^  THE  PROGRAM  SEEKS 
TO  IDENTIFY  OR  REGISTER  THOSE  S.^ME  PERSONS  SO  AS  TO  MINIMIZE  THE  LEVEL  OF 
i;XPLOITATION  A1TEND,'W  TO  AN  LfNlDOCU.-'-.ENTED  STATUS  AND  TO  EXTEND  THE  BENEFITS 
OF  CITIZENSHIP  OR  LEGAL  RESIDENCY  TO  THOSE  PERSCNS. 

Existing  HvIigration  law  prohibits  the  granting  of  U.S.  residency, 

PERi-;AMENT  or  TEK.'^ORARY,   TO  PERSONS  V,H0  ARE  LIKFXY   TO  BECOfE  PUBLIC  CHARGES. 

The  proposfjd  legisij\tion,  HR151Q  has  similar  restrictu-jms  for  those  seeking 

AN  ADJUSTf-ViNT  OF  THEIR  STAFUS  THROUGH   THE  LEGALI7J\TI0N  PROGRAM. 

LULAC  CONTENDS  THAT  ,^NY  LEGALIZATION  V;H1CH  f-AKES  ,\D.lUSrfVM  OF  STATUS 
DISCRETIONARY,   THAT   IS  WITHIN  THE  DISCRETION  OF  THE  AlTCRNEY  GENERAL  OF 

THE  Unitfid  States  or  his/her  representatj.ves    dooms  the  progr,v-i  from  the  outset. 
Legalizaticn  fust  be  a  right  created  by  positive  LEGisiATioN,  NOT  A  discretio;;ary 

BJFRANCHISrj'.ENT  SUBJECT  TO  POLITICAL   INFLUENCES.      To  THAT   END,    LULA.C  ASSERTS 
Tl-AT  POSITIVE   LEGISIATION  CREATE  A  CC'V-IISSION,   REPRESE.\'TATIVE  OF  TIHE    IK'ACIFD 
G.-CUPS,   hHlCH    IS  EJ-',POV,'ERI-D  WID-I  OVERSIGHT  AUTHORIIY  /:.D  Ti\E  DEVELCfM-j-JT  ,":.D 
i;?LE;--3ITATiaN  OF  RULES  AJD  REGUU\T1CNS   FOR  SUCH  A  PR0;R,-\M. 

Initially,  it  should  be  wke  abutnid.'wtly  clear  tiat  a  t^-.o  tier  type  adjust- 
ment OF  STATUS  program  V>H I CH  DISABLES  PARTICIF.'\NTS  FRa-1  BOTH  NECESSARY  /VJD 
PR/OICAL  ACCESS  TO  ENTITLE;>iENT  PROGRAMS  WILL  PERPETmTE  THE  SUB-CIASS  OF 
PERSONS  LEGALIZATION   IS    INTENDEJD  TO  ERADICATE.      FURTHER,    DIALOGUE  NO,V  AS 
IN  THE  PAST  SUGGESTS  THAT    IT    IS  OUESTIONABLE  DiM  ONLY  THOSE  V,HO  .ADVOCATE 
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ON  BEHALF  OF  HiSPANICS  THROUGH   THE  LtGlSl^riVE  PROCESS^   SUCH  AS  \U\PL, 

FIND  THEMSELVES  ALONE  HIGHLIGHTING  BOTH  THE    INTENDED  PURPOSE  AND  THE 

BENEFITS  WHICH  FLOT  FROM  ERADICATING  A  SIB-CUSS  WHOSE  EXISTENCE   IS  NOT 

IN  THE  BEST   INTEREST  OF  THE  COUNTRY   IN  GENERAL  NOR  OF  HiSPANICS    IN  PAHriCUIi\R. 

The  Rurej\u  of  the  Census  in  iis  J9/7  report  to  the  Select  Co;v^ission 
ON  In-ugration  ainid  Refugee  Policy^  ESTifmrD  that  APPRoximrELY  three  ro 

six  MILLION  persons  LIVE  AND  WORK   IN    MHIS  COUNTRY  Wl  HHOUT  IIHE  BENEFIT  OF 
DOCUMENTS  WHICH  WULD   IDENTIFY   TWm  AS   "LEG.AI  LY  AQMinED  ALUMS."     ThEIR 
PRESENCE  AND  CONTINUED  EMTRY  ARE  DUE  TO  SE\i:RAL  FACTORS^   NOT  THE  LEAST 
OF  UHICH  HAS  BEEN  AN   I  MIGRATION  POLICY    IIHAT  HAS  CaNVLNIENTLY  FLECrUATED 
TO  SATISFY  THE  NEEDS  OF   INDUSTRIAL  AND  AGRICULfUxAL  DEVELOFKi^lT   IN  THIS 

COUNTRY.  During  times  of  econq'^ic  prosperity  v.'iien  the  de;"and  for  MiNimixY 

SKILLED  and  UNSKILLED  LABOR  HAS  BEEN  SIGNIFICANT,    HHAF  NEED  HAS  BEEN 
REFI  ECTL-D  BY  THE  ABSENCE  OF  ANY  REFERENCE  TO  THE  SO-CALLED  NE£^TIVE   IMPACT 
OF   ILLEGAL  irWlGRATION.     CONVERSELY,   DURING  TIMES  OF  ECONOMIC  HARDSHIP,   AS 
NOW,  A  RESTRICT  I  ON  I  ST   imiGRATION  POLICY  HAS  PROn^TED  BOTH   HHE  ROUNDING  UP 
OF  "perceived   illegals"  and  M^SS  DEPORTATIONS.      TuESE  PERCEIVID  ILLEGALS  MAY 
IN  FACT  BE  LEGAL  RESIDENTS.      At  MINIMUM,   THEY  ARE  FERSavIS  LNTITIED   TO  SIHARE 
THE  BENEFITS  OF  A  NATIONAL  DEVELOPMENT  THEY  HAVE  CONIRIBUTED  TO  BY  CQ'^ING 
HERE  WHEN  NEEDED  AND  WORKING  MOE  NEEDFD.      CONVENIENTLY,    IT   IS  ALL  TOO  OFEI-J^ 
FORGOHEN,   AS  THIS  COUNTRY'S  HISTORY  DOCUMENTS,   TH^T  CcNSTlTUTiaWL  PROTECTIONS 
AHACH  TO  AIL  PE_RSaNS  WITIHIN  OUR  BORDERS,   NOT  vlUST   TO  THOSE   FORTU:y\TE  ENOUGH 
TO  HAVE  CQME  AT  THE  RIGHT  TIME  AND  PIj^CE. 

Political  expediencies  serve  no  real  pi'aPose  other  than  PRa'vriNG  s'ort- 

SIGHTED  PL3LIC  POLICY  UNDER  THE  GUISE  OF  RB^SONEJ)  CONSTRUCTIVE  REFORM.   SeIDOM 
do  POLITICAL  EXPEDIENCIES  ADDRESS  THE  REAL  PROBLEh\S  OF  DISGRUNTLED  AND 
UNE^PLOYFD  CONSTITUENCIES.      RESTRICT  ION  I  ST  ARGUMENTS  ALSO  ARE  CON\'ENIENT  FOR 
THEY  SEEK  TO  MAINTAIN  THE  STATUS  QUO.      N*;  AS    IN  THE  PAST,    RESTRICTIONISTS 
ARGUE  THAT  EACH  UNDOCUMENTED  WORKER  DISPLACES  AN  AFRICAN    IN  NEED  OF  WORK 
WHILE  NOT  PROVIDING  ANY   INCEi^TIVE  FOR  BETTERING  EITHER     WORKING  CONDITIONS  OR 
WAGES   IN  THOSE   INDUSTRIES    IN  WHCH  E^■|PLOYMENT  OF  IC^noCUMilNTED  V.ORKERS  PREDOMINATFS. 
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The  Washington  Post  in  its  August  Utx  editorial  "Law  and  the  Illegal" 
reiterates  that  restrict  i on  1st  vibv  and  cites  as  well  an  estimate  that 
'i  to  9  million  umdocumented  workers  are  in  this  country.  assuming  that 
THE  Post's  contention  was  acted  on  and  apprehension  and  deportation  of 

ALL  IIXEGALS  WERE  P0SSIB1_E,   9  MILLION  OF  THIS  COUNTRY'S  UNO'PLOYED  WOUIJ) 

then  have  job  opportunities, 

Curiously,  the  Ad,mini strati  on  in  its  version  of  the  restrictionist 
view,  argues  that  to  legalize  the  undocuroitfd  workers,  wll  l  give  the 
very  people  whom  other  restrictionists  and  government  agencies  identify 
as  taking  jobs  from  unekployfd  a^viricans,  the  signal  that  they  can  nov  quit 

THIIIR  JOBS  PJJD  GO  ON  WELFARE.   It  IS  ABSURD  TO  ARGUE  THAT  PEOPLE  V.HO  ARE 
WORKING  FULL  TIME  ON  ONE  HAND,  ARE  ALSO  ROBBING  THE  NATION'S  WELFARE  COFFERS 
ON  THE  OTHER. 

Conveniently  forgotten  are  the  numerous  contributions  muE  by  these 

PERSONS  towards  THE  NATIOf^lAL  INTEREST.  ThEIR  CONTRIBUTION  STIMUIJXTES 
Ef-PLOYMENT  AS  WELL  AS  TAX  REVENUES.  To  DATE  THE  AdMINISTR-^TION,  CONGRESSIONAL 

Budget  Office  and  restrictionist  supporters  have  been  silent  on  the  issue 
OF  revenue  impact  to  the  federal  budget,  This  silence  too  is  convenient, 

This  revenue  assessment  does  not  purport  to  assess  the  total  ir;PACT 
but  rather  supplies  one  aspect  which  heretofore  ms  been  absent. 

The  following  tax  contribution  and/or  payn:nt  profiie  per  incg:'.e  doi  lar 

IS  based  CN  an  L-gOOCUMENTED  WORMIR.  We  ASSUME  T\iE   FOLLOV.'ING: 

0  THAT  THERE  IS  A  TOTAL  OF  6  MILLION  UNDOCUMENTED  PERSON  WITHIN  THIS 

COUmRY'S  BORDERS  ^,  „,  „~, 

0  THAT  OF  THOSE  6  MILLION,  80%  ARE  EARNING  $4.81  PER  HOUR  AND  207,  ARE 

EARNING  S9.0G  PER  HOUR 
0  THAT  THESE  PERSONS  ARE  WORKING 

0  THAT  THESE  PERSONS  ARE  SINGLE  AND  CLAIM  ONLY  ONE  EXDPTION 
0  THAT  THEIR  E^•PLOYERS  ARE  ^■.^KING  THE  REQUIRED  DEDUCTIONS 
0  THAT  THESE  PERSONS,  VHO  FILE  YEARLY  INCOME  TAXES,  DO  NOT  ITBIIZE 
0  Hm  FICA  DEDUCTION  IS  6.7%  OF  THEIR  SALARY 
0  THAT  WITmOLDING  (FEDERAL)  IS  BASED  ON  i9S2  TAX  SCHEDULES 
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Basid  on  an  hourly  wage  of  J^l.Siy  230  work  days  per  year.  ajnID  TICA 

CON FRl BUT  IONS  M   THE  RATE  OF  6.7%  AN  UNDOCUr^TED  WORKER  PAYS  aLtOJAI.^ 

^]^.9\  FICA  PER  YEAR.  Further^  the  same  undocumented  worker  pays^  according 

TO  1982  TAX  SCHEDU.es.  AJpJAL_PJiAU30.0P_PEJiXGAfLJJlJVJ_TliiOlPJMJMFS. 

EiaiTY  PERCFi^r  of  THE  uiNiDocuf v:nted  worker  pool  coNTRiBurrs  BY  working  a  tofai, 
o£_$8^ 517^Z9La!Q,XlO_iJiBC/U®JvijiiiiQi  ding  taxes. 

BaSFJ)  on  an  HOURLY  VWGE  OF  J'Q.OO,  7^   WORK  DAYS  PER  YEAR.  AI^)D  RCA 
CONTRIBUTIONS  AT  THE  RATE  OF  6.7%  AN  UND0CUMlN1>D  VWRKER  PAYS  A_IOTM-_0£ 

$L205.i)0.riCA  PEj^Y_EAR.  Further,  the  same  u;'JDOcu^ENTFD  vcrker  pays,  according 

TO  1982  tax  SaHfJJULES.  A_TOJALJDf  JLI0iJ»_£LR_JLEAE_UlWIJinODJNG_iy«^^^^ 

Twenty  percent  of  the  uNDocurcNTto)  worker  pool  contribuies  by 

WORKING  A.JOTAL_O£j.5..1Z3.^.(n)J]0P^00_m JUC/LmiAllT^   D.lRfiJAXES'. 

The  ABOVE  tax  contributions  and/or  PAYMlNTS  DO  NOT  include  the  ^DNEY 
THAT  IS  PAID  FOR  GOODS  AT^ID  SERVICES  IN  THE  FORr^S  OF  FiXCISE  TAXliS  V.l-IICH 
INCLUDE  BUT  ARE  NOT  LIMITED  TO  TOBACCO.  SERVICES.  GASOLINE.  TRANSPORTATION 
FARES.  ETC.   In  ADDITION.  STATE  AND  LOCAL  TAXES  ARE  NOT  INCLUDFD. 
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HiIPRQGR^ 

Due  to  legislative  co^PROMISEs  during  the  97th  Congress,  the  H-2 

PROGRAM  WAS  TO  BE  INCREASED  TO  'OD^OOO  GUEST  WRKERS'.  HoIVEVHr',  THE  PROPOSED 
H-2  EXPANSION  WAS  TO  BE  ^WDE  WITHOUT  ADEQUATE  SAFEGUARD  TO  PROTECT  l-WRKERS 
AND  WnHOUT  ANY  PROVISIONS  lOR  IMPROVING  THE  DEPLORABLE  WORKING  AND  HOUSING 
CONDITIONS  Al  LECTING  MIGRANT  AGRICULTURAL  WORKERS  IN  THE  UNITED  STATES. 

Our  APPREHENSION  FOR  ANY  EXP,U1SI0N  OF  H-2  PROGRAMS  WITHOUT  ADEQUATE 
SAFEGUARDS  ARE  BASFD  ON  THE  DOCUlME^fTED  HISTORY  AFFECTING  MIGRANT  AGRICULTURAt 
WORKERS,  AND  WE  STRONGLY  FEEL  THAT  AN  EXPANDED  H-2  PROGR^VI  IS  INSEj-JSITIVE 
IN  LIGHT  OF  THE  FACT  THAT: 

0  WinilN  THE  UST  TWO  YEARS,  23  PERSONS  WERE  CONVICTED,  22  ACTIVE 
INVESTIGATION  WERE  COMDUCFED  ^^^ROUQ^  ENFORCE^IENT  OF  ANri-SIJ\VERY 
STATUTES  INVOLVING  MIGRANT  WORKERS; 

0  FrQM  the  LEMON  GRaVERS  IN  ARIZONA  TO  IKE  ASPARAGUS  FIELDS  IN  NeW 

Jersey,  migrant  workers  have  a  life  expectancy  of  only  'JQ  years 

cofparfjd  to  73  years  for  the  average  u.s,  citizen; 
9  Eighty  six  percent  of  migrant  children  will  not  finish  high  school 

cof'-pared  to  the  national  average  of  25%; 
0  The  riiDiAN  income  for  a  MiGR.wr  fa'-iily  of  six,  with  children  too  often 

picking,  is  only  $3,3D/year  v.hich  is  less  than  half  the  c-overnnent's 

official  poverty  iNcof-iE  of  $9,287/year  and  very  far  bflow  the 

income  of  the  average  AmERIC/^N  family  INL0^E  OF  $?2,?S3; 

0  Several  hundred  workers  suffer  pesticide  poisoning  evlry  ye.\r,  a'jd 

DATA  IS  available  ON  THE  NU'^BER  OF  INJURIES  SUFFERED  BY  FARi'T.v'ORKERS 
EVERY  YEAR. 

Any  PROPOSED  expanded  H-2  program  without  adequate  safeguards  belies 

DOCUMENTED  EVIDENCE  INDICATING  THAT: 

FaRH-,'0RKERS  ARE  THE  VICTIMS  OF  POOR  WAGES,  WORKING  CONDITIWS  AND 
EDUCATIONAL  OPPORTUNITIES.  FaR/T-WRKER  WAGES  ARE  EXTRE^IELY  LW  AND  OFTEN 
REPRESENT  THE  COMBINED  EFFORTS  OF  AN  ENTIRE  FAMILY,  NOT  JUST  AN  UBIVIDUAL 
WORKER.  fVm   ARE  DEPRIVED  OF  SOCIAL  SECURITY  1NSUR/\NCE  AND  DO  NOT  RECEIVE 
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THE  BrNF.FITS  OF  MINIMUM  WAGE   INCREASES.     ThE   INFANT  mU  FATl.RtWL  TORFAIITy 
RATE  FOR  FAR/IVORKFRS   IS   mO  AND  A  HALF  TIMES  IHAT  OF  THE  NADONAL  AVERAGE 
AND  n€Y  HAVE  HIGHER  MORTALITY  RAFES  FOR   INFECTIONS  AND  ODIER  PREVEWFABI£ 
DISEASES.     FAIJ^liTRITION  AND  SEVERE  VITAMIN  DEFICIENCY  ALSO  CONTRIBUIE   TO 
THE  DEPLORABLE  HF^LTH  CONDITIONS  OF  FAR/VWRKERS.      ThE  FoOD  AND  DrUG 
AQ'HNIsrRATION  HAS  ESTimTFD  THAT  SOME  800  TO  1,000  FIELD  WORKERS 
ARE  KILLED  AjND  80, QD  TO  90,000  ARE    INJURED  BY  PESTICIDES  ANNUM  LY. 

FaR/'I-JORKERS  FACE  UNIOUE  FDl ICAT 1 CTIAL  PROBLOIS  AND  HAVE  A  SIIBSFANTIALLY 
Ltts'ER  EDLCATI0:n!AL  LEVEL  THAN  ^DST  OTHER  OCCUPATIONAL  GROUPS    IN   HIE  MATION. 
The  DSCPOUT  rate  for  r1IGR.^NT  children   is  APPROXliWELY  88  PERCF;NT.      S'OME 
OF  the  reasons  for  poor  FDlCATlOriAL  ACHlEVrjv:NT  ARE  GEOGRArHlCAL  FVjBILITY^ 
the  use  of  child  1/-30R  TO  SUFPl  LNiiiNT  rv:;\GER  F,V1ILY  liAKNINGS,    THE  DISCRIMIM.A10RY 
PRACTICES  AND  NEaAFlVE  ATTIIUDES  OF  COMlUNllY  AND  SCHOOL  PFRSONNFL,  THE  LACK 
OF  CONTINUITY   IN   EDUCATIONAL  PROGR-VIS  FOR  THESE  MOBILE  CHllL'RIiN,   /XND  THE 
IN.^BILITY  OF    Hv\OiriONAL  SCHOOL  SYSLb'-lS  TO  RECOGNIZE  THE  NCLD  FUR    INTER- 
STATE TRy'^NSLER  OF  ACADEMIC  CREDITS  FTVRNFD  BY  MIGRANT  STLIDfNTS. 

That  such  adverse  corNioiTioNS  affect  a  significain  nu;-oLR  of 

A""£RICAN  CITIZENS  AND  THAT  IT  IS  A  NATIONAL  PROBLEM  WAS  ALSO  DOCU/ENLED  IN 
A  Pa_RADE  MAGAZINE  ARTICLE  PLBLISHED  ON  OCTOBER  .10,  1982.  ThIS  ARTICLE 

further  docuf-lents  the  findings  of  studies  by  individuals,  org^n i zat 1 ons, 
and  church  groups  concerning  the  deplorable  living  and  working  conditions 
of  agricultural  workers  in  the  u.s. 

Disguising  himself  as  a  i^v^j-vwrker,  hje  ri.iVaH-:r  fou^  ".  ..v.c~.k,  poor 
living  canditions,  bad  food  wd  primitive  s/.n  i ta  l i  on,  parasites,  /vjd  high 

INCIDENCE  OF  DIARRHEA  AND  TB."  ThE  REPORTER  ALSO  DISCOVERF_D  TliAT  "...HE  NEEDED 
TO  START  WORK  AT  7:00  A.M.,  BAITLE  MAGGOTS,  I7«>0R  IN  WATERLOGGFJ)  AND  SQUELCHING 
f-WD-WATER,  CARRY  33  BUCKETS  OF  PLPPERS  WEIGHING  12  LBS.,  AND  WORK  TO  EXH'\USTION 
TO  EARN  MINlMU'-l  WAGE  ($3.35/hr). 

The  reporter  went  on  to  nocu>-i;NT  ti-iat  other  migrant  cv,ps  revealed  squalor 

AND  conditions  WORSE  THAN  THE  SLU.'K  IN  SEVERAL  U.S.  CITIES.  He  SAW  COUPLES 
with  YOUNG  CHILDREN  LIVING  IN  WOODEN  FIRE  TRAPS  WITHOUT  FIRE  EXTINGUISHERS, 
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HOSESy  NOR  WATER  SOURCES.  He  STAYED  IN  SHEDS  USED  AS  MIGRANT  HOUSING^ 
SLEPT  ON  BUG  INFESTED  MATTRESSES  TOPPING  METAL  FRAMES  ERECTED  ON  CINDER 
BLOCKS. 

Though  the  perception  tiiat  migrant  farh-wrkers  are  predgmiivIantly 
Hispanic  is  true^  persons  of  ai.l  ethnic  heritages  fill  the  ranks  of 
this  highly  exploited^  yet  lonethelfss^  hu'ian^  workforce.  rccent  studies 
indicate  that  Hispanic  person  coT'Iprise  approximately  50  to  55%  of  the  farm 

LABOR  FORCE^   BLACKS  39%  AND  V.IHITE  AND  OTHERS  15-20%.     We  ASSERT  THAT  A 

case  on  the  historical  and  current  living  and  working  conditions  of  these 
workers  .and  their  families  must  be  fade  on  their  behalf  during  c0;-v-1ittee 
/■•.■'\rk-up  hearings  on  the  h-2  provisions. 

These  deplorable  documented  living  and  working  conditions  draj-wtize 
a  need  for  im-*,ldiate  corrective  action  prior  to  subjecting  additior^l 
workers  to  such  conditions. 

AlTFIOUGH  WE  ADVOCATE  NON  FJXPANSION  OF  ANY  H-2  PROGRAM,   AT  A  r'iItJi;''.UM 

we  strongly  urge  that  congress  actively  correct  the  enu^rated  deplcp.'ible 
conditions  by: 

a)  Calling  upon  DOL  to  investigate  the  conditions  of  ijvbor  cN'VS  in 
THE  U.S.; 

b)  Direct  /\n  in^iediate  vigorous  enforcement  of  fj(isting  ij\bor  laws 

in  cooperation  WITH  THE  U.S.  DEPARTn:NT  OF  JuSTICE; 

C)  FlRECT  DOL  TO  report  IIS  findings  to  hie  APPROPRIATE  CcNGREf SIGNAL 
Cu-MITTEES. 

d)  Qj^IFY  HOW  THE  Ar<!NUAL  APPROPRIATION  CONTAINED  IN  THE  H-2  PROVISIONS 
WILL  BE  EXPENDED.  TuE  BILL  INDICATES  THAT  THESE  MDNIES  WILL  BE 
SPENT  ON  (a)  recruiting  DOMESTIC  WORKERS  AND  (b)  RiN I TURING  TERMS 
AND  CONDITIONS  OF  THEIR  EMPLOYrtNT .  V.'e  \.'0U1JD  LIKE  TO  HAVE  EITHASIZED 
TVIE  NEED  TO  HAVE  THESE  WNIES  EITHER  INCREASED  OR  THE  MAJORITY  OF 
THEM  TARGETED  TO  ENFORCING  THE  L7\WS  WHICH  ARE  TO  PROTECT  THE  H-2  WORKERS 
AND  ATTO-'iPT  TO  INSURE  THAT  THEY  WILL  im'E  ADEQUATE  HOUSING,  WORKING 
CONDITIONS  AND  GENERAL  IREATMcNT. 
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Pt.RHAPS  TORE  UPStiriNG  THAN  rW   OTHER  ASPECT  OF  THIS  D(  BATE  IS  THE 
TENOR  IN  V.HICH  DISCUSSION  ON  U\E   H-2  PROGRAM  AND  ITS  ASSOCIAFION 
TO  THE  LEGALIZATION  PROGRAM  IS  M^DE,   IN  THE  PASTy  SENATORS  IHAVE  STATED 
THEIR  INTEREST  AND  CONCERN  THAT  WHATEVER  BE  DONE  ON  ANY  BILL  MUST  ALLOW 
FOR  FOREIGN  WORKERS  TO  CONTINUE  TO  ENTER  mO   WORK  IN  THE  U.S.  V.^HILE 
M^NY  IN  BOTH  CIWBERS  OF  CoNGRESS  VWUID  DISCUSS  THE  NEED  TO  KEEP  THESE 
imiGRANTS  AND  FOREIGNERS  OLfT  THEY  ARE  FAIRLY  ADA;V\NT  IN  THEIR  CONCERN  MS) 
COWIJ^TS  TO  LET  THEM  IN  IF  THE'Y  ARE  GOING  TO  VWRK.   It  SEEFS  INCCNSFQUENTIAL 
THAT  IN  fCST  CASES  THESE  SAME  WORKF.RS  Will  BE  WORKING  FOR  CHEAP  WAGES  AND 
SL8STANDARD  WORKING  CONDITIONS.   It  IS  THIS  AITITUDE  BY  OUR  REPRESENT AT  I WS 

VA  Congress  which  best  iij.ustiimis  their  insi.nsitivity  toward  our  coii-iuniiy. 

Ir   IS  ALSO  DIFFICULT   TO  UNDERSTAND  THAT  THROUG:iOUT  THE  DEBATE  I7\sr  YEAR 
ON  S.   7?7?.j   THE  Si;NAT0RS'   FWJOR    interest  was  TO  CONTROL  N^D  STOP  THE  FLOW 
OF  PEOPLE  TO  THIS  COUNTRY^   HOWEVIIR^  WHEN  THE    ISSUE  OF  CHEJ\P  IAr>OR  WAS 
RAISED  THERE  WAS  EVERY  E.FFORf  MWE  TO   INSURE  ill^T  FOREIGN  WORKI  RS  WT.RE    ; 
ALLaviiD  TO  EMER  BUT  NOT  RIJ'AIN  AS  ClTl/ENS. 
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We  are  all  aware  of  the  kmjy  cq-plex  controversies  surrou;>iding 
alterations  in  the  categories  of  if'migrantsy  corvdnly  kfjown  as  the 
preference  system,    regardless  of  what  our  views  fay  be  we  all  are  in 

AGREB-tNT  THAT  FAZ-IILY  AND  NON-FAMILY  CATEGORIES  MUST  BE  CIJVRIFIFD.      ThE 

Select  Co;i-hssion  on  Iwigration  and  Refugee  Policy  found  ihat  the  hixing  of 
family  and  non-family  groups  ll^d  created  confusion  mu  inequity  aijd  that  in 
order  to  correct  this^  these  'l\-io  would  h'\ve  to  have  separate  ifvll grant 

CKAfvlNELs"   ...    TO  ENABLE  U.S.    IFrllGRATION  POLICY  10  SERVE  AND  SU,^PORT  THE 

GOALS  OF  FAMILY  REUNIFICATION  AND   INDEPENDENT    HiMIGRATlON   IN  A  TORE 

FLEXIBLE  AND  EQUITABLE  ^W^INER  THAN    IS  POSSIBLE  UNniR  THE  CURRENT  SINGLE-CHWNEL 

SYSTEM." 

A  REVIEW  OF  THE  CURRENT  PREFERENCE  SYSllJ'l  REFLECTS  A  SIGNIFICANT  BACKLOG 
OF  IF.MIGPATION  APPLICANTS.  We  HAVE  FOUND  1  H^T  1 F  1 S  NOT  UNCOF.'DN  10  HAVE 
SOME  APPLICANTS  WAITING  AS  LONG  AS  12  YEARS.   ThE  NBVS  FAGAZINE^  Ll,S..fea 
AND  WoRLQ.RlPORI  FOUND  (iN  AN  A^RIL,  1982  EDM  ION).  THAT  BACKLOGS  IN  THREE 
REGIONAL  OFFICES  OF  THE  IFiMIGRAIION  AND  M^TUR.ALI  7AT10N  SERVICE  (INS)^ 
OFTEN  TIMES  WERE  UP  TO  SEVEN  YEJ\RS  WlHI  FAMY  ATPLICAI'IONS  BEING  ■•iISPIJ\CED  OR 
LOST. 

The  PREFERENCE  SYSTEM  ESTABLISHES  PRIORITIES  ON  WHO  SHALL  BE  ALLCV.'ED  TO 
IMMIGRATE.  DuE  TO  THE  MVIOR  BACKLOGS  OCCURING  IN  l/.MILY  reiBER  CATEGORIES 
(lj2A5)   WE  FIND  THAT  THE  PRACTICAL  HPACTS  OF  THIS  SYSTEM  ALLOW  THOSE  IN  A 
LOWER  PREFEREt^JCE  CATEGORY  (EFr'LOYF^NT  —  3  /^ND  6)  TO  EMIGRATE  TO  TTTE  U.S. 
BEFORE  FAMILY  FcFSERS.   In  ADDITION^  THIS  SITUATION  HAS  ENCOUWGED  ILLEGAL 
I.VnCRATICN  ECR  TAMILY  K:.--3ERS  V.'O  FIND  THE  DELAY  UX)  DIFFICULT  TO  CONTF.'UE 
AJD  ENTER  THE  U.S.  ILLEGALLY.   We  ARE  UNAV.'ARE  OF  THE  NU-SERS^  HOWEVER^  IT  HAS 
BEEN  THE  EXPERIENCE  OF  OUR  COf'VlLMITY.   UNFORTUNATELY,  WE  HAVE  FOUND  THAT  THIS 
PRACTICAL  CONSEQUENCE  OF  ADMINISTRATIVE  BREAKaiWN  HAS  GONE  LARGELY  IGNORED. 

Based  on  this  situation  we  would  RECo;'iMi_ND  that  re/i-^dial  legisij\tion 

BE  introduced  AND  PASSED  BY  CONGRESS  TO  CLD\R  UP  THE  EXISTING  BACKIOGS. 
Also,  we  would  urge  that  it  be  a  fatter  of  policy  to  establish  a  K:-SOi^^BLE 
TIME  period  for  WHICH  FA/'llLY  MOEER  APPLia^NTS  COULD  EXPECT  TO  WAIT  TO  BE 
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ISSULD  A  VISA  Ni;-3ER. 


In  considering  reform  of  ihe  I'kfsent  preference  system^  we  wouij)  be 

^DRE  FAVORABLE  TO  SUPPORTING  THE  SELECT  CoWISSION'S  PROPOSED  AO^ISSIONS 
SYSTEMS  (BflHIBlT  1)  Wl  IH  SOME  CHANGES.  ThE  OBJECTIVES  OF  AW  NEW  SYSTEM 
SHOULD  BE  TO  GIVE  THE  REUNIFICATION  OF   THE    imiDlATE  FAZ-IILY    IHE  HIGHEST 

PRIORI rv.  This  would  include  spouses^  uiii-WRRiFD  sons  and  daughters  as 
first  preference  not  subject  to  quota  llhl lal ion  as  wll l  as  spouses  and 
unmarried  children  of  peri-v\nent  klsidlints. 

The  following  preference  group  shouid  ihln  follow  with  a  nu-crical 
CEILING.  There  wouid  be  no  deviation  from  these  preferences  which  v.'Ouud 
consist  of  (A)  Brother  and  sisters  of  U.S.  citizens  and  pertwent  resident 

aliens^  (B)  IVi'-'^RRlED  SONS  AND  DAUGHTERS  OF  PEI^'ANLNT  RESIDENT  ALIENS,  (C) 
f-WRRIED  SONS  AND  DAUGHTERS  (sPOUSES)  AND  MH^OR  CHILDREN  OF  U.S.  CITIZENS. 
VJe  WOUIJ)  B-PHASIZE  THAT  OUT-OF-WEDLOCK  AND  PARENTS  OF  MINOR  U.S.  CITIZENS 
ALSO  BE  INCLUDED  IN  THE  PREFERENCE  CATEGORIES  FOR  10  OMIT  lUEj'-l  WOULD  BE  AN 
OBVIOUS  CONTRADICTION  OF  THE  FAMILY  REUNIFICATION  INILNT  OF  U.S.  IK'-IIGRAT  ION 
POLICY. 

We  W\Q-i   ELIMINATION  OF  THE  PRESENT  5tH  PREFERENCE  (f'WRRIED  SONS  AT© 
DAUGHTERS  OF  U.S.  CITIZENS)  NOT  A  VIABLE  CONSIDEPvATlON  AT  THIS  TIME.  HoWEVER, 
WE  WOULD  SERIOUSLY  CONSIDER  ITS  HAVING  A  LOWER  PREFERENCE  AFIER  BETTER 
ASSESSING  THE  POTENTIAL  SUCCESS  OF  A  LEGALIZATION  PROGRAM.  WlTH  REGARDS  TO 
THE  PROPOSED  INDEPENDENT  imiGRWT  CATEGORY,  WE  ARE  CONCERNED  WITH  HOSE 
PROBLEMS  WHICH  WOULD  BE  CREATED  FOR  SENDING  UNDERDEVELOPED  AND/oR  DEVELOPING 
C.^-.-NTRIES,  BY  ENCOUR.AGING  THEIR  HIGHLY  TFAlNhD  OR  PfWFESSlON'VLS  10  G-UGRATE 
10  THE  U.S.  V,E   MUST  PROCEED  CAREIULLY  WIHT  ATli.NIION  GIVEN  TO  THIS  CONCEP.N  3Y 
SUCH  COUNTRIES.  V-'e  MUST  NOT  TAKE  AWAY  THAT  RESOURCE  WHICH  IS  SO  COVETED  BY 
THESE  GOVERNMENTS  AHErPTING  TO  REMEDY  THEIR  PROBLEMS.  We  WOUUD  FURTHER 
SUPPORT  A  REFUGEE  CATEGORY  OF  50,000  ANNUALLY  KITH  THE  FLEXIBILITY  TO  ADJUST 
THE  NU-^BER  UPWARDS  WITHOUT  HAVING  IT  COUNT  AGAINST  mK-\M   FLOWS.   In  ADDITION^ 
WE  WOULD  BE  INTERESTED  IN  DISCUSSING  THE  CONCEPT  OF  NOT  HAVING  PER  COUNTRY 
CEILINGS  AND  IN  ITS  PLACE  A  NATIONAL  ANNUAL  QIOTA  FOR  LEGAL  HVUGRATION. 
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FCONOHISTS  AND  L^BOR   miON  KLPKI-SLNl'Ar  1  VIS  V.'ID  I  L^VE   FOI.I  OWED   IMIS 
IF.'IIGRATION  DIBATE  HAVE   INDICATED  THEIR  STIVONG  RrSERVAFIONS  AS   10  THE    IIVACT 
imiGRANTS  AInID  UNDOCUHENrtD  WRKERS  HAVE  ON  THE   U.S.    I7>B0R  l>V\RKtT.     We  SHARE 
SOf€  OF   ITIAT  CONCERN  BUT  WE  WULD  CALITION    THAT  NO  SUBSTANTIVE  ACTIONS  TAKE 
PLACE  BASED  ON  EXTREMELY  LIMITED  DATA  ASSESSING  THIS    I  (PACT.     We  WOULD 
RECOFMZND  THAT  WE  BEGIN  TO  BETTER  ANALYZE  THE  EFFECTS  OF  LEGAL  IF.-UGRANTS 
AND  UNDOCLf-IENTED  WORKERS  ON  THE  U.S.    ECONOMY,    TO  ASSESS  FDW  BEST  TO  PUMM  FOR 
SUCH  EFFECTS  AND  PREPARE  A  PLAN  TO  ADDRESS  WHATEVER   ISSUES  KiAY  ARISE.      HoweVE:R, 
IN  THE  AREA  OF  IJ\B0R  CERTIFICATION  WE  WOUI_D  OPPOSE  ATJY  RELyO<ATION  OF  THE 
STA.NDARDS  UTILI/ED  TO   INSURE  TK^T  DO.SESTIC  U^BOR   IS  NOT  ADVERSELY  AFFECTED. 
We  WOUIJD  SUPPORT  efforts  TO  STREAf'lLlNE  THE  PROCESS  SO  AS  TO  REF10VE 
UNNECESSARY  AT^D  CUrBERSOME  PROCEDURES,   REDUCE  FRMJD,   AND  EXCESSIVE  COSTS. 
A  VALID  JOB  OFFER  OR  OPPORTUNITIES  FOR  B^LOYnENT  SHOUIJD  BE  RETAINED.      A  KEY 
U?ROVFJ'",F.NT   IN  THE  L^BOR  CERTIF1C^T1CN  P.^X.E.SS  WOULD  BE  EXPANSION  OF    THE 
lj;30R  KARKET  ASSESSMENTS  OF  SUFFICIENT  AND   INSUl  FICIENT  IJXBOR  SUPPLIES.      AesO, 
mis  EXPANSION  MUST  BE  ACCOFPANIED  BY  A  EEIIER  AT^JAI  YSIS     OF  WHETHER  SHORTAGES 
ARE  CAUSED  BY  Q-PLOYER  MONIPULATIONS  OR  I7\B0R  FARKET  DYNA;>1ICS. 

It  K'\S  BEEN  SUGGESTED  THROUGHOUT  THIS  DEBATE  PROCESS    THAT  WE  GIVE 
THOUGHT  TO  UTILIZING  A  POINT  SYSTEM  FOR  DElEK/'-llNlNG  WHO  SHOUIJD  BE  GIVEN 
PRIORITY  TO  ENTER  THE  COUNTRY  UNDER  THE   INDEPENDI.NT  CATEGORY.      PRESENTLY,  WE 
WOULD  OPPOSE  ANY  PROPOSAL  OF  THIS  N.^TURE  FOR  WE  VIEW   IT  AS  A  CONTRADICTION  10 
THE  SPIRIT  OF  U.S.    IMMIGRATION  HISTORY  WHIQT    IS  BASED     ON    n€  CONCEPT  OF 
OPPORTUNllT  AND  HU:•l^NENESS.      A  POINT  SYSTEJ>1  WOULD  DISCRIMINAIE  ACMNST  THOSE 
AT  THE  LOWER  END  OF  THE  SOCIO-ECONOMIC  SCAI  E,   ^V^NY  OF  WHICH  ARE  RESPONSIBLE 
FOR  THE  GREATNESS  OF   THIS   COUNTRY.      We   FEEL  A  POINT   SYSTEM  WOUIJ)  RESULT    IN 
DISCRIMINATION  AGAINST  PEOPLE  OF  COLOR  V.HIl  E   FAVORING    THE  AfC^-SAVDN  OF 
fu^^PE. 

In  CLOSING,    IT   IS   IFPERATIVE  THAT  WE  HAVE  A  FLEJ<IBLE  PREFERENCE  SYSIU-I 
WHICH  CAN  BE  AEUUSTED  WHEN  NECESSARY.      SuCH  ALTE^^AT10NS  WOULD  AND  SHOULD  COME 
ABOUT  FROM   If-.MIGRANT  FLOWS  DUE  TO  WORIJD  AND  HEMISPHERIC  CONDITIONS.      A 
FtCHANlSM  INNOLVING  CoNGRESS  AND  THE  EXECUTIVE  BRANCH  SHOULD  BE  ESTABLISHED 
WHICH  WOUID  ALLOW  ON-GOING  AN.ALYSIS  OF  POPULATION  FDVEr-'.ENTS  AND  PERIODIC 
ASSESSF£NTS  OF   U.S.    POLICY   TO  ADDRESS   SUCH  OCCURENCES.      V.'e  WOL^JD  BPUASIZE 
TIHAT  ANY  CI-IANGES  Sl-OULD  BE  BASED  ON  THE  MERITS  OF   THE  ClRCLl-^TANCES  AND  LWT 
ON  POLITICAL  f-miVATIONS.      ThUS,    THE  DESIGN  OF  SIVZH  A  MECH.'J^ISM  IS   EXTR£F£LY 
IF?0RT/-.'JT  A'JD    its    INTEGRITY  MUST  BE  PROILCIED. 
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(We  offer  this  testiwny  as  an  addendum  to  our  previous  submittal.) 


Our  previous  testimony  emphasizes  our  support  for  working  with 

PROPONENTS  of  H.R,  1510  TO  IRON-OUT  OUR  DIFFERENCES  ON  THIS  LEGISLATION. 

We  view  the  experience  of  last  year  during  the  uwe-duck  SESSION  as 

EXTREMELY  BENEFICIAL  FOR  THE  HoUSE  WAS  INVOLVED  IN  A  FLOOR  DEBATE  WHICH 
reflected  THE  SINCERE  CONCERNS  OF  HeMBERS  OF  CONGRESS  TO  VARIOUS 
PROVISIONS  OF  THIS  BILL.   It  IS  NOW  I^PERATIVE  THAT  WE  WORK  TOGETHER 
TO  ADDRESS  THE  CONCERNS  DEBATED  DURING  THE  SPECIAL  SESSION.  We 
ARE  NOT  OF  THE  OPINION  THAT  IF  PERFECT  LEGISLATION  NOT  BE  PASSED^  THEN 
NOTHING  SHOULD  BE  APPROVED^  RATHER  WE  FIRMLY  BELIEVE  THAT  OUR  INTENT 
FOR  PERFECTION^  OUR  INTEREST  FOR  SOUND^  EFFECTIVE  PUBLIC  POLICY^  NOT 
BE  SACRIFICED  FOR  LEGISLATION  WHICH  WILL  CREATE  FORE  PROBLEMS  THAN 
PROVIDE  REMEDIES.  We  FIRMLY  BELIEVE  THAT  THIS  LEGISUTION  CAN  BE 
I^'PROVF_D  TO  ADDRESS  OUR  CONCERNS  AND  THE  PROBLEMS  OF  POPULATION 
mVEMENTS. 

We  STAND  COMMITTED  TO  WORKING  OUT  OUR  DIFFERENCES  WITH  PROPONENTS 
OF  H.R.  1510  AND  WILL  DO  AS  WE  DID  LAST  YEAR  IN  OFFERING  ALTERNATIVE 
AND  PERFECTING  LANGUAGE  TO  THIS  LEGISLATION.  DESPITE  THE  RELUCTANCE 
AND  OPPOSITION  TO  OUR  CONCERNS  UST  YEAR^  WE  CONTINUED  TO  WORK  WITHIN 
THE  lEGISLATIVE  PROCESS  AND  WILL  DO  SO  AGAIN  THIS  YEAR.   IfoWEVER^  WE 
MUST  ADD  THAT  THIS  EFFORT  IS  MULT I -FACETED  AND  REQUIRES  OPENNESS  AND 
SUPPORT.  We  HOPE  THAT  THIS  YEAR  WE  WILL  BE  ABLE  TO  HAVE  PROPONENTS 
OF  H.R.  1510  TO  MEET  US  HALF-WAY  IN  DISCUSSING  OUR  CONCERNS.   ThE 
ALTERNATIVES  TO  THIS  PROCESS  ARE  VERY  FEW  SHOULD  THE  SPIRIT  OF  DIALOGUE 
FAIL  TO  PROVIDE  RESULTS. 

I ocAi  1  AW  Enforcement 

Presently,  what  concerns  us  is  the  ENviRONrENT  in  which  we  are 

ENTERING  THIS  PRESENT  LEGISUXTIVE  DEBATE.   A  MAJOR  AREA  OF  CONCERN  DEALS 
WITH  THE  ROLE  OF  LOCAL  LAW  ENFORCEhENT  IN  imiGRATION  MATTERS.   A  DOMESTIC 
COUNSEL  (on  illegal  ALIENS;  STUDY  IN  1976  FOUND  THAT  THE  INVOLVEMENT  OF 
LOCAL  ENFORCEMENT  AUTHORITIES  IN  IMMIGRATION  CREATED  PROBLEMS  OTHER  THAN 
THOSE  NORMALLY  ARISING  FROM  INS  ACTIVITIES.   It  ATTRIBUTED  THESE  DIFFICULTIES 
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TO  "agencies... OFTEN  UNAWARE  OF  USUAL  POLICIES  IN  THE  ENFORCEMENT  OF 
IhY^IGRATlON  LAW  OR  HOSTILE  TO  THE  FEELINGS  OF  ETHNIC  COI-IMUNITIES. 

The  PROBLEMS  CREATED  BY  LOCAL  POLICE  A1TE^PTING  TO  ENFORCE 
I^y^lGRATION  LAWS  ARE  EXE^PLIFIl;D  BY  THE  FOl.l  OWING  TCSTIMOW  PROM  A 
TRIAL  ON  TRAFFIC  RELATED  CHARGES.   In  THAT  CASE^  AN  A'lRICAN  CITIZEN 
OF  MrXICAN  ANCESTRY  HAD  Al  SO  BFJIN  HEIJD  IN  JAIL  FOR  THREE  DAYS  ON  A 
"hOID  for  INVESTIGATION  OF  ILLEGAL  LNIRY."  DuRING  THE  TRIALy  THE  . 
ARRESTING  OFFICER  GAVE  THE  FOLLWING  TESTI^t^NY  DURING  CROSS-EXAJ-IINATION: 

Q:  VIllAT  WAS  THAT  CHARGE? 

A:  Investigative  charge  of  illegal  lniry 

Q:  That  charge^  you  didn't  v-,'Rite  him  a  citation  on  that  qk^ge^ 

did  you? 
A:  ffo  SIR.  That's  investigative  charge. 

Q:  And  you  knew  that  he  was  wanted  by  immigration? 
A:  No  SIR. 

Q:  But  you  just  filed  that  charge? 
A:  Investigative  charge. 

Q:  Investigative  charge.  Did  you  ever  take  that  charge  off? 
A:  No  sir. 

Q:  Now  IS  this  the  nor/-'al  routine  that  you  follow  m€n  you  arrest 

FIexicans  in  Grand  Prairie? 
A:  Are  you  speaking  of  an  illegal  alien  or  a  Hfxican? 

Q:  Wei.l^  how  can  you  tei  l  the  difference?  Do  you  w^jow  v.iiat  the 

DIFFERENCE  IS? 

A:    No  SIR.    When  I  can't  deterj-hne^  that's  why  I  put  them  in  jail 

FOR  investigative  C^RGES. 
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Q:      So  YOU  MIGHT  BE  PUTTING  A^'lERlCAN  CITI/I.NS    IN  JAIL? 

A:  It's  possible. 

Q:  That's  all  right  then? 
A:  Yi:s  Sir. 

Q:  They  have  to  prove  that  they  are  A^tRIC'\N  citizens? 
A:  Yes  sir. 

EOTH  THE  attorney  GENERAL  AND  THE  INS  HAD:  AITErPTED  TO  CURTAIL 
LOCAL  POLICE  PRACTICES  OF  ENFORCING  THE  IFMIGRATION  LAWS.   In  A  JuNE 
1978  PRESS  RELEASE^  THEN  ATTORNEY  GENERAL  GrIFFIN  BeLL  STATED  THAT  "THE 
responsibility  FOR  ENFORCEMENT  OF  THE  IMMIGRATION  LAW  RESTS  WITH  THE 
liV-lI ORATION  AND  NATURALIZATION  SERVICE  (INS).  AND  NOT  WITTI  STATE  AND  LOCAL 
POLICE."  fbRE  THAN  A  YEAR  PRIOR  TO  THAT  PRESS  RELEASE.  THE  INS  ISSUED 
A  SIMILAR  INSTRUCTION  TO  ITS  REGIONAL  COIvlISSlONERS. 

Al_THOUGH  THE  IMMIGRATION  AND  NaTIONALHY  AcT  EXPRESSLY  AUTHORIZES 
LOCAL  POLICE  INVOLVEMENT  IN  THE  ENFORCEMENT  OF  FEDERAL  IMMIGRATION  LAWS 
IN  ONLY  ONE  INSTANCE  (  8  U.S.C.  §  B2^  (C)  1976).  LOCAL  POLICE  DEPARTf-IENTS 
HAVE  NOT  CONFINED  THEIR  ENFORCEMLNT  OF  THOSE  U\WS  TO  THAT  PORTION  OF  THE 
STATUTE.   This  E>^ANDED  local  police  involvement  HAS  CONTINUED.  NOTWITHSTANDING 
AD'-DNITIONS  FROM  THE  DEPART^tNT  OF  JUSTICE  AMD  THE  IMMIGRATION  AND  NATIONALITY 
SERCVICE  THAT  ENFORCEMENT  OF  IMMIGRATION  L^WS  IS  THE  RESPONSIBILITY  OF  THE  INS. 


Officers  of  the  El  Paso  Police  Department  are  kno;vn  to  apprehend  aliens 

AND  RETURN  H€M  TO  THE  MEXICAN  SIDE  OF  THE  FRONTIEr'.'  It  1V\S  ALSO  BEEN 
charged  that  LOCAL  POLICE  IN  SaN  DiEGC  CONTINUE  TO  ATTEI^PT  ENFORCEMENT 
OF  THE  IM-^IGRATION  UWS.  AND  EVEN  A  FOR/^IER  INS  DISTRICT  DIRECTOR  HAS 
ACKJ^OWLEDGED  that  local  police  are  CONTINUING  TO  PIJ\CE  "UVUGRATION 
HOLDS"  ON  PERSONS  SUSPECTED  OF  I^MIG.RATION  V10IJ\TI0NS. 
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Despite  existing  problems  by  local  itvw  ENFORcrjiLNT  to  coi-ply  with 
AuoRNEY  General  Bell  memorandum^  the  Di.partm:nt  of  Justice  has  aliered 

THIS  POLICY  (Fj<HIB1T  A  -  ATTACHED)  BY  ENCOURAGING  JOING  OPERATIONS 

BETWEEN  Immigration  and  Naturalization  Service  (INS)  personnel  and 

LOCAL  POLICE.  ClEARLY^  THIS  WILL  RESU.T  IN  ADDITIONAL  FRICTION  BETWEEN 

THE  Hispanic  cofmunity  and  local  police  for  ,'V'1i:rican  citizens  and  legal 

RESIDENTS  OF  HiSPANIC  DESCENT  WILL  BE  HARASSED  AS  TO  THEIR  LEGAL  STATUS. 
In  SOME  SITUATIONS^  LOCAL  POLICE  mY  CONDUCT  RESIDENTIAL  DRAGNETS  IN 

Hispanic  co^MUN^nEs  resulting  in  ^vuoR  confrontrations. 

Mr.  Mazzoli.  Mr.  Kee,  welcome. 

Mr.  Kee.  Mr.  Chairman,  members  of  the  House  of  Representa- 
tives Subcommittee  on  Immigration  and  Refugee  Policy,  I  want  to 
thank  you  for  the  invitation  to  testify  before  your  subcommittee  on 
H.R.  1510  to  be  introduced  to  the  House  this  session  of  Congress. 

It  is  gratifying  that  the  subcommittee  is  sensitive  to  the  views  of 
Asian  Americans,  and  we  welcome  this  opportunity  to  express  our 
concerns. 

During  the  last  session  of  Congress,  you  no  doubt  have  learned 
that  the  Asian  American  community  was  deeply  concerned  about 
the  proposed  immigration  laws  as  they  affect  both  illegal  and  legal 
immigration. 

We  support  the  legalization  provisions  of  the  bill,  although  we 
would  prefer  a  single  tier  program  based  on  as  current  a  date  as 
possible.  However,  there  is  a  diversity  of  opinion  in  our  community 
as  to  whether  the  employers'  sanctions  provision  proposed  in  your 
bill  is  a  necessary  tradeoff  for  the  legalization  program.  As  a  mi- 
nority ethnic  group  that  has  been  the  target  of  earlier  discrimina- 
tory immigration  laws,  we  feel  that  any  employers'  sanctions 
system  which  is  passed  must  be: 

First,  inherently  and  absolutely  free  from  discrimination;  second, 
workable;  and  third,  cost  effective. 

We  feel  that  the  provisions  under  H.R.  1510  do  not  meet  all  of 
these  criteria,  and  it  would  take  the  collective  wisdom  of  both  the 
House  and  Senate  to  structure  a  bill  to  meet  these  criteria  or  to 
propose  viable  alternatives. 

As  I  had  previously  testified  last  year,  I  believe  your  committee 
has  overreacted  in  imposing  harsh  restrictions  against  adjustment 
of  status,  particularly  in  the  case  of  students.  We  believe  that  more 
consideration  in  adjustment  of  status  cases  should  be  given  to 
family  reunification  as  well  as  to  the  national  interest  in  develop- 
ing a  pool  of  highly  trained  engineers  and  scientists. 

The  Judiciary  Committee  of  the  House  of  Representatives  is  to 
be  complimented  for  proposing  a  preference  system  which  pro- 
motes family  reunification  and  has  proven  to  be  workable.  The 
Senate  bill  proposes  the  elimination  of  the  fifth  preference  cate- 
gory. 

The  reasons  that  have  been  given  by  the  Senate  Subcomrnittee 
are  that  the  fifth  preference  category  has  a  potential  "multiplier 
effect,"  and  that  there  are  long  waiting  periods  for  quotas  under 
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the  fifth  preference  category.  Both  of  these  reasons  have  no  basis 
in  fact  or  rationale. 

The  present  preference  system  has  been  in  effect  since  1952  with 
some  modifications  made  in  1965.  In  Feburary,  1983,  the  VISA  bul- 
letin issued  by  the  State  Department  shows  that  the  waiting  time 
for  most  preference  categories  for  virtually  every  country  has  been 
reduced  to  a  reasonable  period. 

The  family  categories,  with  a  few  exceptions,  indicate  waiting  pe- 
riods which  range  from  0  to  19  months,  counting  from  the  time 
that  petitions  are  submitted.  The  waiting  list  or  backlog  is  working 
itself  out  instead  of  "multiplying." 

The  backlog,  which  is  longer  than  normal  for  some  Asian  coun- 
tries, is  not  the  result  of  any  "multiplier  effect"  of  the  fifth  prefer- 
ence. It  is  my  contention  that  it  is  a  temporary  condition  caused  by 
the  fact  that  Asians  were  allowed  only  token  quotas  until  1965.  A 
new  immigrant  has  to  be  naturlized  and  have  sufficient  means  to 
support  his  sibling's  family  before  he  can  petition  for  their  entry 
into  this  country. 

In  practical  terms,  this  means  about  10  to  15  years  from  the  time 
of  his  own  entry.  It  also  means  that  he  will  use  these  petitions  for 
only  the  family  of  one  sibling.  Also,  studies  have  shown  that  only 
one-half  of  the  fifth  preference  immigrants  became  naturalized. 
Therefore,  the  effect  of  the  "fifth  preference  multipler  effect"  is 
greatly  exaggerated.  The  next  few  years  will  see  a  decine  in  the 
number  of  fifth  preference  applicants.  We  are  already  witnessing 
this  in  the  recent  improvement  in  quota  backlogs. 

The  present  preference  system  is  not  perfect  by  any  means. 
There  are  some  countries  with  extended  waiting  periods  for  family 
categories.  In  the  case  of  Hong  Kong,  the  reason  for  the  backlog  is 
the  law  annual  limit  of  600  under  the  sub-quota  system.  There  has 
been  an  amendment  submitted  which  proposes  a  larger  limit  of 
3,000  and  we  strongly  support  such  a  measure.  We  also  support 
one-time  special  legislation  which  would  cut  down  waiting  time  for 
families  in  all  other  countries. 

In  this  time  of  economic  hardship  for  many  Americans,  we  feel 
that  Congress  should  take  the  tried  and  tested  approach,  to  build 
and  improve  upon  the  House  sponsored  preference  system.  Inves- 
tors and  other  independent  categories  may  be  added  or  grafted  to 
the  present  system. 

During  the  last  session  of  Congress,  over  100,000  signatures  and 
2,000  letters  from  Asian  Americans  were  sent  to  the  Senate  and 
the  House  advocating  the  continuance  of  fifth  preference.  On  this 
issue,  we  stand  together  with  millions  of  Americans  including  Ital- 
ian Americans,  Hispanic  Americans,  Polish  Americans,  Jewish 
Americans,  Greek  Americans,  and  many  many  other  ethnic  groups. 
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US-Asia  Institute 

STATEMENT  TO  THE  UNITED  STATES  HOUSE  OF  REPRESENTATIVES  JUDICIARY  COMMITTEE 
SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  &  INTERNATIONAL  LAW 

bv 
NORMAN  LAU  KEE,  CHAIRMAN 
IMMIGRATION  &  REFUGEE  POLICY  TASK  FORCE 
US-ASIA  INSTITUTE 

MARCH  14,  1983 


"MR.  CmiRMAN,  MEMBERS  OF  THE  HOUSE  OF  REPRESENTATIVES  SUBCOmiTTEE  ON  IWI" 
GRATION^  REFUGEES  AND  INTERNATIONAL  LAW: 

I  WANT  TO  TH^NK  YOU  FOR  THE  INVITATION  TO  TESTIFY  BEFORE  THE  SUBCOMMITTEE 
ON  THE  IMMIGRATION  REFORM  BILL,  HR1510,  WHICH  YOU  PLAN  TO  INTRODXE  TO 
Th€  HOUSE  THIS  SESSION  OF  CONGRESS.   IT  IS  GRATIFYING  THAT  THE  SUBCOMMITTEE 
IS  SENSITIVE  TO  THE  VIEWS  OF  THE  ASIAN  AMERICANS  AND  VE   WELCOME  THIS 
OPPORTUNITY  TO  EXPRESS  OUR  CONCERNS. 

DURING  THE  LAST  SESSION  OF  CONGRESS,  YOU  NO  DOUBT  HAVE  LEARNED  THAT  THE  ASIAN 
/AMERICAN  COMMUNITY  WAS  DEEPLY  CONCERNED  ABOUT  THE  PROPOSED  IMMIGRATION  LAWS 
AS  THEY  AFFECT  BOTH  ILLEGAL  AND  LEGAL  IMMIGRATION. 

LEGALIZATION  AND  EMPLOYERS'  SANCTIONS 


WE  SUPPORT  ThE  LEGALIZATION  PROVISIONS  OF  THE  BILL.  HOWEVER,  THERE  IS  A 
DIVERSITY  OF  OPINION  IN  OUR  COMMUNITY  AS  TO  WHETHER  THE  EMPLOYERS'  SANCTIONS 
PROVISION  PROPOSED  IN  YOUR  BILL  IS  A  NECESSARY  "TRADE-OFF"  FOR  THE  LEGALIZATION 
PROGRAM.  AS  A  MINORITY  ETHNIC  GROUP  THAT  HAS  BEEN  THE  TARGET  OF  EARLIER 
DISCRIMINATORY  IMMIGRATION  LAWS,  WE  FEEL  THAT  ANY  EMPLOYERS'  SANCTIONS  SYSTEM 
WHICH  IS  PASSED  MUST  BE: 

A.  INHEREflTLY  AND  ABSOLUTELY  FREE  FROM  DISCRIMINATIONJ 

B.  WORKABLE;  AND 
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C.  COST  EFFECTIVE. 
WE  FEEL  THAT  THE  PROVISIONS  UNDER  HR1510  DO  NOT  MEET  ALL  OF  THESE  CRITERIA^ 
AND  IT  WOULD  TAKE  THE  COLLECTIVE  WISDOM  OF  BOTH  THE  HOUSE  AND  SENATE  TO 
STRUCTURE  A  BILL  TO  MEET  THESE  CRITERIA  OR  TO  PROPOSE  VIABLE  ALTERNATIVES. 

ADJUSTMENT  OF  STATUS 


AS  I  HAD  PREVIOUSLY  TESTIFIED  LAST  YEAR^  I  BELIEVE  YOUR  CO^Y^ITTEE  HAS 
OVERREACTED  IN  IMPOSING  HARSH  RESTRICTIONS  AGAINST  ADJUSTMENT  OF  STATUS, 
PARTICULARLY  IN  THE  CASE  OF  STUDENTS.   WE  BELIEVE  THAT  MORE  CONSIDERATION 
IN  ADJUSTMENTT  OF  STATUS  CASES  SHOULD  BE  GIVEN  TO  FAMILY  REUNIFICATION  AS 
WELL  AS  TO  THE  NATIONAL  INTEREST  IN  DEVELOPING  A  POOL  OF  HIGHLY  TRAINED 
ENGINEERS  AND  SCIENTISTS. 

PREFERENCE  SYSTEM 


THE  JUDICIARY  COMMITTEE  OF  THE  HOUSE  OF  REPRESENTATIVES  IS  TO  BE  COMPLIMENTED 
FOR  PROPOSING  A  PREFERENCE  SYSTEM  WHICH  PROMOTES  FAMILY  REUNIFICATION  AND 
HAS  PROVEN  TO  BE  WORKABLE.   THE  SENATE  BILL  PROPOSES  THE  ELIMINATION  OF 
THE  FIFTH  PREFERENCE.  OR  BROTHER-SISTER  PREFERENCE.  CATEGORY.  THE  REASONS 
THAT  HAVE  BEEN  GIVEN  BY  THE  SENATE  SUBCOMMITTEE  ARE  THAT  THE  FIFTH  PREFERENCE 
CATEGORY  HAS  A  POTENTIAL  "MULTIPLIER  EFFECT".  AND  THAT  THERE  ARE  LONG  WAITING 
PERIODS  FOR  QUOTAS  UNDER  THE  FIFTH  PREFERENCE  CATEGORY.   BOTH  OF  THESE  REASONS 
HAVE  NO  BASIS  IN  FACT  OR  RATIONALE.  THE  PRESENT  PREFERENCE  SYSTEM  HAS  BEEN  IN 
EFFECT  SINCE  1952  WITH  SOME  MODIFICATIONS  MADE  IN  1965.   IN  FEBRUARY  1983. 
THE  VISA  BULLETIN  ISSUED  BY  THE  STATE  DEPARTMENT  SHOWS  THAT  THE  WAITING  TIME 
FOR  MOST  PREFERENCE  CATEGORIES  FOR  VIRTUALLY  EVERY  COUNTRY  HAS  BEEN  REDUCED 
TO  A  REASONABLE  PERIOD,   TKE  FAMILY  CATEGORIES.  WITH  A  FEW  EXCEPTIONS.  INDICATE 
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WAITING  PERIODS  WHICH  RANGE  FROM  0  TO  19  MOMTHS,  COUNTTING  FROM  THE  TIME 
ThWT  PETITIONS  ARE  SUBMITTED.   THE  WAITING  LIST  IS  WORKING  ITSELF  OUT 
INSTEAD  OF  "MULTIPLYING." 

THE  BACKLOG^  WHICH  IS  LONGER  THAN  NORMAL  FOR  SOME  ASIAN  COUfiTRIES^  IS  NOT 
THE  RESULT  OF  ANY  "MULTIPLIER  EFFECT"  OF  THE  FIFTH  PREFERENCE.   IT  IS  MY 
CONTENTTION  THAT  IT  IS  A  TEMPORARY  CONDITION  CAUSED  BY  THE  FACT  THAT  ASIANS 
WERE  ALLOWED  ONLY  TOKEN  QUOTAS  UNTIL  1965,  A  NEW  IMMIGRANT  HAS  TO  BE 
NATURALIZED  AND  HAVE  SUFFICE  I  m"  MEANS  TO  SUPPORT  HIS  SIBLING'S  FAMILY  BEFORE 
HE  CAN  PETITION  FOR  THEIR  ENTRY  INTO  THIS  COUNTRY.   IN  PRACTICAL  TERMS,  THIS 
MEANS  ABOUT  1015  YEARS  FROM  THE  TIME  OF  HIS  OWN  ENTRY.    IT  ALSO  MEANS 
THAT  HE  WILL  USE  THESE  PETITIONS  FOR  ONLY  THE  FAMILY  OF  ONE  SIBLING.   ALSO, 
STUDIES  HAVE  SHOWN  THAT  ONLY  ONE  HALF  OF  THE  FIFTH  PREFERENCE  IMMIGRAhTTS 
BECOME  NATURALIZED.  THEREFORE,  THE  "FIFTH  PREFERENCE  MULTIPLIER  EFFECT"  IS 
A  MYTH.   THE  NEXT  FEW  YEARS  WILL  SEE  A  DECLINE  IN  THE  NUMBER  OF  FIFTH 
PREFERENCE  APPLICANTS.  WE  ARE  ALREADY  WITNESSING  THIS  IN  THE  RECENT 
IMPROVEMENT  IN  QUOTA  BACKLOGS. 

THE  PRESENT  PREFERENCE  SYSTEM  IS  NOT  PERFECT  BY  ANY  MEANS.   THERE  ARE  SOME 
COUNTRIES  WITH  EXTENDED  WAITING  PERIODS  FOR  FAMILY  CATEGORIES.   IN  THE  CASE 
OF  HONG  KONG,  THE  REASON  FOR  THE  BACKLOG  IS  THE  LOW  ANNUAL  LIMIT  OF  600  UNDER 
THE  SUB-QUOTA  SYSTEM.   THERE  HAS  BEEN  AN  AMENDMEMT  SUBMITTED  WHICH  PROPOSES 
A  LARGER  LIMIT  OF  3000  AND  WE  STRONGLY  SUPPORT  SUCH  A  MEASURE.   WE  ALSO 
SUPPORT  ONE-TIME  SPECIAL  LEGISUTION  WHICH  WOULD  CUT  DOWN  WAITING  TIME  FOR 
FAMILIES  IN  ALL  OTHER  COUMTRIES. 

IN  THIS  TIME  OF  ECONOMIC  HARDSHIP  FOR  MANY  AMERICANS,  WE  FEEL  THAT  CONGRESS 
SHOULD  TAKE  THE  TRIED  AW   TESTED  APPROACH~TO  BUILD  AND  IMPROVE  UPON  THE  HOUSE 
SPONSORED  PREFERENCE  SYSTEM.   INVESTORS  AND  OTHER  INDEPENDENT  CATEGORIES 
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MAY  BE  ADDED  OR  GRAFTED  TO  THE  PRESEhO"  SYSTEM. 

DIKING  THE  LAST  SESSION  OF  CONGRESS^  OVER  100,000  SIGNATURES  AND  2000 
LETTERS  FROM  ASIAN  AMERICANS  WERE  SENT  TO  THE  SENATE  AND  THE  HOUSE 
ADVOCATING  THE  CONTINUANCE  OF  FIFTH  PREFERENCE.   ON  THIS  ISSUE,  WE 
STAND  TOGETHER  WITH  MILLIONS  OF  AMERICANS  INCLUDING  ITALIAN  AMERICANS, 
HISPANIC  AMERICANS,  POLISH  AMERICANS,  ISRAELI  AMERICANS,  GREEK  AMERICANS,  AND 
MANY  MANY  OTHER  ETHNIC  GROUPS.   SINCE  1921,  PREFERENCE  FOR  BROTHERS  AND 
SISTERS  HAS  BEEN  A  PART  OF  OUR  IMMIGRATION  LAW  AND  HERITAGE.   WE  HOPE  YOU 
WILL  VOTE  TO  CONTINUE  THIS  PREFERENCE  WHICH  HAS  HELPED  TO  MAKE  OUR  NATION 
GREAT. 

GENTLEMEN,  THANK  YOU  VERY  MUCH." 

Since  1921,  preference  for  brothers  and  sisters  has  been  a  part  of 
our  immigration  law  and  heritage.  We  hope  we  will  vote  to  contin- 
ue this  preference  which  has  helped  to  make  our  Nation  great. 

Gentlemen,  thank  you  very  much. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Kee.  We  appreciate  it. 

Our  last  witness,  after  which  we  will  have  questions,  is  Mr.  Ben- 
jamin Gim,  chairman.  Committee  on  Immigration  Refugees  of  the 
Organization  of  Chinese  Americans,  Inc. 

Mr.  Gim.  The  Organization  of  Chinese  Americans,  which  repre- 
sents thousands  of  Chinese  Americans  in  24  chapters  throughout 
the  country,  appreciates  this  opportunity  to  express  our  views  on 
the  Immigration  Reform  and  Control  Act. 

First,  we  wish  to  applaud  the  committee  for  preserving  intact  the 
family  preference  system.  In  enacting  the  Immigration  Reform  Act 
of  1965,  it  was  the  expression  of  Congress  that  family  reunification 
was  entitled  to  the  foremost  consideration,  so  we  especially  com- 
mend the  committee  for  reaffimation  of  that  principle. 

We  also  wish  to  commend  the  committee  for  its  very  conscien- 
tious efforts  in  seeking  to  reform  our  immigration  policy  and  to 
control  illegal  immigration.  However,  we  must  respectfully  express 
our  disagreement  on  some  of  the  methods  devised  to  achieve  these 
purposes. 

First  of  all,  in  the  employer  sanctions,  in  our  opinion,  there  is  no 
real  hard  evidence  that  undocumented  workers  displace  American 
workers.  As  a  matter  of  fact,  the  evidence,  what  little  evidence 
there  is,  is  to  the  contrary.  Last  year  the  Immigration  Service  em- 
barked on  this  widely  publicized  Operation  Jobs  in  which  over 
5,000  undocumented  aliens  were  arrested  at  540  jobs  sites. 

Extensive  efforts  were  then  made  to  recruit  American  workers 
from  the  unemployment  ranks  to  fill  those  jobs.  Yet  the  net  effect, 
according  to  a  survey  by  the  Wall  Street  Journal  after  a  few 
months,  was  that  those  jobs  were  virtually  not  filled,  that  the  few 
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people  who  filled  those  jobs  left  the  jobs  shortly  afterwards,  so  that 
employers  were  again  forced  to  recruit  undocumented  workers. 

The  reasons  for  this  failure  to  fill  those  vacated  jobs  were  varied. 
Even  though  those  jobs  paid  above  the  minimum  wage,  many 
American  workers  thought  these  were  deadend  jobs.  Others 
thought  that  these  jobs  did  not  pay,  even  though  they  paid  above 
the  minimum  wage,  did  not  pay  sufficiently  for  the  labor  required. 

Others  thought  these  jobs  were  demeaning,  but  whatever  the  rea- 
sons, the  net  effect  of  Operation  Jobs  was  a  failure  to  produce  em- 
ployment for  American  workers. 

Second,  of  course,  we  have  heard  reference  to  the  General  Ac- 
counting Office  study  which  shows  that  unless  there  is  a  massive 
appropriations  for  enforcement  of  these  employer  sanctions,  the 
effort  is  doomed  to  failure.  I  think  the  General  Accounting  Office 
study  goes  even  further,  that  even  with  a  massive  infusion  of  funds 
to  implement  this  program,  perhaps  the  effectiveness  based  on  the 
experience  of  European  countries,  some  20  European  countries  that 
were  studies,  was  somewhat  problematical. 

Now,  while  the  employer  sanctions  in  our  opinion  would  not 
deter  or  discourage  illegal  immigration,  we  feel  that  the  employer 
sanctions  program  would  have  the  net  result  of  permitting  discrim- 
ination. People  of  foreign  appearance,  foreign  accents,  foreign 
names,  would — out  of  an  abundance  of  caution  by  every  neutral 
employer,  employers  who  have  no  feelings  about  discrimination, 
employers  with  an  abundance  of  caution — would  not  hire  American 
citizens  or  legal  residents  who  appear  to  be  foreign  looking. 

Mr.  Mazzozli.  Mr.  Gim,  I  think  we  have  about  a  minute  and  a 
half. 

Mr.  Gim.  On  legalization,  we  commend  the  efforts  of  the  commit- 
tee to  legalize  the  perhaps  millions  of  workers  here  who  through 
perhaps  the  laxity  of  the  Immigration  Service  in  enforcing  the  im- 
migration laws  have  been  here  for  periods  of  time.  They  have 
proved  to  be  productive  members  of  our  society. 

However,  there  is  an  inherent  illogic  in  this  system  in  that  non- 
immigrants who  are  illegally  here,  who  have  been  very  punctilious 
in  maintaining  the  laws  and  maintaining  their  status,  are  not  cov- 
ered by  legalization.  So  we  would  urge  that  the  nonimmigrant  also 
be  covered  because  today  otherwise  would  create  the  appearance  of 
rewarding  illegality. 

Thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 
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The  Organization  of  Chinese  Americans  (OCA)  is  a 
national,  non-profit  organization  whose  membership  comprises 
thousands  of  Chinese  Americans  located  in  26  chapters  through- 
out the  United  States.   We  support  the  good  intentions  of  the 
Congress  in  its  efforts  toward  reform  of  immigration  law  and 
policy  and  stronger  controls  over  illegal  immigration.   How- 
ever, the  Immigration  Reform  and  Control  Act  of  1983  (HR  1510) 
introduced  on  February  17,  1983,  is  seriously  flawed  in  im- 
portant respects  and  does  not  achieve  these  purposes. 

I.   Employer  Sanctions 

The  bill  provides  both  civil  and  criminal  penalties 
for  employers  who  employ  undocumented  aliens.   We  believe 
such  sanctions  imposed  upon  employers  do  not  achieve  their 
twin  objectives  of  discouraging  illegal  immigration  and 
preventing  job  displacement  of  American  workers  for  the 
following  reasons: 

1.   As  the  Select  Commission  on  Immigration  and 
Refugee  Policy  found  after  3  years  of  inten- 
sive study,  there  is  no  hard  evidence  that 
employment  of  undocumented  aliens  displaces 
in  any  significant  degree  American  workers. 
Indeed,  what  evidence  there  is  seems  to  point 
to  the  contrary.   The  latest  example  of  this  is 
demonstrated  in  the  widely  publicized  enforce- 
ment program  announced  by  the  Immigration 
Service  which  was  heralded  as  "Operation  Jobs". 
In  April  of  1982,  the  Immigration  Service 
arrested  over  5,000  undocumented  aliens  at 
560  different  work  sites.   In  planning  the 
arrests,  the  INS  operated  on  the  assumption 
that  U.S.  workers  would  not  take  the  lowest 
level  jobs  such  as  busboys  and  field  hands,  did 
not  arrest  undocumented  aliens  in  these  jobs, 
and  instead,  concentrated  on  those  aliens 
working  at  jobs  averaging  $4.80  per  hour, 
well  above  the  legal  minimum  wage-   After  the 
aliens  were  arrested  and  taken  off  the  jobs, 
extensive  efforts  were  made  to  recruit  re- 
placements from  unemployed  American  workers. 
The  follow-up  on  this  program  a  few  months 
later,  revealed,  however,  that  nearly  all 
these  jobs  were  unfilled  by  American  workers, 
and  employers  had  to  again  resort  to  employ- 
ing undocumented  aliens.   In  a  carefully  docu- 
mented article  of  December  8,  1982  in  the 
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Wall  Street  Journal,  its  staff  reporter. 
Merle  Wolin,  stated  that  newspaper  surveys 
conducted  a  few  months  after  "Operation 
Jobs"  in  cities  such  as  New  York,  Los  An- 
geles, Houston  and  Detroit,  revealed  that 
"nearly  all  the  U-S.  workers"  who  took  the 
vacated  jobs,  left  the  jobs  within  days. 
The  reason  U.S.  workers  would  not  keep 
these  jobs  varied.   Some  thought  that  these 
jobs ,  even  though  the  pay  was  above  the 
legal  minimum,  was  still  insufficient  re- 
muneration for  the  type  of  work  required. 
Others  did  not  like  the  jobs  because  they 
were  "dead  end"  with  no  future.   Still 
others  did  not  keep  the  jobs  because  the 
duties  were  tedious  and  boring.   Some  left 
their  jobs  because  the  work  was  physically 
taxing  and  dangerous,  while  others  quit  their 
jobs  because  they  though  the  employment  was 
demeaning,  fit  only  for  undocumented  aliens. 
The  net  effect  of  this  expensive,  highly 
publicized  immigration  law  enforcement  pro- 
gram, proclaimed  as  a  meaningful  step  in 
the  direction  of  controlling  employraent  of 
undocumented  workers  and  restoring  these  jobs 
to  the  rightful  American  workers,  was  a  failure 
and  produced  no  significant  employment  of 
U.S.  workers. 

A  recent  detailed  study  by  the  General  Ac- 
counting Office  released  in  late  1982, 
indicated  that  the  proposed  employer  sanc- 
tions as  contained  in  the  1982  Simpson-Mazzoli 
Bill,  would  not  be  an  effective  deterrent  to 
illegal  immigration  unless  massive  amounts 
of  money  were  allocated  for  enforcement  with 
tremendous  increase  in  personnel,  neither  of 
which  is  provided  in  the  present  legislation. 
Even  then,  the  experience  in  20  different 
countries  which  have  employer  sanctions ,  in- 
dicated that  the  effectiveness  of  such  a 
deterrent  would  be  problematical. 

On  the  other  hand,  the  negative  by-products  of 
an  ill-conceived  employer  sanctions  statute, 
while  not  being  effective  to  deter  the  em- 
ployment of  undocumented  workers,  would  re- 
sult in  impeding  our  long  cherished  goal  of 
fair  employment  practices  and  the  elimination 
of  racial  and  ethnic  discrimination.   Our 
citizens  and  lawful  permanent  residents  who 
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are  foreign  born,  have  foreign  appearances 
and  foreign  accents,  would  be  the  first  to 
suffer  discrimination  in  applying  for  em- 
ployment.  Prejudiced  employers  would  find 
in  employer  sanctions  a  convenient  excuse  to 
cloak  their  racially  discriminatory  practices. 
Even  those  employers  who  have  neutral  feelings 
would  eschew  hiring  American  workers  from 
racial  and  ethnic  minorities  out  of  an  abun- 
dance of  caution     to  avoid  even  the  possi- 
bility of  penalties  and  liabilities  on  the 
chance  that  some  person  hired  was  an  undocu- 
mented worker.   Finally,  those  cynical,  hard- 
core employers  who  intentionally  risk  law 
violations  by  hiring  undocumented  workers 
would  be  encouraged  and  even  abetted  in  their 
nefarious  practices  because  they  would  be 
able  to  say  to  the  undocumented  worker  that 
all  legal  avenues  of  employment  are  now  closed 
to  them  except  those  who  are  willing  to  risk 
the  violations  and  that  for  that  risk,  they 
are  entitled  to  some  offset  in  the  form  of 
even  more  reduced  wages. 

II .   Legalization 

Due  in  no  small  measure  to  the  regrettable  inability  of 
the  Immigration  and  Naturalization  Service  for  the  past 
several  years  to  control  illegal  immigration,  we  may  have  as 
many  as  6  million  undocumented  aliens.   The  overwhelming 
majority  of  these  person  are  productive  people,  gainfully 
employed  in  performing  useful  jobs.   Many  are  parents  of 
American  citizens  and  have  families.   Others  are  equally 
deeply  rooted  in  the  fabric  of  American  society.   It  is 
neither  practical  nor  humane  to  attempt  to  deport  them. 
We  therefore  applaud  the  efforts  of  the  Congress  in  devising 
some  mechanism  to  legalize  their  status.   However,  the  present 
bill  does  not  go  far  enough  and  otherwise  does  not  include 
those  aliens  legally  here  for  the  same  period  of  time  as 
those  whose  presence  has  been  illegal.   Such  a  dichotomy  is 
at  once  illogical,  irrational,  and  capricious.   We  believe 
a  few  examples  would  demonstrate  this.   Compare  the  case 
of,  say,  a  foreign  student  who  came  to  the  United  States 
prior  to  January  1,  197  7,  earned  a  Ph.D  degree  from  Harvard 
University,  and  is  presently  doing  invaluable  cancer  research 
on  an  H-1  status.   He  has  at  all  times  been  circumspect  in 
maintaining  his  legal  status,  never  engaged  in  unauthorized 
employment,  conducted  himself  at  all  times  as  an  extremely 
useful  and  productive  member  of  our  society,  and  is  doing 
work  that  is  invaluable  to  the  welfare  of  our  country.   He 
is  not  eligible  because  he  has  not  been  in  illegal  status. 
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whereas,  a  person,  for  example,  who  entered  the  United  states 
as  a  student  in  September,  1976,  dropped  out  of  school,  two 
months  later,  in  violation  of  his  status,  accepted  unauthor- 
ized employment  in  further  violation  of  his  status ,  all  before 
January  1,  1977,  would  be  rewarded  by  being  given  permanent 
residence.   Or,  to  take  another  example.   Compare  the  case 
of  a  treaty  investor  alien,  who  entered  this  country  in  197  6, 
established  a  business  employing  30  American  workers,  thus 
contributing  to  the  economy  and  welfare  of  this  country, 
and  who  has  consistently  expanded  his  business,  thereby  in- 
creasing employment  and  adding  to  its  economy  and  growth. 
Since  he  has  at  all  times  been  punctilious  in  maintaining 
his  legal  status,  he  would  not  be  eligible  because  he  is 
a  legal  nonimmigrant.   On  the  other  hand,  the  person  who 
smuggles  himself  across  the  border  in  197  6,  never  filed  an 
alien  address  card,  has  always  evaded  the  Immigration  and 
Naturalization  Service,  and  is  illegally  employed,  is  rewarded 
by  being  granted  permanent  residence.   We  could  cite  such 
examples  ad  infinitum  to  illustrate  that  such  a  differentiation 
is  irrational,  capricious  and  undermines  respect  for  the  law 
because  it  simply  stands  logic  on  its  head  and  offends  one's 
commonsense  notion  of  fairness  and  justice.   While  we  firmly 
advocate  that  our  borders  be  controlled  and  that  any  further 
illegal  immigration  be  halted,  those  already  here,  whether  in 
legal  nonimmigrant  status  or  not,  who  arrived  on  or  before 
January  1,  1982,  if  otherwise  admissible,  be  given  a  chance 
to  apply  for  permanent  residence.   Moreover,  we  do  not  believe 
that  any  two-tier  system  separating  those  aliens  who  arrived 
before  January  1,  1977  from  those  who  arrived  after  that 
date  but  before  January  1,  1980,  into  two  classes  -  the 
former  qualifying  for  permanent  residence  and  the  latter 
only  temporary  residence,  is  either  efficient  or  fair.   There 
is  a  basic  injustice  in  denying  federally  funded  assistance, 
when  needed,  to  the  temporary  resident  aliens  who  pay  state 
and  federal  taxes  and  otherwise  share  the  burdens  but  is 
denied  its  benefits.   Moreover,  to  have  a  large  class  ot    tem- 
porary aliens  who  are  first  processed  for  temporary  status , 
only  to  be  again  reprocessed  3  years  later  for  permanent 
residence  is  needlessly  wasteful  in  terms  of  government  fund- 
ing of  such  work  duplication. 

III.   Colonial  Subquotas 

At  the  present  time,  persons  born  in  colonial  areas, 
though  citizens  of  their  mother  country,  are  separately 
charged  to  quotas  of  600  visas  per  colonial  area,  even  though 
the  quota  chargeability  of  the  mother  country  is  open.   Thus , 
a  Hong  Kong  born  permanent  resident  alien  must  wait  over  5 
years  to  have  his  Hong  Kong  born  wife  and  Hong  Kong  born 
child  emigrate  to  this  country,  whereas,  if  they  were  charged 


18-556  0—83 60 


938 

to  the  mother  country,  the  wait  would  be  less  than  3  months. 
There  is  no  logical  or  functional  reason  for  setting  up 
colonial  subquotas.   Colonial  subquotas  were  originally 
devised  as  a  covert  scheme  to  prevent  the  immigration  of 
black  citizens  of  Great  Britain  born  in  the  then  British 
colonies  such  as  Kenya,  Jamaica,  Trinidad  and  Bermuda. 
The  framers  of  the  McCarran  Act  were  fearful  that  these 
black  aliens  would  emigrate  in  too  great  numbers  under  the 
unused  British  quota.   Thus,  in  order  to  prevent  their  immi- 
gration, token  colonial  subquotas  were  established  to  limit 
their  immigration.   Ironically,  these  ill-conceived  efforts 
failed  to  achieve  their  purpose,  because  as  colonies,  such  as 
Jamaica  and  Trinidad,  achieved  independence,  they  were  freed 
from  the  restrictive  subquota  formula,  whereas  colonies 
such  as  Hong  Kong  were  strangled  by  this  vestige  of  race 
discrimination.   The  Immigration  Reform  Act  of  1965  which 
eliminated  in  large  part,  racial  considerations  from  our 
immigration  policy,  failed  to  cure  this  last  vestige  of 
racial  discrimination,  probably,  due  to  oversight.   We  be- 
lieve the  time  has  come  to  erase  this  unfortunate  legacy  of 
racism  from  our  laws.   We  advocate  that  the  colonial  sub- 
quota  formula  be  abolished  and  that  a  person  born  in  a  colo- 
nial area  should  be  charged  to  the  quota  of  the  mother  country. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Gim. 

The  fact  is  we  appreciate  you  and  all  of  your  colleagues'  willing- 
ness to  try  to  condense  your  statements  down. 

Mr.  Hiierta  had  mentioned  earlier  that  he  appreciates  the  high 
level  of  debate  that  we  have  conducted  on  this  committee  and  on 
the  floor.  I  believe  it  has  been  very  high  level,  very  informative, 
very  much  absent  the  kind  of  scapegoating  and  cheap-shotting 
which  has  characterized  this  work  in  the  past,  and  one  of  the  rea- 
sons that  I  am  for  passing  this  bill  now,  even  though  you  are  not,  is 
the  fact  that  I  fear  that  if  a  bill  like  ours  doesn't  pass,  which  has 
symmetry  and  balance  and  humanity  and  compassion  built  into  it, 
that  we  are  going  to  invite  the  kind  of  harsh  dialog  you  say  you  are 
against. 

Do  you  think  I  am  dead  wrong  or  it  is  so  bad  that  the  present 
conditions  are  worth  continuing  for  another  few  years? 

Mr.  HuERTA.  From  the  standpoint  of  the  Mexican  American  com- 
munity, we  think  that  the  bill  is  so  bad  that  it  isn't  worth  our  sup- 
porting it.  History  has  shown 

Mr.  Mazzoli.  What  is  to  keep  this  thing  from  becoming  pretty 
nasty  and  difficult  if  the  bill  doesn't  pass? 

Mr.  Huerta.  During  a  period  of  high  unemployment  there  has 
been  that  level  of  anger  and  resentment  and  fear  in  the  United 
States  and  we  are  going  through  that  period  right  now.  I  think 
your  leadership  is  responsible  for  that  not  being  addressed  in  those 
terms  on  the  floor  of  the  House. 

Historically,  there  has  been  a  more  generous  view  of  inimigrants 
coming  to  this  country  when  we  are  in  periods  of  economic  growth. 
Hopefully,  President  Reagan's  program  is  beginning  to  take  hold 
and  the  economy  will  be  begin  to  grow  and  there  will  be  higher 
levels  of  employment  and  we  will  see  less  of  the  negative  aspects  of 
the  bill. 
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Mr.  Mazzoli.  Your  answer  is  do  nothing  now  at  all.  I  don't  see 
anything  in  your  statement  about  enforcement  of  the  law. 

Mr.  HuERTA.  There  is  a  statement  and  a  position  that  I  submit- 
ted to  you  on  enforcement  of  immigration  law.  We  testified  for  en- 
forcement as  well  as  services  in  the  past. 

Mr.  Mazzoli.  Do  you  have  it  in  the  statement  before  us  today? 

Mr.  HuERTA.  I  do,  appendix  A  or  B  in  the  statement. 

Mr.  Mazzoli.  It  wasn't  in  the  main  statement,  though,  was  it? 

Mr.  HuERTA.  No;  the  main  statement  addressed  legalization. 

Mr.  Mazzoli  That  was  because  you  wanted  to  devote  yourself  to 
the  one  topic? 

Mr.  HuERTA.  I  wanted  to  be  as  helpful  as  possible  to  this  commit- 
tee. 

Mr.  Mazzoli.  Mr.  Kee,  let  me  ask  you  a  question  about  an  inter- 
esting topic. 

On  page  3  toward  the  end  of  your  middle  paragraph  you  say  that 
studies  have  shown  that  only  one-half  of  the  fifth  preference  immi- 
grants have  become  naturalized.  Do  you  have  any  data  on  what  the 
percentage  of  naturalization  for  Asian  immigrants  totally,  whether 
they  come  in  under  the  fifth  preference  or  any  other  preference? 
Do  you  have  any  judgment  based  on  working  in  the  field  for  all  the 
years  you  have? 

Mr.  Kee.  Yes.  A  gentleman  named  Mark  Rosenblatt,  University 
of  Minnesota,  presented  to  the  Senate  subcommittee  a  treatise  on 
naturalization  and  immigration  of  fiscal  year  1971  immigrant  co- 
horts 8  years  after  entry. 

Of  those  known  to  be  here,  all  immigrants  45.6,  Eastern  Hemi- 
sphere, 59.8  total,  and  as  between  fifth  preference  and  nonfifth 
preference,  fifth  preference  is  46.2  which  is  less  than  50  percent, 
and  nonfifth  preference  62.3.  A  total  for  the  Western  Hemisphere 
was  22.1. 

Mr.  Mazzoli.  Only  22  percent  of  all  the  Western  Hemisphere 
people  who  are  here  as  permanent  residents  actually  become  na- 
tionalized citizens? 

Mr.  Kee.  I  am  amazed  at  the  statistics  also. 

Mr.  Mazzoli.  I  understand  that  it  can  go  down  as  low  as  5  per- 
cent in  some  categories,  5  percent  of  the  people  who  are  qualified 
to  become  citizens  here  as  permanent  residents  don't  become  citi- 
zens. What  would  be  some  of  the  reasons  why  people  would  be  in 
the  country  long  enough  to  become  citizens  and  not  seek  citizen- 
ship? 

Mr.  Kee.  Well,  sometimes  a  language  difficulty;  sometimes  it  is  a 
question  of  just  not  being  convenient.  I  can't  really  tell  you  why. 
But  I  can  tell  you  that  I  feel  that  the  reason  why  the  figure  for 
Eastern  Hemisphere  is  higher  is  that  probably  around  that  time 
they  had  a  desire,  in  1979,  to  want  to  petitition  for  their  brothers 
and  sisters. 

Mr.  Mazzoli.  It  interests  me.  Some  have  wondered  if  there  ought 
not  to  be  some  requirement  in  the  law  after  a  10-  or  12-  or  15-year 
period  that  a  person  has  to  elect  either  to  become  a  citizen  or  not, 
with  allowances  for  old  people  because  you  won't  expect  them  to 
learn  a  brandnew  language,  and  in  some  cases  with  allowances  for 
disability.  But  to  take  an  average,  healthy  human  being  who  comes 
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in  as  a  permanent  resident  and  doesn't  become  a  U.S.  citizen  when 
they  stay  here  for  8  or  10  years,  you  begin  to  wonder. 

What  would  you  consider  about  some  kind  of  a  requirement  that 
a  person  become  a  citizen? 

Mr.  Kee.  I  think  it  would  be  a  violation  of  personal  liberties.  I 
would  advocate  his  wanting  to  become  part  of  the  American  dream 
and  become  a  citizen,  but  I  think  it  is  a  personal  preference  and  he 
should  be  at  liberty  to  judge  for  himself. 

Mr.  Mazzoli.  So  a  person  should  be  able  to  be  here  as  a  perma- 
nent resident  for  20  or  30  or  40  years  and  not  become  a  citizen? 

Mr.  Kee.  If  that  is  his  personal  preference  I  would  not  object  to 
it. 

Mr.  Mazzoli.  My  time  has  expired.  The  gentleman  from  Texas  is 
recognized  for  5  minutes. 

Mr.  Hall.  Thank  you,  Mr.  Chairman. 

Mr.  Huerta,  I  have  read  your  testimony  and  listened  to  the 
dialog  between  you  and  the  chairman.  If  we  had  a  bill  that  had 
only  one  provision  in  it  and  that  was  to  legalize,  grant  general  am- 
nesty to  everyone  who  was  in  this  country  up  to  and  including  the 
time  that  the  President  signed  it  into  law,  nothing  else,  would  you 
support  it? 

Mr.  Huerta.  That  law  would  have  no  chance  of  passing. 

Mr.  Hall.  I  understand  that.  That  is  not  the  question.  Would 
you  support  it? 

Mr.  Huerta.  Yes.  But  I  don't  think  it  would  address  the  problem 
that  this  legislation  is  trying  to  address,  and  I  don't  think  it  would 
address  the  immigration  problem. 

Mr.  Hall.  I  gather  from  your  statement  that  that  is  about  the 
only  thing  about  this  bill  that  you  support,  the  legalization. 

Mr.  Huerta.  We  don't  even  support  the  legalization  provision  in 
the  bill  as  written  because  we  think  there  are  problems  with  it, 
which  I  tried  to  address  in  my  comments. 

Mr.  Hall.  You  mean  if  every  person  who  is  in  this  country  ille- 
gally up  to  and  through  the  time  that  the  President  signed  the  bill 
into  law,  letting  everybody  in,  without  restrictions  or  reservations 
of  any  kind,  you  couldn't  support  that? 

Mr.  Huerta.  We  could  support  that  but  that  is  not  what  is  in  the 
bill  right  now. 

Mr.  Hall.  Suppose  it  was? 

Mr.  Huerta.  We  could  support  that. 

Mr.  Hall.  But  if  you  added  employer  sanctions  you  would  with- 
draw your  support? 

Mr.  Huerta.  I  believe  that  is  accurate. 

Mr.  Hall.  If  the  bill  had  a  guest-worker  program  you  would 
withdraw  your  support? 

Mr.  Huerta.  Yes. 

Mr.  Hall.  If  it  had  an  H-2  program  in  the  bill  you  would  have  to 
withdraw  your  support? 

Mr.  Huerta.  That's  right. 

Mr.  Hall.  It  is  going  to  be  hard  to  satisfy  you  and  your  organiza- 
tion. 

Mr.  Huerta.  I  think  you  are  right,  Mr.  Hall.  We  are  a  public  in- 
terest law  firm.  We  try  to 
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Mr.  Hall.  What  do  you  advocate  in  this  bill?  I  don't  see  anything 
that  you  advocate. 

Mr.  HuERTA.  We  think  that  you  need  a  long-range  solution  to  the 
problem.  I  think  we  need  a  bilateral  approach  in  which  the  United 
States  and  Mexico  sit  down  together  and  deal  with  a  lot  of  issues. 
Trade. 

Mr.  Hall.  I  agree  with  that. 

Mr.  HuERTA.  Development,  migration  could  be  one  of  those.  I 
think  you  would  have  to  do  it  in  terms  of  the  Caribbean  Basin  and 
other  sending  countries  to  try  and  work  with  them  so  that  their 
economies  can  employ  their  people  that  they  are  not  sending  here. 
I  think  that  is  the  solution  to  the  problem. 

Mr.  Hall.  Do  you  think  Mexico  would  agree,  along  with  the 
United  States,  on  this  bill  if  it  is  passed  without  any  further  negoti- 
ation with  the  Mexican  officials? 

Mr.  HuERTA.  The  bill  as  it  is  now,  I  doubt  it.  Mexico  has  never 
taken  a  formal  position  on  this  bill.  They  have  indirectly  comment- 
ed. But  I  don't  think  the  President  of  Mexico  has  ever  said  that 
they  are  opposed  to  the  Mazzoli-Simpson  bill.  That  is  a  question  of 
U.S.  domestic  law  and  they  have  made  that  point  many  times. 

Mr.  Hall.  Mr.  Torres,  I  don't  understand  why  it  is  such  a  terri- 
ble thing  to  have  local  law  enforcement  trying  to  assist  the  Federal 
people  in  enforcing  this  law.  Why  do  you  have  such  a  great  feeling 
against  local  law  enforcement  or  State  law  enforcement  helping 
the  federals  trying  to  enforce  it? 

Mr.  Torres.  I  don't  have  any  problems  with  the  policy  that  was 
in  place  in  1977  and  up  until  last  month  which  clearly  indicated 
that  local  law  enforcement,  if  they  apprehend  someone  for  a  viola- 
tion of  the  laws  that  they  are  responsible  for  enforcing,  and  have 
reason  to  believe  that  the  individual  may  be  an  undocumented 
alien,  they  could  either  put  the  individual  on  hold  or  refer  them 
immediately  to  the  INS  for  verification. 

We  believe  this  policy  is  reasonable  and  could  be  examined  fur- 
ther and  perhaps  enacted  into  legislation.  That  is  the  type  of  public 
policy  we  believe  is  positive. 

If  we  are  having  problems  in  which  local  police  who  don't  have 
the  proper  training,  not  just  in  dealing  with  immigration  law,  then 
we  can  well  imagine  the  problems  they  will  have  we  are  talking 
about  just  simply  training  with  enforcing  immigration  law.  I  think 
you  are  well  aware  of  some  of  the  difficulties  local  law  enforcement 
has  due  to  a  lack  of  professionalism,  and  that  lack  of  professional- 
ism has  resulted  in  significant  problems  between  the  police  and  the 
community. 

I  had  the  pleasure  of  coming  before  another  subcommittee  of  this 
committee  just  last  week,  the  Community  Relations  Service  Au- 
thorization, in  which  this  Government  agency  has  indicated  to  the 
I)epartment  of  Justice,  to  the  Attorney  General,  that  a  change  in 
the  policy  will  in  fact  exacerbate  problems  at  the  local  level. 

Now  that  is  not  an  emotional  appeal  from  a  Hispanic  representa- 
tive. That  has  been  analyzed  and  investigated,  they  have  had  hear- 
ings on  the  subject  and  it  has  been  proven  that  where  police  get 
involved  in  an  area  as  complex  as  this  you  are  going  to  exacerbate 
police-community  difficulties. 
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Mr.  Hall.  I  disagree  with  that  completely.  I  don't  think  you  can 
place  a  blanket  indictment  on  local  law  enforcement  officials. 

Mr.  Torres.  I  am  not  making  a  blanket  indictment. 

Mr.  Hall.  I  take  it  that  way.  You  have  local  law  enforcement 
here  in  this  country  as  good  as  any  law  enforcement  that  you  have 
got  anywhere.  I  don't  think  that  you  will  ever  enforce  this  law  in 
these  United  States  unless  and  until  you  get  local  law  enforcement 
working  with  the  Federal  Government  and  trying  to  help  work  it 
out. 

I  don't  think  it  is  going  to  exacerbate  any  problem.  I  think  it  will 
if  you  don't  have  them. 

Do  you  disagree  with  the  statement  that  Mr.  Gim  made  about 
the  employer  sanctions  not  in  any  way  displacing  American  work- 
ers? 

Mr.  Torres.  I  don't  want  to  interpret  what  Mr.  Gim  has  indicat- 
ed. I  believe  that  there  is  a  displacement  factor.  I  believe  the  dis- 
placement factor  is  not  at  the  level  that  people  would  like  to  think 
and  people  contend  that  it  is. 

I  don't  believe  that  this  bill's  passage  is  going  to  create  2  million 
new  jobs,  as  some  people  have  contended.  I  believe  there  is  dis- 
placement, but  I  don't  believe  that  sanctions  are  going  to  in  fact 
improve  or  significantly  remedy  the  displacement  factor.  I  think 
that  enforcement  of  labor  laws  is  a  more  viable  approach  and  if 
something  is  required  later  along  the  lines  of  sanctions,  then  per- 
haps at  that  time  we  ought  to  look  at  it,  but  I  don't  think  that  that 
is  the  proper  approach  to  take  at  this  time. 

Mr.  Mazzou.  The  gentleman's  time  has  expired. 

The  gentleman  from  Texas  has  advocated  for  a  long  time  that  we 
have  certain  contacts  with  the  Government  of  Mexico.  Let's  say 
that  as  part  of  the  total  answer  to  the  sending  nation's  problems, 
one  of  them  is  a  job  program  in  the  form  of  a  government  worker 
program.  And  if  that  is  agreed  to  between  the  two  nations,  you 
would  object  to  that,  would  you,  Mr.  Huerta? 

Mr.  Huerta.  There  possibly  could  be  a  formulation  that  we  could 
agree  on.  It  would  probably  require  union  protected  rights  for 
people  who  are  participating  in  the  program,  and  I  would  probably 
want  to  see  it  structured  like  the 

Mr.  Mazzoli.  Which  means  you  don't  get  a  program.  In  other 
words,  if  you  put  enough  sanctions  or  restrictions  on  it  you  don't 
have  a  program.  You  were  saying  that  we  should  consult  with 
Mexico  and  I  agree  with  you  except  that  if  we  consult  with  them 
and  you  turn  it  down,  have  we  consulted? 

Mr.  Huerta.  If  we  turn  it  down? 

Mr.  Mazzou.  Yes. 

Mr.  Huerta.  You  have  consulted.  We  don't  have  to  buy  the  final 
package. 

Mr.  Mazzou.  That  is  why  I  didn't  buy  the  final  package  of  the 
Mexican  Congress.  I  said  it  is  important  for  us  to  consider,  but  we 
don't  have  to  buy  the  package.  We  have  a  right  to  reject  what 
Mexico  says  about  the  Simpson-Mazzoli  bill. 

Mr.  Huerta.  That  is  correct.  The  point  I  wanted  to  make  is  that 
a  workable  long-term  solution  is  going  to  require  a  mutual  coming 
forward  on  both  sides  to  deal  with  more  issues  than  just  immigra- 
tion. 
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Mr.  Mazzoli.  For  instance,  like  where  are  they  going  to  put  their 
people.  They  have  several  natural  resources,  oil,  an  ability  because 
of  their  general  climate  to  grow  a  lot  of  winter  crops  and  they  have 
people,  smart,  intelligent,  aggressive,  energetic  people  who  are 
working  for  a  better  life  for  themselves  and  their  families  and  if 
the  Government  of  Mexico  says  one  way  to  do  that  is  to  have  them 
come  to  a  country  that  doesn't  have  the  people  to  do  the  kind  of 
work  that  they  can  do,  that  may  be  one  element  of  a  total  Caribbe- 
an Basin  Initiative  for  Mexico  and  yet  the  group  here  in  America 
will  turn  it  down,  their  own  people  here.  I  don't  understand  that. 
Mr.  Torres? 

Mr.  Torres.  Before  I  answer  your  question  directly,  I  would  like 
to  comment  to  the  question  that  you  asked  Mr.  Huerta.  I  can  cer- 
tainly see  where  you  are  going  with  your  question  and  it  is  a  very 
interesting  one.  We  very  much  appreciate  the  fact  that  this  sub- 
committee is,  with  the  exception  of  a  few,  uniformed  in  its  support 
of  the  concept  of  legalization.  This  support  is  very  positive,  but 
don't  misinterpret  what  we  are  saying  about  our  position. 

If  you  had  a  bill  that  granted  legalization  to  everyone  and  their 
mother,  at  whatever  date,  I  don't  believe  our  organization  would  be 
in  a  position  to  support  it.  We  would  look  at  the  bill  and  its  intent. 
If  the  intent  was  solely  to  legalize  all  these  people,  then  we  would 
say  it  is  a  good  bill  and  would  support  it.  However,  if  it  is  within 
the  context  of  reforming  immigration  law,  then  I  don't  think  that 
is  much  of  a  reform. 

If  in  fact  the  Mexican  Government  came  back  to  us  and  said  we 
want  a  temporary  government  worker  program,  I  would  be  very  ir- 
responsible to  say  I  am  going  to  make  a  decision  today.  I  am  going 
to  have  to  look  at  what  the  Mexicans  want. 

Mr.  Mazzoli.  If  the  Mexicans  want  it,  why  shouldn't  they  have 
it? 

Mr.  Torres.  Because  it  is  something  that  is  going  to  involve  two 
countries,  two  countries  whose  futures  are  very  much  tied  together, 
two  countries  whose  domestic  and  international  policies  have  an 
impact  on  one  another. 

Mr.  Mazzoli.  I  used  those  words.  They  said  why  don't  you  follow 
what  the  Mexican  Congress  says.  They  want  to  scuttle  the  bill. 

Mr.  Torres.  No.  We  looked  at  that  resolution  that  they 
passed 

Mr.  Mazzoli.  You  didn't  instigate  it,  by  any  chance,  did  you? 

Mr.  Torres.  No.  But  the  resolution  by  the  Mexican  Congress 
clearly  indicated  that  they  felt  that  any  legislation  of  this  nature 
had  to  involve  bilateral  or  multilateral  negotiations. 

Now  the  resolution  was  in  total  error  as  to  the  international  in- 
stitutions that  they  identified  to  be  in  negotiations  or  the  entities 
to  assist  in  the  dialog  with,  but  the  thrust  of  their  resolution  was 
the  need  to  have  a  dialog  and  the  dialog  can  hopefully  result  in 
something  concrete  and  positive  between  the  countries  involved. 

Mr.  Mazzoli.  If  you  say  that  despite  the  dialog  it  doesn't  fit  in 
with  your  battle  plan  and  you  turn  it  down,  I  think  we  have  the 
same  right. 

Mr.  Torres.  We  have  never  said  to  turn  anything  down.  We  have 
participated  in  this  process  in  the  spirit  of  democratic  ideals.  We 
have  not  done  anything  to  try  to  usurp  the  powers  of  the  institu- 
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tions.  We  have  respected  them.  We  will  look  at  what  people  are  of- 
fering, we  will  comment  and  will  analyze.  We  will  assess  the  pros 
and  cons  and  see  if  in  fact  it  is  in  the  best  interests  of  everyone. 

Mr.  Mazzoli.  You  could  have  used  the  statement  that  you  sub- 
mitted last  year  as  a  statement  this  year.  Nothing  but  criticism, 
negativism,  not  a  positive  word. 

Mr.  Gim  and  Mr.  Kee,  if  there  is  any  group  in  the  country  that 
has  been  really  worked  over  and  been  discriminated  against  in  the 
nation's  immigration  laws,  it  is  the  Asian  community,  and  to  your 
fantastic  credit,  and  I  think  to  your  purpose  of  making  the  law 
better,  you  have  been  willing  to  come  forward  with  some  do-able 
things  and  accept  as  a  general  package  items  that  you  are  not  in 
100  percent  agreement  with,  but  you  come  forward  on  that  basis. 

And  with  respect  to  your  two  groups,  Mr.  Torres  and  Mr. 
Huerta,  I  have  not  found  you  to  come  forward  with  alternatives. 

Mr.  Torres.  I  take  exception  to  that.  That  is  not  true  under  any 
circumstances.  We  have  never  supported  a  do-nothing  policy. 

Mr.  Mazzoli.  I  kind  of  got  that  impression  from  the  answers  to 
my  friend  from  Texas  today,  that  no  answer  is  no  answer  at  all. 

The  gentleman  is  recognized. 

Mr.  Hall.  I  have  no  questions. 

Mr.  Mazzoll  Does  the  staff  have  any  questions? 

Thank  you  very  much  for  your  time  and  trouble.  We  appreciate 
it. 

We  stand  in  recess  until  8  o'clock  on  Wednesday  morning,  the 
16th. 

[Whereupon,  at  12:53  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  8  a.m.,  Wednesday,  March  16,  1983.] 
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House  of  Representatives, 
Subcommittee  on  Immigration, 
Refugees,  and  International  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  8:35  a.m.  in  room  2237  of  the  Rayburn 
House  Office  Building,  Hon.  Romano  L.  MazzoH  (chairman  of  the 
subcommittee)  presiding. 

Present:  Representatives  Mazzoli,  Hall,  Smith,  Lungren,  and 
McCollum. 

Staff  present:  Arthur  P.  Endres,  counsel;  Eugene  Pugliese,  assist- 
ant counsel;  Harris  N.  Miller,  legislative  assistant;  and  Peter  J. 
Levinson,  associate  counsel. 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

We  are  going  to  take  it  a  little  bit  out  of  order  in  order  to  get  our 
meeting  started. 

I  will  ask  our  legal  panel  to  come  forward:  Mr.  Maurice  Roberts, 
editor,  "Interpreter  Releases,"  former  chairman  of  the  Board  of  Im- 
migration Appeals;  Ms.  Josie  Gonzalez,  legislative  chairperson,  Im- 
migration Section,  Los  Angeles  County  Bar;  John  Shattuck,  legisla- 
tive director,  American  Civil  Liberties  Union;  Robert  Juceam, 
president,  American  Immigration  Lawyers  Association;  and  Mr. 
Robert  Ervin,  member,  House  of  Delegates,  American  Bar  Association. 

As  some  of  you  may  have  been  monitoring  some  of  our  earlier 
hearings,  we  have,  as  a  need  to  get  onto  our  business,  limited  the 
statements  to  5  minutes.  Then  we  can  ask  questions.  I  usually  get 
into  the  gist  of  it  that  way. 

So  may  I  implore  you  to  keep  to  the  5-minute  limit?  And  then, 
we  will  get  on  with  our  business. 

This  panel  is  not  listed  alphabetically;  I  guess  it  is  sort  of  a 
random  sampling.  Let  me  just  start  the  way  I  read  them  which  is 
the  way  they  are  listed  here. 

Mr.  Maurice  Roberts. 

Mr.  Roberts,  welcome.  You  are  recognized  for  5  minutes. 

TESTIMONY  OF  MAURICE  A.  ROBERTS,  EDITOR,  "INTERPRETER 
RELEASES, "  FORMER  CHAIRMAN,  BOARD  OF  IMMIGRATION  AP- 
PEALS 

Mr.  Roberts.  I  want  to  commend  your  staff  and  the  members  of 
the  committee  for  realistically  facing  up  to  some  of  the  problems. 
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In  my  estimation,  many  of  the  features  of  this  bill  are  quite  good, 
and  I  can  wholeheartedly  support  them. 

What  I  want  to  point  out  is  a  few  of  the  items  that  I  think 
should  bear  further  inspection. 

First,  I  want  to  make  it  clear  that  despite  the  fact  that  I  am 
editor  of  "Interpreter  Releases,"  I  am  speaking  here  solely  as  an 
individual.  However,  I  have  had  42  years  of  continuous  experience 
in  this  field,  most  of  it  with  the  Government,  and  much  of  what  I 
am  going  to  say  is  based  upon  my  experience  on  the  other  side  of 
the  fence.  That  is  as  representing  the  interests  of  the  Government 
which  are  not  necessarily  opposed  to  good  law  enforcement. 

Today,  I  would  like  to  mention  just  two  items — ^judicial  review 
and  adjudications.  These  are  items  in  which  I  have  had  consider- 
able experience. 

The  bill  makes  some  very  sharp  changes  in  judicial  review.  It 
cuts  down  the  time  limit  for  judicial  review,  for  filing  an  action  for 
judicial  review,  from  6  months  to  30  days.  It  completely  divests  the 
courts  of  jurisdiction  to  hear  cases  involving  denied  motions  to 
reopen  and  reconsider,  and  it  eliminates  review  of  orders  excluding 
aliens  without  a  hearing  for  lack  of  documents. 

First,  let  me  say  that  it  seems  to  me  that  the  present  provisions 
for  judicial  review,  though  perhaps  flawed,  are  working.  It  is  not 
the  availability  of  judicial  review  which  keeps  the  INS  from  execut- 
ing its  mission. 

The  undocumented  alien  problem  has  burgeoned  through  the 
years,  not  because  of  the  availability  of  judicial  review,  but  because 
of  the  inadequate  resources  made  available  to  the  INS.  They  just 
don't  have  the  manpower  or  womanpower. 

Judicial  review  is  important.  It  has  been  a  very  important 
method  of  making  the  law  live.  I  do  not  think  that  cutting  it  out  or 
cutting  it  down  is  going  to  add  one  iota  to  the  capacity  of  the  INS 
to  enforce  this  law,  and  it  will  detract  immeasurably  from  the  way 
in  which  the  law  develops. 

So  much  for  the  limitations  on  judicial  review.  I  want  to  pass  to 
something  else.  But  I  would  say  this:  If  you  really  think  that  it  is 
the  availability  of  judicial  review  that  is  the  culprit,  you  could 
amend  this  statute  to  get  at  the  weak  link  which  is  the  automatic 
indefinite  stay  of  deportation. 

I  have  developed  this  at  length  in  my  paper;  I  am  not  going  to 
comment. 

Mr.  Mazzoli.  I  read  it  last  night.  I  thought  it  was  a  very  interest- 
ing point. 

Mr.  Roberts.  Good. 

Another  thing  I  have  written  on  at  length,  and  I  merely  refer  to 
without  incorporation,  is  the  possibility  of  an  article  I  court  which 
I  still  feel  would  be  a  much  better  way  of  doing  it,  would  give 
better  adjudication  and  would  eliminate  layering  of  review.  I  have 
written  at  length  on  this;  I  refer  to  it  in  my  written  statement,  and 
I  am  not  going  into  it  any  further. 

The  other  item  I  would  like  to  mention  is  adjudications.  The 
notion  that  you  can  speed  up  the  process  by  eliminating  a  hearing 
altogether  where  an  alien  does  not  present  the  proper  document,  I 
think  is  misguided.  Many,  many  of  the  cases  that  arise  involve 
aliens  who  have  visas,  nonimmigrant  visas,  and  they  are  ques- 
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tioned  by  an  examining  inspector  because  he  feels  they  may  really 
be  intending  immigrants.  If  he  feels  they  are  intending  immigrants 
under  the  present  system,  they  are  referred  for  a  due  process  hear- 
ing. This  can  be  cleared  up  one  way  or  another  in  the  usual 
manner. 

The  bill  would  make  it  possible  for  him  to  exclude  such  an  alien 
with  a  nonimmigrant  visa,  and  he  would  get,  not  a  due  process 
hearing  before  an  administrative  law  judge,  but  merely  a  cursory 
review.  This  is  in  my  statement. 

Mr.  Mazzoli.  Essentially,  Mr.  Roberts,  it  was  not  the  intention  of 
the  committee  in  that  part  of  the  documentation  to  say  adequate 
documentation  or  approvable  documentation;  it  was  simply  docu- 
mentation. 

Mr.  Roberts.  I  understand,  but  I  am  pointing  out  the  language  of 
the  bill  as  drafted,  which  would  make  it  possible  for  this  to  happen. 

Mr.  Mazzoli.  I  understand. 

Mr.  Roberts.  I  strongly  am  in  favor  of  the  U.S.  Immigration 
Board  set  up  by  this  committee.  This  provision  meets  many  of  the 
defects  that  I  pointed  out  in  my  Law  Review  article  with  respect  to 
the  present  system.  I  think  it  makes  for  better  judges.  It  takes  the 
judging  entirely  out  of  the  Immigration  Service. 

There  is  one  weakness,  though.  That  is  that  the  judges  are  still 
within  the  Department  of  Justice.  Now,  recent  events  have  indicat- 
ed that  even  administrative  law  judges  appointed  under  the  Ad- 
ministrative Procedure  Act  who  are  theoretically  independent, 
they  are  designed  to  be  independent — attempts  have  been  made  by 
the  agencies  to  influence  them.  There  are  court  decisions  that  are 
referred  to  in  my  article.  This  would  be  eliminated  if  you  had  an 
independent  immigration  court. 

Now,  with  due  respect  to  the  Department  of  Justice,  I  must  say 
that  they  have  tried  to  clean  up  the  system  by  recently  setting  up 
a  new  system.  I  think  it  is  great  because  it  removes  the  immigra- 
tion judges  entirely  from  the  INS.  But  they  do  not  have  tenure. 
How  independent  can  they  be  in  their  judgments  if  even  adminis- 
trative law  judges  who  were  designed  to  have  independence  can  be 
leaned  upon? 

Mr.  Mazzou.  Mr.  Roberts,  time  has  caught  up  with  us,  and  we 
have  been  joined  by  others. 

[The  complete  statement  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  Is  Maurice  A.  Roberts.  I  appreciate  your  Invitation  to  present  some 
commeats  on  H.R.  1510,  the  Immigration  Reform  and  Control  Act  of  1983.  For  the 
past  42  years,  I  have  been  Involved  continuously  and  exclusively  in  various  aspects 
of  Immigration  and  nationality  law.  In  the  United  States  Department  of  Justice 
from  1941  through  1974,  I  was  In  the  Immigration  and  Naturalization  Service,  the 
Criminal  Division  and  the  Board  of  Immigration  Appeals,  with  substantial  responal- 
bllltles  in  enforcement,  court  litigation  and  adjudication.  Since  1974,  I  have 
been  editor  of  Interpreter  Releases,  a  weekly  information  service  on  immigration 
and  nationality  matters  published  by  the  American  Council  for  Nationalities  Ser- 
vice, a  national  voluntary  agency.  The  views  1  express  here  today,  however,  are 
entirely  my  own  and  not  necessarily  those  of  either  Interpreter  Releases  or  the 
American  Council  for  Nationalities  Service. 

Iminigratlon  reform  is  long  overdue.  I  congratulate  the  members  and  staff  of 
this  subcommittee  for  facing  up  to  the  realities  and  working  long  and  diligently  to 
come  up  with  much-needed  solutions.  Some  of  the  proposed  changes,  however,  seem  to 
me  to  be  not  only  unnecessary  but  possibly  counterproductive.  I  shall  confine  my 
comments  to  the  provisiona  of  the  bill  on  two  subjects.  Judicial  review  and  adjudi- 
cations. 

I.  Judicial  Review 

Judicial  review  of  final  deportation  orders  is  now  available  under  $106(a)  of 
the  Immigration  and  Nationality  Act  (INA),  8  U.S.C.  1105a(a),  which  prescribes  a 
six  w>nth  time  limit  from  the  date  of  the  final  deportation  order  for  the  filing 
of  a  petition  for  review.  There  is  no  time  limit  for  other  allowable  forms  of  ju- 
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didal   review,   such  as  habeas  corpus  review  of  deportation  orders  under  INA  §106 
(a)(9),   8  U.S.C.  1105a(a)(9),  or  of  exclusion  orders  under  INA  Sl06(c),  8  D.S.C. 
1105a(c);  or  District  Court  review  of  other  administrative  determinations  under  INA 
S279,  8  U.S.C.  1329. 

Section  123  of  H.R.  1510  (hereinafter  referred  to  as  the  bill)  contains  numerous 
restrictions  on  existing  rights  of  review.  The  time  for  filing  a  petition  for  re- 
view of  a  final  deportation  order  is  cut  down  from  six  months  to  30  days.  Judicial 
review  is  precluded  altogether  of  exclusions  effected  without  a  hearing  under 
S235(b)(l)(B).  The  courts  are  completely  divested  of  Jurisdiction  to  review  admin- 
istrative determinations  denying  reopening  or  reconsideration  of  exclusion  or  de- 
portation proceedings  and  other  determinations. 

Underlying  these  restrictive  provisions  is  the  notion  that  it  is  the  availabil- 
ity of  judicial  review  that  somehow  keeps  the  Immigration  and  Naturalization  Ser- 
vice (INS)  from  effectively  enforcing  the  immigration  laws.  This  is  a  false  no- 
tion. There  is  nothing  in  the  present  law  which  requires  the  INS  to  wait  six 
months  (or  any  length  of  time,  for  that  matter)  before  attempting  to  execute  a 
final  deportation  order.  The  present  six  month  limit  in  Sl06(a)(l),  8  U.S.C. 
1105a(a)(l),  is  a  limitation  on  the  alien,  not  on  the  INS.  The  six  month  period 
provided  in  INA  S242(c),  8  U.S.C.  1252(c),  is  a  limitation  on  the  Service's  power 
to  detain  an  alien  pending  execntion  of  the  final  deportation  order  and  does  not 
interfere  with  its  power  to  deport  him  forthwith  If  it  is  able  to.  Moreover,  INA 
Sl06(a)(7),  8  U.S.C.  1105a(8)(7),  explicitly  provides  that  nothing  in  that  section 
shall  be  construed  to  require  the  Attorney  General  to  defer  deportation  because  of 
the  right  of  judicial  review  made  available  by  the  section.  Thus,  it  is  not  the 
present  provisions  for  judicial  review  which  Impede  the  INS  in  It  mission. 
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Cutting  down  on  the  time  for  judicial  review  will  thus  not  give  the  Service  any 
greater  ability  to  expel  deportable  aliens  than  it  has  now.  Moreover,  it  will  have 
the  effect  of  barring  many  poor  but  deserving  aliens  from  their  day  in  court.  It 
is  a  well  known  fact  that  not  all  aliens  are  represented  by  counsel  in  deportation 
proceedings  or,  for  that  matter,  on  appeal  to  the  Board  of  Immigration  Appeals 
(BIA).  Such  an  unrepresented  alien,  when  notified  of  the  BIA  order,  is  not  inform- 
ed of  his  right  of  judicial  review  or  of  the  time  limitation  on  that  right.  Many 
impecunious  aliens  do  not  seek  counsel  until  notified  by  the  Service  to  appear  for 
deportation.  Where  newly-retained  counsel  at  that  point  ascertains  that  there  is  a 
tenable  basis  for  judicial  review,  the  opportunity  for  review  may  be  barred  by  the 
shortened  time  limitation.  On  the  other  hand,  where  the  alien  is  already  repre- 
sented by  knowledgeable  counsel,  the  shortened  time  for  access  to  the  courts  may 
precipitate  judicial  review  in  cases  that  might  otherwise  lie  dormant  pending  mat- 
uration of  alternate  administrative  remedies. 

Many  of  the  same  considerations  apply  to  the  other  types  of  administrative  de- 
terminations now  proposed  to  be  denied  court  review.  For  example,  when  it  comes  to 
motions  to  reopen  or  reconsider,  these  are  frequently  the  only  remedies  legitimate- 
ly available  when  counsel  is  first  retained  after  the  deportation  order  becomes  ad- 
ministratively final  and  discovers  a  legal  flaw  in  the  proceedings  or  that  new  and 
meaningful  evidence  has  now  become  available.  The  number  of  recent  court  decisions 
overturning  administrative  denials  of  such  motions  bespeaks  the  continued  need  for 
opportunities  for  judicial  review  of  such  denials. 

When  it  comes  to  exclusion  and  asylum  cases,  it  should  be  remembered  that  the 
delays  and  backlogs  in  such  cases  have  been  due  to  causes  other  than  the  availabll- 
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Ity  of  judicial  review  of  final  administrative  decisions  on  the  merits.  This  was 
recognized  last  year  in  the  Report  of  the  full  House  Committee  on  the  Judiciary  on 
H.R.  6514,  the  direct  ancestor  of  the  bill  now  before  you.  In  H.Rept.  97-890,  Part 
1  (97th  Congress,  2d  Session),  the  Committee  stated  at  p.  53: 


The  Committee  is  convinced  that  the  abolition  of  Judicial 
review  of  asylum  determination  would  be  unwise.  Indeed,  the  facts  support 
the  position  that  administrative  shortcomings,  not  judicial  Interference, 
has  caused  the  enormous  backlog  in  asylum  cases.  There  are  now  110,000 
asylum  cases  pending  in  the  Executive  Branch.  Today,  It  takes  the  State 
Department  four  months  to  respond  to  an  INS  request  for  a  country 
conditions  report.  In  turn,  over  70,000  asylum  petitions  are  currently 
awaiting  decision  by  INS.  Comparing  the  number  of  court  cases,  one  finds 
that  in  FY  1981  INS  received  over  63,000  asylum  applications.  Yet  in  that 
year  there  were  less  than  500  court  cases  challenging  exclusion  or 
deportation  orders.  And  of  course,  the  vast  majority  of  those  court  cases 
did  not  Involve  asylum  at  all.  In  short,  it  would  be  unfair  to  blame 
existing  backlogs  on  the  courts. 


Insofar  as  concerns  court  review  of  INS  and  BIA  determinations  on  the  merits  in 
individual  cases,  the  proposed  limitations  on  such  review  will  have  little  effect. 
If  any,  on  the  ability  of  the  INS  to  cope  with  the  undocumented  alien  problem.  In 
recent  years,  we  are  told,  the  Border  Patrol  has  been  intercepting  and  returning 
over  a  million  undocumented  aliens  annually.  Some  3700  had  exclusion  hearings  be- 
fore immigration  judges  in  Fiscal  Year  1981  and  in  that  period  the  judges  completed 
some  46,000  hearings  in  deportation  cases.  Of  those  that  exhausted  their  adminis- 
trative remedy  of  appeal  to  the  BIA,  relatively  few  sought  further  review  in  the 
courts.  In  the  fiscal  year  ended  June  30,  1981,  113  district  court  actions  were 
filed  and  134  were  filed  in  the  fiscal  year  ended  June  30,  1982.  The  the  same  two 
years,  the  cases  filed  in  the  Courts  of  Appeals  for  review  under  INA  §106(a)  num- 
bered 355  and  349,  respectively.  With  such  a  small  percentage  of  its  caseload  in- 
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volved  in  litigation,  it  seems  obvious  that  it  is  not  the  availability  of  opportu- 
nities for  Judicial  review  which  keeps  the  INS  from  successfully  completing  its 
mission. 

Moreover,  the  thirty  day  limitation  on  bringing  a  review  action  is  unrealistl- 
cally  short.  Even  assuming  that  all  final  BIA  orders  are  mailed  on  the  same  day 
they  are  dated,  it  must  be  recognized  that  first  class  mail  deliveries  are  highly 
unpredictable.  There  may  be  considerable  delay  before  the  final  order  is  delivered 
to  counsel  or,  if  the  alien  is  unrepresented,  to  the  alien  himself.  Even  if  the 
alien  learns  somehow  that  he  has  a  right  to  judicial  review  and  wishes  to  seek  re- 
view, it  will  take  time  to  locate  competent  counsel,  make  the  necessary  arrange- 
ments for  retainer,  and  have  counsel  obtain  and  review  the  record  to  determine 
whether  judifial  review  is  appropriate. 

Frivolous  litigation  brought  solely  for  purposes  of  delay  is  not  a  meaningful 
stumbling  block.  The  automatic  stay  of  deportation  afforded  by  INA  §106(a)(3),  8 
U.S.C.  1105a(a)(3),  is  subject  to  prompt  dissolution  on  order  of  the  court.  The 
INS  does  not  hesitate  to  move  for  summary  affirmance  under  Rule  27,  Federal  Rules 
of  Appellate  Procedure,  where  it  feels  the  petition  for  review  is  frivolous.  Many 
more  deportation  cases  are  being  summarily  disposed  of  by  the  Courts  of  Appeals 
without  oral  argument  and  without  reported  opinions.  Some  Circuits  (notably  the 
Second)  now  have  in  place  a  sophisticated  screening  procedure  designed  for  the  ex- 
peditious termination  of  meritless  appeals. 

To  the  degree  that  existing  avenues  of  judicial  review  may  permit  unwarranted 
opportunities  for  delay  in  frivolous  cases,  the  proposed  changes  do  not  meet  that 
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problem  head-on.  It  seems  obvious  that  the  weak  link  In  the  present  system  Is  the 
automatic  and  indefinite  stay  of  deportation  now  afforded  by  INA  §106(a)(3),  8 
U.S.C.  1105a(a)(3).  An  attorney  intent  only  on  delay  in  a  case  completely  devoid 
of  merit  has  only  to  file  a  petition  for  review  under  Sl06(a).  The  proposed 
changes  do  not  address  this  problem.  Instead,  they  merely  cut  down  on  the  time 
within  which  the  review  action  can  be  brought.  Knowledgeable  attorneys  with  frivo- 
lous cases  will  make  sure  their  actions  are  timely. 

It  seems  to  me  that  the  way  to  avoid  indefinite  stays  of  deportation  in  cases 
filed  solely  for  delay  is  to  provide  only  a  limited  stay  in  all  cases  (say,  30 
days)  during  which  counsel  representing  the  INS  can  review  the  record  and  oppose 
further  stay  where  that  course  appears  warranted.  In  the  absence  of  such  opposi- 
tion, the  stay  would  continue,  as  at  present.  If  there  is  such  opposition,  the 
court  would  screen  the  case  preliminarily  to  determine  whether  the  alien  presented 
a  tenable  argument  which  merited  further  consideration.  It  could  be  left  to  each 
Circuit  to  devise  its  own  procedures  in  this  regard.  As  mentioned,  some  Circuits 
already  have  worked  out  their  own  systems. 

Such  a  change  in  review  procedure  would  be  fair  both  to  the  alien  and  the  INS. 
It  would  provide  any  deportable  alien  with  a  reasonable  opportunity  to  get  to  court 
to  challenge  the  adverse  decision  and  to  remain  here  pending  court  decision  If 
there  is  any  merit  to  his  claim.  (Under  the  present  procedure  in  the  district 
courts,  there  is  no  automatic  stay  of  deportation  and  the  alien  must  first  convince 
the  court  he  is  likely  to  prevail  before  it  will  enjoin  his  deportation  pending  fi- 
nal court  decision).  At  the  same  time,  the  proposal  would  enable  the  INS  to  obtain 
prompt  disposition  of  litigation  that  is  frivolous  and  designed  solely  for  dilatory 
purposes. 
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Another  change  which  should  be  considered  is  to  amend  INA  Sl06(a)  to  make  It 
clear  that  In  reviewing  a  final  order  of  deportation  the  court  shall  review  every 
challenged  INS  determination  relevant  to  the  alien's  status,  regardless  of  whether 
the  determination  was  made  as  part  of  the  deportation  proceedings  or  preceded  or 
followed  it.  Under  the  present  provision,  as  construed  In  Cheng  Fan  Kwok  v.  INS, 
392  U.S.  206  (1968),  only  those  Issues  raised  and  determined  in  the  deportation 
hearing  before  the  immigration  judge  and  considered  on  appeal  by  the  BIA  are  re- 
viewable in  the  Court  of  Appeals.  This  makes  for  bifurcation  of  review,  which 
§106(a)  was  designed  to  eliminate.  See  Dastmalchl  v.  INS,  600  F.2d  880  (3rd  Cir. 
1981).  A  one-package  review  of  all  related  issues  in  the  Court  of  Appeals  under 
§106(a)  would  make  more  sense. 

The  Select  Commission  on  Immigration  and  Refugee  Policy  recommended  the  crea- 
tion of  a  statutory  Article  I  tribunal  to  hear  and  determine  deportation  cases. 
Such  a  two-tiered  court  has  much  to  commend  it.  I  have  developed  the  arguments 
at  length  in  an  article,  "Proposed:  A  Specialized  Statutory  Immigration  Court,' 
published  in  the  San  Diego  Law  Review,  Vol  18,  No.  1,  December  1980,  pp.  1-24.  I 
will  not  encumber  the  record  by  submitting  a  copy  to  this  Subcommittee.  For  those 
who  wish  to  read  it,  it  was  reproduced  in  the  printed  hearings  before  the  Senate 
Judiciary  Subcommittee  on  Immigration  and  Refugee  Policy,  97th  Congress,  1st  Ses- 
sion, October  14  and  16,  1981,  Serial  No.  J-97-66,  at  pp.  235-258.  See  also  Lev- 
Inson,  Peter  J.,  "A  Specialized  Court  for  Immigration  Hearings  and  Appeals,"  Notre 
Dame  Lawyer,  Vol.  56,  No.  4,  April  1981,  p.  650.  In  my  view,  such  a  statutory  tri- 
bunal would  be  an  Improvement  over  both  the  present  system  and  the  changes  proposed 
In  H.R.  1510  by  providing  better  trial  and  appellate  facilities  while  at  the  same 
time  streamlining  the  procedures  by  eliminating  unnecessary  layering  of  review. 


956 


It  is  the  traditional  role  of  the  courts  to  correct  administrative  actions  which 
are  Illegal.  This  is  part  of  the  system  of  checks  and  balances  that  has  contribut- 
ed to  the  orderly  growth  of  our  society.  In  my  view,  nothing  should  be  done  to 
keep  the  courts  from  effectively  curbing  illegal  administrative  actions  even  In  the 
field  of  immigration. 

II.   Adjudications 

A.  Exclusion  Without  a  Hearing 
Section  121  of  H.R.  1510  would  amend  INA  §235,  8  U.S.C.  1225,  by  authorizing  ex- 
clusion without  a  hearing  if  the  examining  Immigration  officer  determines  that  the 
applicant  seeking  entry  is  an  alien  who  (1)  does  not  have  the  documentation  (if 
any)  required  to  obtain  entry  to  the  United  States;  (2)  does  not  have  any  reason- 
able basis  for  legal  entry;  and  (3)  does  not  indicate  an  intention  to  apply  for 
asylum.  If  after  being  informed  of  his  right  to  request  a  redetermination  the  ali- 
en makes  such  request,  there  is  a  nonadversarlal  summary  proceeding  before  an  Ad- 
ministrative Law  Judge  in  which  the  alien  may  appear  personally,  and  the  Adminis- 
trative Law  Judge  redetermines  whether  the  alien  meets  the  three  conditions  prece- 
dent to  exclusion  without  a  hearing. 

Many  aliens  who  apply  for  admission  seek  entry  as  nonimmigrants  on  duly  issued 
nonimmigrant  visas.  If  the  bona-fides  of  the  alien's  nonimmigrant  status  is  ques- 
tioned by  the  examining  immigration  officer  (who  may  suspect  that  he  is  really  an 
Intending  immigrant),  the  alien  is  now  entitled  to  a  due  process  hearing  before  an 
Immigration  Judge,  with  right  to  representation  by  counsel  and  right  of  appeal  to 
the  BIA  from  an  adverse  decision  of  the  Immigration  Judge.  The  hearing  centers 
around  the  alien's  state  of  mind,  i.e.,  whether  he  Intends  to  abide  by  the  condi- 
tions of  nonimmigrant  admission  or  intends  to  remain  indefinitely  and  take  up  unau- 
thorized employment.    The  alien   is   permitted  to  testify  and  present  evidence. 
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cross-examine  any  adverse  witness  and  rebut  other  evidence  offered.   If  found  to  be 
an   Intending   Immigrant,   he   Is  ordered  excluded  under  INA  §212(a)(20),  8  U.S.C. 
1182(a)(20),  for  lack  of  the  documents  required  of  Immigrants. 

Under  the  amendments  contained  in  H.R.  15J0,  if  the  examining  Immigration  offi- 
cer determined  that  the  alien  had  an  undisclosed  intention  to  remain  indefinitely 
or  to  work,  he  could  exclude  the  alien  without  a  hearing  since  he  does  not  present 
the  documentation  (immigrant  visa)  required  to  obtain  entry  to  the  United  States  as 
an  immigrant.  The  same  result  could  occur  if  the  applicant  claimed  to  be  a  United 
States  citizen  and  he  had  no  documents  and  the  examining  immigration  officer  did 
not  believe  him.*  The  nonadversarial  summary  proceeding  before  an  Administrative 
Law  Judge  is  no  adequate  substitute  for  the  present  due  process  exclusion  hearing, 
which  has  evolved  through  long  years  of  experience. 

B.  Adjudication  Tribunals 

Section  122  of  H.R.  1510,  which  sets  up  a  statutory  United  States  Immigration 
Board  and  provides  for  hearings  before  Administrative  Law  Judges  appointed  under 
the  Administrative  Procedure  Act,  represents  a  giant  step  forward.  It  is  a  marked 
improvement  over  the  present  statutory  scheme  and  corrects  many  of  the  imperfec- 
tions pointed  out  in  my  San  Diego  Law  Review  article.  It  separates  the  adjudicato- 
ry function  In  the  most  serious  cases  entirely  from  the  INS.  In  providing  for 
Presidential  nomination  and  Senatorial  confirmation  of  the  Board  Chairman  and  Mem- 
bers, it  opens  the  door  to  appointees  of  high  calibre.  In  giving  the  trial  judge 
function  to  Administrative  Law  Judges  appointed  under  the  Administrative  Procedure 
Act,  it  gives  them  a  greater  degree  of  independence. 


*    Such  situations  are  not  unknown.  See,  e.g.,  Caban  v.  United  States,  671  F.2d 
1230  (2d  Cir.  1982). 
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While  the  new  set-up  would  be  highly  preferably  to  the  present  statutory  scheme. 
It  still  has  some  weaknesses.  For  one  thing,  the  new  tribunals,  though  separated 
from  the  INS,  would  still  be  part  of  the  Department  of  Justice,  which  is  essential- 
ly a  law-enforcement  agency.  While  Administrative  Law  Judges  are  supposed  to  be 
independent  in  their  decision  making,  agency  attempts  to  influence  their  decisions 
on  the  merits  are  not  unknown.  See,  e.g.,  Nash  v.  Califano,  613  F.2d  10  (2nd  Clr. 
1980);  cf.  D'Amlco  v.  Schwelker,  51  L.W.  2500  (7th  Cir.,  February  3,  1983).  In  my 
view,  it  would  be  preferable  to  divorce  the  adjudications  function  entirely  from 
the  Department  of  Justice,  which  would  continue  to  be  responsible  for  prosecutorial 
functions,  and  entrust  it  to  a  tribunal  entirely  outside  that  Department,  such  as 
the  proposed  Article  I  court,  which  would  be  truly  Independent. 

The  Department  of  Justice  has  already  taken  steps  to  promote  separation  of  func- 
tions. By  regulations  effective  February  15,  1983  and  published  in  the  Federal 
Register,  Vol.  48,  No.  39,  February  25,  1983,  pp.  8038-8040,  8056-8059,  the  Attor- 
ney General  has  established  a  new  agency  within  the  Department  of  Justice,  the  Ex- 
ecutive Office  for  Immigration  Review  (EOIR) .  This  new  agency,  which  is  completely 
independent  of  the  INS,  is  under  the  supervision  of  the  Associate  Attorney 
General.  The  EOIR  is  headed  by  a  Director,  who  has  general  supervision  over  its  two 
components:  (1)  The  Board  of  Immigration  Appeals  (BIA);  and  (2)  the  Office  of  the 
Chief  Special  Inquiry  Officer,  consisting  of  the  Chief  Special  Inquiry  Officer  and 
the  Special  Inquiry  Officers,  who  are  under  his  supervision.  (Under  INS 
regulations,  8  CFR  1.1(1),  the  titles  Special  Inquiry  Officer  and  Immigration  Judge 
may  be  used  Interchangeably). 

While  the  removal  of  the  Immigration  Judges  from  the  INS  should  eliminate  many 
of  shortcomings  pointed  out  in  my  San  Diego  Law  Review  article,  it  still  does  not 
give  them  the  Independence  they  should  have.  Although  the  former  Immigration  Judges 


959 


who  had  competitive  status  are  permitted  to  retain  that  status,  the  newly  appointed 
Immigration  Judges  are  Schedule  A  appointees,  like  all  other  Department  of  Justice 
attorneys.  As  such,  they  lack  the  tenure  and  rights  that  go  with  competitive  sta- 
tus. Such  Immigration  Judges  are  under  supervision  that  runs  directly  from  the  As- 
sociate Attorney  General.  If  Administrative  Law  Judges  with  status  under  the  Ad- 
ministrative Procedure  Act  can  be  subjected  to  the  pressures  referred  to  in  the 
Nash  case,  above,  can  untenured  Immigration  Judges  feel  secure  in  their  decision- 
making? The  views  of  a  strong  Associate  Attorney  General  can  be  perceived  as  hav- 
ing pronounced  effect  on  those  under  his  general  supervision.  See  Matter  of  San- 
doval,  17  I&N  Dec.  70  (BIA  1979),  opinion  of  Board  Member  Irving  A.  Appleman,  dis- 
senting in  part  and  concurring  in  part,  at  86.  In  my  view,  this  reorganization, 
while  better  than  what  went  before,  still  does  not  meet  the  needs  of  effective  sep- 
aration of  functions  and  does  not  warrant  abandoning  the  pertinent  provisions  of 
H.R.  1510.   At  the  same  time,  I  feel  an  Article  I  court  would  be  much  better. 

Assuming  that  the  tribunals  set  up  in  §122  of  H.R.  1510  are  deemed  desirable, 
the  present  language  appears  to  be  unduly  restrictive  in  some  regards.  The  number 
of  Administrative  Law  Judges  is  limited  to  70.  In  addition  to  their  present  juris- 
diction, they  are  given  jurisdiction  over  civil  penalties  under  §274A  and  some  will 
be  specially  designated  to  hear  asylum  cases.  Without  necessarily  acquiescing  in 
the  wisdom  of  the  sanctions  provisions  in  §274A,  it  seems  to  me  that  if  these  pro- 
visions are  to  have  any  effect  there  must  be  prompt  and  determined  enforcement. 
Unless  there  are  sufficient  Administrative  Law  Judges  to  give  prompt  attention  to 
the  numerous  penalty  actions  which  are  bound  to  arise,  the  system  of  employer  sanc- 
tions cannot  be  effective.  The  number  of  Administrative  Law  Judges  should  not  be 
arbitrarily  limited  to  70. 
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Conclusion 

What  I  have  said  with  respect  to  providing  the  personnel  needed  to  enforce  the 
law  with  respect  to  proposed  sanctions  bears  repeating  with  regard  to  the  rest  of 
the  law.  In  my  opinion,  much  of  the  present  failure  of  immigration  law  enforcement 
lies  at  the  door  of  past  Congresses,  which  have  imposed  on  the  INS  the  responsibil- 
ity for  administering  Increasingly  onerous  immigration  provisions  without  giving 
the  agency  the  needed  resources.  The  result  has  been  the  gradual  build-up  of  back- 
logs of  staggering  proportions.  Backlogs  feed  upon  themselves.  The  failure  of  INS 
to  achieve  effective  enforcement  by  promptly  executing  deportation  orders  and  by 
promptly  locating  undocumented  aliens  is  not  attributable  to  the  availability  of 
opportunities  for  judicial  review,  but  rather  to  the  unavailability  of  needed  re- 
sources. Limiting  the  opportunities  for  fair  hearing  or  for  judicial  review  will 
not  make  the  needed  resources  available;  only  Congress  can  do  that. 

In  the  meantime,  as  more  and  more  deportable  aliens  are  permitted  to  remain  here 
(by  default,  as  it  were),  they  acquire  deep  roots,  attachments  and  equities  here 
and  it  becomes  more  and  more  of  a  hardship  to  uproot  them.  Ours  is  not  the  sort  of 
society  that  can  lightly  countenance  the  mass  expulsion  of  so  many  human  beings  who 
have  been  here  so  long. 

We  must  face  the  painful  reality  that  there  is  no  quick  or  easy  solution.  Cer- 
tainly, It  is  Illusory  to  think  that  restricting  judicial  review  and  cutting  down 
on  time-tested  hearing  procedures  will  contribute  to  an  effective  solution. 
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Mr.  Mazzoli.  Ladies  and  gentlemen,  may  I  ask  your  indulgence 
for  witnesses  who  have  come  in?  They  were  scheduled  a  little  earli- 
er here.  I  know  California  has  meetings.  If  you  can  move  down  and 
share  the  table  I  would  appreciate  that.  And  we  can  get  to  the 
other  gentlemen's  statements,  after  which  we  will  proceed. 

I  thank  you  very  much.  Like  I  say,  we  are  wrapping  up  today 
after  the  seven  days  over  a  three-week  period.  And  we  have  got  a 
lot  of  catching  up  to  do. 

May  I  welcome  our  two  colleagues,  both  the  gentleman  from 
California,  Mr.  Coelho,  and  the  gentleman  from  California,  Mr. 
Roybal. 

With  the  indulgence  of  the  chairman,  the  gentleman  from  Cali- 
fornia, Mr.  Coelho,  who  was  scheduled  for  8:15.  If  the  other  gentle- 
man has  a  problem  do  you  want  to  flip  a  coin?  Is  that  OK? 

OK,  Tony,  why  don't  you  come  on. 

Thank  you  very  much,  Ed. 

The  subcommittee  is  honored  to  have  before  us  the  gentleman 
from  California,  Mr.  Coelho,  who  is  a  distinguished  member  of  our 
body  and  who  has  been  very  active  on  this  subject  for  a  long  time. 

Tony,  your  statement  is  made  a  part  of  the  record.  You  may 
speak  from  it,  read  it,  whatever  is  your  pleasure. 

TESTIMONY  OF  TONY  COELHO,  U.S.  REPRESENTATIVE  FROM  THE 
15TH  DISTRICT  OF  THE  STATE  OF  CALIFORNIA 

Mr.  Coelho.  Thank  you,  Mr.  Chairman.  I  will  be  very  brief. 

Sorry  I  am  late.  As  you  know,  I  was  on  time  at  a  different  room. 

Mr.  Mazzoli.  At  a  delegation. 

Mr.  Coelho.  Nobody  was  there,  and  I  assumed  you  had  decided 
not  to  hold  the  hearing. 

Mr.  Mazzoll  I  wish  that  were  the  case.  I  would  have  been  sorely 
tempted  to. 

Mr.  Coelho.  But  anyway,  I  will  submit  my  statement  for  the 
record  and  be  very  brief. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Coelho.  As  you  know,  as  I  have  talked  to  you  personally, 
and  as  I  have  talked  to  others,  I  consider  this  one  of  the  most  im- 
portant issues  facing  the  Congress,  although  I  do  feel  rather  strong- 
ly that  the  legislation  that  was  before  the  Congress  the  last  time 
did  not  take  into  consideration  what  I  call  the  new  ethics,  take  into 
consideration  what  is  really  happening  in  this  country. 

It  basically  takes  care  of  a  different  group  of  people.  I  really 
think  that  the  legislation,  basically,  is  unfair  to  the  South  and 
Southwest  and  that  is  primarily  the  Southwest  and  Western  parts 
of  the  United  States. 

I  would  hope  that  the  legislation  that  would  come  out  this  time 
would  take  into  consideration  that  in  the  last  Congress  that  you 
had  all  but  one  member  of  the  California  delegation  united  against 
the  bill  and  all  members  of  the  Texas  delegation,  as  I  recall,  united 
against  the  bill,  which  would  imply  to  me — and  I  hope  it  would 
imply  to  others — there  must  be  something  wrong.  With  those  two 
largest  delegations  in  the  House  being  united  against  the  bill,  there 
has  to  be  something  wrong  when  you  consider  the  philosophical  dif- 
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ferences  that  exist  in  particularly  our  delegation  that  we  would  be 
so  united  on  something. 

I  think  one  of  the  problems  is  that  we  are  united  in  opposition 
for  different  reasons,  and  I  recognize  that.  But  when  you  consider 
the  philosophical  base  that  exists  in  our  delegation  and  you  have 
everyone  of  us  opposed,  it  would  seem  that  you  would  pick  one  of 
the  philosopies  or  one  of  the  viewpoints  from  one  of  the  segments 
of  the  delegation  and  go  with  it. 

The  fact  that  the  bill  is  acceptable  to  other  groups  in  this  coun- 
try does  not  in  any  way  in  my  opinion  make  it  right.  I  think  that 
there  are  two  basic  things  that  those  people  with  dark  hair,  dark 
eyes,  and  dark  skin  feel  they  are  being  discriminated  against.  I  to- 
tally, totally  agree  that  they  are. 

It  does  not  necessarily  mean  only  those  of  Mexican  ancestry  or 
Spanish  speaking;  it  means  anybody  of  dark  hair,  dark  eyes,  and 
dark  skin.  I  think  it  is  unfair  and  unfortunate  that  the  bill  does 
not  in  any  way  protect  them. 

I  also  feel  very  strongly  that  the  bill  does  not  take  care  of  agri- 
cultural interests  and  that  when  you  consider  the  fact  that  in  Cali- 
fornia our  No.  1  industry  is  agriculture  and  that  you  have  a  situa- 
tion where  you  have  highly  perishable  commodities,  you  can't  treat 
them  like  you  would  an  industrial  operation. 

You  do  not  know  when  these  commodities  can  be  picked  or  taken 
care  of  so  that  there  needs  to  be  something  taken  for  highly  perish- 
able commodities.  The  legislation  does  not  address  that  problem  in 
any  way.  You  and  I  have  discussed  that  before. 

I  support  the  concept  of  the  H  ^  program.  I  think  it  is  a  move  in 
the  right  direction.  But  I  would  hope  there  would  be  some  provi- 
sions in  there  specifically  for  highly  perishable  commodities.  I 
would  hope  that  that  determination  would  be  made  by  the  Secre- 
tary of  Agriculture  so  that  it  is  not  made  by  us  or  somebody  else; 
that  it  is  made  by  them  and  that  it  is  policed  to  the  nth  degree. 

I  think  people  that  need  to  use  workers  under  these  conditions 
should  be  penalized  for  using  these  workers  by  paying  a  higher 
salary,  et  cetera,  because  I  don't  believe  in  exploiting  any  worker, 
and  particular  farm  workers. 

So  I  would  hope,  though,  that  the  criticalness  of  that  type  of 
work  would  be  taken  into  consideration  by  this  subcommittee.  It  is 
something  that,  as  you  know,  I  feel  very  strongly  about.  But  I  prob- 
ably feel  stronger  about  the  discriminatory  aspects  more  than  any- 
thing else. 

That  summarizes  the  concerns  that  I  have. 

In  the  statement,  you  will  see  that  I  point  out  that  the  State  De- 
partment of  Labor  in  California  refers  workers  to  our  facilities  and 
that  in  the  specific  reference  in  my  statement,  I  point  out  that  the 
border  patrol  raided  one  of  our  plants  and  that  it  felt  that  there 
were  unlimited  undocumented  workers  there. 

The  only  interesting  point  is  that  everyone  of  those  workers  at 
that  facility  was  referred  by  the  State  of  California. 

Mr.  Mazzoli.  Were  referred,  yes. 

Mr.  CoELHO.  That  type  of  situation  needs  to  be  addressed.  It 
wasn't  addressed  by  last  year's  bill. 

I  think  that  it  is  folly  for  this  subcommittee  not  to  address  that 
subject.  I  would  hope  that  as  you  are  on  this  fast-track  system  to 
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report  out  legislation  that  you  just  don't  report  out  what  you  re- 
ported out  last  year;  that  you  take  these  factors  into  consideration. 
I  would  hope  you  and  others  of  the  subcommittee  would  do  that. 
[The  complete  statement  follows:] 
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statement  of  Congressman  Tony  Coelho  (Calif.  -  15) 
Before  the 
Subcommittee  on  Immigration,  Refugees  and  International  Law 
House  Judiciary  Committee 

March  16,  1983 

MR.  CHAIRMAN,  members  of  the  Subcommittee,  I  want  to  thank  you  for 
giving  me  this  opportunity  to  appear  before  you  today  to  discuss  what  I 
believe  to  be  one  of  the  most  important  issues  facing  this  nation  today — 
reform  of  our  outmoded  and  unworkable  immigration  law. 

With  unemployment  exceeding  10  percent,  the  American  people  are 
demanding  that  we  impose  rational  and  orderly  control  over  immigration,  but 
they  want  us  to  be  fair  about  it.   We  in  Congress  have  the  monumental  task 
of  fashioning  a  law  which  is  fair  to  Americans  from  every  segment  of  our 
society  and  fair  to  the  people  from  around  the  globe  who  seek  to  live  here. 
That  I  believe  we  can  do.   But  unless  that  law  can  be  fairly  and  effectively 
enforced,  we  will  have  failed. 

It  is  my  view  that  the  following  elements  are  vital  to  a  fair  and 
workable  system  to  control  immigration: 

1.  Employer  sanctions  accompanied  by  a  simple  but 
secure  system  of  identification. 

2.  A  ceiling  on  legal  immigration. 

3.  A  program  of  ctmnesty  for  long-term  illegal  residents, 
which  will  neither  overly  burden  the  American  taxpayer 
nor  encourage  further  illegal  migration. 

4.  A  mechanism  for  the  orderly,  legal,  temporary  admission 
of  foreign  agricultural  workers  when  American  workers 
are  unable,  unwilling  or  unavailable  to  do  so. 

For  many,  many  years  now,  I  have  supported  the  concept  of  employer 

sanctions.   I  think  there  is  widespread  agreement  today  that  unless  we 
remove  the  economic  incentive  to  illegal  immigration--employment — we  will 
never  get  a  handle  on  it.   The  controversy  arises  when  we  attempt  to  put 
the  principle  into  practice  and  design  a  program  that  will  be  fair  and  will 
work.   If  we  are  going  to  penalize  employers  and  others  for  hiring  illegal 
aliens,  we  must  provide  them  with  a  simple  system  of  identification  on  which 
they  and  the  prospective  employee  can  rely.   In  my  view,  a  tamper-proof  ID 
card  is  the  key  to  a  workable  program.   It  would  streamline  the  complex  task 
of  document  screening,  reducing  the  burden  on  those  in  the  employment  chain. 
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while  minimizing  the  potential  for  discrimination  against  members  of  minority 
groups.   I  recognize  that  there  are  those  who  argue  that  employer  sanctions, 
even  if  accompanied  by  a  tamper-proof  system  of  identification,  would 
increase  discrimination  against  minorities.   However,  I  am  convinced  that 
development  of  a  tsunper-proof  identification  issued  by  a  government  agency 
to  all  those  eligible  to  work  in  this  country  is  the  only  way  a  sanction 
program  can  be  fair  and  effective.   As  a  matter  of  fact,  I  will  not  support 
employer  sanctions  unless  they  are  accompanied  by  single,  fraud-proof 
identifier. 

The  bill  before  us  today  would  impose  sanctions  only  upon  employers 
who  hire  unauthorized  workers  and  employment  agencies  who  refer  such  workers 
for  a  fee.   That  is  unfair  and  unrealistic,  and  I  feel  the  requirement  for 
checking  identification  must  be  extended  to  all  of  those  who  refer  or 
recruit  for  employment,  including  state  employment  agencies  and  union  hiring 
halls. 

To  illustrate  my  point,  I  would  call  your  attention  to  an  incident 
which  recently  occurred  in  Fresno,  California.   On  February  23rd  the 
Immigration  and  Naturalization  Service  conducted  a  raid  on  Zackey  Farms, 
a  poultry  processing  plant,  where  about  48  undocumented  workers  were  arrested. 
The  plant  employs  as  many  as  500  workers,  if  all  three  shifts  are  included, 
and  people  at  INS  tell  me  they  feel  they  only  scratched  the  surface.   Although 
they  had  a  general  search  warrant,  it  apparently  took  them  nearly  h   hour 
to  enter  the  plant  and  by  that  time  many  of  the  workers  had  fled. 

What  is  so  unusual  about  the  raid  at  Zackey  Farms  is  not  that  illegal 
aliens  were  found,  but  rather  that  all  of  the  workers  were  hired  through 
the  California  Employment  Development  Department.   For  the  past  3*5  years 
Zackey  has  had  an  exclusive  contract  with  the  State  Employment  Agency  to 
provide  all  of  its  production  workers.   The  employer  had  every  right  to 
expect  that  he  would  be  able  to  rely  upon  the  screening  procedures  followed 
by  the  State,  but  obviously  he  was  in  error.   The  INS  Officer  in  Charge 
in  Fresno  has  publicly  criticized  state  policies  that  prohibit  EDD  from 
asking  applicants  for  proof  of  legal  residence,  but  it  is  unlikely  those 
policies  will  change  unless  Congress  requires  it.    As  a  matter  of  fact. 
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in  an  opinion  rendered  in  Sacramento,  EDO's  legal  department  warned 
staff  members  not  to  request  proof  of  legal  residence  because  to  do 
so  would  constitute  discrimination.   I  have  asked  EDD  to  send  me  a  copy 
of  that  opinion  and  will  be  happy  to  share  it  with  the  Subcommittee. 

I  am  sure  you  will  agree  that  we  cannot  ask  employers  to  follow 
a  procedure  which  a  government  agency  refuses  to  follow.   While  current 
law  does  not  impose  sanctions  on  employers  who  hire  illegal  aliens, 
employers  are  nonetheless  penalized  when  production  is  interrupted  and 
employees,  whom  they  had  every  reason  to  believe  had  a  right  to  work  in 
this  country,  are  removed  by  the  Immigration  and  Naturalization  Service. 
The  State  government  agency  was  not  faced  with  a  similar  penalty,  and  it 
will,  I  suppose,  continue  to  refer  workers  who  cannot  legally  accept 
the  employment,  indeed  whose  very  presence  in  this  country  is  a  violation 
of  our  law. 

State  employment  agencies,  union  hiring  halls--anyone  who  recruits 
or  referrs  for  employment-- must  be  held  accountable  for  those  workers 
and  I  urge  the  Subcommittee  to  cover  all  of  them  in  the  legislation  it 
reports. 

It  is  particularly  important  for  state  employment  agencies  to 
follow  careful  screening  procedures  since  they  are  also  our  main  source 
of  data  for  determining  the  availability  of  American  workers.   Ironically, 
had  Zackey  Farms  attempted  to  obtain  its  production  workers  through  the 
legal  immigration  process,  its  requests  for  alien  employment  certification 
probably  would  have  been  denied  because  of  the  availability  of  "American" 
workers. 

Any  new  law  which  uses  the  availability  of  American  workers  as 
the  main  criteria  for  admission  of  foreign  workers  to  this  country,  either 
temporarily  or  permanently,  must  be  based  upon  reliable  data.   Currently 
that  data  is  far  from  reliable.   A  fair  and  workable  law  demands  that 
data  on  the  "American"  workforce  be  accurate  and  those  who  collect  it  must 
be  required  to  follow  standard  screening  procedures. 
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With  respect  to  legal  immigration,  I  support  an  annual  ceiling  of 
no  more  than  450,000,  to  include  refugees  and  asylees  since  they  are  now, 
for  all  practical  purposes,  admitted  for  permanent  residence  rather  than 
temporarily.   I  do  not  agree  with  those  who  argue  that  by  putting  immigrant 
and  refugees  under  one  ceiling,  the  humanitarian  and  human  rights  values 
for  which  we  stand  as  a  nation  would  be  seriously  questioned.   We  are 
a  generous  and  humanitarian  people  and  we  have  never  failed  to  respond 
to  true  crises  and  emergencies  abroad.   Should  such  a  crisis  occur  in 
the  future,  I  have  no  doubt  that  the  American  people  would  open  their 
arms  and  their  hearts  as  they  have  done  in  the  past  and,  if.  necessary, 
compel  Congress  to  respond  with  special  legislation. 

As  far  as  legalization  or  "amnesty"  is  concerned,  I  am  frustrated 
by  the  issue  as  so  many  people  are.   A  humane  solution  to  this  difficult 
problem  is  needed,  but  in  our  humanity  for  the  unfortunate  illegal  immigran 
we  must  not  overly  burden  the  American  people.   It  is  frequently  argued 
that  illegal  aliens  in  this  country  are  here  to  work,  not  to  accept  welfare 
and  I  would  agree.   However,  that  does  not  mean  many  of  those  workers 
will  reject  welfare  and  other  benefits  once  they  become  available.   I 
do  not  consider  it  unfair  to  deny  public  assistance  to  the  beneficiaries 
of  amnesty  for  up  to  5  years,  since  current  immigration  law  applies  a 
similar  standard  to  most  aliens  admitted  to  this  country  for  legal 
residence.    To  do  otherwise,  in  my  view,  would  not  only  cause  resentment 
on  the  part  of  those  who  have  obeyed  our  immigration  law,  but  would 
overly  burden  an  already  overburdened  American  people. 
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California  agriculture  is  considp»-pd  one  of  the  most  diversified 
in  the  world,  with  no  one  crop  dominating  the  State's  farm  economy. 
This  is  illustrated  by  the  fact  that  most  cropfe  individually  account  for 
less  than  2  percent  of  the  State's  total  gross  farm  income.   California 
leads  the  nation  by  a  wide  margin  in  the  production  of  fruits  and  nuts 
and  vegetables.  California  accounts  for  50%  of  the  Nation's  cash 
receipts  for   fruits  and  nuts;  while  for  vegetables,  its  share  is  about 
one-third. 

There  is  often  a  mistaken  perception  of  non-Californians  that 
our  state  is  charecterized   by  huge  corporate  monolithic  farms. 
This  may  be  a  result  of  the  fact  that  California   is  so  efficient 
in  its  production,  producing  about  10%  of  our  nation's  total  farm 
products,  on  only  3%  of  the  farm  land.   The  truth  of  the  matter  is 
that  the  average  size  California  farm  was  424  acres  in  1980,  while 
the  national  average  size  farm  was  429  acres  in  that  period. 

The  San  Joaquin  Valley,  a  trough  that  runs  the  length  of  the 
state,  can  be  basically  charecterized  as  predominately  field  crops 
on  the  western  side,   and  mostly  orchards  and  vineyards  on  the 
eastern  side  of  the  valley.      The  Congressional  District 
which  I  represent   covers  both  sides  of  the  valley;  the  growers  on 
the  West  side  produce  generally  less  labor  intensive  commodities,  wherea 
the  generally  smaller  producers  on  the  east  side,  where  a   forty  to 
eighty  acre  orchard  is  common,  have  intense  needs  for  large  numbers  of 
workers  for  a  relatively  short  period  of  time. 

I  would  like  to  submit  for  my   Colleagues  review  a  report  prepared 
by   the   University  of  California  Cooperative  Extension  entitled 
Man  Hour  Requirements  in  Selected  California  Crops.    It  is  the  only 
work  of  its  kind  of  which  I  am  aware  which  outlines,  on  a  monthly 
basis,  the   estimated  man  hours  of  labor  per  acre  used  in  production 
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of  several  major  California  commodities.   It  illustrates   numerous 
examples  of  the  dramatic  increase  in  demand  for  labor  in  the  Central 
Valley,  especially  in  the  months  of  summer  and  fall  harvests  of 
tree  fruits.   Differences  between  the  relative  need  for  labor  are  also 
clearly  illustrated.   Compare,  for  example,  the  labor  requirements  for 
the  harvest  of  Valencia  oranges,  which  are  about  7  to  10  man  hours  per 
acre  over  a  period  of  seven  months  to  that  of  plums,  in  which  a  total 
of  75  man  hours  are  needed  for  a  two  month  harvest  season. 
These  figures  point  up  the  differences  in  the  industries  involved. 
The  point  is  that  a  program  that  will  work  effieciently  in  a  less 
labor  intensive  commodity,  or  a  commodity  that  is  harvested  over  a 
longer  period  of  time,  will  not  necessarily  translate  to  a  highly 
perishable,  highly  volatile  commodity.   I  urge  that  Committee  members 
keep  these  facts  in  mind  as  you  review  proposed  agricultural  proposals 
for  dealing   with  the  need  for  an  expanded,  more  flexible  temporary 
worker  program.   Various  segments  of  the  industry,  because  of  their 
varying  demands  for  labor,  have  varying  needs  for  the  structure  of 
the  program.   For  this  reason,  I  personally  support  the  concept  of 
something  of  a  "two-track"  system;  that  is,  streamlining  of  the 
so-called  "H-2"  program  and  introduction  of  a  new  "free  market" 
approach  for  some  of  the  highly  perishable  commodities,  such  as 
those  grown  in  the  Central  Valley  of  California. 

I  would  like  to  expand  now,  on  some  of  my  specific  concerns 
about  provisions  of  the  proposed  bill,  both  as  it  now  lies  before 
the  Committee,  and  as  the  amendments  of  the  Education  and  Labor 
Committee  as  presented  last  year  would  impact  it. 

The  bill  provides  that  temporary  foreign  workers  can  remain 
for  a  period  to  be  specified  by  the  Secretary  of  Labor,  while 
there  have  been   attempts  to  limit  this  to  no  more  than  8  months 
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during  any  calendar  year.   The  establishment  of  an  8  month  limit  in  any 
calendar  year  fails  to  take  into  account  the  winter  growing  seasons 
found  in  the  South  and  in  the  West.   This  could  force  growers  to 
change  workers  mid-season,  causing  confusion  and  adding  unneeessarily 
to  costs  of  Administration  of  the  program.   I  believe  that  employment 
should  ba  allowed  for  eleven  months,  so  that  workers  may  be  transferred 
from  one  crop  to  another,  and  so  that  all  agricultural  employerswould 
be  treated  equally. 

It  is  further  my  belief  that  the  program  should  be  administered 
by  the  Department  of  Justice,  with  the  advice  and  consent  of  the 
Departments  of  Labor  and  Agriculture.   Immigration   --  both  permanent 
and  temporary  —  is  the  responsibility  of  the  Attorney  General. 
That  responsibility  should  not  be  transferred  to  the  Secretary  of 
Labor  exclusively,  where  H-2  workers  are  concerned. 

There  have  been  attempts  in  the  past  to  require  that  applications 
for  certification  be  filed  by  employers  80  days  in  advance.   While 
it  is  true  that  present  Labor  Department  regulations  require  that 
employers  file  at  least  80  days  prior  to  date  of  need,  practice 
has  shown  that  many  employers  file  even  as  much  as  90  days  in  advance 
in  order  to  assure  that  applications  will  be  approved  in  time. 
The  problem  is  that  it  is  virtually  impossible  for  employers  to  predict 
with  any  degree  of  accuracy  the  date  that  he  will   harvest  90  days 
in  advance.   Weather  conditions  greatly  impact  the  timing  of  harvest 
one  way  or  another.   As  an  example,  unusually  warm  weather  may  accellera 
the  time  of  harvest   greatly,  while  cool  weather  or  overcast  skies 
may  cause  substantial  delays.   The  program  must  have  adequate  flexibilit 
to  meet  the  needs  of  employers  in  this  regard  --  once  again,  particularl 
in  the  highly  perishable  commodities  such  as  cherries  and  strawberries. 
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I  am  certainly  in  agreement  with  those  who  want  to  make 

certain  that  the  temporary  worker  program  is  NOT  used  by  employers 

to  break  strikes.   I  would  strongly  oppose  the  use  of  this  program 

for  such  purposes.   Even  during  the  time  of  harvest,  I  am  informed 

that  growers  share  my  opinion  that  an  H-2  or  other  temporary  alien 

worker  should  not  be  certified  for  the  purpose  of  becoming  a 

strikebreaker.   Crafting  the  language  to  define  a  strike,  however, 

may  be  a  somewhat  difficult  task.   I  support  the  inclusion  of  language 

which  would  prohibit  certification  for  the  program  if  there  is  a 

lawfull  strike  by  a  majority  of  the  workers,  or  a  lockout  involving 

work  stoppage  of  workers  is  in  progress  in  the  occupation  and 

at  the  place  of  employinent . 

The  question  of  provision  of  housing  under  a  temporary  alien 

worker  program  will  continue  to  be  a  problem  --  particularly  for 

my  40  acre  growers  of  trees  and  vines.   Larger,  diversified  farming 

has 
entities,  where  grower \a   variety  of  crops  with  harvest  period  stretched 

over  an  extended  period  of  time,  such  as  the  corporate  entity  found  in 

the  lower   San  Joaquin  Valley,  can  afford  to  provide  housing  for  his 

workers.   Cost  of  construction  and  maintainence   can  be  spread  over 

a  period  of  many  months.   On  the  other  hand,  consider  the  40  acre 

raisin  farmer  who  hires  people   outside  his  own  family  only  during 

the  harvest. . .and  then  needs  200  employees  to  pick  the  grapes  and 

turn  the  trays  ...  for  just  one  month  out  of  the  year... This  farmer 

simply  cannot  afford  the  expense  of  actually  physically  providing 

the  housing.   Arrangements  for  an  "in  lieu  housing  allowance"  certainly 

makes  sense,  and  are  crucial  to  making  this  program  workable  for  our 

small   specialty  crop  growers.   Should  additional  study  show  that 

temporary  housing  (ie,  in  hotels  or  in  other  arrangements)  are  not 
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generally  available  at  the  time  and  place  needed,  perhaps  we  should 
consider  some  sore  of  cooperative  agreement  for  the  provision  of 
federal  housing  for  such  employees,  reimbursed  by  the  growers  involved 
in  the  program. 

In  short,  I  feel  we  must  search  out  creative,  flexible  approaches 
to  meet  the  needs  of  the  Agricultural  industry.   I  am  aware  of  a  number 
of  on-qoinq  programs  in  the  industry  to  attempt  to  seek  lonq-term 
solutions  to  labor  needs.   I  have  been  working  to  put  aqricultural 
employers  in  my  district  in  touch  with  unemployed  labor  forces,  such  . 
as  the  Hmong ,  which  I  view  as  a  good  step  to  expanded  cooperation. 
Changes  in  employment  practices  must  come  slowly —  and  with  careful 
consideration  of  the  precarious  nature  of  the  current  farm  income 
picture. 

I  would  be  pleased  to  provide  the  Committee  with  any  additional 
information   to  further  clarify  the  needs  of  the  agricultural  community. 
Thank  you  for  this  opportunity  to  speak  before  you. 

Mr.  Mazzoli.  Thank  you  very  much.  I  appreciate  that. 

Let  me  take  a  little  gentle  issue  with  my  dear  friend.  He  says  it 
was  unfair,  unfortunate,  having  to  do  with  discrimination.  The  gen- 
tleman and  I  have  talked  many  times.  I  think  that  this  committee 
wrestled  long  and  hard.  I  think  the  gentleman  would  have  to  con- 
cede the  bill  is  dramatically  better  than  the  Senate  version  of  the 
bill,  dramatically  better  than  the  way  it  started  out,  only  because 
this  committee  listens. 

To  say  that  it  is  unfair  and  unfortunate,  certainly  it  is  the  gen- 
tleman's position;  he  is  entitled  to  it.  But  I  think  that  the  poten- 
tials that  are  in  the  bill  can  be  made  better.  We  hope  we  can  find 
better  formulations.  But  they  represent  the  work  of  Congressman 
Frank  and  Congressman  Rodino  and  other  ones  who  have  at  the 
full  committee  markup  inserted  language  which  certainly  takes  a 
giant  step  in  the  direction  of  protecting  against  unwitting  discrimi- 
nation. 

Mr.  CoELHO.  I  would  just  point  out,  Mr.  Chairman,  if  you  don't 
mind  if  I  interrupt 

Mr.  Mazzoli.  Sure. 

Mr.  CoELHO.  Mr.  Frank  and  Mr.  Rodino  happen  to  be  good 
friends  of  mine,  as  you  well  know,  particularly  Mr.  Frank,  because 
of  a  lot  of  reasons.  But  I  would  submit  to  you  that  neither  of  those 
gentlemen  are  from  the  Southwest  or  the  West,  and  neither  of 
those  gentlemen  have  large  reputations  of  the  type  of  people  or 
concerns  that  a  lot  of  us  in  California  and  Texas  and  those  areas 
have. 

I  would  hope  that  your  expertise  is  not  limited  only  to  those,  but 
is  received  from  some  of  us  from  those  areas  of  the  country. 

Mr.  Mazzou.  I  think  the  gentleman  would  not  want  to  leave  the 
impression  this  committee  has  done  anything  but  be  forthcoming.  I 
mentioned  those  two  gentlemen  only  because  they  have  spent  their 
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respective  lifetimes  working  in  behalf  of  the  people  who  have  been 
discriminated  against,  regardless  of  where  they  are  and  who  they 
are.  So  certainly,  we  will  do  everything  we  can. 

The  gentleman  and  I  have  talked  at  length  about  the  peculiar 
nature  of  perishable  agriculture  as  opposed  to  the  other  kind.  The 
gentleman  from  Kentucky  who  was  born  in  the  city  and  never  saw 
a  farm  until  quite  late  in  his  life  has  learned  a  great  deal  in  a 
short  time  about  agriculture.  It  is  almost  like  all  you  ever  wanted 
to  know  about  agriculture  and  were  afraid  to  ask.  That's  what  I 
have  learned. 

I  am  trying  or  will  try,  I  can  assure  you  of  that,  Tony,  to  work 
language  in  here  which  to  the  extent  it  can  be  done  recognizes  the 
difference  between  crops  that  can  be  harvested  several  days  on 
either  side  of  a  date  and  those  which  have  a  critical  period  of  hours 
on  each  side  of  that  date. 

Of  course,  as  you  know,  part  of  what  has  been  done  in  the  com- 
mittee, which  I  might  say  is  objected  to  by  many  people  right  in 
this  room  today,  in  drafting  the  H^,  was  to  try  to  make  it  flexible 
and  responsive  and  usable  to  agriculture. 

But  there  are  those  who  say  that  you  don't  need  that  at  all.  The 
fact  is,  you  need  the  identical  labor  language  which  was  reported 
as  an  alternative  which,  of  course,  in  my  judgment  makes  the  pro- 
gram totally  unworkable. 

So  we  certainly  want  to  help  you  in  that  respect. 

Lastly,  the  referral,  the  gentleman  will  be  happy  to  know,  has 
been  brought  up  by  a  number  of  people  from  agricultural  States.  I 
think  that  the  committee  is  disposed  to  suggest  that  if  a  person  is 
referred  by  a  State  or  Federal  employment  agency,  they  should  be 
able  to  take  that  person,  sight  unseen,  and  if  it  turns  out  that  the 
State  agency  was  derelict  and  didn't  winnow  out  the  undocumented 
from  the  documented,  that  is  a  matter  that  the  law  authorities 
would  take  up  with  the  State  or  the  Federal  Government,  not  with 
the  particular  employer. 

Mr.  CoELHO.  You  understand,  Mr.  Chairman,  in  the  State  law,  it 
is  illegal  for  the  State  Department  of  Employment  to  ask  if  some- 
body is  documented  or  not? 

Mr.  Mazzoli.  We  were  also  told  that,  and  we  hope  we  can  make 
some  kind  of  an  adjustment  to  accommodate  that  fact,  that  there 
are  certain  privacy  laws  and  other  regulations. 

My  time  has  expired.  The  gentleman  from  Texas  is  recognized. 

Mr.  Hall.  I  have  no  questions. 

Mr.  Mazzoll  The  gentleman  from  Florida. 

Mr.  McCollum.  I  have  no  questions. 

Mr.  Mazzoll  Tony,  thank  you  very  much. 

Mr.  CoELHO.  Thank  you,  Mr.  Chairman. 

Mr.  Mazzoll  We  now  welcome  Chairman  Ed  Roybal,  the  gentle- 
man from  California. 

The  chairman's  statement  is  made  a  part  of  the  record.  The 
chairman  is  recognized. 

TESTIMONY  OF  EDWARD  ROYBAL,  U.S.  REPRESENTATIVE  FROM 
THE  25TH  DISTRICT  OF  THE  STATE  OF  CALIFORNIA 

Mr.  Roybal.  Thank  you,  Mr.  Chairman. 
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My  name  is  Edward  R.  Roybal.  I  represent  the  25th  District  of 
the  State  of  California. 

Mr.  Chairman,  I  would  first  of  all  like  to  thank  you  for  the  op- 
portunity that  you  have  given  me  and  other  Members  of  the 
House,  interested  citizens,  and  others  who  will  testify  before  your 
committee.  I  think  it  is  commendable  that  the  committee  is  listen- 
ing to  this  testimony. 

I  realize  that  you  have  a  very  difficult  task.  No  matter  what  this 
committee  does,  there  will  be  opposition  somewhere. 

It  is  my  understanding  that  the  bill  that  you  have  before  you  is 
the  identical  bill  you  had  last  year.  If  that  bill  is  taken  to  the 
House,  it  will  meet  with  the  same  opposition.  There  will  be  a  long 
debate,  no  doubt,  on  a  piece  of  legislation  that  will  not  meet  with 
the  approval  of  the  vast  majority  of  Members  of  the  House  of  Rep- 
resentatives and  perhaps  not  even  the  Senate  of  the  United  States. 

But  it  is  also  my  understanding  that  the  bill  that  was  introduced, 
identical  to  that  of  last  year,  is  just  a  starting  point;  that  this  com- 
mittee is  willing  to  listen  and  consider  other  recommendations  that 
have  already  been  made  by  those  who  have  testified  before  me. 

Mr.  Chairman,  I  believe  this  to  be  a  proper  position  for  the  com- 
mittee to  take.  I  do  not  wish  to  take  the  time  of  the  committee  to 
go  over  each  item  of  the  bill.  The  real  purpose  of  my  being  here 
this  morning  is  to  urge  the  committee  to  consider  the  testimony 
that  has  been  presented  for  and  against  the  bill  and  to  bring  to  the 
House  a  compromise  version  of  a  bill  that  may  have  the  support  of 
the  House. 

May  I  again  repeat  to  you  that  no  matter  what  compromise  you 
bring,  no  matter  what  bill  you  present,  it  will  not  have  unanimous 
support.  There  will  be  opposition  to  almost  every  article.  But  I 
think  the  one  thing  that  this  committee  must  do  is,  first  of  all,  to 
examine  the  reasons  for  the  influx  of  illegal  aliens  into  the  United 
States. 

There  is  no  doubt  that  there  is  a  difference,  an  economic  imbal- 
ance, between  Mexico  and  other  Latin  American  countries,  and  the 
United  States.  And  as  long  as  that  continues,  the  influx  of  workers 
coming  into  this  Nation  will  continue  to  increase. 

They  come  because  they  believe  that  there  are  jobs  here  in  the 
United  States;  and  that  there  are  more  jobs  here  than  there  are  in 
their  country.  And  in  many  instances,  it  is  my  belief  that  these 
men  and  women  are  exploited  by  employers  here  in  the  United 
States. 

The  truth  of  the  matter  is  that  testimony  after  testimony  has  m- 
dicated  that  employers  in  this  nation  like  to  hire  those  who  come 
from  other  countries  because  of  their  dedication  to  work.  They  feel 
that  they  get  more  for  their  dollar  than  they  do  when  they  hire 
someone  from  this  Nation. 

I  was  told  on  many  occasions  by  employers  that  they  do  this  be- 
cause they  get  their  dollar's  worth;  they  find  no  absenteeism  on 
Fridays  or  on  Mondays,  in  contrast  to  those  of  us  who  were  raised 
here  and  are  in  the  working  force. 

As  I  examine  the  situation,  I  think  there  is  a  great  deal  of  truth 
to  that.  These  are  some  of  the  things  that  must,  of  course,  be  con- 
sidered as  you  write  this  legislation. 
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It  is  my  understanding,  Mr.  Chairman,  that  there  are  three  titles 
that  must  be  in  this  bill.  In  discussion  with  you  and  other  members 
of  the  committee,  I  was  told  that  the  three  titles  or  three  sections 
that  must  be  in  this  bill  are  sanctions,  legalization,  and  the  H^  pro- 
gram. I  am  going  to  discuss  those  three  subjects  with  you  briefly. 

I  know  that  you  received  testimony,  too  many  words,  perhaps,  on 
this  subject  matter. 

Mr.  Mazzoli.  It  is  a  good  statement,  though. 

Mr.  RoYBAL.  First  of  all,  let  me  say  that  the  bill  as  it  is  now  writ- 
ten, the  same  bill  that  was  presented  to  the  House  last  year,  is 
completely  unsatisfactory.  We  must  do  something  about  amending 
or  preparing  a  compromise  bill  that  would  come  to  the  House  of 
Representatives  as  soon  as  possible. 

With  regard  to  sanctions,  we  firmly  believe  that  a  combination  of 
civil  and  criminal  with  penalties  will  definitely  result  in  discrimi- 
nation, as  has  already  been  stated  by  my  colleague  from  California, 
Mr.  Coelho;  and  that  the  discrimination  aspect  of  this  provision  is 
not  being  addressed  in  the  bill. 

The  bill  places  the  responsibility  on  the  employer.  I  believe  that 
to  work,  that  responsibility  should  be  on  the  immigration  authori- 
ties. However,  it  seems  to  me  that  something  can  be  worked  out 
with  regard  to  this  particular  provision. 

We  must  carefully  examine  the  committee's  recommendation 
with  regard  to  an  identification  system,  I  feel  that  there  are  many 
flaws  in  the  recommendation  made  by  the  committee  but  that  that 
also  can  be  addressed  and  something  done  about  making  it  more 
equitable,  fairer,  seeing  to  it  that  the  civil  rights  of  individuals  are 
not  violated. 

Now,  the  second  item  is  that  of  legalization.  I  am  going  through 
this  very  rapidly,  Mr.  Chairman,  because  I  realize  time  is  of  the 
essence. 

Mr.  Mazzoli.  Thank  you  very  much. 

Mr.  RoYBAL.  But  in  this  matter  of  legalization,  the  bill  proposes  a 
two-tier  system  of  legalization. 

We  feel  that  there  should  only  be  one  tier;  that  if  legalization  is 
proper  to  be  recommended  to  the  House,  that  it  should  be  one  form 
of  legalization  with  one  date — perhaps  January  1982. 

It  should  be  a  legalization  procedure  that  sets  specific  require- 
ments for  documentation  so  that  those  individuals  would  know  ex- 
actly what  it  is  that  they  need  to  satisfy  for  legalization. 

It  is  my  understanding,  Mr.  Chairman,  that  the  immigration  au- 
thority, even  though  you  have  no  reported  bill  as  yet,  already  has  a 
plan  for  the  legalization  of  millions  of  individuals  in  the  United 
States. 

As  we  carefully  examine  that  plan  by  the  Department  of  Immi- 
gration, we  find  that  it,  too,  violates  the  rights  of  individuals.  You 
know,  they  are  very  aggressive,  and  I  suppose  that  this  is  natural 
with  those  who  deal  with  that  subject  matter.  But  the  presentation 
that  was  made  to  us  by  the  immigration  authorities  themselves 
clearly  indicates  that  a  great  deal  has  to  be  done  to  keep  them 
from  doing  things  that  would  violate  the  rights  of  individuals. 

We  were  told  that  it  is  estimated  that  there  are  in  the  United 
States  anywhere  between  4.5  and  6  million  people  without  docu- 
ments. I  suppose  that  they  are  referring  to  people  who  come  to  the 
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United  States  from  this  hemisphere  alone.  Nothing  was  said  in  this 
presentation  about  those  who  come  from  Europe,  which  may  be  an- 
other 4  million;  nothing  was  said  about  them. 

The  end  result  is  that  there  was  no  specific  plan  for  those  who 
would  not  qualify,  stating  to  those  who  were  briefed  that  1.5  mil-  j 

lion  will  probably  be  legalized,  1.5  million  out  of  6  million.  The 
question  arises  what  is  going  to  be  done  to  the  other  4  or  4.5  mil- 
lion people?  How  are  they  going  to  be  handled? 

The  immediate  answer  is  we  are  going  to  ship  them  all  back. 
What  is  going  to  happen  to  the  families  of  those  individuals? 
Maybe  a  member  of  the  family  does  not  qualify,  but  others  do. 
Here  again  we  see  the  separation  of  families.  How  are  you  going  to 
provide  for  the  rights  of  those  individuals? 

Which  brings  us  then  to  one  other  important  subject  matter  that 
we  discussed  during  last  year's  debate.  That  is  the  matter  of  the 
unification  of  families.  You  probably  remember  that  that  was  the 
subject  matter  of  great  debate.  I  was  told  then  that  that  was  not  in 
the  bill;  that  the  Senate  provision  that  dealt  adversely  with  this 
subject  matter  was  not  part  of  the  House  legislation.  I  compliment- 
ed the  committee  for  that  fact. 

But  the  truth  of  the  matter  is  that  it  is  still  in  the  Senate  ver- 
sion. If  the  vote  is  taken  on  that  one  item,  and  if  the  vote  is  so 
overwhelming  as  it  was  last  year,  it  is  going  to  be  very  difficult  for 
the  chairman  of  the  committee  to  agree  to  any  compromise. 

It  seems  to  me  that  the  Senate  subcommittee,  too,  should  careful- 
ly consider  before  it  brings  out  the  legislation  to  the  full  committee 
the  advice  given  by  the  ladies  and  gentlemen  who  have  testified 
before  you.  I  think  that  this  matter  of  family  unification,  among  all 
the  things  that  can  be  done,  should  be  the  subject  matter  of  great 
consideration  by  this  committee  and  that  the  civil  rights  of  individ- 
uals not  be  violated. 

The  other  thing  that  concerns  me  with  regard  to  legalization  is 
that  there  is  very  little  said  about  providing  funds  for  the  adjust- 
ment of  thousands  of  individuals  in  the  United  States  that  today 
surround  the  courthouses  in  Los  Angeles  and  Miami  and  every 
large  city  with  only  two  clerks  or  three  clerks  to  take  care  of  theni. 

They  are  there  early  in  the  morning.  The  offices  don't  open  until 
8  o'clock,  but  they  are  there  at  6.  Many  of  them  just  stay  there  all 
night  in  order  to  be  the  first  in  line. 

We  have  not  been  able  to  provide  the  funds  that  are  necessary  to 
have  them  adjust  their  status.  They  are  eligible  now.  They  don't 
have  to  come  forward;  they  already  have.  We  don't  provide  the 
funds  for  their  adjustment.  That  is  a  subject  matter  that  should  be 
addressed  by  this  committee  with  funds  provided  in  the  legislation 
that  you  have  before  you. 

I  think  we  must  look  again  at  the  1976  amendment  that  reduced 
the  quota  from  Mexico  from  40  to  20.  I  think  that  that  is  a  subject 
matter  that  we  all  agree  on  should  be  carefully  considered  by  this 
committee. 

Now,  just  a  moment  ago,  Mr.  Chairman,  my  colleague  from  Cali- 
fornia testified  and  took  a  position  in  favor  of  the  H^  program.  He 
said  this  was  a  move  in  the  right  direction. 

Here  is  an  example  of  what  I  meant  when  I  said  that  you  are  not 
going  to  please  everyone  regardless  of  what  is  done  in  the  legisla- 
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tion  that  you  present  to  the  House.  I  don't  agree  with  my  colleague 
from  California  that  this  is  a  move  in  the  right  direction. 

I  think  the  H^  program  as  proposed  in  the  legislation  that  you 
introduced  this  year  and  as  proposed  in  the  legislation  that  we  con- 
sidered last  year  is  inconsistent.  On  the  one  hand,  we  impose  sanc- 
tions against  employers,  and  on  the  other,  we  tell  employers  you 
can  have  all  these  legal  individuals,  any  number  that  you  want, 
with  no  cap  on  the  H^  program  if  you  so  desire. 

I  am  concerned  not  so  much  with  the  numbers  that  are  to  come 
in,  but  with  the  program  itself,  concerned  about  the  fact  that  it  is  a 
back-door  way  of  bringing  into  this  country  another  Bracero  pro- 
gram which,  in  my  opinion,  was  a  fiasco  for  it  lasted  too  long.  The 
Bracero  program  served  its  purpose  during  the  war,  but  for  it  to  be 
in  existence  for  more  than  20  years,  it  just  seems  to  me  too  much 
of  a  very  bad  thing  that  did  some  good. 

This  H^  program  in  my  opinion  is  the  same  kind  of  a  program. 
But  it  doesn't  have  the  benefit  of  some  of  the  protections  that  we 
had  during  the  Bracero  era. 

For  example,  these  men  come  in  without  physical  examination, 
but  we  all  know  that  the  incidence  of  tuberculosis  and  other  com- 
municable diseases  and  diseases  that  we  haven't  even  heard  of 
before  is  increasing  in  this  Nation— tuberculosis  particularly. 

It  seems  to  me  that  if  such  a  program  is  going  to  be  put  in  place, 
we  should  protect  the  health  and  welfare  of  the  people  of  the 
United  States  and  that  some  system  of  screening,  health  screening, 
should  be  made  available. 

It  is  also  my  understanding  based  on  statistics,  studies  that  have 
been  made,  that  when  these  people  come  into  the  United  States, 
they  just  remain  here;  they  don't  go  back  to  their  country. 

Since  there  is  no  particular  compulsion  for  them  to  return,  they 
want  to  stay  here,  and  they  remain  here.  Something  must  be  done 
if  an  H2  program  is  to  be  put  in  place  about  that  particular 
system— perhaps  not  paying  these  individuals  until  they  are  ready 
to  board,  ready  to  go  back  to  their  country  of  origin. 

All  of  these  things  are  subject  matters  that  must  be  considered. 
And  while  I  don't  agree  with  my  colleague  from  California,  this, 
too,  perhaps  can  be  compromised. 

I  believe  that  you  have  a  tough  task,  Mr.  Chairman.  I  think  and 
I  hope  we  can  be  of  help  to  one  another  so  that  when  you  present 
this  legislation  to  the  full  committee,  it  is  one  that  is  based  on  com- 
promise based  on  understanding,  and  based  on  compassion.  For 
this  is  a  subject  matter  that  will  affect  millions  of  people.  Some 
will  remain  in  the  United  States,  but  the  vast  majority  of  these 
people  have  only  one  destiny,  and  that  is  to  be  rounded  up  as  cattle 
as  they  were  in  the  thirties  and  have  been  recently  in  immigration 
raids  in  the  United  States,  and  carted  back  to  their  country  of 
origin,  only  to  return  in  many  instances  before  the  return  of  the 
bus  that  took  them  to  the  border. 

This  is  a  difficult  task,  and  I  wish  you  every  success  in  address- 
ing this  tremendous  problem. 

[The  complete  statement  follows:] 
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STATEMENT  CF  HON.  EDWARD  R.  ROYBAL.  M.C.  BEFORE  THE  JUDICIARY  SUBCOMMITTEE  ON 
IMMIGRATION.  REFUGEES  AND  INTERNATIONAL  LAW 

March  16,  1983 


Mr.  Chairman,  thank  you  for  this  opportunity  to  appear  before  your  subccsmnittee 
to  discuss  the  concerns  that  I  have  with  regard  to  the  introduction  of  H.R.  1510, 
which  is  the  same  bill  as  reported  out  by  the  House  Judiciary  Comnittee  last  year. 
It  is  my  understanding  from  oi/r  cor^versation  last  month  that  you  regard  the  intro- 
duction  of  your  bill  as  a  starting  point  for  serious  discussion  and  that  you  are 
most  interested  in  listening  carefully  to  tny  concerns  as  well  as  ^hose  of  others. 

With  that  in  mind,  I  would  like  to  begin  by  addressing  the  problens  related  to 
employer  sanctions  as  proposed  in  your  bill.  This  section  will  impose  criminal 
penalties  and  civil  fines  on  employers  who  knowingly  hire  undocumented  workers. 
I  firmly  believe  that  the  impact  sanctions  will  have  on  undocumented  immigration 
will  not  outvjeinh  the  discrimination  they  will  cause  in  this  country.    ^^^   combi- 
nation of  civil  and  criminal  penalities  with  fines  for  failure  to  comply  with  paper- 
work requirements  on  hiring  will  have  a  chilling  effect  on  employers  who  will  do 
everything  possible  to  avoid  trouble  or  hassles  with  Department  of  Justice  officers. 
There  is  no  doubt  in  my  mind  that  employers  will  act  to  hire  only  "safe"  looking 
workers  and  refrain  from  hiring  U.S.  citizens  or  legal  residents  who  look  or 
sound  "foreign."  How  can  we  expect  employers  to  act  otherwise  when  they  are 
now  burdened  with  the  task  of  examining  identification  documents  of  a  potential 
employee  --  documents  that  can  be  easily  forged  and  sold  underground  --and  then  having  to 

make  some  determination  of  that  employee's  legal  status.  Any  practical  businessman  is 
going  to  play  it  safe  and  hire  only  those  he  knows    Department  of  Justice  officers 
will  not  regard  as  suspect.  My  concerns  over  the  impact  and  effectiveness  of 
sanctions  is  based  on  the  following  facts: 
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•  Last  fall,  an  INS  regional  office  in  Utah  issued  a  letter  threatening  employers 

with  sanctions  unless  they  turned  over  employees  who  did  not  have  work 
authorization,  and  consequently,  employers  began  laying  off  workers 
en  masse. 
0  As  early  as  last  January,  1982,  following  the  announcement  of  the  Select 
Conmission  and  the  Reagan  Administration  reconmendation  for  employer 
sanctions,  companies  in  southern  California,  already  fearful  of  sanctions, 
asked  employees  for  work  verification  within  10  days,  or  else  be  laid  off. 

•  Further,  during  the  period  from  April  to  July,  1982,  in  the  aftermath  of 

the  INS'  "Operation  Jobs,"  there  were  reports  of  lay-offs,  with  Legal 
Service  offices  throughout  the  country  being  contacted  by  employees  laid 
off  because  of  the  threat  of  sanctions. 

•  Interviews  with  26  randomly  selected  employers  who  had  been  hit  by  the 

"Operation  Jobs"  raids  in  five  major  cities  revealed  that  nearly  all 
U.S.  workers  who  took  the, vacated  jobs  left  within  a  few  days  or  weeks, 
largely  because  of  the  low  wages,  long  hours  and  poor  working  conditions. 

•  The  comitment  to  enforcement, inherent  in  any  success  of  the  sanctions  program 

does  not  exist  at  this  time.  An  August  31,  1982  report  by  the  General 
Accounting  Office  on  the  enforcement  of  laws  regarding  employment  of 
aliens  in  selected  countries  states  that  "such  laws  were  not  an  effective 
deterrent  to  sterming  illegal  employment."  One  of  the  reasons  was  that 
the  laws  were  not  being  effectively  enforced  and  sufficient  personnel  was 
lacking. 

•  Protections  against  discrimination  are  not  sufficient  in  this  bill,  despite 

the  fact  that  the  bill  requires  that  the  Civil  Rights  Commission  monitor 
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the  Implementation  and  enforcement  of  employer  sanctions  and  ip"estigate 
allegations  of  discrimination.   It  is  already  well  known  that  the  Civil 
Rights  Commission  has  already  analyzed  the  impact  of  employer  sanctions 
and  has  reconmended  and  testified  against  their  adoption. 
•  The  bill  does  not  address  the  issue  of     economic  development  and  other 
crucial  factors  that  affect  the  flow  of  illegal  immigration  into  the 
U.S.  The  movement  of  people  from  areas  of  labor  scarcity  to  areas  of 
"perceived"  need  is  both  a  natural  and  historic  phenomenon.  With  Mexico, 
for  example,  we  see  a  migratory  problem  that  is  deeply  embedded  in  the 
structure  cf  the  international  labor  market  that  unites  the  two 
countries.   The  U.S  Ambassador  to  fiexico,  lir.  John  Gavin,  raised 
similar  concerns  in  a  memo  to  the  State  Department  last  fall. 

I  continue  to  be  baffled  by  certain  inconsistencies  affecting  this 
legislation.         The  underlying  urgency  in  pressing  legislation  is  the 
apprehension  that  we  have  lost  control  of  our  borders.  Time  and  time  again, 
I  have  heard  my   colleagues  state  that  we  have  to  curtail  the  influx  of  undocumented 
workers  who  are  supposedly  taking  jobs  away  from  domestic  workers.  Yet,  when  the 
Conmittee  passed  a  backdoor  Bracero  program  --  as  outlined  in  Title  II  of  this  bill  — 
few  rose  to  protect  the  interest  of  domestic  workers.  My  overriding  concern  is  the 
possibility  that  the  H-2  program,  as  offered  by  this  bill,  will  lead  to  a  revival  of  the 
Bracero  program  such  as  the  one  this  country  used  to  employ  4  and  5  million  Mexican 
temporary  guestworkers  from  1942-1964.   Let's  look  at  the  facts: 

•  The  experience  of  the  Bracero  program  has  clearly  shown  us  that  reliance  on 
temporary  foreign  labor  creates  many  domestic  and  international  problems. 
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The  Bracero  program  was  terminated  because  of  the  many  Mexican  workers 
who  were  subjected  to  exploitation  and  discrimination.  Other  European 
countries  have  also  recently  curtailed  the  use  of  guestworkers  because 
of  similar  problems. 

•  This  bill  overlooks  the  weaknesses  and  problems  which  now  exist  in  the 

H-2  program.  The  changes  adopted  facilitate  the  entry  of  hundreds  of 
thousands  of  temporary  foreign  workers,  thus  increasing  the  economic 
incentives  for  recruiting  H-2  workers.  This  will  only  increase  this 
country's  dependence  on  cheap,  foreign  labor  to  the  detriment  of  U.S. 
migrant  workers. 

•  Most  restrictions  which  protect  domestic  workers  have  been  weakened.  The 

shortening  of  the  certification  period,  change  of  the  recruitment  standard 
and  dilution  of  the  role  of  the  Department  of  Labor  in  the  process  all 
contribute  to  the  erosion  of  protections  for  domestic  workers.  Displace- 
ment of  U.S.  agricultural  workers  is  likely  to  occur. 

•  Expansion  of  the  H-2  program  as  outlined  by  this  bill  will  serve  to  encourage 

more  undocumented  immigration.  As  our  experience  with  the  Bracero  program 
showed  us,     undocumented  immigration  is  spurred  by  the  fact  that 
work  appears  to  be  so  plentiful  here  that  it  cannot  be  done  by  our  own 
labor  force. 

Finally,  H.R.  1510  provides  for  the  legalization  of  certain  undocumented  workers 
who  have  been  here  prior  to  January  1,  1980.  While  I  agree  that  a  legalization 
program  is  certainly  an  essential  component  of  any  inriigration  reform  legislation, 
I  firmly  believe  that  it  must  be  both  comprehensive,  equitable  and  easy  to  implement  in 
order  to  be  effective.  It  is  in  the  best  interests  of  this  country  to  bring  this 
large  class  of  persons 
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into  the  mainstream  of  our  society  and  under  the  protection  of  our  laws.  This 
bill,  unfortunately,  does  not  come  close  to  addressing  this  pressing  problem. 
The  legalization  provisions  are  restrictive,  capricious,  unecessarily  complicated 
and  vague,  thereby  decreasing  the  possibility  that  few  of  those  who  qualify  will 
come  forward.  My  essential  concerns  are  based  on  the  following  facts: 
•  The  proposed  1980  cutoff  date  will  leave  many  undocumented  workers  without 
any  means  of  legalizing  their  status,  and  will  continue  to  perpetuate  a 
large  underclass  of  aliens  who  have  strong  family  and  community  ties. 


•  The  bill  creates  a  stigmatizing  "temporary  resident"  category  that  will  have  the 
effect  of  deterring  many  undocumented  aliens  from  coming  forward  to  apply. 
Our  recent  experience  with  the  immigrant  group  known  as  the  "Silva  class" 
(created  as  the  result  of  the  INS'  misallocation  of  145,000  visas  for  Cuban 
refugees)  should  have  taught  us  that  intending  inmigrants  will  be  extremely 
hesitant  to  come  forward  for  an  adjustment  of  status  they  perceive  as  only 
"temporary." 

0  The  strict  eligibility  requirements  outlined  in  the  bill,  as  well  as  the  lack 
of  definition  as  to  exactly  what  type  of  documentation  will  be  accepted  will 
also  discourage  many  aliens  from  coming  forward.  The  documentation  the  INS 
has  traditionally  required  to  prove  residency  (such  as  that  required  to  adjust 
to  permanent  status  under  Section  249  of  the  Immigration  and  Nationality  Act) 
may  be  difficult  for  many  undocumented  aliens  to  produce  to  prove  continuous 
residency,  such  as:   rent  or  tax  receipts,  employment  records,  census  records, 
bankbooks,  etc.  This  will  be  especially  difficult  for  domestics  and  highly 
transient  workers. 
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•  This  bin  prohibits  newly  legalized  aliens  from  receiving  many  of 

the  benefits  for  which  they  will  nonetheless  be  paying  taxes,  largely  based 
on  the  assumption  that  once  legalized,  all  these  people  will  quit  working 
and  become  public  charges.  The  fact  is  that  most  studies  show  that 
Mexican  migrants  (legal  and  illegal),  for  example,  pay  taxes  consistent 
with  their  earnings  and  make  a  substantial  contribution  to  the  finances 
of  public  services.  The  majority  of  undocumented  aliens  have  social 
security,  federal  and  state  income  tax  witheld  from  their  salaries.  Many 
undocumented  aliens  do  not  file  annual  income  tax  returns,  thereby  foregoing 
federal  income  tax  refunds. 

In  order  to  obtain  a  clear  understanding  of  the  cost  issue,  I  have  surveyed 
the  present  available  literature  on  the  subject  and  have  summarized  my  findings, 
which  I  would  like  to  submit  for  the  record.  This  sunmary  greatly  substantiates 
my  claim  that  these  aliens  are  tax  paying  residents  and  contribute  significantly  tp 
federal,  state  and  local  revenues. 

In  light  of  the  concerns  I  have  outlined  here,  I  have  attempted  to  look  carefully 
at  possible  remedies  and  intend  to  introduce  very  soon  my  own  immigration  reform  bill, 
I  believe  my  bill  offers  a  sound  basis  for  serious  discussions  among  all  parties  who 
are  committed  to  fashioning  a  measure  that  protects  the  constitutional  and  civil 
rights  of  people  while  achieving  a  balance  of  interests. 
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Mr.  Mazzoli.  Thank  you.  I  certainly  thank  the  gentleman  from 
California  for  his  comments  today  and  for  his  comments  about  the 
work  the  subcommittee  has  done.  I  am  very  proud  of  my  colleagues 
and  the  subcommittee  work  product.  I  think  that  it  certainly  re- 
flects a  willingness  on  our  part  to  listen  to  all  sides  and  it  ex- 
presses a  devotion  on  our  part  to  try  to  accommodate  as  many  in- 
terests as  possible. 

The  gentleman  from  California  talks  about  the  legalization,  the 
employer  sanction,  the  H^  program,  mentions  the  potential  for  un- 
intended discrimination.  He  talks  about  the  ID  system  and  the 
need  to  make  it  more  fair  and  equitable.  He  mentions  the  need  to 
go,  in  his  judgment,  to  a  one-tier  approach  to  legalization  and  have 
the  kind  of  documentation  and  INS  system  for  accepting  people  for 
legalization  in  a  way  that  they  are  not  subject  to  dangers  or  to  de- 
portation, for  example,  if  they  don't  have  the  exact  paperwork. 

The  gentleman  mentions  the  need  to  remember  family  unifica- 
tion as  an  underlying  element  of  the  spirit  of  this  country  and  the 
fact  that  the  Senate  bill  is  defective  in  this  particular  area  and  for 
us  to  be  very  watchful  of  that.  And  the  gentleman  is,  of  course,  the 
distinguished  chairman  of  a  subcommittee  of  the  appropriations 
committee  and  talks  about  funds  needed  to  implement  the  bill. 

The  gentleman  will  be  pleased  to  know  that  the  subcommittee 
has  clearly  and  early  on  expressed  its  determination  that  in  the 
bill,  not  separately,  not  by  way  of  supplemental,  but  in  the  bill  will 
be  written  the  funding  needed  to  implement  the  bill  as  well  as  to 
continue  the  work  that  INS  is  currently  doing. 

In  other  words,  you  really  have  a  two-phase  program.  INS  can't 
do  what  it  is  now  charged  to  do — and  I  don't  mean  just  the  border, 
because  we  are  talking  about  the  public  service  that  they  render, 
too.  I  might  say  we  will  be  looking  to  him  the  gentleman  to  help  us 
in  that  quest  for  money. 

The  last  thing  the  gentleman  mentions  is  the  H^  program.  The 
previous  witness,  our  friend  from  California,  Mr.  Coelho,  has  a  very 
different  point  of  view.  So  it  shows  you  the  difficulty  the  subcom- 
mittee has. 

I  can  assure  the  gentleman,  the  chairman,  that  not  only  will  his 
comments  be  very  helpful  to  us,  but  he  has  already  been  very  help- 
ful to  us  in  personal  conversations  he  and  I  have  had  as  well  as 
conversations  our  staffs  have  had. 

So  we  look  forward  to  that  kind  of  continuation,  Mr.  Chairman.  I 
also  appreciate  the  just  good  wishes  and  prayers.  If  he  wants  to 
send  lilies  of  the  valley,  they  are  a  pretty  flower.  I  may  need  those 
at  the  end  of  the  line. 

But  if  there  is  a  chance  to  write  a  bill,  we  will  certainly  do  it  and 
be  in  touch  with  the  gentleman. 

Mr.  RoYBAL.  Mr.  Chairman,  I  sincerely  hope  that  we  can  work 
something  out.  It  is  my  intention  to  present  my  version  of  what  the 
bill  should  look  like  within  the  next  few  days — perhaps  before  the 
end  of  2  weeks.  It  is  now  in  preparation.  In  fact,  it  is  completed. 
We  have  to  have  it  checked. 

We  are  taking  this  bill  and  making  it  available  to  various  organi- 
zations throughout  the  country  that  have  been  opposing  the  com- 
mittee bill,  and  seeing  what  kind  of  support  we  have  for  the  bill 
that  I  will  be  presenting. 
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Mr.  Mazzoli.  Thank  you  very  much. 

I  would  say  to  the  chairman  the  quicker  he  can  do  that  the 
better  because  this  is  the  last  day  of  the  hearings.  We  did  suggest 
some  time  to  our  colleagues  for  markup.  That  is  in  the  early  part 
of  April. 

So  I  would  ask  the  gentleman,  to  the  extent  that  he  can,  to  give 
us  that  information  before  we  go  into  markup.  I  thank  the  gentle- 
man and  appreciate  his  help.  Have  a  good  day. 

Mr.  RoYBAL.  Thank  you. 

Mr.  Mazzoli.  Is  Major  Owens  here.  Congressman  Major  Owens? 

Would  the  legal  panel  be  also  cordial  to  the  idea  that  we  now 
hear  from  our  new  Congressman  from  Brooklyn? 

Please,  Mr.  Owens.  You  have  a  colleague  with  you,  Mr.  Colin 
Moore,  president  of  the  Caribbean  Action  Lobby. 

Please,  whoever  wants  to  come  up,  sit  down.  You  are  certainly 
welcome.  So  I  would  recognize  the  gentleman  for  his  statement  and 
then  Mr.  Colin  Moore  for  his  statement.  Then  we  will  have  ques- 
tions, and  we  can  get  on  with  it. 

Welcome  to  the  room,  and  welcome  to  Congress,  and  we  shall 
hear  ycu. 

TESTIMONY  OF  MAJOR  OWENS,  U.S.  REPRESENTATIVE  FROM 
THE  12TH  DISTRICT  OF  THE  STATE  OF  NEW  YORK,  ACCOMPA- 
NIED BY  COLIN  MOORE,  PRESIDENT,  CARIBBEAN  ACTION 
LOBBY;  AND  ANTOINE  ADRIEN,  PRIEST,  HAITIAN  HOLY  GHOST 
FATHERS 

Mr.  Owens.  Thank  you  again,  Mr.  Chairman.  I  know  your  staff 
went  to  great  length  to  add  us  onto  a  schedule  which  I  know  has 
already  been  very  long  and  full. 

I  thought  that  there  had  been  consultation  yesterday,  and  I  was 
told  I  had  10  minutes.  I  would  like  to  share  them  with  two  people. 
Father  Adrien  and  Colin  Moore.  I  thought  that  was  an  understand- 
ing worked  out  with  the  staff. 

I  am  here  today  with  representatives  and  leaders  of  the  Caribbe- 
an community  from  the  New  York  area  and  particularly  from  the 
12th  Congressional  District  of  New  York,  which  is  my  district. 

I  am  sharing  the  platform  with  me,  the  table  with  me,  Father 
Antoine  Adrien  of  the  Haitian  Fathers  and  attorney  Colin  A. 
Moore  of  the  Caribbean  Action  Lobby.  We  are  here  today  to  share 
with  you  our  concerns  regarding  the  proposed  immigration  reform 
legislation  currently  before  the  House  Subcommittee  on  Immigra- 
tion, Refugees,  and  International  Law,  H.R.  1510. 

H.R.  1510  is  an  admirable  effort  to  address  immigration  concerns 
facing  us  today.  It  attempts  to  deal  with  the  plight  of  undocument- 
ed workers,  to  lower  the  backlog  of  cases  of  undocumented  individ- 
uals, and  to  mete  out  punishment  to  those  who  would  knowingly 
and  cruelly  exploit  undocumented  workers. 

Nowhere  is  there  more  plainly  and  cogently  a  need  for  immigra- 
tion reform  than  in  my  district,  the  12th  Congressional  District  of 
Brooklyn.  Brooklyn  has  long  been  the  home  of  many  immigrant 
groups  who  have  landed  on  the  shores  of  this  great  Nation. 

After  the  rites  of  passage,  those  first  few  years  of  adjustment  and 
struggle,  most  have  gone  on  to  contribute  to  the  economic  develop- 
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ment  and  cultural  diversity  of  the  community,  the  State,  and  the 
Nation.  They  have  brought  with  them  tools,  skills,  education, 
knowledge,  and  experience  which  have  greatly  enriched  our 
Nation. 

While  immigrants  have  landed  and  settled  throughout  the 
nation,  Brooklyn  has  been  the  home  of  many  immigrant  popula- 
tions. Today,  Brooklyn  is  the  heartland  of  the  Caribbean  communi- 
ty; more  than  250,000  representing  the  English,  Spanish,  French, 
and  Dutch-speaking  nations  of  this  region  now  reside  in  Brooklyn. 

Their  contribution  to  America  has  included  such  notables  as 
Sidney  Poitier,  the  actor,  the  poet  Claude  McKay,  the  trade  union- 
ist A.  Philip  Randolph,  and  many,  many  others.  Most  of  them  con- 
tribute to  the  quality  of  life  in  America  through  their  earnings, 
their  taxes,  their  vote,  and  their  support  of  and  belief  in  America 
and  the  opportunities  available  here. 

Despite  the  known  chronicled  contributions  of  our  immigrants, 
and  Caribbean  immigrants  in  particular,  many  Americans  stand 
posed  to  close  the  door  on  our  American  tradition  of  welcoming  im- 
migrants. They  cite  as  reasons  the  high  unemployment  rate,  the 
displacement  of  the  American  workers,  the  drain  on  social  services, 
and  the  demise  of  traditional  American  culture  and  way  of  life. 

To  this,  I  respond:  Our  country  always  stands  to  gain  from  the 
renewed  energies  and  unleashed  creativities  brought  by  immigrant 
groups.  In  my  district,  I  have  seen  that  in  contrast  to  the  economic 
malaise  found  in  other  communities,  the  presence  of  the  Caribbean 
community  has  brought  in  new  economic  resources  such  as  busi- 
nesses, the  renovation  of  abandoned  and  decrepit  housing,  addition- 
al cultural  resources  such  as  artists,  musicians,  playwrights,  and 
other  social  resources. 

Thus,  the  proposed  changes  in  immigration  legislation  impinge 
directly  upon  the  livelihood,  the  civil  rights,  and  the  family  life  of 
more  than  250,000  constituents  who  live  in  my  district.  For  these 
reasons,  I  am  extremely  concerned  about  the  bill  which  is  present- 
ly before  the  committee. 

In  general,  I  support  the  concept  of  immigration  reform  and  ap- 
plaud the  diligence  and  concern  of  all  past  and  present  members  of 
this  body  who  have  brought  us  to  this  juncture.  However,  such 
reform  must  take  into  account  principles  of  constitutionality,  hu- 
manitarian goals,  and  fair  and  equal  treatment  of  the  various  im- 
migrant groups. 

Because  of  these  principles  and  the  concerns  of  my  community,  I 
urge  the  revision  of  the  bill  to  include  the  following  provisions: 

First,  general  amnesty  for  all  who  are  presently  here.  I  am  op- 
posed to  the  two-tier  amnesty  program  which  will  eliminate  many 
who  entered  the  country  after  the  cut-off  date. 

Second,  elimination  of  summary  exclusion  provisions  which  au- 
thorize border  officials,  not  well  versed  in  the  complexities  of  immi- 
gration law  to  make  decisions  regarding  qualifications  for  entry. 

Third,  the  reinstatement  of  due  process  procedures  and  judicial 
review  which  include  constitutionally  guaranteed  rights  normally 
granted  to  any  criminal  defendant. 

Fourth,  elimination  of  employer  sanctions  for  those  who  hire  un- 
documented individuals.  Sanctions  will  contribute  to  the  discrimi- 
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nation  against  people  of  different  racial,  ethnic,  and  linguistic 
origin. 

Fifth,  elimination  of  a  mandatory  two-year  return  to  the  country 
of  origin  before  a  student  may  adjust  his  or  her  status. 

I  have  summarized  briefly  the  most  objectionable  features  of  the 
present  bill. 

Attorney  Colin  Moore  will  provide  an  in-depth  explanation  of  my 
objections  to  these  five  features.  Following  attorney  Moore's  pres- 
entation, with  your  indulgence,  if  time  permits,  Father  Adrien  will 
examine  the  situation  of  the  bill  as  it  relates  to  Haitians  and  their 
needs. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Owens. 

Mr.  Moore,  you  are  recognized. 

Mr.  Moore.  Mr.  Chairman,  members  of  the  House  Subcommittee 
on  Immigration,  I  would  like  first  of  all  to  thank  you  for  having 
extended  to  my  organization  this  opportunity  to  testify  on  the  most 
comprehensive  reform  of  immigration  laws  in  the  last  17  years. 

The  organization  which  I  have  the  honor  to  represent,  the  New 
York  Regional  Chapter  of  the  Caribbean  Action  Lobby,  was  estab- 
lished to  articulate  the  interests  of  immigrants  from  the  Caribbean 
Basin.  I  understand  that  ours  is  the  first  Caribbean  group  to  testify 
on  this  piece  of  legislation.  If  that  is  so,  then  I  am  indeed  pleased 
to  have  established  a  precedent. 

The  Caribbean,  Mr.  Chairman,  is  an  area  of  strategic  importance 
to  the  United  States.  Over  60  percent  of  America's  imports  and  ex- 
ports flow  through  the  Panama  Canal  and  the  Caribbean  Sea.  But 
the  disparity  in  wealth  and  opportunity  between  the  United  States 
and  its  southern  neighbors  has  led  to  a  massive  movement  of 
people  from  the  Caribbean  to  the  United  States.  Indeed,  that  is  a 
current  joke  in  the  Caribbean,  its  most  valuable  exports  are  the  ex- 
ports of  its  people. 

Data  released  by  the  Immigration  and  Naturalization  Service  for 
the  years  1975-77  indicate  that  next  to  Mexico,  the  Caribbean 
countries  constitute  the  largest  source  of  illegal  immigration  in  the 
United  States. 

Data  released  by  the  Immigration  Service  also  indicates  that  the 
Caribbean  Basin  represents  the  largest  source  of  legal  immigration 
to  the  United  States.  In  1979,  there  were  4,490,228  permanent  resi- 
dents registered  in  the  United  States.  Of  this  amount,  1,675,603  or 
approximately  38  percent  came  from  the  region  of  the  Caribbean 
Basin. 

Thus,  Mr.  Chairman,  we  have  a  vested  interest  in  this  type  of 
legislation  which  intends  and  attempts  to  reform  the  existing 
system  of  legal  and  illegal  immigration.  We  have  looked  at  the  bill, 
and  we  commend  it  as  a  serious  attempt  to  grapple  with  a  very 
complex  problem,  but  we  have  reservation  on  several  issues. 

First  of  all,  on  the  question  of  legalization,  we  have  endorsed  the 
concept  of  granting  permanent  legal  status  to  those  who  are  here 
for  5  years,  but  we  would  suggest  that  since  this  bill  is  intended  to 
be  enacted  October  1,  1983,  we  would  ask  residency  status  on  the 
date  of  October  1,  1978,  rather  than  the  existing  cutoff  date  of  Janu- 
ary 1,  1977. 

In  terms  of  temporary  residency  status,  we  would  urge  a  closer 
cutoff  date  of  January  1,  1983.  The  reason  why  we  suggest  this,  Mr. 


988 

Chairman,  is  that  the  cutoff  date  of  January  1,  1980,  would  still 
leave  a  large  reservoir  of  deportable  aliens  in  this  country.  We  feel 
it  is  beyond  the  resources  of  the  Immigration  Service  to  cope  with 
this  present  problem. 

In  terms  of  the  Haitian  refugees,  we  have  very  serious  concerns, 
and  we  would  urge,  Mr.  Chairman,  that  the  nationals  of  Haiti  who 
are  in  the  United  States  and  subject  to  exclusion  as  of  October  1, 
1983,  should  be  covered  within  the  provisions  of  temporary  resi- 
dence status. 

In  terms  of  employer  sanctions,  we  are  opposed  to  the  current 
procedures  for  verification  as  well  as  for  employment  sanctions.  We 
feel  that  these  procedures,  although  well  intentioned,  will  never- 
theless have  an  unintended  consequence  that  is  discrimination 
against  foreign  legal  or  foreign  special  peoples. 

We  take  the  position,  however,  that  though  we  are  opposed  to 
the  present  verification  procedures,  we  would  endorse  a  limited 
system  of  employment  eligibility  based  upon  the  social  security 
number  which  is  rapidly  becoming  a  universal  form  of  identifica- 
tion. 

Although  we  are  opposed  to  the  system  of  civil  penalties,  we 
would  nevertheless  support  increased  appropriations  to  the  Immi- 
gration Service  to  enforce  immigration  and  labor  laws. 

Although  we  are  opposed  to  the  concept  of  national  identification 
system,  we  would  support  the  continued  monitoring  of  the  existing 
system  to  determine  whether  a  more  secure  system  is  desirable  or 
necessary. 

In  terms  of  summary  exclusion,  we  note  that  your  protections, 
your  proposals  for  the  protections,  of  the  alien  are  more  advanced 
than  the  Senate  version.  But  there  is  one  feature  about  the  bill 
which  troubles  us.  That  is  the  immigration  offices  would  have  a 
right  to  exclude  an  alien  at  the  port  of  entry  subject  to  the  alien 
requesting  a  redetermination. 

As  we  pointed  out  in  the  paper,  Mr.  Chairman,  the  initial  con- 
frontation between  an  alien  and  an  immigration  officer  is  a  very 
coercive  and  intimidating  experience.  We  feel  if  aliens  are  given 
the  right  of  requesting  a  redetermination  hearing,  most  of  them 
who  are  foreign-speaking  in  any  event  would  involuntarily  waive 
this  right. 

We  would,  therefore,  request  there  be  a  right,  a  total  and  una- 
lienable right,  to  a  hearing  for  all  aliens. 

In  terms  of  judicial  review,  we  have  one  or  two  very  slight 
amendments.  We  would  request  the  initial  period  of  6  months 
which  is  in  the  existing  bill  be  reinstated  instead  of  the  abbreviated 
period  of  30  days. 

We  would  also  request  that  in  asylum,  the  total  right  of  judicial 
review  should  be  given  in  asylum  cases,  and  there  should  be  a  uni- 
form standard  of  judicial  review  for  exclusion  and  deportation  as 
well  as  asylum  cases. 

In  terms  of  labor  certification,  we  support  the  existing  system  of 
individual  labor  certification.  We  feel  the  blanket  system  as  pro- 
posed in  the  bill  would  lead  to  too  many  bureaucratic  delays  since 
it  would  be  based  on  nationwide  rather  than  individual  surveys. 

In  terms  of  adjustment  of  status  for  nonimmigrants,  we  will  sup- 
port the  existing  system  which  permits  nonimmigrants  to  adjust 
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status  even  though  they  might  be  out  of  status.  Because  we  feel 
that  there  is  a  large  pool  of  other-status  students  as  well  as  visitors 
would  would  be  excluded  by  this  provision. 

Mr.  Chairman,  as  I  said,  we  feel  it  is  imbalanced.  It  is  a  good  bill. 
However,  we  have  concern  in  these  areas. 

In  conclusion,  I  would  like  to  quote  to  you,  Mr.  Chairman,  if  I 
may,  from  a  poet  that  once  expressed  the  sentiments  of  the  Ameri- 
can people  toward  her  immigrants  in  1890. 

Emma  Lazarus,  a  Jewish  immigrant,  wrote  words  that  became 
inscribed  at  the  base  of  the  Statue  of  Liberty.  It  said: 

Give  me  your  tired,  your  poor, 
Your  huddled  massess  yearning  to  breathe  free, 
The  wretched  refuse  of  your  teeming  shore. 
Send  these,  the  homeless,  tempest-tost  to  me, 
I  lift  my  lamp  beside  the  golden  door. 

Recently,  there  has  been  a  hostile  reaction  to  immigrants,  espe- 
cially to  Haitian  refugees  coming  to  this  country,  and  an  attempt 
to  close  the  door  in  their  faces. 

An  immigrant  bill,  we  feel,  should  reflect  a  delicate  compromise 
between  a  policy  of  deterring  illegal  immigration  and  the  mainte- 
nance of  American  historic  policy  of  open  doors.  We  are  concerned 
that  in  our  haste  to  close  the  back  doors  of  illegal  immigration,  we 
may  inadvertently  close  the  front  doors  of  legal  immigration. 

I  sincerely  hope  this  bill  with  appropriate  amendments  would 
put  an  end  to  these  concerns. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Moore.  Let  me  con- 
gratulate you  and  Mr.  Owens— and  I  will  let  Father  speak,  too— on 
trying  to  compress  in  a  very,  very  few  moments  what  has  been  a 
lifetime  of  activity  for  you.  I  thank  you  for  your  help. 

Mr.  Hall.  Mr.  Chairman,  may  I  be  recognized  for  1  minute? 

Mr.  Mazzoli.  Certainly. 

Mr.  Hall.  I  have  to  chair  a  subcommittee  starting  at  9:30.  I  do 
not  want  to  leave  without  recognizing  a  fellow  Texan  who  is  in  the 
audience  today,  Morris  Harrell  from  Dallas,  Tex.,  who  is  the  presi- 
dent of  the  American  Bar  Association. 

We  are  very  happy,  Mr.  Harrell,  to  have  you  with  us. 

I  yield  back  the  balance  of  my  time. 

Mr.  Mazzoli.  Thank  you  very  much,  Sam. 

Father,  you  have  made  the  long  trek  in  from  New  York;  we 
would  like  to  hear  from  you.  If  you  think  5  minutes  would  be  suffi- 
cient, we  would  certainly  like  to  hear  your  remarks. 

Father  Adrien.  Thank  you,  Mr.  Chairman. 

My  name  is  Antoine  Adrien.  I  am  a  Roman  Catholic  Priest  from 
the  congregation  of  the  Holy  Ghost  working  with  the  Haitian  Apos- 
tolate  of  the  Diocese  of  Brooklyn.  I  am  also  the  chairman  of  CIRH 
(the  Inter-Regional  Council  For  Haitian  Refugees).  Today,  I  am 
here  in  the  capacity  as  representative  of  the  Haitian  community  as 
a  whole  whose  various  organizations  are  also  present  through  some 
of  their  own  representatives. 

The  Haitian  community  is  in  general  agreement  with  the  posi- 
tion paper  on  the  Simpson-Mazzoli  bill  presented  by  the  Caribbean 
Action  Lobby,  and  we  endorse  all  five  amendments  that  will  make 
the  bill  a  comprehensive  immigration  legislation.  However,  we  Hai- 
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tians  have  a  unique  experience  that  enables  us  to  speak  out,  loud 
and  clear,  on  certain  specific  changes  we  are  advocating. 

A  true,  general  amnesty  cannot  exist,  for  example,  with  a  cutoff 
date  that  is  earlier  to  the  day  of  the  presentation  of  the  bill.  Our 
experience  as  Haitians  has  been,  Mr.  Chairman,  one  of  frustration 
and  suffering  caused  by  improper  actions  taken  by  the  INS  in  its 
dealings  with  the  Haitian  boat  people. 

We  have  been  singled  out  and  kept  in  jails  in  concentration-cam- 
plike conditions,  without  any  possibility  of  release,  under  the  pre- 
text that  Haitians  would  abscond  if  let  free.  Since  Judge  Spell- 
man's  decisions  asking  for  the  release  of  some  1,900  Haitian  boat 
people  detained  for  14  months  by  the  INS,  the  contrary  happened 
to  be  true:  99  percent  of  those  released  kept  their  pledge  to  appear 
for  hearings. 

Is  it  possible,  Mr.  Chairman,  that  any  legislative  action  could  en- 
vision to  send  back  to  Haiti  those  1,900  after  the  agony  they  have 
been  through  only  because  they  arrived  after  January  1,  1980? 

We  Haitians  have  been  victimized  by  ill-conceived  administrative 
decisions  that  ignored  reality.  For  example,  the  Carter  administra- 
tion's so-called  "Cuban/Haitian  Entrant  Status"  with  an  arbitrary 
cutoff  date  of  October  10,  1980,  has  left  in  total  limbo  some  15-  to 
20,000-Haitian  boat  people  known  as  the  "post-October  10,  1980 
Haitian  refugees." 

Judge  Spellman's  decision  covers  only  those  jailed  under  the 
Reagan  administration  order  of  July  1981.  If  for  simple  reason  of 
decency,  the  1,900  Spellman's  cases  cannot  be  sent  back  as  a  group, 
on  what  grounds  is  the  Simpson-Mazzoli  bill  going  to  shut  the  door 
for  the  "post-October  10,  1980  Haitian  refugees?" 

Furthermore,  we  Haitians  have  been  victimized  by  a  restrictive 
interpretation  of  the  United  Nations'  definition  of  a  refugee.  Under 
the  pretext  that  the  Haitian  boat  people  were  unlike  the  Vietnam- 
ese or  the  Cubans — economic  refugees  and  not  political  refugees, 
the  INS  has  been  for  years  throwing  Haitian  refugees  in  jail  or  set- 
ting high  bonds  for  their  release. 

The  double  standard  that  characterizes  the  INS  treatment  of  ref- 
ugees has  been  put  in  its  true  perspective  by  the  statement  of  U.S. 
foreign  policy  made  by  Mrs.  Jean  Kirkpatrick,  U.S.  Representative 
to  the  United  Nations,  distinguishing  between  authoritarian  gov- 
ernments and  totalitarian  governments — the  former  being  the 
right-wing  dictatorships  friendly  to  the  United  States.;  the  latter 
being  the  Communist  countries  hostile  to  the  United  States. 

Because  the  government  of  Haiti  is  supported  by  the  United 
States,  Haitian  boat  people  cannot  be,  from  the  INS  viewpoint, 
genuine  bonafide  refugees,  no  matter  how  compelling  is  the  evi- 
dence of  political  conditions  in  Haiti  as  the  push  factor  in  the 
exodus. 

In  his  well-publicized  ruling,  Haitian  Refugee  Center  vs.  Civiletti, 
Judge  James  Lawrence  King  emphatically  stated  that  the  decision 
was  made  among  high  INS  officials  to  expel  Haitians,  despite  what- 
ever claims  to  asylum  individual  Haitians  might  have. 

Only  the  right  to  judicial  review  of  INS  administrative  actions 
allowed  Haitian  boat  people  to  avoid  summary  exclusion  and  to 
survive  this  program  offensive  to  every  notion  of  constitutional  due 
process  and  to  equal  protection.  (HRC  v.  Civiletti,  page  162.) 
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You  will  understand,  Mr.  Chairman,  that  the  Haitian  communi- 
ty, coming  from  this  excruciating  experience,  is  afraid  to  see  how 
severely  the  present  bill  restricts  the  heretofore  guaranteed  right 
of  all  asylum  seekers  to  judicial  review  of  administrative  agency 
action. 

This  reminds  us  of  that  developed  by  the  so-called  Harshan  and 
Colmus.  The  disastrous  program  did  not  hesitate  to  seclude  Haitian 
teenagers  from  their  community  and  cause  them  severe  psychologi- 
cal traumas,  all  that  because  INS  refused  to  accept  the  Haitian 
concept  of  extended  family. 

If  the  provision  above-mentioned  is  voted  against,  then  human 
suffering  and  dismay  will  result  for  our  community. 

In  conclusion,  Mr.  Chairman,  we  urge  you  to  amend  the  Simp- 
son-Mazzoli  bill,  taking  into  account  the  recommendations  made  by 
the  Caribbean  Action  Lobby.  If  you  do  make  the  changes,  the 
agony  the  Haitian  community  has  been  through  in  this  country  for 
the  past  10  years  will  not  have  been  totally  in  vain. 

Thank  you,  Mr.  Chairman. 

[The  complete  statements  follow:] 
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I,  INTRODUCTION 

THE  PROPOSED  IMMIGRATION  LAW  REVISIONS  HAVE  BEEN  A  BIPARTISAN 
EFFORT  OF  RESEARCH  AND  THOUGHT  SPANNING  SOME  TEN  YEARS.  IT  IS  AN  EFFORT 
WORTHY  OF  SERIOUS  CONSIDERATION.  WE  SHOULD  THANK  THE  CHAIRMAN  OF  THE 
HOUSE  SUBCOMMITTEE  ON  IMMIGRATION.  REFUGEES  AND  INTERNATIONAL  LAW.  THE 
HONORABLE  REPRESENTATIVE  FROM  THE  GREAT  STATE  OF  KENTUCKY.  MR.  ROMANO 
HAZZOLL  AND  THE  OTHER  DISTINGUISHED  GENTLEMEN  OF  THE  COMMITTEE  FOR 
BRINGING  FORTH  AT  THIS  TIME  SUCH  A  COMPREHENSIVE  AND  TIMELY  DOCUMENT. 
THE  CHANGING  ENVIRONMENT  FORCES  US  TO  QUESTION  AND  ADDRESS  PAST 
ASSUMPTIONS  AND  PRESENT  POLICIES  RELATING  TO  AMERICAN  IMMIGRATION  LAWS. 

THE  HISTORY  OF  AMERICA  IS  THE  HISTORY  OF  IMMIGRATION.  AS 
OSCAR  HANDLIN.  THE  NOTED  HISTORIAN  WROTE.  "ONCE  1  THOUGHT  TO  WRITE  A 
HISTROY  OF  THE  IMMIGRANTS  IN  AMERICA,  THEN  I  DISCOVERED  THAT  THE 
IMMIGRANTS  WERE  AMERICAN  HISTORY." 

THIS  GREAT  NATION  WAS  FOUNDED.  NURTURED.  AND  DEVELOPED  BY  IMMIGRANTS 
FROM  ALL  OVER  THE  WORLD.  THERE  IS  NO  COUNTRY  ON  EARTH  MORE  DIVERSIFIED 
AND  AS  CULTURALLY  RICH  AS  THE  UNITED  STATES. 

IMMIGRANTS  HAVE  BUILT  THE  RAILROADS.  PLOWED  THE  FIELDS.  DEVELOPED 
NEW  TECHNOLOGIES.  HELPED  TO  TAKE  US  TO  THE  MOON.  AND  HAVE  CONTRIBUTED 
TO  THE  HEALTH  AND  WELL-BEING  OF  US  ALL.  AMONG  THE  MORE  FAMOUS  IMMIGRANTS 
ARE  WARNER  VON  BRAUN.  DR.  HENRY  KISSINGER.  ZUBIN  MEHTA.  AND  MANY  MANY 
OTHERS. 

NEW  YORK.  HISTORICALLY.  HAS  BEEN  A  PORT  OF  ENTRY  FOR  AMERICAN 
IMMIGRANTS.  AND  CONTINUES  TO  ATTRACT  THE  NEWCOMER.  BROOKLYN  HAS  BEEN 
THE  FIRST  HONE  OF  MANY  SUCCESSIVE  GROUPS.  AND  NEARLY  EVERY  IMMIGRANT 
IS  REPRESENTED  IN  BROOKLYN  -  ITALIAN.  RUSSIAN.  GERMAN.  IRISH. 
PHILLIPINO.  CHINESE.  PUERTO  RICAN.  DOMINICAN.  POLISH.  ARAB.  INDIAN.  AND 
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CARIBBEAN,  AND  TODAY.  BROOKLYN  IS  THE  HEARTLAND  OF  THE  CARIBBEAN 
COMMUNITY.  BROOKLYN  HOLDS  THE  LARGEST  CONCENTRATION  OF  CARIBBEAN 
PEOPLES  OUTSIDE  OF  THE  CARIBBEAN  REGION.  MORE  THAN  ONE-QUARTER  OF  A 
MILLION  PEOPLE  OF  CARIBBEAN  DESCENT  RESIDE  IN  BROOKLYN.  ALL  OF  THE  MAJOR 
LANGUAGE  GROUPS  FOUND  IN  THE  CARIBBEAN  -  ENGLISH.  FRENCH.  SPANISH. 
DUTCH  --  ARE  FOUND  IN  BROOKLYN. 

THE  CARIBBEAN  COMMUNITY  IS  NO  DIFFERENT  FROM  OTHER  PAST  AND  PRESENT 
IMMIGRANT  GROUPS.  IT  TOO  HAS  CONTRIBUTED  ECONOMICALLY.  SOCIALLY. 
POLITICALLY.  AND  CULTURALLY  TO  THE  NEIGHBORHOODS.  THE  STATES.  AND  THE 
NATION.  IN  MY  DISTRICT  THE  CARIBBEAN  POPULATION  HAS  HELPED  TO 
REVITALIZE  BROOKLYN  THROUGH  ITS  DAILY  ACTIVITIES  --  BY  STARTING 
BUSINESSES;  BY  WORKING  AS  HEALTH  CARE  AND  EDUCATIONAL  PROFESSIONALS. 
THEY  HAVE  PROVIDED  SERVICES  TO  THE  COMMUNITY;  BY  THEIR  PURCHASE  AND 
RENOVATION  OF  HOMES  AND  OFFICES.  THEY  HAVE  AIDED  IN  THE  REDEVELOPMENT 
OF  SECTIONS  OF  MY  DISTRICT:  THROUGH  THEIR  INCOMES  THEY  HAVE  GENERATED 
NEW  COMMERCIAL  ACTIVITIES;  AND.  BY  THEIR  COMMUNITY  INVOLVEMENT.  THEY 
HAVE  IMPROVED  THE  QUALITY  OF  BROOKLYN  LIFE.  THESE  HAVE  BEEN  THE  BENEFITS 
GIVEN  TO  US  BY  THE  COMMON  MAN  AND  WOMAN.  STUDIES  OF  THE  CARIBBEAN  FAMILY 
CONCLUDE  THAT  CARIBBEAN  PARENTS  INSTILL  IN  THEIR  CHILDREN  A  STRONG 
COMMITMENT  TO  EDUCATION.  TO  WORK.  AND  TO  COMMUNITY  SERVICE.  THE 
HONORABLE  DANIEL  P.  MOYNIHAN  STATED  IN  HIS  BOOK.  RFYOND  THE  MFITING  POT. 
THAT  CARIBBEAN  IMMIGRANTS  ARE  GEARED  TOWARD  THE  PROFESSIONS.  NOWHERE 
IS  MORE  EVIDENT  THAN  IN  BROOKLYN. 

THE  IMMIGRANTS  AND  THE  CHILDREN  OF  CARIBBEAN  IMMIGRANTS  HAVE  MADE 
ARTISTIC.  ECONOMIC.  POLITICAL.  CULTURAL.  AND  TECHNOLOGICAL  CONTRIBUTIONS 
TO  OUR  NATION.  WHEN  ONE  THINKS  OF  THE  CARIBBEAN  CONTRIBUTION  TO  AMERICA. 
ONE  THINKS  OF:  THE  POET  CLAUDE  MCKAY.  THE  NOVELIST  PAULE  MARSHALL.  THE 
HONORABLE  MERVYN  DYMALLY.  AND  THE  DISCOVERER  OF  'CHICAGO.  POINT  DU  SABLE. 
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II.  ARGUMENTS  FOR  LIMITING  IMMIGRATION 

IN  SPITE  OF  THE  MAJOR  CONTRIBUTIONS  MADE  BY  OUR  IMMIGRANTS. 
AMERICANS  IN  Tlf'lES  OF  ECONOMIC  DISTRESS  AND  RAPID  SOCIAL  CHANGE.  BEGIN 
TO  QUESTION  THE  VALUE  OF  EXISTING  IMMIGRATION  POLICIES.  I  WOULD  LIKE  TO 
CORRECT  THE  MYTHS  THAT  ARE  PRESENTLY  BEING  GENERATED  AS  THE  JUSTIFICATION 
FOR  AMENDING  IMMIGRATION  POLICY  AND  RESTRICTING  FURTHER  IMMIGRATION, 
THESE  MYTHS  INCLUDE; 

MYTH  ONE:  IMMIGRANTS  TAKE  JOBS  AWAY  FROM  AMERICAN  WORKERS.  THIS 
ARGUMENT  FAILS  TO  TAKE  ACCOUNT  OF  THE  FACT  THAT  THESE  JOBS  TEND  TO  BE  LOW- 
PAYING.  LOW-STATUS.  AND  SHUNNED  BY  AMERICANS.  AS  THE  FAILURE  OF  THE 
UNITED  STATES  IMMIGRATION  AND  NATURALIZATION  SERVICE'S  "PROJECT  JOBS" 
SHOWED.  WITHIN  A  SHORT  DURATION.  AMERICANS  WHO  HAD  TAKEN  JOBS  FORMERLY 
HELD  BY  UNDOCUMENTED  WORKERS  ABANDONED  THESE  JOBS;  AND  CONSEQUENTLY. 
EMPLOYERS  ONCE  AGAIN  FILLED  THESE  POSITIONS  WITH  UNDOCUMENTED  WORKERS. 

SECONDLY.  ELIMINATING  IMMIGRANT  LABOR  AS  ONE  SOURCE  OF  CHEAP  LABOR. 
DOES  NOT  NECESSARILY  COMPEL  EMPLOYERS  TO  RAISE  WAGES  TO  MAKE  THESE 
POSITIONS  SUFFICIENTLY  ATTRACTIVE  TO  AMERICAN  WORKERS.  RATHER.  EMPLOYERS 
ARE  JUST  AS  LIKELY  TO  DISMANTLE  AMERICAN  FACTORIES  AND  INDUSTRIES. 
MOVING  THEM  TO  AREAS  WHERE  BASIC  WORKERS'  RIGHTS  SUCH  AS  MINIMUM  WAGE. 
DECENT  HEALTH  STANDARDS.  AND  THE  RIGHT  TO  UNIONIZE  ARE  VIRTUALLY 
NONEXISTANT.  BY  SUCH  MOVES.  EVEN  MORE  AMERICAN  WORKERS  ARE  LEFT  WITHOUT 
EMPLOYMENT. 

THIRDLY.  MANY  IMMIGRANTS  BECOME  EMPLOYERS.  AND  ARE  THUS  THE  SOURCE 
OF  JOB  OPPORTUNITES  FOR  AMERICANS.  IN  BROOKLYN.  THE  ESTABLISHMENT  OF 
IMMIGRANT  SMALL  BUSINESSES  PROVIDE  SELF-EMPLOYMENT  FOR  IMMIGRANT  FAMILIES 
AND  JOBS  FOR  AMERICANS. 

MYTH  TWO:  IMMIGRANTS  ARE  BY  AND  LARGE  UNSKILLED  AND  UNEDUCATED.  IN  THE 
BROOKLYN  COMMUNITY.  THE  CARIBBEAN  CONTRIBUTION  HAS  BEEN  ON  THE  SIDE  OF 
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PROFESSIONAL  AND  SKILLED  TRADES:  FOR  EXAMPLE.  HOSPITALS  IN  GREATER 
NEW  YORK  ARE  STAFFED  BY  MANY  MEDICAL  PROCESSIONALS  EDUCATED  AND  TRAINED 
IN  THE  CARIBBEAN.  AT  HOWARD  UNIVERSITY,  THE  MOST  PRESTIGIOUS  BLACK 
UNIVERSITY,  ALMOST  ALL  OF  THE  DEPARTMENT  HEADS  ARE  OF  CARIBBEAN  DESCENT. 
FINALLY,  IN  NEW  YORK  CITY  DURING  THE  1970s..  ALL  BLACK  JUDGES  AND  HIGH- 
RANKING  POLICE  OFFICIALS  WERE  ALSO  OF  CARIBBEAN  DESCENT. 

EVEN  THOUGH  SOME  CARIBBEAN  IMMIGRANTS  OF  ARRIVE  WITHOUT  HIGH  LEVEL 
SKILLS,  THEY  QUICKLY  AVAIL  THEMSELVES  OF  EDUCATIONAL  OPPORTUNITIES  WITHIN 
THE  EDUCATIONAL  SYSTEM.  HIGH  CONCENTRATIONS  OF  CARIBBEAN  PEOPLES  HAVE 
MATRICULATED  WITHIN  THE  CITY  UNIVERSITY  OF  NEW  YORK  (CUNY). 

THE  IMMIGRATION  ACT  OF  1955  GAVE  A  PREFERENCE  TO  SKILLED  AND 
PROFESSIONALLY-TRAINED  IMMIGRANTS.  THROUGH  THEIR  EDUCATIONAL  TRAINING 
AND  ADVANCEMENT,  AMERICA  HAS  BENEFITTED  FROM  THE  CARIBBEAN  QUEST  FOR 
KNOWLEDGE  AND  TRAINING. 

MYTH  THREE:  IMMIGRANTS  ARE  A  DRAIN  ON  SOCIAL  SEVICES  AND  ARE  THUS  A 
HIGH  COST  TO  THE  AMERICAN  TAXPAYER.  IN  A  STUDY  DONE  BY  NORTH  AND 
HOUSTON,  UNDOCUMENTED  WORKERS  DO  NOT  AVAIL  THEMSELVES  OF  WELFARE  BENEFITS, 
FOOD  STAMPS,  AND  UNEMPLOYMENT  INSURANCE. 

IN  NEW  YORK,  STATISTICS  FROM  THE  DEPARTMENT  OF  SOCIAL  SERVICES 
CONFIRM  THIS  DATA.  CARIBBEAN  IMMIGRANTS  HAVE  A  WELL  DEFINED  NOTION  OF 
THE  WORK  ETHIC  AND  TEND  NOT  TO  ACCEPT  UNEMPLOYMENT  AND/OR  WELFARE 
BENEFITS. 

IN  ANOTHER  STUDY  DONE  BY  NORTH  ON  THE  DEMAND  OF  SOCIAL  SERVICES  BY 
IMMIGRANT  GROUPS,  IT  WAS  FOUND  THAT  THE  AGE  DISTRIBUTION  OF  HAITIAN 
UNDOCUMENTED  PERSONS  WAS  OVERWHELMINGLY  IN  THE  YOUNG,  WORKING-AGE 
GROUP;  SOME  57^  OF  UNDOCUMENTED  HAITIAINS  ARE  BETWEEN  THE  AGES  OF  18  AND 
30.  BECAUSE  OF  THEIR  AGE  DISTRIBUTION,  HAITIANS  PLACE  A  LOWER  DEMAND 
ON  THE  PUBLIC  SCHOOL  SYSTEMS,  AS  ONLY  8.7%  OF  ALL  HAITIAN  IMMIGRANTS  ARE 
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OF  SCHOOL  AGE. 

SECONDLY.  THE  PERCENTAGE  OF  ELDERLY  HAITIANS  IS  QUITE  LOW 
COMPARED  TO  OTHER  IffllGRANT  GROUPS  WHICH  REDUCES  THEIR  USE  OF  SOCIAL 
SECURITY  PROGRAMS  WHICH  ARE.  IN  NORTH'S  FINDINGS.  SHOWING  THAT  .05%  OF 
ALL  HAITIANS  RECEIVE  SOCIAL  SECURITY  BENEFITS  COMPARED  TO  1.9«  OF  THE 
GENERAL  POPULATION. 

THUS.  THE  HAITIANS  POPULATION  IS  PREDOMINANTLY  YOUNG.  ABLE-BODIED. 
AND  IN  THE  PRIME  OF  THEIR  WORKING  YEARS.  BY  THEIR  LOW  PARTICIPATION 
IN  THE  SOCIAL  SERVICES  AREAS.  AND  THEIR  HIGH  PARTICIPATION  IN  THE 
EMPLOYMENT  SECTORS.  AMERICA  GAINS  FAR  MORE  THAN  IT  PAYS  OUT  TO  THE 
CARIBBEAN  COMMUNITY. 

MYTH  FOUR:  THE  HAITIAN  REFUGEE  DOES  NOT  FACE  ANY  WELL-FOUNDED  FEAR  OF 
BEING  PERSECUTED  OR  MISTREATED  UPON  RETURN  TO  HAITI.  ACCORDING  TO  THE 
LAWYER'S  COMMITTEE  FOR  INTERNATIONAL  HUMAN  RIGHTS.  TO  THE  CONTRARY. 
RETURNEES  ARE  OFTEN  IMPRISONED.  BEATEN.  AND  TORTURED,  THIS  REPORT 
PROVIDES  ACCOUNTS  OF  THE  TREATMENT  RECEIVED  BY  RETURNEES.  IN  GRAPHIC 
DETAIL.  MALE  RETURNEES  TOLD  OF  RECEIVING  SEVERE  BEATINGS  IN  FRONT  OF 
WOMEN  AND  CHILDREN.  THE  DbVALIER  REGIME  VIEWS  RETURNEES  AS  POLITICAL 
OPPONENTS  AND  THUS.  THEY  ARE  SUBJECT  TO  BRUTALITIES  COMMONLY  RECEIVED 
BY  TRAITORS  OF  THE  REGIME. 

THESE  FOUR  MYTHS  ARE  REFLECTED  IN  THE  CURRENT  CALL  FOR  IMMIGRATION 
REFORM.  WHILE  THE  CALL  FOR  REFORM  IS  NEEDED  AND  DESIRED.  IT  MUST  BE 
BASED  ON  REALITIES  AND  NOT  MYTHS.  ASSUMPTIONS.  AND  PREJUDICES.  TO 
ENACT  SUCH  LEGISLATION  IS  TO  RISK  JEOPARDIZING  THE  WORTHWHILE  PORTIONS 
OF  EXISTING  IMMIGRATION  LEGISLATION  AS  WELL  AS  NOT  PROVIDING  VIABLE 
SOLUTIONS  TO  OUR  IMMIGRATION  CONCERNS. 
III.  STRENGTHS  OF  THE  BILL 

TO  MY  MIND  THE  BILL  IS  COMMENDABLE  FOR: 
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1)  ATTEMPTING  TO  ELIMINATE  THE  BACKLOG  OF  CASES  AND  RESOLVING  THE 
UNCERTAINTY  OF  MANY  APPLICANTS, 

2)  DEALING  WITH  THE  UNDOCUMENTED  STATUS  OF  MANY  THROUGH  THE  INTRODUCTION 
OF  THE  PROCESS  OF  LEGALIZATION. 

3)  MINIMIZING  THE  EXPLOITATION  OF  UNDOCUMENTED  AND  IMMIGRANT  WORKERS. 
AND 

^)   PROTECTING  EXISTING  FEATURES  OF  THE  FAMILY  REUNIFICATION  POLICY. 
IV.  SHORTCOMINGS  OF  THE  BILL 

HOWEVER.  H.R.  1510  IN  ITS  EFFORT  TO  BE  COMPREHENSIVE  AND  FARREACHING 
GOES  TOO  FAR  IN  SOME  AREAS  AND  NOT  FAR  ENOUGH  IN  OTHERS.  THEREFORE.  I 
FIND  THE  FOLLOWING  PROPOSED  POLICY  CHANGES  TO  BE  OBJECTIONABLE  AND 
HARMFUL  TO  THE  WELL-BEING  OF  MY  CONSTITUENCY: 

1.  GENERAL  AMNESTY  THE  AMNESTY  BEING  PROPOSED  IS  INCOMPLETE  AND  FALLS 
SHORT  OF  MEETING  THE  NEEDS  OF  MY  CONSTITUENCY.  THE  TWO-TIER  AMNESTY 
CATEGORIES  DISCRIMINATE,  THOSE  WHO  ENTERED  THE  UNITED  STATES  BEFORE 
JANUARY  1.  1977  WOULD  HAVE  A  CLEAR  RESOLUTION  OF  THEIR  STATUS.  WHILE 
THOSE  WHO  ENTERED  AFTERWARDS  FIND  THAT  UNCERTAINTY  OF  THEIR  STATUS  REMAINS. 
MANY  CARIBBEAN  IMMIGRANTS  IN  MY  DISTRICT  WILL  FIND  THAT  THEY  FALL  INTO 

THE  TENUOUS  SECOND  CATEGORY  OF  IMMIGRANTS. 

IN  ADDITION.  THE  SECOND  GROUP  IS  NOT  ENTITLED  TO  ANY  BENEFITS. 
OTHER  THAN  EMERGENCY  MEDICAL  CARE.  FOR  TWICE  THE  LENGTH  OF  TIME  THAT 
PERMANENT  RESIDENTS  ARE  INELIGIBLE. 

FINALLY.  THERE  IS  NO  GUARANTEE  THAT  AFTER  THE  SPECIFIED  WAITING 
PERIOD  A  CHANGE  IN  STATUS  TO  PERMANENT  RESIDENT  WOULD  BE  FORTHCOMING. 

2.  DlIF  PROCESS  DEPORTEES  AND  EXCLUDEES  ARE  NOT  EXTENDED  THE  SAME 
CONSTITUTIONAL  PRIVILEGES  GUARANTEED  TO  ANY  CRIMINAL  DEFENDENT.  ARRESTED 
PERSONS  HAVE  NOT  ALWAYS  BEEN  ADVISED  OF  THEIR  CONSTITUTIONAL  RIGHTS.  DO 
NOT  ALWAYS  HAVE  THE  RIGHT  TO  COUNSEL  AND  THE  AVAILABILITY  OF  COMPETENT 
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INTERFRETORS.  AND  ARE  NOT  ENTITLED  TO  EQUITABLE  BOND  AND  BAIL  SYSTEMS 
ESTALISHED  FOR  CRIMINAL  DEPENDENTS. 

SECONDLY.  THE  CONTRACTION  OF  THE  TIME  FOR  FILING  AN  APPEAL  GRANTED 
TO  PERSONS  SUBJECT  TO  DEPORTATION  AND  EXCLUSION  FROM  SIX  MONTHS  TO  30 
DAYS  PLACES  UNDUE  HARDSHIP  ON  THEM.  REDUCES  THE  QUALITY  OF  PREPARATION 
OF  THEIR  LEGAL  PRESENTATIONS.  AND  MAY  JEOPARDIZE  A  JUST  OUTCOME  OF  THEIR 
CASES. 

FINALLY.  PROPOSED  RESTRICTIONS  OF  IMMIGRATION  JUDICIAL  REVIEW  IN 
ASYLUM  CASES  ELIMINATES  AMERICAN  GUARANTEES  OF  CONSTITIONAL  PROTECTION. 
TO  WATER  DOWN  THESE  PROTECTIONS  ERASES  OUR  CAREFULLY  CONSTRUCTED 
SYSTEM  OF  CHECKS  AND  BALANCES,  AND  JEOPARDIZES  THE  LIVES  OF  THOSE 
SEEKING  ASYLUM  IN  THE  UNITED  STATES. 

3.  SUMMARY  EXCLUSION  IT  WOULD  BE  A  TRAVESTY  OF  JUSTICE  FOR  PERSONS 
WITHOUT  A  KNOWLEDGE  OF  THE  COMPLEXITIES  OF  IMMIGRATION  LAW  TO  HAVE  WIDE 
DISCRETION  OVER  ASYLUM  SEEKERS.  ASYLUM  SEEKERS  WITH  VALID  REASONS  FOR 
ENTRY.  BUT  WITHOUT  ADEQUATE  LEGAL  ASSISTANCE.  COULD  BE  SUMMARILY  EXCLUDED 
FROM  AMERICA  AND  RETURNED  TO  THEIR  OWN  COUNTRIES  TO  FACE  IMPRISONMENT. 
TORTURE.  AND  EVEN  DEATH.  IN  SUCH  CASES.  THE  UNITED  STATES  WOULD  NOT  LIVE 
UP  TO  ITS  OBLIGATION  OF  HONREFOULEMENT  OF  REFUGEES  UNDER  ARTICLE  33  OF 
THE  UNITED  NATIONS  CONVENTION  ON  THE  STATUS  OF  REFUGEES. 

4.  EHPIOYER  SANCTIONS  ALTHOUGH  THE  IDEA  OF  REDUCING  EXPLOITATION  OF 
IMMIGRANTS  AND  UNDOCUMENTED  WORKERS  THROUGH  EMPLOYER  FINES  IS  ADMIRABLE. 
THE  POSSIBILITIES  OF  DISCRIMINATION  CONTINUE  TO  EXIST  AND  FALL  HEAVIEST 
UPON  RACIALLY.  ETHNICALLY.  AND  LINGUISTICALLY  VISIBLE  GROUPS  SUCH  AS  THE 
CARIBBEAN  COMMUNITY.  NOTWITHSTANDING  THE  FACT  THAT  MY  HONORABLE 
COLLEAGUE.  MR.  MAZZOLI.  HAS  INDICATED  HIS  CONCERN  THAT  MINORITIES  MAY  BE 
INADVERTENTLY  DISCRIMINATED  AGAINST.  THERE  EXISTS  NO  FORCEFUL  MECHANISM 
TO  ADVERT  THE  VERY  DISCRIMINATION  THAT  HE  CLAIMS  WILL  HOT  OCCUR.  NO 
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ADEQUATE  MEANS  OF  REDRESS  EXIST  FOR  THE  IMMIGRANT  WHO  MAY  BE  FEARFUL  OF 
CHALLENGING  SUCH  DISCRIMINATION  AND  LACKS  THE  RESOURCES  TO  DO  SO.  IN 
PARTICULAR.  TEMPORARY  RESIDENTS  MAY  FEAR  MOUNTING  ANY  CHALLENGE  TO 
DISCRIMINATION  RECEIVED  FROM  EMPLOYERS  OUT  OF  A  BELIEF  THAT  TO  DO  SO 
WILL  JEOPARDIZE  THEIR  FUTURE  ADJUSTMENT  OF  STATUS. 

THE  FUTURE  NATIONAL  IDENTIFICATION  CARD  SYSTEM  WILL  BE  SUBJECT  TO 
MISUSE  AND  ABUSE.  THE  SYSTEM  WILL  NOT  BE  FAILPROOF  AND  THE  DEVELOPMENT 
OF  AN  UNDERGROUND  COUNTERFEIT  MARKET  IN  IDENTITY  CARDS  WILL  APPEAR. 

THIRD,  THE  COST  TO  EMPLOYERS  OF  RECORD-KEEPING  WILL  FALL  HEAVIEST 
ON  SMALL  BUSINESSES,  THE  MOST  LABOR-INTENSIVE  ENTERPRISES.  SMALL 
BUSINESSES  ARE  LEAST  ABLE  TO  BEAR  THE  ADDITIONAL  COSTS.  TIME  AND  LABOR 
DEMANDED  BY  THE  RECORD-KEEPING  REQUIREMENT. 

FINALLY,  I  JOIN  WITH  THE  CIVIL  LIBERTARIANS  IN  POINTING  OUT  THAT 
SUCH  A  SYSTEM  OF  IDENTIFICATION  IMPINGES  UPON  THE  PRIVACY  OF  THE 
INDIVIDUAL  AND  THREATENS  TO  TAKE  AWAY  OUR  BASIC  CIVIL  RIGHTS. 
5.   ADJUSTMENT  OF  STATUS  OF  STUDENTS  THE  REQUIREMENT  THAT  STUDENTS   . 
RETURN  HOME  FOR  TWO  YEARS  TO  COMPLETE  A  RESIDENCY  REQUIREMENT  IN  ORDER 
TO  ADJUST  THEIR  STATUS  WILL  CREATE  DISLOCATIONS  IN  FAMILY  LIFE  AND 
CAREER  DEVELOPMENT, 

THIS  REQUIREMENT  MAKES  NO  PROVISIONS  FOR  THE  STUDENT  WHOSE  COUNTRY 
OF  ORIGIN  IS  UNDERGOING  TREMENDOUS  SOCIAL  AND  POLITICAL  UPHEAVAL  AND  IS 
IN  FEAR  OF  RETURNING  HOME. 
V.   RECOMMENDATIONS 

IN  SUM,  THESE  CHANGES  WILL  IMPACT  NEGATIVELY  UPON  THE  CARIBBEAN 
COMMUNITY  IN  BROOKLYN.   I  SUPPORT  THE  PRINCIPLE  OF  IMMIGRATION  REFORM, 
BUT  CANNOT,  WITH  CLEAR  CONSCIENCE,  VOTE  FOR  A  BILL  THAT  DOES  NOT  INCLUDE 
THE  FOLLOWING  POLITICAL,  ECONOMIC,  AND  HUMANITARIAN  CONSIDERATIONS: 
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1.  HUMANITARIAN 

A)  GENERAL  AMNESTY  FOR  EVERYONE  WHO  IS  HERE  AS  OF  FEBRUARY  17.  1983 

B)  THE  ELIMINATION  OF  THE  TWD-TIER  CLASSIFICATION  OF  IMMIGRANTS. 

C)  THE  GRANTING  OF  SOCIAL  AND  WELFARE  BENEFITS  TO  ALL  WITHOUT 
DISCRIMINATION  BASED  UPON  ENTRY  DATE. 

D)  THE  MAINTENANCE  OF  EXISTING  STATUTES  ON  THE  ADJUSTMENT  OF  STATUS 
FOR  FOREIGN  STUDENTS.  AND 

E)  FAIR  AND  EQUAL  TREATMENT  FOR  HAITIAN  REFUGEES. 

2.  ECONOMIC 

A)   THE  ELIMINATION  OF  EMPLOYER  SANCTIONS. 

3.  POLITICAL 

NO  SUMMARY  EXCLUSION  PROVISIONS  WITHOUT  A  GUARANTEE  OF  JUDICIAL 
REVIEW.  A  RIGHT  TO  A  FAIR  HEARING  BY  AN  INDEPENDENT  BODY  OF  LEGAL 
REVIEWERS  IN  EXCLUSION.  DEPORTATION  AND  ASYLUM  CASES  WHICH  INCLUDES: 
THE  SIX  MONTHS  ALLOWED  FOR  PREPARATION  OF  LEGAL  CASES  OF  DEPENDENTS. 
REASONABLE  BAIL  AND  BOND.  THE  GUARANTEE  OF  CONSTITUTIONAL  RIGHTS 
OF  DUE  PROCESS  AFFORDED  TO  ALL  CITIZENS.  AND  ACCESS  TO  COMPETENT 
INTERPRETORS  AND  LEGAL  COUNSEL. 
VI.  CONCLUSION 

AN  IMMIGRANT  REFORM  BILL  SHOULD  TAKE  INTO  CONSIDERATION  THE 
ECONOMIC  NEEDS  OF  THE  NATION.  BUT  CANNOT  SERVE  AS  THE  SOLUTION  TO  SHORT- 
TERM  ECONOMIC  DISTRESS.  NOR  SHOULD  IMMIGRATION  REFORM  BECOME  THE  TOOL 
OR  SCAPEGOAT  OF  SUCH  DISTRESS.  IMMIGRANTS  HAVE  LONG  CONTRIBUTED  TO  THE 
ECONOMIC  GROWTH  AND  DEVELOPMENT  OF  THIS  COUNTRY.  EVEN  IN  TIMES  OF 
ECONOMIC  RECESSIONS.  AND  WILL  CONTINUE  TO  DO  SO.  TO  TURN  AWAY 
VALUABLE.  PRODUCTIVE  HUMAN  BEINGS  WHO  CAN  PARTICIPATE  IN  OUR  COUNTRY. 
RISKS  SLOWING  DOWN  THE  RECOVERY  OF  THE  U.S.  ECONOMY.  MIXING  IMMIGRATION 
REFORM  WITH  A  HIDDEN  AGENDA  ON  EMPLOYMENT  WILL  ULTIMATELY  FAIL.  BECAUSE 
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JOBS  ARE  NOT  CREATED  BY  IMMIGRANTS  ALONE.  NOR  ARE  THEY  REMOVED  BY  THOSE 
IMMIGRANTS  ALONE. 

IMMIGRATION  REFORM  SHOULD  TAKE  INTO  ACCOUNT  THE  STATED  HUMANITARIAN 
GOALS  OF  THE  NATION.  IN  LIGHT  OF  THE  DOCUMENTED  PERSECUTION  OF  PERSONS 
FROM  THE  CARIBBEAN.  IT  IS  UNFAIR  AND  INHUMANE  TO  SELECTIVELY  OFFER 
ASYLUM.  THE  CRITERIA  FOR  ASYLUM  SHOULD  BE  BASED  ON  OBJECTIVE  CONDITIONS 
RATHER  THAN  FOREIGN  POLICY  AND  POLITICAL  JUDGEMENTS. 

FINALLY.  IMMIGRATION  REFORM  SHOULD  TAKE  INTO  CONSIDERATION  THE 
INTERNATIONAL  IMPLICATIONS  OF  THESE  POLICY  CHANGES.  AMERICA'S  IMAGE 
ABROAD  AND  ITS  RELATIONS  TO  OTHER  COUNTRIES  MAY  BE  ADVERSELY  AFFECTED. 
TO  PROCLAIM  ITSELF  DEMOCRATIC.  TO  GUARANTEE  BASIC  CONSTITUTIONAL  RIGHTS 
TO  SOME.  WHILE  AT  THE  SAME  TIME  WITHDRAWING  CONSTITUTIONALLY  GUARANTEED 
RIGHTS  OF  JUDICIAL  REVIEW  AND  DUE  PROCESS  FROM  OTHERS  IS  HYPOCRITICAL 
AND  UNDEMOCRATIC. 
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MR.  CHAIRMAN,  MEMBERS  OF  THE  HOUSE  SUBCOMMITTEE  ON 
IMMIGRATION,  I  WOULD  LIKE  TO  THANK  YOU  FOR  HAVING  EXTENDED  TO 
MY  ORGANIZATION  THIS  OPPORTUNITY  TO  TESTIFY  ON  THE  MOST  COMPRE- 
HENSIVE REFORM  OF  THE  IMMIGRATION  LAWS  IN  THE  LAST  SEVENTEEN 
YEARS.   THE  ORGANIZATION  WHICH  I  HAVE  THE  HONOR  TO  REPRESENT, 
THE  NEW  YORK  REGIONAL  CHAPTER  OF  THE  CARIBBEAN  ACTION  LOBBY,  WAS 
ESTABLISHED  TO  ARTICULATE  THE  INTEREST  OF  IMMIGRANTS  FROM  THE 
CARIBBEAN  BASIN.   THIS  VAST  ARCHIPELAGO  OF  ISLANDS  AND  LITTORAL 
TERRITORIES  WHICH  STRETCHES  FROM  THE  BAHAMAS  IN  THE  NORTH  TO 
GUYANA  IN  THE  SOUTH  REPRESENTS  AMERICA'S  THIRD  FRONTIER.   IT  IS 
AN  AREA  OF  STRATEGIC  IMPORTANCE  TO  THE  UNITED  STATES.   OVER  60% 
OF  AMERICA'S  IMPORTS  AND  EXPORTS  FLOW  THROUGH  THE  PANAMA  CANAL 
AND  THE  CARIBBEAN  SEA.   BUT  THE  DISPARITY  IN  WEALTH  AND  OPPOR- 
TUNITY BETWEEN  THE  U.S.  AND  ITS  SOUTHERN  NEIGHBORS  HAS  LED  TO 
A  MASSIVE  MOVEMENT  OF  PEOPLE  FROM  THE  CARIBBEAN  TO  THE  UNITED 
STATES.   DATA  RELEASED  BY  THE  IMMIGRATION  AND  NATURALIZATION 
SERVICE  FOR  THE  YEARS  1975-77  INDICATE  THAT,  NEXT  TO  MEXICO, 
THE  CARIBBEAN  COUNTRIES  CONSTITUTE  THE  LARGEST  SOURCE  OF  ILLEGAL 
IMMIGRATION  IN  THE  UNITED  STATES.   MEXICO  RANKS  FIRST,  FOLLOWED 
BY  EL  SALVADOR,  GUATEMALA,  DOMINICAN  REPLUBLIC,  JAMAICA, 
HONDURAS,  TRINIDAD  &  TOBAGO,  HAITI,  COSTA  RICA,  NICARAGUA, 
BAHAMAS,  GUYANA  AND  ANTIGUA.   DATA  RELEASED  BY  THE  INS  ALSO 
INDICATES  THAT  THE  CARIBBEAN  BASIN  REPRESENTS  THE  LARGEST  SOURCE 
OF_LEGAL  IMMIGRATION  TO  THE  UNITED  STATES.   IN  1979,  THERE  WERE 
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4,490,0228  PERMANENT  RESIDENTS  REGISTERED  IN  THE  UNITED  STATES. 
OUT  OF  THIS  AMOUNT,  1,675,603  OR  APPROXIMATELY  38% ,'  CAME  'FROM 
THE  REGION  OF  THE  CARIBBEAN  BASIN.   THUS,  MR.  CHAIRMAN,  YOU  WILL 
CONCEDE  THAT,  BASED  ON  THE  STATISTICS  PRESENTED,  THE  PEOPLE  OF 
THE  CARIBBEAN  BASIN  HAVE  A  VITAL  INTEREST  IN  ANY  LEGISLATIVE 
PROPOSALS  THAT  ATTEMPT  TO  REFORM  THE  EXISTING  SYSTEM  OF  LEGAL 
AND  ILLEGAL  IMMIGRATION  IN  THE  UNITED  STATES. 

MR.  CHAIRMAN,  IN  YOUR  INTRODUCTORY  REMARKS  BEFORE  THE  HOUSE 
ON  FEBRUARY  17,  1983,  YOU  INDICATED  THAT  THE  BASIC  RATIONALE  OF 
THE  BILL  WAS  TO  STEM  THE  TIDE  OF  ILLEGAL  IMMIGRATION  BY  PUTTING 
AN  "END  TO  THE  JOB  LURE  THAT  BRINGS  UNDOCUMENTED  ALIENS  TO  THIS 
COUNTRY."   THIS  DESIRE  TO  CURB  IMMIGRATION  WAS  ECHOED  IN  MORE 
DRAMATIC  TERMS  BY  YOUR  COLLEAGUE  ON  THE  SENATE  SIDE,  MR.  SIMPSON, 
WHO  STATED  THAT  "OUR  PRESENT  IMMIGRATION  LAWS  AND  ENFORCEMENT 
PROCEDURES  NO  LONGER  SERVE  THE  NATIONAL  INTEREST. .. IMMIGRATION 
TO  THE  UNITED  STATES  IS  OUT  OF  CONTROL."   WE  FEEL,  MR.  CHAIRMAN, 
THAT  THIS  ATTEMPT  BY  OUR  POLITICAL  LEADERS  TO  PORTRAY  THE  UNITED 
STATES  AS  A  CITADEL  BESEIGED  BY  HORDES  OF  UNDOCUMENTED  ALIENS 
SEIZING      JOBS  FROM  AMERICAN  WORKERS,  IS  TOTALLY  AT  VARIANCE 
WITH  THE  OBJECTIVE  FACTS.   ALTHOUGH  THE  NUMBER  OF  IMMIGRANTS  TO 
THE  UNITED  STATES  HAS  INCREASED  IN  ABSOLUTE  TERMS,  YET,  THE 
PROPORTION  OF  FOREIGN  BORN  CITIZENS  IS  LOWER  THAN  AT  ANY  TIME 
IN  AMERICA'S  RECENT  HISTORY.   IN  1890,  THE  PERCENTAGE  OF  FOREIGN 
BORN  RESIDENCE  WAS  14.7%  OF  THE  POPULATION.   IN  1970,  IT  WAS 
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DOWN  TO  4.7%.   ALTHOUGH  THE  NUMBER  OF  UNDOCUMENTED  WORKERS  HAS 
BEEN  ESTIMATED  AT  BETWEEN  3.5  MILLION  TO  6  MILLION,  THESE 
FIGURES  REPRESENTED  MERELY  EDUCATED  GUESSWORK,  SINCE  THERE  IS 
NO  RELIABLE  METHOD  OF  DETERMINING  THE  PRECISE  NUMBER  OF  ILLEGAL 
ALIENS.   WE  SUSPECT  THAT  THIS  EXAGGERATED  RESPONSE  TO  UNDOCU- 
MENTED ALIENS  IS  BASED  ON  THE  FACT  THAT  THE  IMMIGRANTS  OF  TODAY 
ARE  MORE  VISIBLE  THAN  THEIR  PREDECESSORS  OF  FIFTY  YEARS  AGO. 
WHEREAS  THE  FORMER  IMMIGRANTS  WERE  WHITES  WHO  WERE  EASILY 
ASSIMILABLE  INTO  THE  AMERICAN  MAINSTREAM,  THE  PRESENT  IMMIGRANTS 
ARE  BROWN,  BLACK  AND  YELLOW.   THE  ARGUMENT  THAT  ILLEGAL  ALIENS 
TAKE  AWAY  JOBS  FROM  AMERICAN  WORKERS  IS  ALSO  WITHOUT  FOUNDATION. 
ECONOMIC  5IUDIES  HAVE  REVEALED  THAT  AMERICA  HAS  ALWAYS  POSSESSED 
A  DUAL  LABOR  MARKET  —  A  VISIBLE  LABOR  SYSTEM  BASED  ON  UNION 
WAGES  AND  MODERN  WORKING  CONDITIONS  AND  AN  UNDERGROUND  LABOR 
WORKING  AT  SUB-UNION  WAGES  AND  UNDER  SWEATSHOP  CONDITIONS. 
ALIENS  HAVE  TRADITIONALLY  PERFORMED  FUNCTIONS  THAT  DOMESTIC 
WORKERS  ARE  UNWILLING  TO  PERFORM.   AN  END  TO  ILLEGAL  IMMIGRATION 
WILL  NOT  NECESSARILY  OPEN  UP  THESE  OPPORTUNITIES  TO  THE  DOMESTIC 
LABOR  FORCE,  BUT  MAY  LEAD  TO  THE  DISSOLUTION  OF  THE  MARGINAL 
BUSINESSES  WHICH  HAVE  SUPPORTED  THIS  UNDERGROUND  ECONOMY.   FAR 
FROM  RESTRICTING  JOB  OPPORTUNITIES,  ILLEGAL  IMMIGRATION  HAS 
CREATED  JOBS  WHICH  WOULD  NOT  OTHERWISE  HAVE  EXISTED  UNDER  THE 
PREVAILING  CONDITIONS  OF  HIGH  WAGE  RATES.   IN  SPITE  OF  THE  FACT 
THAT  WE  DO  NOT  SUBSCRIBE  TO  THE  PHILOSOPHY  UNDERLYING  THE  BILL, 
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WE  NEVERTHELESS  FEEL  THAT  THIS  BILL  REPRESENTS  THE  FIRST  SERIOUS 
ATTEMPT  AT  COMPREHENSIVE  REFORM  OF  THE  IMMIGRATION  LAWS  IN  MANY 
YEARS.   HOWEVER,  THERE  ARE  SEVERAL  IMPERFECTIONS  IN  THE  BILL 
AND  WE  WOULD  RECOMMEND  SPECIFIC  AMENDMENTS  IN  THE  AREAS  OF 
LEGALIZATION,  EMPLOYER  SANCTIONS,  SUMMARY  EXCLUSION,  JUDICIAL 
REVIEW,  LABOR  CERTIFICATION  AND  ADJUSTMENT  OF  STATUS  FOR  NON- 
IMMIGRANTS . 

1.  LEGALIZATION  -  SECTION  301 

THE  MAZZOLI  BILL  PROVIDES  THAT  AN  ALIEN  WHO  ENTERED  THE 
U.S.  PRIOR  TO  JANUARY  1,  1977,  AND  WHO  HAS  RESIDED  CONTINUOUSLY 
SINCE,  CAN  ADJUST  TO  PERMANENT  RESIDENT  STATUS.   TEMPORARY 
RESIDENT  STATUS  IS  GRANTED  TO  ALIENS  WHO  (1)  ENTERED  THE  U.S. 
PRIOR  TO  JANUARY  1,  1980,  AND  HAVE  CONTINUOUSLY  RESIDED  SINCE 

(2)  NATIONALS  OF  HAITI  WHO  WERE  THE  SUBJECT  OF  EXCLUSION  OR 
DEPORTATION  PROCEEDINGS  ON  DECEMBER  31,  1980  (3)  NATIONALS  OF 
HAITI  WHO  WERE  PAROLED  INTO  THE  U.S.  OR  WERE  GRANTED  VOLUNTARY 
DEPARTURE  STATUS  BEFORE  DECEMBER  31,  1980  (4)  NATIONALS  OF 
HAITI  WHO  HAD  AN  APPLICATION  FOR  ASYLUM  PENDING  ONEECEMBER  31, 
1980.   ALIENS  IN  TEMPORARY  RESIDENT  STATUS  WILL  NOT  BE  ELIGIBLE 
FOR  PROGRAM  OF  FINANCIAL  ASSISTANCE  FURNISHED  UNDER  FEDERAL  LAW 
EXCEPT  IN  CERTAIN  EXTREME  EMERGENCIES.   CAL  SUPPORTS  THE  SPECIFIC 
PROPOSALS  FOR  AMNES.TY  AS  IT  RELATES  TO  THOSE  APPLYING   FOR 
PERMANENT  RESIDENT  STATUS.   HOWEVER,  WE  URGE  THAT  TEMPORARY 
RESIDENT  STATUS  BE  GRANTED  TO  (1)  THOSE  WHO  ENTERED  THE  U.S. 
PRIOR  TO  JANUARY  1,  198 3, AND  HAVE  CONTINUOUSLY  RESIDED  THEREFROM; 

(2)  NATIONALS  OF  HAITI  WHO  WERE  THE  SUBJECT  OF  EXCLUSION  AND 
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DEPORTATION  PROCEEDING  ON  DECEMBER  31,  1982;  (3)  NATIONALS  OF 
HAITI  WHO  WERE  PAROLED  IN  THE  U.S.  OR  WERE  GRANTED  VOLUNTARY 
DEPARTURE  STATUS  BEFORE  OCTOBER  1,  198  3;  (4)  NATIONALS  OF 
HAITI  WHO  HAD  AN  APPLICATION  PENDING  ON  OCTOBER  1,  198  3.   ALIENS 
IN  TEMPORARY  RESIDENT  STATUS  SHOULD  BE  ELIGIBLE  FOR  ALL 
FEDERAL,  STATE   OR  LOCAL  PROGRAM  OF  FINANCIAL  ASSISTANCE. 

2.  EMPLOYER  SANCTIONS  -  SECTION  101 


WE  RECOGNIZE  THAT  A  POLICY  OF  GRANTING  AMNESTY  TO  ILLEGAL 
ALIENS  MUST  BE  COUNTERBALANCED  BY  A  POLICY  OF  STRICT  ENFORCEMENT 
OF  THE  IMMIGRATION  LAWS.   HOWEVER,  THE  VERIFICATION  SANCTION 
PROPOSALS  Are  unworkable,  OPPRESSIVE  AND  UNREALISTIC.   UNDER 
THE  MAZZOLI  BILL,  THE  EMPLOYER  MUST  VERIFY  THAT  EMPLOYEE  IS 
ELIGIBLE  FOR  EMPLOYMENT  BY  EXAMINING  THE  EMPLOYEE'S  U.S.  PASSPORT 
OR  SOCIAL  SECURITY  NUMBER  AND  GREEN  CARD  OR  DRIVER'S  LICENSE. 
AN  EMPLOYER  WHO  FAILS  TO  MAINTAIN  PROPER  VERIFICATION  PROCEDURES 
IS  FIRST  CITED  FOR  THE  VIOLATION  AND  IF  THE  VIOLATION  CONTINUES, 
HE  IS  LIABLE  FOR  A  CIVIL  PENALTY  OF  $500.   AN  EMPLOYER  WHO  HIRES 
AN  UNAUTHORIZED  ALIEN,  WITH  KNOWLEDGE  OF  HIS  STATUS,  IS  FIRST 
CITED  FOR  A  VIOLATION  AND  IF  THE  VIOLATION  CONTINUES,  HE  IS 
LIABLE  FOR  CIVIL  PENALTIES  OF  $1,000,  $2,000,  $3,000  AND  AN 
INJUNCTION.   WITHIN  THREE  YEARS  AFTER  ENACTMENT  OF  THE  BILL, 
THE  PRESIDENT  IS  AUTHORIZED  TO  ESTABLISH  A  SECURE  SYSTEM  TO 
DETERMINE  EMPLOYER  ELIGIBILITY. 

THE  VERIFICATION  PROPOSALS  WILL  IMPOSE  A  FINANCIAL  BURDEN 
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UPON  SMALL  BUSINESSES,  AND  WILL  REQUIRE  A  MASSIVE  ENFORCEMENT 
MECHANISM  FROM  THE  INS.   THE  SYSTEM  OF  EMPLOYER  SANCTION  WILL 
LEAD  TO  DISCRIMINATION  AGAINST  FOREIGN  "LOOKING"  OR" FOREIGN 
speaking"  EMPLOYEES.   THE  SECURE  SYSTEM  TO  BE  IMPLEMENTED  BY 
THE  PRESIDENT  CREATES  FEAR  OF  AN  INTERNAL  PASSPORT.   CAL  IS 
STRONGLY  OPPOSED  TO  THE  PROPOSED  VERIFICATION  PROCEDURES  BUT 
WOULD  ENDORSE  A  LIMITED  SYSTEM  OF  EMPLOYMENT  ELIGIBILITY  BASED 
UPON  THE  SOCIAL  SECURITY  NUMBER.   CAL  IS  OPPOSED  TO  THE  PROPOSED 
SYSTEM  OF  CIVIL  PENALTIES,  BUT  WOULD  SUPPORT  INCREASED 
APPROPRIATIONS  TO  ENFORCE  THE  IMMIGRATION  AND  LABOR  LAWS.   CAL 
IS  OPPOSED  TO  THE  CONCEPT  OF  THE  NATIONAL  IDENTIFICATION  SYSTEM 
BUT  WOULD  SUPPORT  THE  CONTINUED  MONITORING  OF  THE  EXISTING 
SYSTEM  TO  DETERMINE  WHETHER  A  MORE  SECURE  SYSTEM  IS  DESIRABLE 
OR  NECESSARY.- 

3.  SUMMARY  EXCLUSION  -  SECTION  121 

SECTION  121  OF  THE  MAZZOLI  BILL,  LIKE  SECTION  235(b)  OF 
THE  IMMIGRATION  AND  NATIONALITY  ACT  (8  U.S.C  1225)  WOULD  PERMIT 
SUMMARY  EXCLUSION  OF  ALIENS  WHO  DO  NOT  HAVE  A  REASONABLE  BASIS 
FOR  LEGAL  ENTRY  INTO  THE  U.S.   HOWEVER,  IF  THE  ALIENS  REQUESTS 
A  REDETERMINATION  BY  AN  ADMINISTRATIVE  LAW  JUDGE,  AFTER  BEING 
INFORMED  OF  HIS  RIGHT  TO  A  HEARING,  THE  ALIEN  WOULD  HAVE  A 
RIGHT  TO  A  HEARING.   SIMILARLY,  IF  THERE  IS  A  DOUBT  ABOUT  THE 
ALIEN'S  BASIS  FOR  ENTRY,  THE  ALIEN  IS  ENTITLED  TO  A  HEARING 
BEFORE  AN  ADMINISTRATIVE  LAW  JUDGE.   THE  MAZZOLI  BILL  REPRESENTS 
AN  IMPROVEMENT  OVER  THE  EXISTING  PROCEDURES  WHICH  PERMITS  SUMMARY 
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EXCLUSION  BY  IMMIGRATION  OFFICERS  AT  PORTS  OF  ENTRY  WITH  A 
LIMITED  RIGHT  OF  ADMINISTRATIVE  APPEAL  TO  THE  INS.   WHILE  THE 
AMENDMENT  WOULD  PROVIDE  THE  ALIEN  WITH  THE  RIGHT  TO  A  HEARING, 
IT  PLACES  UPON  THE  ALIEN  THE  BURDEN  OF  REQUESTING  SUCH  A  HEARING. 
SINCE  THE  INITIAL  CONFRONTATION  BETWEEN  THE  ALIEN  AND  THE 
IMMIGRATION  OFFICER  IS  AN  INHERENTLY  COERCIVE  AND  INTIMIDATING 
EXPERIENCE,  MANY  ALIENS  MAY  BE  COERCED  INTO  WAIVING  THEIR  RIGHT 
TO  A  REDETERMINATION.   CAL  WOULD  SHIFT  THE  BURDEN  OF  INFORMATION 
FROM  THE  ALIEN  TO  THE  IMMIGRATION  OFFICER  AND  ASSERT  THE  RIGHT 
OF  EVERY  EXCLUDIBLE  ALIENT  TO  AN  ADVERSERIAL  HEARING  BEFORE 
AN  ADMINISTRATIVE  LAW  JUDGE.   WHERE  THERE  IS  A  DOUBT  ABOUT  THE 
ALIEN'S  BASIS  FOR  ENTRY,  THE  ALIEN  SHOULD  BE  ADVISED  OF  THE 
PRIVILEGE  OF  BEING  REPRESENTED  BY  COUNSEL  AND  OF  THE  AVAILABILITY 
OF  LEGAL  SERVICES. 

4.  JUDICIAL  REVIEW  -  SECTION  123 

THE  MAZZOLI  BILL  EXTENDS  THE  CONCEPT  OF  JUDICIAL  REVIEW  TO 
ASYLUM  ADJUDICATIONS.   HOWEVER,  THE  PERIOD  FOR  FILING  AN  APPEAL 
HAS  BEEN  DRASTICALLY  REDUCED  FROM  SIX  MONTHS  TO  THIRTY  DAYS. 
THE  EXTENSION  OF  JUDICIAL  REVIEW  TO  ASYLUM  CASES  IS  MORE 
APPARENT  THAN  REAL.   WHEREAS  THE  STANDARD  OF  REVIEW  IN  DEPORTATION 
Atin  EXCLUSION  CASES  REST  ON  A  DETERMINATION  OF  WHETHER  THE 
EVIDENCE  BELOW  IS  SUPPORTED  BY  REASONABLE,  SUBSTANTIAL  AND  P_ROr 

BATIVE  EVIDENCE;  in  ASYLUM  CASES,  THE  STANDARD  OF  REVIEW  IS  LIMITED 
TO  A  FINDING  OF  WHETHER  THE  COURT  BELOW  HAD  JURISDICTION  TO  DETERMI 
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.THE  ISSUE,  WHETHER  THE  DETERMINATION  WAS  BASED  ON  THE  APPLICABLE 

LAW  AND  WHETHER  THE  DETERMINATION  WAS  ARBITRARY  OR  CAPRICIOUS. 

C.A.L.  OPPOSES  THIS  LIMITED  STANDARD  OF  REVIEW  IN  ASYLUM  CASES  AND 

URGES  A  UNIFORM  STANDARD  FOR  DEPORTATION,  EXCLUSION  AND  ASYLUM. 

CASES. 

5.    LABOR  CERTIFICATION  -  SECTION  201 

THE  MAZZOLI  BILL  WOULD  CHANGE  THE  EXISTING  SYSTEM  OF  INDIVI- 
DUAL LABOR  CERTIFICATION  IN  FAVOR  OF  A  SYSTEM  OF  BLANKET  CERTIFI- 
CATION. UNDER  THE  PRESENT  PROCEDURES,  AN  ALIEN  APPLYING  FOR 
CERTIFICATION  WOULD  BE  ELIGIBLE  FOR  CERTIFICATION  IF  THERE  WAS  A 
FINDING  BY  THE  DEPARTMENT  OF  LABOR  THAT  THERE  ARE  "INSUFFICIENT 
U.S.  WORKERS  WHO  ARE  ABLE,  WILLING,  QUALIFIED  AND  AVAILABLE  AT 
THE  TIME  AND  PLACE  WHERE  THE  ALIEN  IS  TO  PERFORM  HIS  WORK." 
UNDER  THE  MAZZOLI  BILL,  AN  ALIEN  APPLYING  FOR  LABOR  CERTIFICATION 
WOULD  ONLY  BE  ELIGIBLE  FOR  CERTIFICATION  WHERE  THERE  WAS,  FIRSTLY, 
NATIONWIDE  FINDING  OF  INSUFFICIENCY  IN  THE  OCCUPATIONAL  TITLES 
SOUGHT  BY  THE  ALIEN  AND,  SECONDLY,  A  DETERMINATION  THAT  U.S.  WORKERS 
COULD  NOT  BE  TRAINED  FOR  THOSE  OCCUPATIONS  WITHIN  A  REASONABLE 
PERIOD  OF  TIME.   THUS  THE  STANDARDS  FOR  LABOR  CERTIFICATION  UNDER 
THIS  NEW  LEGISLATION  WOULD  BE  MUCH  MORE  STRINGENT  THAN  UNDER  THE 
OLD  SYSTEM.   C.A.L.  OPPOSES  THIS  SYSTEM  OF  BLANKET  CERTIFICATION 
AND  WOULD  URGE  THE  REINSTATEMENT  OF  THE  EXISTING  SYSTEM  AS  ENCOM- 
PASSED IN  PARAGRAPH  (14)  OF  SECTION  212(a)  (8  U.S.C.  1182). 
6,    ADJUSTMENT  OF  STATUS  FOR  NON-IMMIGRANTS  -  SECTION  131 

UNDER  EXISTING  IMMIGRATION  LAW,  AN  ALIEN  WHO  WAS  LEGALLY 
ADMITTED  INTO  THE  UNITED  STATES  CAN  ADJUST  HIS  STATUS  TO  THAT  OF 
PERMANENT  RESIDENT  IF  HE  MEETS  CERTAIN  CONDITIONS    SECTION  245(a) 
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OF  THE  IMMIGRATION  AND  NATIONALITY  ACT  (8  U.S.C.  1255).   BY 
PROHIBITING  OUT-OF  STATUS  ALIENS  FROM  ENJOYING  THIS  PRIVILEGE, 
THE  MAZZOLI  BILL  WOULD  SEVERELY  RESTRICT  A  LARGE  POOL  OF  NON- 
IMMIGRANTS e.g.  OUT-OF  STATUS  VISITORS  AND  STUDENTS,  WHO  HAVE 
TRADITIONALLY  UTILIZED  THIS  PRIVELEGE.   IT  WOULD  FORCE  THEM  TO 
RETURN  TO  THEIR  COUNTRIES  OF  ORIGIN  IN  ORDER  TO  APPLY  FOR  PERMA- 
NENT RESIDENT  STATUS.   THE  RESULTANT  DELAYS  AND  MOVEMENT  WOULD 
CAUSE  UNNECESSARY  DISRUPTIONS  IN  FAMILIAL  AND  OCCUPATIONAL  RE- 
LATIONSHIP.  C.A.L.  OPPOSES  THIS  PROVISION  AND  URGES  REINSTATEMENT 
OF  SECTION  245  OF  THE  IMMIGRATION  AND  NATIONALITY  ACT. 

CONCLUSION 

IT  IS  OUR  CONTENTION  THAT  THE  BILL  REFLECTS  A  SERIOUS  ATTEMPT 
BY  THIS  COMMITTEE  TO  GRAPPLE  WITH  THE  COMPLEX  PROBLEMS  OF  IMMIGRA- 
TION REFORM.   THE  AMNESTY  PROPOSALS  CONSTITUTE  THE  MOST  FAR 
REACHING  ATTEMPT  YET  OFFERED  TO  LEGALIZE  THE  STATUS  OF  THE  THOUSANDS 
OF  UNDOCUMENTED  ALIENS  ALREADY  RESIDENT  IN  THE  U.S.   WE  ENDORSE 
THIS  CONCEPT  AND  WOULD  EXTEND  IT  TO  INCLUDE  A  CLASS  OF  ALIENS,  WHO 
HAVE  SUFFERED  THE  MOST  CALLOUS  AND  PERVASIVE  FORM  OF  DISCRIMINATION 
AND  PERSECUTION  -  THE  HAITIAN  REFUGEES.   WHILE  WE  SUPPORT  THE 
CONCEPT  OF  INCREASED  ENFOROMEOT  CF  THE  IMMIGRATIOJ  LAWS ,  WE  FEEL  THAT 
THE  SYSTEM  OF  EMPLOYEE  SANCTION  AND   VERIFICATION  PROCEDURES  PRO- 
POSED WOULD  RESULT  IN  THE  VERY  CONSEQUENCE  WHICH  IT  WAS  INTENDED 
TO  AVOID  -  DISCRIMINATION  AGAINST  ALIEN  WORKERS.   THE  PROPOSAL  FOR 
JUDICIAL  REVIEW  IS  LAUDABLE,  BUT  IT  SHOULD  EXTEND  TO  ASYLUM 
ADJUDICATIONS,  THE  SAME  STANDARDS  AS  ARE  APPLICABLE  IN  DEPORTATION 
AND  EXCLUSION  CASES.   THE  CONCEPT  OF  A  DEFENDANT'S  INALIENABLE 
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RIGHT  TO  A  HEARING  SHOULD  BE  EXTENDED  NOT  ONLY  TO  THOSE  ALIENS 
PHYSICALLY  PRESENT  IN  THE  U.S.,  BUT  TO  THOSE  ALIENS  APPREHENDED 
AT  OUR  BORDERS,  AIRPORTS  AND  INSPECTIONS  STATIONS.   THE  EXISTING 
SYSTEM  OF  INDIVIDUAL  LABOR  CERTIFICATION  AND  ADJUSTMENT  OF  STATUS 
SHOULD  BE  MAINTAINED.   WE  FEEL,  MR.  CHAIRMAN,  THAT  IF  THESE 
AMENDMENTS  ARE  INCORPCSyffiED  IN  THE  BILL,    C.A.L.  WOULD  HAVE  LITTLE 
DIFFICULTY  IN  ENDORSING  THESE  LEGISLATIVE  PROPOSALS. 
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(212)    789-5661 


HAITIAN  HDLY  GHOST  FATHERS 

3})  LINCOLN  PLACE 

BROOKLYN.  N.  Y    11238 

rtxrch  16,  1983 

Testimony  presented  to  the  House  Sub-Committee  on  Immigration, 
Refugees,  and  International  Law,  Chairman:   Honorable  R.  Mazzoli 

Hr .  Chairman: 

My  name  is   Antoine  Adrien,  I  am  a  Roman  Catholic  Priest 
from  the  Congregation  of  the  Holy  Ghost  working  with  the  Haitian 
Apostolate  of  the  Diocese  of  Brooklyn.   I  am  also  the  Chairman  of 
CIRH  (The  Inter-Regional  Council  For  Haitian  Refugees).   Today, 
I  am  here  in  the  capacity  as  representative  of  the  Haitian  Community 
as  a  whole  whose  various  organizations  are  also  present  through  some 
of  their  own  representatives. 

The  Haitian  Community  is  in  general  agreement  with  the  position 
paper  on  the  Simpson-Mazzoli  Bill  presented  by  Attorney  Colin  Moore 
of  the  Caribbean  Action  Lobby,  and  we  endorse  all  five  amendments 
that  will  make  the  Bill  a  comprehensive  immigration  legislation. 
However,  we  Haitians  have  a  unique  experience  that  enables  us  to 
speak  out, loud  and  clear,  on  certain  specific  changes  we  are  advo- 
cating. 

A  true,  general  amnesty  cannot  exist,  for  example,  with  a 
cut-off  date  that  is  previous  to  the  day  of  the  introduction  of  the 
Bill.   Our  experience,  as  Haitians,  has  been,  Mr.  Chairman,  one  of 
frustration  and  suffering  caused  by  improper  actions  taken  by  the 
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INS  in  its  dealings  wich  the  Haitian  boat  people. 

We  have  been  singled  out  and  kept  in  jails  in  concentration- 
carap-like  conditions,  without  any  possibility  of  release, under  the 
pretext  that  Haitians  would  abscond  if  let  free.   Since  Judge  Spellman's 
decisions  asking  for  the  release  of  some  1900  Haitian  boat  people 
detained  for  14  months  by  the  INS,  the  contrary  happened  to  be  truo: 
99%  of  those  released  kept  their  pledge  to  appear  for  hearings.   Is  it 
possible,  Mr.  Chairman,  that  any  legislative  action  could  envision 
to  send  back  to  Haiti  those  1900  after  the  agony  they  have  been  through 
because  they  arrived  after  January  1,  1980? 

We  Haitians  have  been  victimized  by  ill-conceived  administrative 
decisions  that  ignored  reality.   For  example,   the  Carter  Administration's 
so-called  "Cuban/Haitian  Entrant  Status"  with  an  arbitrary  cut-off  date 
of  October  10,  1980,  has  left  in  total  limbo  some  15  to  20,000  Haitian 
boat  people  known  as  the  "post  10/10/1980  Haitian  refugees".   Judge 
Spellman's  decision  covers  only  those  jailed  under  the  Reagan  Administra- 
tion Order  of  July  1981.   If,  for  simple  reason  of  decency,  the  1900 
Spellman's  cases  cannot  be  sent  back  as  a  group,  on  what  grounds  is 
the  Simpson-Mazzoli  Bill  going  to  shut  the  door  for  the  "post  10/10/1980 
Haitian  refugees?" 

Furthermore,  we  Haitians  have  been  victimized  by  a  restrictive 
interpretation  of  the  United  Nations'  definition  of  a  "refugee".   Under 
the  pretext  that  the  Haitian  boat  people  were  unlike  the  Vietnamese 
or  the  Cubans--"economic  refugees"  and  not  "political  refugees",  the  INS 
has  been  for  years  throwing  Haitian  refugees  in  jail  or  setting  high 
bonds  for  their  release.   The  "double  standard"  that  characterizes  the  INS 
treatment  of  refugees  has  been  put  in  its  true  perspective  by  the  statement  o 
US  foreign  policy  made  by  Mrs.  Kirkpatrick,  US  Representative  to  the  United 
Nations,  distinguishing  between  "authoritarian  governments"  and  "totali- 
tarian governments":  the  former  being  the  right-wing  dictatorships 
friendly  to  the  US,  the  latter  being  the  Communist  countries  hostile  to  the 
US. 
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Because  the  government  of  Haiti  is  supported  by  the  US,  Haitian 
boat  people  cannot  be,  from  the  INS  viewpoint,  genuine  bonafide  refugees, 
no  matter  how  compelling  is  the  evidence  of  political  conditions  in  Haiti 
as  the  "push  factor"  in  the  exodus.   In  his  well-publicized  ruling, 
"Haitian  Refugee  Center  vs.  Civiletti",  Judge  James  Lawrence  King  emphati- 
cally stated  that  "The  decision  was  made  among  high  INS  officials  to  expel 
Haitians,  despite  whatever  claims  to  asylum  individual  Haitians  might 
have".   Only  the  right  to  judicial  review  of  INS  administrative  actions 
allowed  Haitian  boat  people  to  avoid  "summary  exclusion:  and  to  survive 
this  program  "offensive  to  every  notion  of  constitutional  due  process  and 
to  equal  protection"  (HRC  vs.  Civilettii,  p. 162). 

You  will  understnad,  Mr.  Chairman,  that  the  Haitian  Community, 
coming  from  this  excruciating  experience,  is  afraid  to  see  how  severely 
the  present  Bill  restricts  the  heretofore,  guaranteed  right  of  all 
asylum  seekers  to  judicial  review  of  administrative  agency  action. 

In  conclusion,  Mr.  Chairman,  we  urge  you  to  amend  the  Simpson- 
Mazzoli  Bill,  taking  ihto  account  the  recommendations  made  by  the  Cari- 
bbean Action  Lobby.   If  you  do  make  the  changes,  the  agony  the  Haitian 
Community  has  been  through  in  this  country  for  the  past  ten  years  will 
not  have  been  totally  in  vain. 

Thank  you,  Mr.  Chairman 
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Mr.  Mazzoli.  Thank  you  very  much,  Father  Adrien  and  Mr.  Con- 
gressman and  Mr.  Moore.  We  appreciate  your  testimony.  And  you 
can  rest  assured  that  every  single  word  that  you  have  given  us 
today  orally  and  in  a  written  form  will  be  considered  by  the  com- 
mittee. 

As  all  of  you  know  who  have  studied  movement  of  this  bill,  its 
evolution  over  the  last  V-fz  years,  there  have  been  quite  significant 
changes  made  in  our  adjudication  section  from  even  the  original 
bill  draft.  Of  course,  our  bill  is  in  a  very  different  position  than  the 
Senate  bill  is  right  now,  as  Mr.  Moore  has  said  and  supported. 

We  hope  we  can  make  even  further  adjustment  that  might  suit 
the  various  groups.  But  perhaps  you  might  have  been  in  the  room 
as  you  heard  some  of  the  earlier  testimony.  Within  one  delegation, 
there  are  polar  opposite  views  on  one  section  of  the  bill. 

It  makes  our  job  very  difficult  because  we  have  so  many  different 
groups  to  listen  to.  But  your  statements  are  very  important,  and 
particularly  Father  Adrien  having  ministered  to  the  people  of 
Haiti.  You  bring  a  personal  situation  to  it  that  is  very  important. 

So  we  thank  you  very  much. 

I  yield  if  the  gentleman  from  Florida  has  questions. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Being  from  a  district  in  Florida  that  contains  a  great  number  of 
refugees  and  a  great  number  of  Haitians  specifically,  and  having 
been  in  Haiti  on  a  number  of  occasions  well  before  this  major  prob- 
lem started,  and  having  seen  the  Haitian  people,  I  can  appreciate 
one  thing  that  the  Father  said  specifically  in  his  little  dialog  with 
us  which  was  the  fact  that  there  was  a  99  percent  or  better  compli- 
ance rate  with  the  numbers  of  people  who  did  return  upon  being 
released  from  those  terrible  conditions  to  be  given  the  hearing  and 
showing  up  at  the  hearing— in  fact,  waiting  and  asking  specifically 
when  they  were  going  to  get  their  hearings,  some  of  whom  have 
not. 

As  we  know,  there  has  not  been  a  great  move  to  have  the  hear- 
ings according  to  everyone  that  has  been  released.  That  is  an  un- 
fortunate situation.  We  all  sympathize  with  that.  We  are  all  very 
proud  of  the  fact  that  they  saw  fit  not  to  disappear,  but  rather  to 
stand  up  and  be  counted  in  those  terms. 

The  one  thing  that  I  am  concerned  about  is,  as  the  chairman  has 
indicated,  many  times,  there  is  a  major  problem  with  getting  to  the 
point  of  having  everybody  decide  which  are  the  most  important 
points  to  them,  which  are  those  which  are  bargainable  and  those 
which  are  the  least  important. 

We  are  never  going  to  have  a  bill  if  everyone — and  we  have  had 
large  numbers  of  witnesses  already  and  many  more  to  come,  Mr. 
Chairman,  I  am  sure — comes  here  saying  that  the  bill  ought  to  be 
amended  this  way.  We  will  probably  have  to  take  500  amendments 
more  than  the  300  that  were  on  the  floor  last  year. 

I  would  hope  that  all  of  the  witnesses  who  have  that  feeling  that 
they  want  the  bill,  but  they  want  it  amended  in  some  form,  would 
submit  a  list  ultimately  to  this  committee  of  the  bottom-line  things 
which  are  the  single  most  important  issues  to  them  that  are  really 
what  they  consider  to  be  substantial  issues  that  would  affect  the 
bill  completely  if  it  were  passed  without  changes  that  you  recom- 
mend how  it  would  not  be  workable. 
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But  until  we  get  a  consensus  on  that  basis,  it  is  going  to  be  very 
difficult  to  do  anything. 

One  of  the  frustrations  of  being  new  and  sitting  up  here  is 
having  to  see  what  the  chairman  and  the  committee  went  through 
previously  and  having  tried  in  vain,  unfortunately,  but  so  valiant- 
ly, to  get  everyone  to  agree  on  a  bill  that  could  be  hopefully  more 
appropriate  for  almost  everyone  and  something  that  everyone 
could  embrace  because  that  is  almost  impossible. 

But  the  plight  is  there;  We  understand  it. 

I  only  have  one  question,  and  I  just  throw  it  out  to  anybody  that 
cares  to  answer  it.  Would  you  believe  from  what  I  have  heard  in 
testimony  so  far  and  previously  that  in  fact  every  person  who 
comes  to  the  United  States,  whether  by  legal  or — I  don't  want  to 
use  the  word  illegal,  but  whatever  means  they  arrive  on  our 
shores — everyone  of  those  people  is  entitled  to  constitutional  due 
process  of  the  United  States. 

That  means  a  complete  and  open  constitutional  process  from  day 
one  until  adjudication  possibly  by  the  U.S.  Supreme  Court. 

Mr.  Moore.  I  believe  the  Supreme  Court  has  already  spoken  in 
that  respect.  There  is  a  case  whose  name  I  can't  recall  that  says 
anyone  who  is  physically  present  in  the  United  States  is  entitled  to 
the  constitutional  protections  of  this  country.  We  certainly  would 
subscribe  to  that  belief. 

Mr.  Owens.  Congressman,  I  think  also  the  kind  of  time  we  have 
been  giving  to  cases  involving  colleges,  very  extended  trials  and  re- 
views, et  cetera,  is  indicative  of  just  how  far  we  will  go  with  that 
principle,  of  any  individual  who  is  physically  present,  renders  that 
kind  of  treatment. 

Father  Adrien.  Besides,  Mr.  Smith,  I  think  we  should  look  at  the 
other  end  of  the  story.  When  you  get  rid  of  those  guarantees,  what 
happens  to  individuals?  The  case  of  the  Haitians  is  really  not  quite 
enough.  Every  type  of  abuse  has  been  imposed  upon  us  because  we 
have  been  denied  due  process. 

It  is  not  the  matching  for  everybody  in  the  United  States,  not 
only  for  those  who  are  suffering,  but  for  those  who  are  imposing 
the  suffering.  You  know,  liberty  and  equality  is  not  divisible. 

Mr.  Smith.  Thank  you. 

Mr.  Moore.  Perhaps  a  more  relevant  question  would  be  whether 
those  were  excludable  as  well,  those  who  were  not,  so  to  speak,  le- 
gally entitled  to  land,  whether  those  should  be  given  constitutional 
protections.  I  think  your  bill  attempts  to  address  that  problem. 

Mr.  Mazzoli.  Thank  you. 

The  gentleman's  time  has  expired. 

The  gentleman  from  Florida. 

Mr.  McCoLLUM.  I  have  no  questions. 

Mr.  Mazzoli.  Gentlemen,  thank  you  very  much.  I  appreciate 
your  testimony.  As  the  gentleman  before,  Mr.  Smith,  said,  we  are 
trying  to  assimilate  all  this  information  and  appraise  it  and  see 
where  we  are  and  try  to  come  up  with  something  that  is  workable. 

We  thank  you  for  your  help. 

Mr.  Owens.  Thank  you,  Mr.  Chairman.  First,  for  us,  this  is  a  life- 
and-death  matter  in  Brooklyn.  A  lot  of  leaders  from  Brooklyn  have 
joined  me  this  morning. 
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Mr.  Mazzoli.  I  welcome  the  gentlemen  and  ladies  from  Brooklyn. 
They  are  welcome  to  stay  as  long  as  they  wish  to  be  with  us  or 
leave  when  they  have  to.  We  thank  you  very  much. 

Mr.  Owens.  Thank  you  again. 

Mr.  Mazzoli.  Since  we  began,  our  other  distinguished  colleague, 
Mr.  Scheuer  from  the  State  of  New  York,  has  arrived.  Again,  I 
would  poll  our  delegation  here.  Would  you  be  disposed  to  let  Mr. 
Scheuer  testify  first? 

I  might  say  to  the  crowd,  the  panel  before  us  has  been  very  help- 
ful. They  were  here  at  8:30,  which  was  the  arrangement.  At  that 
point,  none  of  our  members  was  here.  As  they  began,  our  members 
came.  So,  in  order  to  get  our  members  on  the  floor  at  10  o'clock 
when  we  begin  our  business,  we  thought  we  would  move  on. 

So  with  your  permission,  I  call  my  good  friend  and  our  colleague 
from  New  York,  Congressman  Scheuer,  forward. 

Jim,  while  you  are  arranging  yourself,  we  will  let  our  friends 
from  Brooklyn  leave. 

Thank  you  all  for  coming,  for  making  that  long  trip  from  New 
York.  It  is  nice  to  see  you. 

Congressman  Scheuer. 

TESTIMONY  OF  JAMES  H.  SCHEUER,  U.S.  REPRESENTATIVE  FROM 
THE  IITH  DISTRICT  OF  THE  STATE  OF  NEW  YORK 

Mr.  Scheuer.  Mr.  Chairman,  I  will  give  you  my  prepared  testi- 
mony. 

Mr.  Mazzoli.  Thank  you  very  much,  Jim.  You  are  welcome,  and 
you  are  recognized. 

Mr.  Scheuer.  Mr.  Chairman,  if  I  may  take  a  moment  to  answer 
Mr.  Smith's  last  question  before  I  advert  to  my  testimony,  let  me 
say,  first,  until  January  2  at  midnight,  half  of  my  district  was  in 
Brooklyn.  My  district  now  encompasses  three  other  boroughs  in 
and  around  New  York— Bronx,  Queens,  and  Nassau.  I  think  I  un- 
derstand the  concerns  of  the  people  of  New  York. 

I  think  that  they  are  very  concerned  that  we  bring  some  ration- 
ality to  the  whole  problem  of  illegal  immigration  on  our  borders 
which  now  constitute  a  sieve.  They  have  not  been  dignified  by  the 
word  borders. 

We  are  a  very  compassionate  people  who  believe  deeply  in  the 
Judeo-Christian  ethic  and  the  compassion  that  surrounds  our  Con- 
stitution and  the  Statute  of  Liberty. 

Two-thirds  of  all  the  refugees  who  cross  national  borders  in  the 
world  come  to  the  United  States.  We  are  doing  far  more— far 
more— than  any  conceivable  level  of  obligation  that  we  have.  I  am 
proud  that  we  are  doing  far  more.  I  am  proud  that  we  are  the 
haven  for  two-thirds  of  all  of  the  refugees  that  cross  national  bor- 
ders. 

But  I  don't  think  we  have  to  do  100  percent  of  the  job,  regardless 
of  the  effect  that  it  has  on  American  society.  When  the  question  is 
asked  should  anybody  who  crashes  through  our  borders  illegally 
have  the  full  panoply  of  constitutional  protections,  I  have  to  ask 
the  effect  that  this  mass  of  illegal  immigration,  this  wave,  this  in- 
undation of  illegal  immigration,  has  first  on  the  many  hundreds  of 
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thousands  of  people  who  have  applied  abroad  leg'ally  to  come  into 
our  country  legally. 

What  effect  does  it  have  on  them?  Is  there  now  some  palpable 
unfairness  about  asking  people  who  have  applied  and  who  are  wait- 
ing listed  maybe  5  or  10  or  12  or  15  years  long,  who  sit  patiently 
while  two  to  2,000,  3,000,  or  4,000  people  per  day  crash  into  our 
country  without  let  or  hindrance,  without  waiting,  just  because 
they  want  very  badly  to  be  here? 

Other  people  want  very  badly  to  be  here  and  are  coming  through 
by  legal  process,  part  of  the  two-thirds  of  all  the  immigrants  who 
cross  national  boundaries  in  the  world  who  end  up  as  invitees  into 
this  country  by  legal  process. 

So  I  ask.  No.  1,  isn't  there  a  palpable  unfairness  to  the  proposi- 
tion that  people  who  crash  into  our  country  now  are  entitled  to  all 
kinds  of  constitutional  guarantees  to  a  process  that  goes  on  unend- 
ingly and  at  enormous  cost  to  our  taxpayers  while  people  who  have 
obeyed  our  laws  and  have  made  application  in  a  proper  legal  way 
are  asked  to  sit  for  a  decade  or  longer  waiting  for  that  door  to  open 

legally?  ,      r  ^       ^ 

Second,  I  ask  is  our  framework  of  laws  and  framework  of  legal 
process  able  to  take  the  load  of  1  million  or  more  people  who  can 
be  expected  to  crash  through,  each  being  entitled  to  long,  detailed, 
and  expensive  constitutional  processes? 

I  know  of  no  country  in  the  world  other  than  ours  who  affords 
that  kind  of  protection  to  people  who  are  apprehended  just  having 
passed  through.  Generally,  the  custom  is— and  this  is  in  civilized, 
developed  countries— they  are  taken  by  the  hand  and  escorted  to 
the  border,  and  they  are  asked  to  return  from  whence  they  came. 

There  has  got  to  be  another  answer  than  giving  these  people  full 
protection  of  all  of  our  constitutional  rights.  Our  legal  system,  I 
don't  think,  can  take  that  burden.  I  would  like  to  see  the  experi- 
ence analyzed  of  what  happens  to  our  illegal  immigrants  into  Flor- 
ida and  who  come  across  the  Mexican-American  border.  What  kind 
of  pressures  do  they  constitute  on  our  legal  system,  and  how  will 
we  be  able  to  cope  with  them? 

Mr.  Chairman,  I  am  going  to  be  very,  very  brief  because  I  know 
your  schedule  is  limited.  I  will  submit  my  prepared  testimony. 

I  support  this  bill.  I  support  it  as  coming  to  the  floor.  I  supported 
it  last  year,  and  I  will  support  it  when  it  comes  to  the  floor  this 
year.  I  will  do  everything  I  can  to  expedite  its  way  to  the  floor.  I 
feel  it  is  long  overdue. 

I  have  four  amendments  to  the  bill,  one  of  which  I  will  discuss 
this  morning  very  briefly. 

The  amendment  that  I  would  propose  that  is  relevant  to  this 
morning's  discussion  is  an  amendment  that  would  delay  amnesty 
until  there  is  some  declaration  by  an  impartial  objective  body  that 
our  borders  are  reasonably  secure  and  that  the  amnesty  itself  will 
not  produce  an  avalanche  of  illegal  immigration. 

You  must  understand  in  considering  this  law  that  what  push 
pressures  we  have  seen  from  the  developing  countries  of  the  world 
into  our  country  will  be  a  mild  trickle  compared  to  the  avalanche 
that  we  can  expect  in  the  future,  that  we  can  confidently  expect  in 
the  future.  Because  the  demographic  realities  of  the  developing 
world,  the  population  explosion  in  the  developing  world,  and  espe- 
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cially  the  growth  in  the  labor  market  in  the  developing  world  are 
going  to  produce  pressures  on  young  people  for  jobs,  for  a  decent 
standard  of  living,  for  a  hope  for  a  better  life,  that  they  can  only 
satisfy  through  immigration. 

The  people  are  already  born  throughout  the  developing  world,  al- 
ready born,  who  themselves  will  be  entering  the  job  market  5 
years,  10  years,  15  years,  20  years,  from  now  and  will  radically  in- 
crease the  push  pressures,  the  pressures  to  immigrate.  Irresistably, 
there  is  very  little  choice  on  their  parts. 

They  end  up,  most  of  them,  trying  to  come  to  the  United  States. 
Most  of  them,  if  they  try  hard  enough,  can  crash  across  our  bor- 
ders. 

How  much  time  do  I  have? 

Mr.  Mazzoli.  You  take  as  much  as  you  will  need. 

Mr.  ScHEUER.  I  will  take  another  minute. 

Mr.  Mazzoli.  OK,  good. 

Mr.  ScHEUER.  Let  me  suggest  Mexico.  When  I  first  went  to 
Mexico  with  the  American  Friends  Service  Committee  in  1940, 
their  population  was  21  or  22  million.  Now,  their  population  is 
about  75  million.  By  the  year  2000,  it  will  be  about  123  or  124  or 
125  million.  In  my  lifetime,  their  population  will  have  quintupled. 
Their  labor  force  will  grow  even  faster  than  that. 

Now,  there  is  no  way  on  Earth,  come  the  year  2000  that  125  mil- 
lion Mexicans  can  survive  in  that  country.  There  isn't  enough  land, 
there  isn't  enough  water,  there  isn't  enough  air,  there  aren't 
enough  resources.  So  when  I  say  that  the  population  of  Mexico  is 
now  75  million  and  by  the  year  2000  it  will  be  125  million,  that  is  a 
bit  of  a  fraud  on  my  colleagues  who  are  sitting  up  there. 

What  I  should  be  saying  is  in  the  year  1940,  on  the  North  Ameri- 
can Continent,  there  were  perhaps  about  22  or  23  million  Mexi- 
cans. In  the  year  1975,  there  are  probably  85  million  Mexicans  on 
the  North  American  Continent,  about  10  million  or  12  million  in 
the  United  States  and  about  75  million  in  Mexico. 

By  the  year  2000,  we  expect  about  130  or  140  million  Mexicans 
on  the  North  American  Continent,  maybe  30  or  40  million  in  the 
United  States  and  maybe  75  or  80  million,  maybe  85  million  in 
Mexico. 

That  is  the  only  realistic  way  to  look  at  these  exponentially 
growing  population  figures,  the  exponentially  growing  labor 
market  figures,  which  is  even  more  important  because  it  is  the 
young  people  in  the  labor  market  who,  not  finding  any  jobs,  have 
to  go  elsewhere. 

Mexico  in  the  period  between  now  and  the  year  2000  will  have  to 
produce 

Mr.  Mazzoli.  19.3. 

Mr.  ScHEUER.  Pardon? 

Mr.  Mazzoli.  19.3  million. 

Mr.  ScHEUER.  Jobs,  that's  right.  They  will  have  to  produce  about 
950,000  jobs  now  and  over  1  million  jobs  toward  the  end  of  the  cen- 
tury. There  is  no  way  on  Earth  that  there  is  any  reasonable  hope, 
however  marginal,  that  anything  like  these  new  jobs  can  be  pro- 
duced. 

Where  are  these  people  going  to  go?  We  know  full  well  where 
they  are  going  to  go.  The  question  is:  What  are  the  effects  on  this 
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kind  of  mass  inundation  of  illegal  immigrants  without  language 
skills,  without  job  skills,  without  urban  skills,  into  our  country? 
What  will  the  pressures  be  on  our  own  public  systems  for  welfare 
and  housing  and  education  and  health  and  law  enforcement? 

How  can  we  cope  with  this?  Do  we  want  to  undergo  the  agoniz- 
ing costs  and  the  tensions  that  will  be  imposed  on  our  society? 

Mr.  Chairman,  I  am  grateful  for  your  time  and  your  courtesy.  I 
will  submit  my  prepared  testimony. 

[The  complete  statement  follows:] 
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GOOD  MORNING,  I  appreciate  this  opportunity  to  testify 

BEFORE  THE  SUBCOMMITTEE. 

I  WORKED  TO  BRING  THIS  BILL  TO  A  FULL  VOTE  DURING  THE  LAST 

SESSION  OF  Congress,  and  I  fully  share  the  Subcommittee's 

VIEW  THAT  THIS  BILL  IS  LONG  OVERDUE. 

There  are  four  amendments  which  I  hope  to  introduce  to  HR.1510. 

HOWEVER,  today  MY  MAJOR  CONCERN  IS  WITH  LINKING  AN  AMNESTY 

program  with  measures  to  secure  our  borders.  i  propose  that 
the  former  be  delayed  until  the  latter  has  occurred. 

Delaying  the  start  of  an  amnesty  program  will  accomplish  two 

THINGS.   It  will: 

(1)  offer  reassurance  to  those  who  link  amnesty 

WITH  efforts  to  STEM  THE  FLOW  OF  ILLEGAL 
ALIENS  (WHETHER  BY  EMPLOYER  SANCTIONS  OR 
BORDER  SECURITY,  AS  I  PROPOSE);   THAT 
AMNESTY  WILL  ULTIMATELY  OCCUR. 

(2)  ALLOW  TIME  FOR  THE  PLANNING  NECESSARY  FOR 
THE  EFFECTIVE  OPERATION  OF  AN  AMNESTY 
PROGRAM. 

THERE  ARE  SOME  STARTLING  DEMOGRAPHIC  FACTS  WHICH  ARE  RELEVANT 
TO  THE  PROBLEM  AND  WHICH  UNDERSCORE  THE  URGENCY  OF  TAKING 
STEPS  TO  LESSEN  THE  PRESSURES  ON  OUR  BORDERS.   WHATEVER 
PRESSURES  EXIST  TODAY  CAN  ONLY  BE  EXACERBATED  BY  THE 


1025 


DEMOGRAPHIC  REALITY  OF  THE  FUTURE.   I.E.,  "YoU  AIN'T  SEEN 

nuttin'  yet!" 

While  arguments  in  favor  of  employer  sanctions  stress  "pull" 

FACTORS  (those  WHICH  PULL  MIGRANTS  TOWARD  THE  UNITED  StATES). 
I  WILL  CONCENTRATE  ON  "PUSH"  FACTORS,  FOCUSSING  ON  DEMOGRAPHIC 

facts  in  sending  countries. 

Although  only  approximately  half  of  illegal  immigratns  come 

FROM  [IeXICO,  a  more  GENERAL  SITUATION  CAN  BE  ILLUSTRATED  WITH 
DATA  FROM  THAT  COUNTRY  BECAUSE  IT  IS  THE  LARGEST  NATION 
SENDING  IMMIGRANTS  TO  THE  U.S.,  WHETHER  LEGAL  OR  ILLEGAL. 
The  SAME  STORY,  HOWEVER,  CAN  BE  REPEATED  FOR  MOST  COUNTRIES 

IN  Central  America  and  the  Caribbean;  additional  data  to 

THIS  effect  are  CONTAINED  IN  AN  APPENDIX  TO  THIS  TESTIMONY. 

In  19'i0,  Mexico's  papulation  numbered  about  23  million.  Today, 
SOME  43  years  later,  it  has  reached  75  million.  By  the  turn 

OF    the    century,     it   WILL    SURPASS    11 6   MILLION.       (ThESE    ARE    THE 
conservative    ESTimTES  OF  THE  CENTRO  LATINO  AMERICANO  DE 

Demografia,  CELADE,  a  branch  of  the  United  Nations.) 

These  projections  assume  a  DECLINE  in  the  fertility  rate  of  Mexico! 

To  understand  how  this  can  be  --  a  continued  increase  in  the 
population  at  the  same  time  the  fertility  rate  is  declining  -- 
it  is  necessary  to  go  back  a  generation.  fertility  was  as  high 
as  it  had  been  for  generations,  while  mortality  (especially 

AMONG  INFANTS  AND  CHILDREN)  BEGAN  TO  FALL  PRECIPITOUSLY.   ThIS 
WELCOME  PHENOMENON  HAPPENED  TO  A  GREAT  EXTENT  BECAUSE  OF  U.S. 
HEALTH   AND  MEDICAL  ASSISTANCE.   We  SHOULD  BE  JUSTLY  PROUD  OF 
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this  humane  accomplishment. 

Unfortunately,  declines  in  fertility  did  not  accompany 

THESE  SPECTACULAR  DECLINES  IN  MORTALITY.   ThE  DEMOGRAPHIC 

Transition  from  a  high-fertility-high-mortality  society 
TO  A  low-fertility-low-mortality  society  takes  time. 
The  society  described  here>  Hexico,  is  passing  through 
a  period  when  mortality  is  low  while  fertility,  although 

DECLINING,  is  STILL  HIGH,  RESULTING  IN  RAPID  POPULATION 

growth. 

In  addition  to  understanding  the  Demographic  Transition, 
we  must  also  understand  the  concept  of  "demographic 

MOMENTUM."   ThE  BABIES  WHO  SURVIVED  IN  THE  1950s  AND 
196ns  (who  in  EARLIER  GENERATIONS  WOULD  HAVE  DIED)  ARE 
today's  YOUNG  ADULTS,  FORMING  HOUSEHOLDS  AND  HAVING  THEIR 
OWN  CHILDREN,  NOW  A  GlANT  GENERATION.   ThAT  IS  WHY  THE 

total  population  will  continue  to  grow,  even  if  each  woman 
now  has  fewer  children  than  her  mother  or  grandmother. 
There  are  so  many  women  in  childbearing  ages  now  that 

BIRTHS  will  number  MORE  THAN  DEATHS.   ThAT  IS  WHAT  MAKES 
THE  CURRENT  SITUATION  SO  DIFFERENT  FROM  ANY  THAT  HAS  EVER 
OCCURRED  BEFORE, 
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Let  me  turn  now  from  projections  of  the  total  population 
TO  projections  of  the  labor  force.  For  the  next  20  years^ 
SUCH  projections  are  very  easy:  the  work  force  20  years 
hence  has  already  been  born! 

Between  now  and  the  year  2000.  with  no  anticipated  change 

IN  LEVELS  OF  UNEMPLOYMENT  AND  UNDEREMPLOYMENT,  MeXICO  WILL 
NEED  TO  ADD  ABOUT  950,000  JOBS  A  YEAR  --  775.000  PER  YEAR 
NOW.  THEN  OVER  A  MILLION  EACH  OF  THE  LAST  FIVE  YEARS  OF  THIS 
CENTURY.   In  17  YEARS.  A  TOTAL  OF  17  MILLION  NEW  JOBS  WILL 
BE  NEEDED.   It  IS  SURELY  AN  UNDERSTATEMENT  TO  SAY  THIS  IS 
A  FORMIDABLE  TASK  FOR  ANY  NATION'S  ECONOMY. 

It  CAN  BE  ASSUMED  THAT  THE  RECENT  DEVALUATION  OF  THE  PESO 

has  resulted  in  the  loss  of  a  significant  number  of  jobs. 
This  is  the  wrong  direction  for  an  economic  trend  if  matters 

ARE  to  improve! 

What  are  these  uneduccated.  despondent,  and  discouraged  young 

PEOPLE  TO  do?   a  move  ACROSS  THE  BORDER  IS  AN  OBVIOUS  AND 
historically  a  FREQUENTLY  SECLECTED  OPTION. 

But  this  is  only  one  part  of  this  dismal,  tragic  picture. 
Let  me  now  turn  to  our  own  economic  situation  and  speculate 
on  some  major  imminent  labor  force  changes.  Just  a  few  weeks 

ago.  the  high-tech  BUSINESS  WORLD  WAS  STARTLED  BY  THE 
announcement  THAT  A  MAJOR  COMPANY  PLANNED  TO  SHIFT  A  MAJOR 
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PORTION  OF  Atari  assembly  to  an  Asian  country.  Some  2000 

JOBS  WILL  BE  lost  TO  CaLI FORNI ANS .   AnD  JUST  A  WEEK  AGO,  THE 

English  computer  wiz  Clive  Sinclair  foresaw  a  society,  whether 
Great  Britain  or  the  United  States,  where  most  menial  assembly 
line  jobs  will  have  been  transferred  to  developing  countries 
where  labor  is  cheap.  Some  menial  service  jobs  will  remain 
(windows  will  still  have  to  be  washed,  offices  cleaned,  dishes 
cleared  in  restaurants).  But  we  will  overwhelmingly  be  an 
educated,  highly  trained  society  where  the  demand  for  highly 
skilled  personnel  will  far  overshadow  the  need  for  the  unskilled. 

Thus,  an  enormous  challenge  just  now  beginning  to  confront  us 
is  how  we  can  prepare  the  youth  already  residing  here  for  these 
high-tech  jobs. 

How  and  where  will  the  thousands  of  unskilled  newcomers 

FIT  IN? 

Will  we  be  able  to  absorb  them  in  such  large  numbers?  How, 

AND  BY  what  KINDS  OF  PROGRAMS? 

Young  adults  with  little  if  any  education,  lacking  fluency  in 
English,  capable  only  of  performing  the  dwindling  number  of 

MENIAL  jobs  IN  SUCH  A  SOCIETY,  WILL  FIND  ADJUSTMENT  TO  OUR 
increasingly  TECHNICAL  SOCIETY  MORE  DIFFICULT  THAN  EVER  BEFORE. 

Our  society's  task  of  transformation  from  what  we  are  today  to 

WHAT  IS  needed  IN  THE  FUTURE  WILL  BE  EXCEEDINGLY  DIFFICULT, 
REGARDLESS  OF  THE  NUMBERS  ADDED  TO  OUR  POPULATION.   It  CAN  BE 
MADE  SOMEWHAT  LESS  DIFFICULT  IF  THOSE  NUMBERS  ARE  MODERATE 
RATHER  THAN  OVERWHELMING. 
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We  MUST:   (J)  PREVENT  AN  AMNESTY  PROGRAM,  PREMATURELY 

instituted,  from  acting  as  a  magnet  to  even-larger  numbers 
of  would-be  illegal  immigrants;  (2)  buy  time  to  design  an 
appropriate  amnesty  program;  (3)  secure  our  borders  as  a 
measure  to  stem  the  flow  of  illegal  entrants;  and  w   encourage 
other  nations  in  the  hemisphere  and  elsewhere  to  take  their 
demographic  pressures  seriously  and  work  toward  appropriate 
policies. 

to  give  us  time  and  breathing  space  necessary  to  accomplish 
these  goals,  i  propose  an  amendment  to  take  measures  first 
that  will  greatly  increase  border  security,  then  and  only 
then  introduce  an  amnesty  program. 

These  concerns  are  hemispheric  and  global  in  nature.  The 
RECENT  Western  Hemisphere  Conference  of  Parliamentarians 
ON  Population  and  Development  reminded  us  that  there  is 
an  urgent  need  for  increased  dialogue  among  sending  and 
receiving  nations,  and  that  through  increased  bilateral 

AND  multilateral  EXCHANGES,  WE  CAN  STIMULATE  MORE  REALISTIC 

and  forward-looking  national  policies. 

Some  nations  have,  perhaps  deliberately,  perhaps  by  default, 

EVADED  the  URGENT  QUESTIONS  POSED  BY  SEVERE  PRESSURES 
RESULTING  FROM  RAPID  DEMOGRAPHIC  GROWTH,   ThEY  MAY  EVEN  HAVE 
ENCOURAGED  THE  NOTION  THAT  EMIGRATION  PROVIDES  A  SAFETY  VALVE 
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FOR  EXCESS  POPULATION,  PARTICULARLY  AMONG  THE  LABOR  FORCE. 
Yet  THE  DETRIMENTAL  EFFECTS  ON  SENDING  COUNTRIES  HAVE 

received  little  recognition. 

The  Brain  Drain  is  the  most  widely  recognized  of  these  effects. 
The  EXODUS  of  highly  trained  professionals  robs  a  sending 
country  not  only  of  its  investment  in  the  emigrant's  extended 
education,  but  also  of  his/her  professional  services  and 
expertise  for  the  remainder  of  his/her  lifetime. 

Less  well  recognized,  and  more  significant  in  a  numerical  sense, 
is  the  exodus  of  middle  managers,  teachers,  health  personnel, 
office  workers,  garage  mechanics. 

And  even  among  the  unskilled,  emigration  siphons  off  the 

MOST  vigorous,  AMBITIOUS,  AND  UPWARDLY  MOBILE. 

Hemispheric  dialogue  should  confront  emigration  problems 

HEAD-ON  --  problems  AFFECTING  DISRUPTION  OF  FAMILIES  AND  OF 
village  AND  COMMUNITY  SOCIAL  STRUCTURE,  AGRICULTURAL  PATTERNS, 
AND  THE  ability  OF  A  NATION  TO  FEED  ITSELF.   FOR  EXAMPLE, 
AN  ASTONISHING  PROPORTION  OF  ARABLE  LAND  IN  JAMAICA  (PERHAPS 
AS  MUCH  AS  ONE  THIRD)  LIES  UNCULTIVATED,  ITS  OWNERS  CURRENTLY 
ABROAD,  EXPECTING  TO  RETURN  HOME  IN  RETIREMENT. 

In  SUM,  WE  HAVE  A  DUAL  RESPONSIBILITY.   On  THE  ONE  HAND,  AMERICAN 
POLICYMAKERS  MUST  BE  COGNIZANT  OF  THE  ENORMOUS  PRESSURES  FOR 
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increased  emigration  that  are  sure  to  test  american  efforts  to 
secure  our  borders  and  ensure  that  the  number  of  entrants  can 
be  absorbed  into  our  changing  society. 

But  it  is  also  incumbent  upon  us  to  meet  with  our  colleagues 
IN  the  Hemisphere  and  in  other  primary  sending  countries.  We 
must  engage  them  in  a  dialogue  which  will  stimulate  an  appropriate 
level  of  awareness  of  their  own  population  growth,  economic 
problems,  labor  force  imbalance,  and  mass  movements  of  people. 

By  participating  with  them  in  such  a  dialogue,  we  can  hope 
for  more  realistic  policymaking  focussed  on  these  problems 
in  the  future. 
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APPENDIX 

The  numbers  which  follow  should  be  considered  with  caution. 
They  are  included  here  primarily  to  indicate  orders  of 
magnitude  (about  which  there  can  easily  be  consensus)  and 

not  TO  SUGGEST  SPECIFIC  NUMBERS  (ABOUT  WHICH  THERE  CAN  BE 
SOME  disagreement) . 

i  want  to  stress  that  i  do  not  subscribe  to  pure  demographic 
determinism.  There  are  many  factors  that  mediate  between 

THE  demographic  "gIVENS"  AND  THE  ACTUALL  NUMBERS  OF  PEOPLE 
WHO  CROSS^  OR  ATTEMPT  TO  CROSS  A  BORDER.   An  INCREASE  IN 
LABOR  FORCE  DOES  NOT  TRANSLATE  INTO  A  ONE-FOR-ONE  INCREASE 
IN  ILLEGAL  MIGRANTS.   MIGRANTS  ARE,  IN  FACT,  RARELY  FROM 
AMONG  THE  FIOST  DISADVANTAGED,  NOR  ARE  THEY  DRAWN  EQUALLY 
FROM  ALL  AREAS  OF  A  SENDING  COUNTRY,  FOR  EXAMPLE. 

I  DO  MEAN  TO  SUGGEST,  HOWEVER,  THAT  POPULATION  PRESSURES 
OF  THE  MAGNITUDES  INDICATED  HERE  CANNOT  BE  IGNORED  AND  MUST 
SURELY  LEAD  TO  SIGNIFICANT  ADDITIONAL  PRESSURES  FOR  MIGRATION. 
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Estimated  Numbers  of  New  Jobs  to  be  Created 

1980-2000  per  year 

Latin  America              lal,'oOO,000  4,000,000 

Middle  America              26,300,000  1,300,000 

Caribbean  Basin              35,000,000  1,750,000 

Mexico                    19,300,000  965,000 

Haiti                       1,800,000  90,000 

El  Salvador                 1,600,000  80,000 

Jamaica                      225,000  11,250 


18-556  O— 83 66 
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LATIN  AMERICA 

(includes  Mexico,  Central  and  South  America  &  Caribbean) 

1980  364  million 

1983  381  million 

2000  565  million 

2025  865  million 

i.e.,  increasing  10  million  a  year 
mortality  is  still  declining 


Labor  Force 

1950-75  much  of  the  increase  in  labor  force  was  absorbed  by 
the  rural  sector,  which  is  no  longer  possible;  labor  force  in 
rural  areas  is  flattening  out;  increases  must  be  absorbed  in 
urban  sector. 


Rural:   1980   41  million 


Urban:   1980   74  million 
Total:   1980  115  million 


2000    49  million 

2000   148  million 
2000   197  million 


i.e.,  4  million  new  jobs  need  to  be  created  every  year  till  2000, 
and  more  than  that  after  2000.   (In  the  U.S.,  in  the  relatively 
prosperous  1970s,  2  million  jobs  a  year  were  created;  the  U.S. 
GNP  is  five  times  that  of  Latin  America.) 


The  starting  point,  1980  unemployment  in  some  countries  is  15-20%; 
underemployment  and  unemployment  together  approach  50-60%.   Can 
this  be  maintained,  or  will  it  increase? 
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CARIBBEAN  BASIN 

(includes  Mexico,  six  Central  American  countries,  and  islands) 

1980  122  million 

1983  132  million 

2000  200  million 

2025  300  million 


Labor  Force 

1980  37      million 

2000  72      million 


The  need  for  additional  jobs  in  the  Caribbeaii  Basin  is  even  mDre  of  a  problem 
than  in  Latin  America  as  a  vvrtiole.     While  the  total  latin  American  GNP  is  one 
fifth  that  of  the  U.S.,   the  GNP  among  Caribbean  Basin  nations  is  less  than 
one  tenth  that  of  the  U.S. 
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MIDDLE  AMERICA 

(includes  Mexico  and  six  Central  American  countries) 
Total  Population 
1980    92.3  million 
1983    100   million 
2000    156   million 
2025    243   million 


Labor  Force 

1980    26.7  million 
2000    53    million 
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MEXICO 


1980  69.7  million 


1983 


72  mil  1  ion 


2000  116  million 

2025  174  million 

median  age:  1 7 

Mexico  City,  current  population  17  million  (was  5.6  million  in  10^0) 
2000  projected    32  million 

In  1960,  6  million  women  gave  birth  to  1.8  million  children 

In  2000,  25  million  women  will  give  birth  to  3.1  million  children 

i.e.,  even  with  a  significant  decline  in  the  birth  rate,  there 
will  be  many  more  born  in  2000  because  there  will  be  som  many 
more  women  of  reproductive  age. 

Labor  force 

1980    19.5  million 
2000    38.8  million 
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HAITI 


1980 
1983 
2000 
2025 


5.8  million 

5  mill  ion 

10  mill  ion 

18  mill  ion 


Labor  force 

1980       2.8  million 
2000       4.6  mil  1  ion 


EL  SALVADOR 


1950  population 

1980 

2000 

2025 


1.9  mill  ion 

4.8  mill  ion 

8.7  mill  ion 

15.0  mill  ion 


Labor  Force 


1950 

663,000 

1975 

1.4  mi  1 1  ion 

1980 

1.6  mill  ion 

2000 

3.2  mill  ion 

2025 

5.6  mill  ion 
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JAMAICA 

1980 

1983 

2000 

2025 


2.2  million 
2.9  million 
3.8  mill  ion 


Labor  Force 
1950   605,000 
1975   672,000 


The  low  growth  between  1950  and  1975  was  not  a  reflection  of 

low  fertility,  but  of  emigration  (to  Canada,  U.S.,  and  U.K.,  where 

doors  are   now  closing) 


127,  of  the  labor  force  growth  occurred  in  the  first  25  of  these 
50  years,  and  78  of  it  is  expected  in  the  second  25  years. 
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Mr.  Mazzoli.  Thank  you. 

Mr.  ScHEUER.  But  I  think  we  have  the  most  agonizing  questions 
to  face  if  we  are  realistically  going  to  look  at  the  hard  prospects  for 
vastly  increased  illegal  immigration.  It  seems  to  me  the  least  we 
can  do  is  defer  amnesty  which  if  we  don't  harden  our  borders  will 
be  a  most  powerful  magnet  in  inviting  a  vast  inundation  of  illegal 
immigrants  who,  I  feel,  we  can't  cope  with  without  severe  damage 
to  every  aspect  of  the  warp  and  woof  of  our  society. 

Mr.  Mazzoli.  I  had  a  chance  to  read  your  statement  last  night.  It 
is  very  interesting.  On  page  6  of  it,  you  give  your  general  plan,  and 
the  appendices  to  it  are  interesting  because  you  project  the  number 
of  jobs  needed  by  Latin  America,  Middle  America,  Caribbean 
Basin,  and  some  of  the  countries  within  it.  It  certainly  poses  some 
real  problems. 

We  have  talked  at  our  subcommittee  at  length— the  gentleman 
from  Florida  and  the  other  gentleman  from  Florida,  too — about 
these  national  problems  and  some  of  the  things  we  can  do  which 
would  perhaps  alleviate  some  of  these  pressures.  But  as  your  state- 
ment points  out,  we  have  a  difficult  task  ahead. 

But  it  is  statements  like  yours  and  your  help  that  will  get  us  to 
some  sort  of  a  goal.  So  we  do  appreciate  it  very  much. 

Mr.  ScHEUER.  Let  me  just  add  one  more  question,  Mr.  Chairman. 
Many  of  these  issues  for  us  to  look  for  a  constructive  solution  have 
to  involve  constructive  steps  on  the  part  of  the  sending  country. 
We  should  engage  in  all  kinds  of  dialog  with  them. 

We  should  have  you  leading  missions  down  there  to  talk  with 
Mexico  and  the  Caribbean  countries  and  the  countries  of  South 
America  and  the  countries  of  Asia  and  Africa  that  are  the  sending 
countries.  We  are  engaged  in  a  constructive  nonconfrontational, 
positive,  creative  process  of  dialog  with  them  to  see  if  together 
somehow  with  some  funding  help  from  us  we  can't  develop  the  pro- 
grams that  will  improve  the  quality  of  life  in  these  countries  and 
that  will,  therefore,  lessen  the  push  factors,  the  factors  that  are 
sending  young  people  out  of  these  countries  in  unbelievable  num- 
bers. 

We  shouldn't  just  issue  fiats;  we  shouldn't  issue  legal  fiats  re- 
garding our  border  or  regarding  the  legal  process  without  involving 
them  in  a  constructive  and  helpful  dialog  in  which  they  perceive 
that  there  is  a  joint  problem  that  we  have  to  work  out  jointly,  hope- 
fully by  achieving  some  kind  of  a  consensus  on  a  wide  variety  of 
programs  that  will  be  complementary,  that  will  create  a  wholistic 
approach  to  the  whole  problem  of  why  there  is  a  push  factor  and 
what  can  be  done  about  it  if  we  work  constructively  and  creatively 
with  the  sending  countries. 

Mr.  Mazzoli.  The  gentleman  from  Florida. 

Mr.  Smith.  I  have  no  question,  just  thank  you  for  the  testimony. 
You  have  been  involved  a  long  time  and  chaired  a  committee  with 
reference  to  the  demographic  problems  and  the  push  factors. 

I  know  he  is  very  well  intentioned  and  has  a  lot  of  good  ideas  on 
the  subject  and  hope  he  stays  in  touch  with  the  cornmittee  con- 
stantly because  we  can  benefit  from  what  he  does.  He  is,  obviously, 
immanently  correct,  the  push  factors  will  exists. 

Mr.  ScHEUER.  They  not  only  will  exist;  they  will  grow  off  the 
chart  and  off  the  wall. 
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Mr.  Smith.  The  more  money  we  spend  in  coping  with  the  prob- 
lems at  the  local  level  is  an  investment  that  probably  we  will  save 
10  times  that  much  or  more  in  not  only  human  tragedy,  but  in 
dollar  terms. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

Mr.  ScHEUER.  I  thank  you,  Mr.  Chairman,  for  your  courtesy. 

Mr.  Mazzou.  Again,  let  me  thank  the  legal  panel.  You  have 
gone  through  your  apprenticeship.  We  appreciate  it. 

Mr.  Roberts,  you  had  finished.  According  to  our  chart  Ms.  Gonza- 
lez was  the  next  one  listed.  So  let's  just  kind  of  stick  to  that. 

Ms.  Gonzalez,  you  are  recognized  for  5  minutes. 

TESTIMONY  OF  JOSIE  GONZALEZ,  CHAIR,  LEGISLATIVE 
COMMITTEE  OF  THE  LOS  ANGELES  COUNTY  BAR  ASSOCIATION 

Ms.  Gonzalez.  Thank  you.  Good  morning. 

First,  I  would  like  to  clarify  that  I  am  speaking  today,  not  on 
behalf  of  the  entire  Los  Angeles  County  Bar,  but  solely  on  behalf  of 
the  Immigration  Section  of  the  Los  Angeles  County  Bar. 

I  wish  to  thank  you  for  extending  this  invitation,  and  I  would 
like  to  express  my  admiration  for  the  members  of  the  House  sub- 
committee who  have  labored  so  hard  in  undertaking  the  task  of 
drafting  this  legislation. 

As  a  former  staff  advisor  to  the  select  commission,  I  am  well 
aware  of  the  mountains  of  research  and  investigation  you  and  your 
staff  had  to  read  prior  to  drafting  this  legislation.  It  is  precisely  be- 
cause I  sincerely  respect  the  work  of  this  subcommittee  and  under- 
stand the  complexity  of  the  issues  that  I  find  myself  reluctant  to 
criticize  this  bill. 

Nevertheless,  the  Immigration  Section  of  the  Los  Angeles  County 
Bar  has  grave  reservations  over  whether  this  bill,  as  currently 
drafted,  will  yield  the  desired  result,  control,  and  reform. 

We  wish  to  focus  on  what  we  consider  to  be  one  of  the  major 
flaws  in  this  legislation,  the  employer  penalty  provisions.  I  feel 
that  I  can  speak  with  some  authority  on  the  issue  of  employer  pen- 
alties because  my  law  practice  is  centered  in  California,  a  State 
which  has  on  the  books  Labor  Code  2805  which  requires  employers 
to  record  work  authorization  data  and  penalizes  them  for  knowing- 
ly hiring  aliens  without  work  authorization. 

I  have  experienced  the  drawbacks  of  this  type  of  law.  Although 
the  law  is  not  presently  being  enforced,  I  find  that  the  majority  of 
employers  attempt  to  comply.  But  daily  I  receive  phone  calls  from 
frustrated  personnel  managers  presented  with  dubious  documents 
who  can't  get  through  to  the  busy  INS  phone  lines. 

I  have  also  been  called  by  employers  who  have  faithfully  record- 
ed green  card  numbers,  but  are  still  threatened  with  immigration 

raids. 

In  imposing  sanctions  prior  to  the  implementation  of  a  secure 
system  of  identification,  the  bill  puts  the  cart  before  the  horse.  It  is 
impossible  to  expect  an  employer  to  verify  alien  data  if  the  verifi- 
cation system  itself  will  take  3  years  to  develop. 

This  law  will  be  largely  unenforceable  due  to  the  difficulty  of 
proving  that  undocumented  aliens  are  knowingly  being  hired.  Even 


1043 

if  employers  record  work  authorization  data,  fraudulent  alien  cards 
are  easy  to  obtain. 

Particularly  at  the  better  paying  jobs  attractive  to  U.S.  workers, 
Americans  of  foreign  parentage  will  no  doubt  be  discriminated 
against  by  overcautious  employers  fearful  of  prosecution.  However, 
if  Congress  decides  to  go  forward  with  employer  sanctions,  we  rec- 
ommend the  following: 

First,  no  penalties  should  be  imposed  until  the  executive  branch 
certifies  in  a  report  to  Congress  that  secure,  nondiscriminatory  ver- 
ification systems  are  in  place. 

Second,  employers  should  not  be  penalized  for  employing  aliens 
who  become  unauthorized  after  the  date  of  hire.  This  imposes  a  re- 
sponsibility not  only  of  verifying  alien  status  at  the  time  of  hire, 
but  of  monitoring  on  a  continuing  basis  the  immigration  status  of 
the  work  force. 

The  unsophisticated  employer  will  not  know  whether  work  au- 
thorization which  has  an  expiration  date  will  be  renewed.  If  the 
alien  is  hired  at  all,  he  will  be  limited  to  seasonal  work  coinciding 
with  the  period  of  authorization. 

The  Silva  case  is  an  excellent  example  of  INS  capriciously  giving 
and  taking  away  work  authorization.  As  you  know,  on  January  31 
of  this  year,  this  group  lost  legal  status  once  again.  Under  these 
circumstances,  an  employer  is  limited  to  either  laying  off  a  worker 
pending  a  new  grant  of  work  authorization  or,  more  likely,  refus- 
ing to  hire  in  the  first  place. 

Third,  we  urge  the  adoption  of  the  Hawkins  amendment  intro- 
duced during  the  last  session  which  would  require  data  to  be  kept 
for  all  applicants  for  a  position,  not  just  new  hires.  This  would  help 
protect  employers  and  employees  alike  in  discrimination  suits. 

Fourth,  we  recommend  the  development  of  pilot  programs  en- 
couraging voluntary  employer  compliance.  If  cooperation  is  to  be 
given,  however,  the  current  work  force  must  first  be  legalized.  Em- 
ployers will  then  be  willing  to  take  a  stricter  posture  toward  new 
hires.  My  experience  has  shown  that  few  companies  are  willing  to 
purge  the  undocumented  from  their  current  work  force. 

Another  key  to  the  success  of  such  a  pilot  program  is  the  upgrad- 
ing of  the  INS  telephone  verification  system. 

Mr.  Mazzou.  Ms.  Gonzales,  I  just  want  to  remind  you  5  minutes 
has  expired.  Could  you  perhaps  have  another  minute  or  so  to  wrap 
up?  I  think  questioning  will  probably  get  into  most  of  the  areas. 

Ms.  Gonzalez.  Well,  we  do  feel  in  conclusion  the  House  bill  is 
far  superior  to  the  Senate  bill.  We  certainly  hope  in  the  Senate  and 
House  Conference  Committee  the  superior  elements  of  this  bill  are 
retained. 

Thank  you. 

Mr.  Mazzou.  Thank  you  very  much,  Ms.  Gonzalez. 

Again,  let  me  thank  all  of  you.  I  know  how  tough  it  is  to  com- 
press in  each  one  of  your  cases  a  lifetime  of  work  into  5  minutes, 
but  it  is  the  only  way  we  can  proceed  to  get  our  work  done. 

[The  complete  statement  follows:] 
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INTRODUCTION 

The  Immigration  Section  of  the  Los  Angeles  County  Bar  Association  is 
happy  to  have  been  invited  to  testify  before  this  Subcommittee  regarding 
the  Simpson-Mazzol i  bill.  As  some  of  you  know/  our  organization  has  been 
active  in  working  toward  a  practical  and  fair  immigration  bill,  a  bill 
which  will  help  achieve  the  goal  of  controlling  immigration  to  this 
country/  and  at  the  same  time  preserve  the  traditional  rights  of  due 
process  and  fair  treatment  which  are  the  hallmarks  of  the  American 
political  system. 

The  Immigration  Section  of  the  Los  Angeles  County  Bar  Association 
realizes  the  enormous  complexity  of  the  issues  involved  in  any  reform  of 
our  immigration  laws.  As  professionals  in  immigration  law/  we  are 
familiar  with  the  nature  of  the  immigration  problems  confronting  our 
country.  And  we  come  here  today  as  specialists  in  this  area  to  offer  some 
insight  into  these  problems,  as  well  as  some  potential  solutions. 
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TITLE  I 

CONTROL  OF  ILLEGAL  IMMIGRATION 

PART  A 
EMPLOYMENT 

SECTION  101 
CONTROL  OF  UNLAWFUL  EMPLOYMENT  OF  ALIENS 

The  Simpson-Mazzol i  legislation/  through  the  drastic  step  of 
imposing  employer  sanctions^  hopes  to  take  a  giant  step  toward  solving  our 
immigration  problems.  However/  the  problem  oC  illegal  immigration  to  the 
United  States  has  been  with  us  for  many  years/  and  as  our  country  has 
grown/  so  has  the  complexity  of  the  problem.  While  we  support  the  need  to 
gain  more  control  over  the  flow  of  immigrants  into  the  United  States/  we 
do  not  believe  that  the  imposition  of  employer  sanctions  will  help  bring 
about  this  goal.  On  the  contrary/  we  have  serious  reservations  concerning 
the  legislation  as  written/  and  we  believe  that  it  is  ill-conceived  in  its 
zeal  to  cut  off  the  source  of  jobs  for  unauthorized  aliens. 

We  strongly  oppose  the  imposition  of  employer  sanct ions- before  all 
secure  verification  systems  are  in  place  and  employers  have  been 
thoroughly  educated  in  their  responsibilities.  As  the  bill  is  currently 
drafted/  sanctions  will  be  imposed  six  months  after  enactment/  while  the 
verification  system  will  not  be  finalized  for  three  years.  This  is 
completely  unfair  to  the  employer/  who  will  be  expected  to  take  an  active 
role  in  verifying  the  work  authorization  of  an  alien.  In  light  of  the 
proliferation  of  forms  used  by  INS  to  indicate  work  authorization/  and  the 
constant  modification  of  these  forms/  it  is  impossible  to  expect  an 
employer  to  become  knowledgeable  enough  to  verify  an  alien's  status  in  the 
United  States  if  the  verification  system  itself  will  take  three  years  to 
develop.    Careful   studies   should   be  undertaken  on  such  projects   as   a 
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telephone  verification  system  and  a  new  improved  Social  Security  Card,  and 
a  definite  system  of  verification  forms  and  procedures  should  be  in  place 
before  any  penalties  are  imposed. 

There  is  confusion  between  the  civil  and  criminal  nature  of  the 
penalties  imposed  on  an  employer,  and  there  are  no  provisions  spelling  out 
the  safeguards  of  substantive  due  process  guaranteed  all  United  States 
citizens;  this  raises  important  concerns  over  the  burden  of  proof  required 
in  any  proceedings  against  an  employer,  and  the  right  to  a  jury  trial  by 
an  employer  who  contests  criminal  charges  against  him.  These  provisions 
need  to  be  studied  more  carefully,  and  the  line  between  civil  and  criminal 
prosecution  clearly  defined,  so  that  all  actions  against  an  employer  under 
these  provisions  are  consistent  with  established  civil  and  criminal 
procedures . 

As  a  practical  matter.  Congress  must  ask  if  it  is  prepared  to  pay 
the  enormous  financial  cost  of  employer  sanctions.  The  cost  of  searching 
out  violators  alone  would  be  prohibitive;  and  to  this  must  be  added  the 
potential  expense  of  detaining  and  housing  the  alien  witnesses  necessary 
to  government  prosecution  of  an  employer  under  this  law.  When  Canada 
enacted  an  employer  sanctions  law,  it  was  forced  to  limit  prosecutions, 
for  the  cost  of  providing  housing  for  alien  witnesses  coupled  with  the 
cost  of  repeated  litigation  proved  to  be  prohibitive.  (Report  by  the  U.S. 
General  Accounting  Office,  Information  On  The  Enforcement  of  Laws 
Regarding  Employment  of  Aliens  In  Selected  Countries,  Appendix  I,  Page  4, 
August  31,  1962)  In  this  era  of  strained  budgets  and  personnel 
shortages,  the  financial  cost  of  imposing  employer  sanctions  must  be 
seriously  considered. 

The   discriminatory   potential   of  this   provision   has   been   well- 
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publicized  by  civil  rights  groups  and  other  experts  in  the  field.  The 
House  debate  on  the  bill  brought  out  some  very  real  concerns  over  the 
iBtpllcatlons  of  employer  sanctions/  including  the  question  of  how  to  prove 
that  discrimination  has  (or  has  not)  occurred.  Under  the  amendment 
proposed  by  Representative  Hawkins/  all  applications  for  employment  would 
have  to  be  kept  for  a  position  filled;  this  would  have  protected  both  the 
employer  and  the  employee  in  alleging  or  defending  against  charges  of 
discrimination/  and  this  benefit  would  have  outweighed  the  extra  paperwork 
burden.  The  amendment  was  soundly  defeated  amid  warnings  of  potential 
abuse  through  INS  access  to  the  forms.  This  problem  could  be  resolved/ 
however/  by  disallowing  INS  access  to  these  records. 

Congress  has  tried  to  guard  against  discrimination  by  providing  for 
the  monitoring  of  employer  sanctions  by  the  Civil  Rights  Commission/  the 
Equal  Employment  Opportunity  Commission/  and  the  Attorney  General. 
However/  these  agencies  are  unable  to  meet  the  current  demand  for 
investigation  of  discrimination  charges/  due  to  staffing  shortages  and 
budget  cuts.  (Congressional  Record/  House/  December  17/  1982/  H10242)  It 
is  not  realistic/  in  terms  of  successful  monitoring/  to  place  on  these 
agencies  the  enormous  burden  of  handling  the  discrimination  investigations 
which  will  be  engendered  by  employer  sanctions. 

We  believe  that  Congress  must  look  realistically  at  what  it  can 
accomplish  through  this  legislation/  and  balance  the  potential  success  of 
employer  sanctions  in  alleviating  the  problem  of  illegal  immigration 
against  the  enormous  societal  costs  of  discrimination  and  financial  drain. 
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If  the  goal  of  employer  sanctions  is  reducing  the  employment  of 
illegal  aliens  with  a  view  to  putting  more  Americans  to  work,  then 
employer  sanctions  will  not  accomplish  that  goal.  Any  solution  to  this 
problem  must  take  into  account  the  larger  social  and  economic  factors 
present  in  our  society  and  abroad  which  have  helped  bring  about  this 
problem. 

Employers  have  stated  time  and  again  that  it  is  difficult  if  not 
impossible  to  hire  enough  American  workers  to  fill  their  lower-level  job 
needs.  Jobs  that  pay  minimum  wage  or  that  offer  no  upward  mobility  do  not 
attract   enough   U.S.   workers.    As   just   one   example/   following   INS' 

Operation   Jobs  in  1982/   television  cameras  focused  on  the  long  lines   of 

/ 
American  workers  waiting  to  fill  the  jobs  of  aliens  rounded  up  in   massive 

sweeps.  Followup  studies  of  the  factories  raided/  however/  revealed  that 
only  a  small  percentage  of  the  U.S.  workers  hired  had  remained  on  the  job 
longer  than  a  few  weeks.  As  practitioners  in  this  area,  we  have  seen  the 
same  principle  at  work  in  the  labor  certification  process.  At  the  lower- 
level  production  jobS/  there  are  few  or  no  referrals  from  the , Employment 
Development  Department;  unemployed  U.S.  workers  are  not  applying  for  these 
jobs  . 

The  problem  of  unemployment  and  illegal  aliens  has  its  roots  in 
deeper  social  and  economic  problems.  Americans  are  woefully  untrained  for 
such  shortage  occupations  as  machinist  and  tool-and-die  maker.  Time 
Maqaz  ine,  in  a  study  of  the  skill  shortages  in  American  labor  today/ 
commented  that  "at  a  time  when  one  in  thirteen  U.S.  workers  is  unemployed/ 
jobs  by  the  hundreds  of  thousands  in  many  of  the  economy's  most  vital 
sectors  are  going  begging  for  the  lack  of  trained  people."  (July  6, 
1981).  The  trend  in  recent  generations  has  been  away  from  vocational 
training  and  toward  liberal  education;  fewer  and  fewer  workers  are  willing 
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to  spend  the  long  years  of  training  necessary  to  become  qualified  for 
these  positions.  Industry  has  turned  to  foreign  labor  to  survive;  in  the 
long  run/  however/  the  U.S.  will  not  be  able  to  maintain  its  industrial  or 
defense  superiority  if  it  cannot  train  and  maintain  an  adequate  work 
force.  The  U.S.  Department  of  Labor  has  estimated  that  until  1990/  an 
average  of  31/000  skilled  labor  positions  will  open  up  each  year/  but  that 
only  2/300  new  workers  will  qualify  for  these  job  per  annum.  (Time 
Magazine/  July  6,    1981) 

From  this  perspective/  it  is  clear  that  penalizing  employers  for 
hiring  illegal  aliens  will  not  solve  the  problem  of  unemployment.  As  long 
as  U.S.  workers  are  not  available  or  willing  to  perform  certain  jobi/ 
there  is  minimal  displacement.  If  employers  cannot  have  access  to  a 
skilled  labor  pool/  industry  will  not  be  able  to  operate.  A  more 
productive  answer  to  the  problem  of  unemployment  lies  in  increased  funding 
for  job  training  programs  that  would  give  Americans  the  necessary  skills 
to  fill  the  available  jobs. 

The  economic  problems  faced  by  American  industry  also  contribute  to 
the  problem  of  employment  of  illegal  aliens.  American  manufacturers  find 
it  impossible  to  remain  competitive  while  paying  the  comparatively  high 
prevailing  wage  required  here.  The  problem  of  competing  with  foreign 
industry  and  its  low  wages  is  a  very  real  one/  as  witnessed  by  the 
increasing  exodus  of  American  manufacturers  to  foreign  shores/  where  they 
can  produce  the  same  products  for  a  fraction  of  the  labor  cost. 
Realistically  speaking/  it  is  unlikely  that  the  problem  of  employing 
illegal  aliens  will  be  solved  as  long  as  the  discrepancy  between  American 
and  foreign  wages  forces  U.S.  production  to  relocate  abroad  or  hire 
workers  at  home  at  substandard  salaries. 
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Given  the  broad  social  and  economic  ramifications  of  this  problem/ 
it  is  not  realistic  to  expect  that  the  imposition  of  employer  sanctions 
will  solve  it.  We  agree  that  something  must  be  done  about  the  problem/ 
but  it  does  not  make  sense  to  institute  such  a  drastic  program  of 
penalties/  with  such  potential  for  large-scale  discrimination/  when  its 
effectiveness  will  be  so  limited. 

We  urge  Congress  to  reassess  its  goals  in  light  of  the  above 
considerations/  and  to  take  a  more  realistic  approach  to  the  problem. 
Existing  mechanisms  are  in  place  which/  if  modified  or  enforced/  could 
significantly  deter  the  employment  of  illegal  aliens.  Existing  labor  laws 
could  be  enforced;  the  Social  Security  Card  is  currently  being  revised  to 
show  work  authorization/  which  will  make  it  easier  for  an  employer  in  the 
hiring  process;  economic  incentives  could  be  offered  to  employers  to 
reduce  the  attractiveness  of  employing  foreign  workers;  intensive  job 
training  programs  could  give  Americans  the  skills  to  qualify  for  jobs 
presently  held  by  foreign  workers;  these  are  just  a  few  examples  of  how 
the  government  and  employers  can  work  within  the  system  to  reduce  the 
employment  of  illegal  aliens  and  help  solve  our  own  unemployment  problem. 

We  urge  Congress  not  to  act  hastily  in  its  zeal  to  control  illegal 
immigration.  Careful  studies  need  to  be  conducted  on  the  real  impact  of 
foreign  (including  unauthorized)  employment  of  aliens  in  the  United 
States/  and  attention  should  be  paid  to  the  failure  of  employer  sanctions 
in  every  other  country  that  has  attempted  to  impose  them.  Existing 
mechanisms  should  be  explored  to  the  fullest  extent  possible  and  thorough 
studies  should  be  conducted  to  develop  an  optimum  identification  system. 
The  end  result  will  be  more  effective/  as  well  as  more  palatable  to  all 
concerned:   employers/  minorities/  and  the  American  public- 
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PART  C 
ADJUDICATION  PROCEDURES  AND  ASYLUM 

SECTION  121 
INSPECTION  AND  EXCLUSION 

We  believe  it  is  unnecessary  and  potentially  chaotic  to  allow  any 
immigration  officer  to  challenge  a  favorable  decision  on  admission  of  an 
alien  to  the  United  States.  This  provision  would  create  a  double  jeopardy 
situation  which  would  be  unfair  to  an  alien  seeking  admission/  as  well  as 
to  the  officer  making  the  determination.  Assuming  competence  among  the 
officers  who  decide  whether  an  alien  should  be  admitted  at  a  port  of 
entry/  there  should  be  no  reason  for  allowing  any  other  INS  officer  to 
challenge  that  decision. 


SECTION  123 
JUDICIAL  REVIEW 


We  appreciate  the  desire  of  Congress  to  speed  up  the  appellate 
procedure;  however/  thirty  days  is  simply  not  enough  time  in  which  to 
retain  counsel  and  properly  prepare  a  case  following  issuance  of  a  final 
order  of  deportation.  A  more  reasonable  provision  would  be  to  allow 
thirty  days  in  which  to  file  a  notice  of  intent  to  appeal  a  final  order  of 
deportation/  and  sixty  days  from  the  filing  of  the  notice  in  which  to  file 
the  completed  petition  for  review.  This  would  still  speed  up  the 
appellate  process/  yet  allow  adequate  time  for  an  alien  to  retain  counsel 
and  prepare  a  case. 

With  regard  to  avenues  of  judicial  review  available/  there  is  a  need 
for  clarification  of  the  language  contained  in  section  123(b)  of  the  bill/ 
which  seems  to  indicate  on  one  hand  that  habeas  corpus  review  is  available 
to   aliens   in  custody/   and  on  the  other  hand  that  there  is   no   judicial 
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review  of  any  proceedings  connected  with  reopening  or  reconsideration  of  a 
case.  This  apparent  contradiction  needs  to  be  resolved>  and  the  avenues 
of  judicial  review  clearly  set  forth. 

SECTION  124 
ASYLUM 

We  support  the  elimination  of  State  Department  review  of  asylum 
claims  before  adjudication.  In  many  cases  there  is  an  inherent  conflict 
between  the  State  Department's  duty  to  protect  foreign  policy  and  its  duty 
to  objectively  support  human  rights  concerns.  The  State  Department  should 
be  allowed  to  give  an  advisory  opinion  in  those  cases  where  it  believes 
comment  is  necessary/  but  this  can  be  done  through  an  opinion  submitted  to 
the  court  at  the  time  of  hearing/  as  is  the  procedure  in  similar 
situations . 

We  also  support  the  adjudication  of  asylum  applications  by  specially 
trained  administrative  law  judges/  who  would  be  more  impartial  and  better 
able  to  decide  the  merits  of  a  case  than  INS  officers/  as  the' Senate  has 
proposed . 

TITLE  II 


REFORM  OF  LEGAL  IMMIGRATION 

PART  A 
IMMIGRANTS 

SECTION  201 
LABOR  CERTIFICATIONS 

The  Immigration  Section  of  the  Los  Angeles  County  Bar  Association 
wishes  to  express  its  grave  concern  over  the  proposed  changes  in  the  labor 
certification  provisions.  While  we  applaud  the  goals  of  streamlining  the 
current   labor  certification  process  and  eliminating   U.S.   dependence   on 


1054 


foreign  labor/  excessive  Congressional  zeal  In  these  areas  could  result  in 
substantial  hardship  to  the  business  sector. 

We  strongly  urge  that  section  201(a)(b)  of  the  bill/  precluding  a 
labor  certification  if  U.S.  workers  can  be  trained  "within  a  reasonable 
amount  of  time/"  be  eliminated  from  the  bill.  This  would  put  unreasonable 
demands  on  employers/  and  ignore  the  realities  of  business:  when  a  skilled 
machinist  is  needed/  for  example/  it  is  impractical  and  unreasonable  to 
require  that  the  employer  spend  years  training  an  unskilled  worker  for  the 
position.  If  an  employer's  immediate  need  is  for  productive  personnel/  in 
most  occupations  it  would  not  be  economically  possible  for  him  to  delay 
the  hiring  of  skilled  personnel  while  he  trains  unskilled  workers.  This 
training  provision  would  only  be  feasible  in  lower-level  jobs  where 
unskilled  workers  could  be  trained  within  a  reasonable  amount  of  time. 

The  concept  of  training  U.S.  workers  to  fill  skilled  positions  is  a 
sound  one — however/  with  the  reduction  or  elimination  of  many  government- 
funded  training  programs/  the  entire  burden  is  being  shifted  to  employers; 
and  in  these  times  of  inflation  and  recession/  with  the  closure  of  many 
small  and  large  companies/  it  is  simply  not  reasonable  to  place  a  further 
economic  burden  on  all  employers. 

We  feel  that  this  training  requirement  should  be  deleted  from  the 
bill;  at  the  least/  the  ambiguity  as  to  what  consititutes  a  "reasonable" 
period  of  time  to  train  U.S.  workers  should  be  eliminated  through  the 
insertion  of  a  three-month  time  limit. 

Our  second  concern  relates  to  the  mandating  of  job  recruitment  on  a 
national  basis/  ignoring  the  distinct  variations  in  regional  job  markets- 
It  also  erroneously  assumes  a  large-scale  willingness  to  relocate/  when  in 
fact   the  vast  majority  of  the  work  force  has  neither  the  willingness   nor 
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the  resources  to  uproot  their  families  and  relocate  to  a  different  part  of 
the  country. 

Finally/  the  potential  elimination  of  individualized  labor 
certifications  poses  serious  problems  for  the  many  specialized  or  unique 
positions  not  likely  to  appear  on  the  expanded  Department  of  Labor 
schedules.  Recognizing  that  the  elimination  of  individual  certifications 
may  arise  out  of  concern  over  the  high  costs  involved  in  the  certification 
process/  we  recommend  the  imposition  of  a  reasonable  user  fee  for 
individual  labor  certifications.  This  would  enable  employers  to  obtain 
determinations  on  an  individual  basis  without  creating  an  excessive 
financial  burden  on  the  system. 

PART  B 
NONIMMIGRANTS 

SECTION  211 
H-2  WORKERS 


The  legislative  history  of  the  H-2  provision  reveals  that  it  was 
originally  intended  primarily  to  facilitate  the  entry  of  seasonal 
agricultural  labor/  although  there  is  no  indication  that  it  was  to  be 
restricted  to  agricultural  workers.  The  Select  Commission  reports  of  1980 
and  1981  contain  in-depth  studies  of  various  reform  measures  and  programs 
intended  to  either  liberalize  or  restrict  the  H-2  provisions. 

However/  each  of  these  studies/  in  contemplating  the  application  of 
the  H-2  program  to  industry/  focuses  on  its  impact  on  the  lower-level/ 
non-skilled  positions.  From  this  perspective,  the  main  concern  was  that  a 
liberalized  H-2  program  would  cause  disruption  in  the  American  labor 
market  by  using  cheap  foreign  labor  at  these  lower-level  positions,  thus 
reducing  the  number  of  U.S.   workers  either  hired  or  trained.   It  was  also 
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feared  that  a  liberalized  H-2  program  might  lead  to  the  dependence  of 
American  industry  on  foreign  workers  to  the  detriment  of  the  U.S.  labor 
market. 

These  are  legitimate  concerns/  and  we  agree  that  American  industry 
should  not  be  dependent  on  foreign  labor.  However/  a  significant  aspect 
of  the  industrial  use  of  the  H-2  visa  has  been  left  out  of  these 
considerations:  that  iS/  the  urgent  need  for  skilled  temporary  workers  at 
positions  which  are  in  acute  shortage  in  the  U.S./  such  as  die  sinkers  and 
machinists. 

"It  is  well-known  that  American  industry  is  suffering  from  an 
increasing  shortage  of  skilled  workers  in  jobs  that  take  years  of  training 
and  apprenticeship."  (Time  Magazine/  July  6,  1981)  The  reasons  for  this 
shortage  are  varied/  and  include  the  reduction  of  private  and  government- 
funded  training  programs/  as  well  as  the  social  changes  that  have  made 
vocational  school  less  socially  acceptable  and  a  liberal  arts  education 
more  prestigious. 

The  end  result/  however/  is  that  for  the  past  decade  American 
industry  has  found  it  increasingly  difficult  to  meet  its  manpower  needs. 
And  in  this  age  of  increased  military  preparation  and  the  attendant 
production  set-up/  there  is  a  real  crisis  situation  in  industry.  There  is 
an  urgent  need  for  die  sinkers/  tool  makers/  machinists/  and  a  host  of 
other  jobs  which  require  extended  training  and  apprenticeship/  for  which 
U.S.  workers  simply  cannot  be  trained  immediately.  Currently/  an  H-2 
employer  must  obtain  a  labor  certification  to  prove  that  a  U.S.  worker  is 
not  being  displaced.  This  provision  should  continue  to  apply  to  H-2 
workers/  as  a  built-in  way  of  protecting  the  American  labor  market. 
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Recently/  Southern  California  companies  have  encountered  great 
difficulty  in  obtaining  temporary  labor  certifications  for  skilled 
workers.  The  difficulty  stems  from  the  confusion  over  the  "double 
temporary"  requirement  in  the  H-2  classification  which  does  not  exist  in 
the  other  non-immigrant  sections*  H-1/  H-3  and  L-1.  It  seems  logical  that 
the  H-2  provisions  conform  with  the  H-1  visa  which  is  reserved  for  alien 
professionals/  since  the  temporary  need  for  skilled  industrial  workers 
is  equally  as  important  as  the  need  for  a  professional  worker. 

SECTION  212 
STUDENTS 

Our  committee  is  greatly  concerned  over  the  possible  loss  of  much- 
needed  professional/  scientific/  and  technical  skills  should  all  students 
be  forced  to  depart  the  U.S.  upon  completion  of  their  studies  to  fulfill  a 
two-year  foreign  residency  requirement.  We  support  the  liberalization  of 
the  student  provision  in  the  bill/  but  we  believe  that  the  waiver  of  the 
two-year  requirement  for  graduates  in  scientific  and  technical  areas 
should  be  mandated/  rather  than  left  to  the  discretion  of  the  Attorney 
General/  "if  the  Attorney  General  determines  that  the  waiver  is  in  the 
public  interest".  This  broad  discretion  leaves  room  for  arbitrary 
decision  making  involving  burdensome  petition  processing.  The  potential 
for  U.S.  displacement  in  the  labor  market  would  be  eliminated  by  allowing 
blanket  exemption  from  the  requirement  to  students  who  obtain  a  labor 
certification  and  thus  prove  that  no  U.S.  workers  are  available. 

Students  who  are  immediate  relatives  of  U.S.  citizens  should  also  be 
exempted  from  the  two-year  foreign  residency  requirement/  avoiding  the 
necessity   of   applying  for  a  waiver  and  relying  on  the  discretion  of   the 
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Attorney  General.  There  is  no  need  for  a  discretionary  determination  in 
this  category  since  an  adverse  judgment  would  be  contrary  to  the  goal  of 
fam'ily  reunification. 

We  object  strongly  to  the  provision  calling  for  sunsetting  the 
waiver  after  six  years.  The  skills  and  talents  of  many  of  these  students 
are  urgently  needed  in  American  industry/  technology/  and  science. 
Precluding  all  students  from  adjustment  of  status  after  1989  will  deprive 
the  American  labor  market  of  badly  needed  skills  for  which  Americans  are 
not  presently  being  trained.  If  students  with  degrees  in  the  scientific 
and  technical  fields  and  business  are  allowed  to  adjust  status/  however/ 
we  will  be  adding  a  pool  of  highly  skilled  professionals  to  our  labor 
force. 

In  our  discussion  of  employer  sanctions/  we  mentioned  the  trend  away 
from  vocational  studies  and  toward  liberal  education.  In  our 
universities/  one  sees  the  same  trend  away  from  technical  areas  into 
liberal  arts.  The  result  has  been  a  shortage  of  professional  personnel  in 
almost  every  technical  field/  including  engineering  and  computer  science/ 
and  this  shortage  will  continue  in  the  foreseeable  future.  It  is  unwise 
to  arbitrarily  cut  off  adjustment  of  status  to  those  professional 
graduates  who  may  be  needed  in  the  future/  especially  since  these 
graduates  will  have  to  obtain  labor  certifications  in  order  to  qualify  for 
permanent  residence/  and  thus  will  not  displace  any  U.S.  workers. 

We  recommend  that/  rather  than  sunset  the  waiver  automatically  after 
1989/  Congress  begin  now  with  studies  on  the  impact  of  foreign  students  on 
the  U.S.  labor  market/  and  carefully  evaluate  the  needs  of  American 
industry  with  respect  to  graduates  in  the  scientific/  technical/  and 
business   fields.    We  also  recommend  that  before  cutting  off  a  source   of 
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needed  skills/  significant  steps  be  taken  to  refocus  American  education  on 
areas  of  study  which  will  eventually  produce  professional  personnel  to 
fill  these  shortage  areas. 

finally*  there  is  considerable  confusion  in  the  language  of  section 
212(d)  of  the  bill.  Subsection  (1)  states  that  the  waiver  provisions 
apply  only  to  those  students  who  enter  the  United  States  after  enactment 
of  the  bill.  Subsection  (3)  specifically  exempts  students  already  present 
in  the  United  States  on  enactment  from  the  provisions  related  to  time 
accrued  for  suspension  of  deportation.  Yet  subsection  (2)  states  that  the 
section  245(c)  bar  to  adjustment  without  a  waiver  applies  to  aliens 
"without  regard  to  the  date  the  aliens  enter  the  United  States".  This 
would  seem  to  imply  that  no  student  in  the  U.S.  at  the  time  of  enactment 
would  be  able  to  adjust  status/  since  he  would  not  have  a  waiver.  This  is 
clearly  inconsistent  with  the  rest  of  this  section.  If  Congress  intended 
to  favor  students  entering  after  enactment/  the  provision  is  unfair  to 
those  students  already  present  in  the  U.S.  If  this  was  not  intended/  the 
language  of  the  bill  should  be  clarified. 

SECTION  301 
LEGALIZATION 

The  Immigration  Section  of  the  Los  Angeles  County  Bar  Association 
supports  the  retention  of  a  legalization  provision  in  this  bill. 
Legalization  will  enable  aliens  to  "clean  the  slate"  and  help  employers  to 
abide  more  successfully  and  willingly  by  an  employer  sanctions  provision. 

We  dO/  however,  urge  that  the  registration  period  be  lengthened  from 
one  year  to  eighteen  months,  for  administrative  reasons.  We  also  urge 
that  the  residency  requirement  dates  be  as  generous  as  possible,  in  order 
to  make  the  provision  as  effective  as  possible  in  solving  the  problem  of  a 
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lar9A   pool   of   aliens  living  and  working  in  the   United   States   without 
authorization. 


CONCLUSION 

The  Immigration  Section  of  the  Los  Angeles  County  Bar  Association 
feels  that  this  legislation  as  written  will  not  solve  the  problems  it  is 
intended  to  solve.  As  we  have  tried  to  emphasize  in  our  presentation/  the 
probleMS  of  illegal  immigration  to  the  U.S.  and  employment  of  illegal 
aliens  are  intertwined  with  broad  social/  economic/  and  political  issues. 
It  is  impossible  to  expect  a  solution  from  one  piece  of  immigration 
legislation  until  the  problems  of  inadequate  training  of  U.S.  wtorkers/ 
competition  with  foreign  industry/  and  the  unstable  world  political 
situation  ate  resolved.  All  of  these  factors  contribute  to  the  attraction 
of  foreign  nationals  to  the  U.S.  and  the  ease  with  which  they  find 
employment  here. 

Given  the  complex  nature  of  the  problem  and  severe  budgetary 
restraints/  it  is  unwise  to  enact  such  potentially  discriminatory  and 
financially  draining  legislation.  There  are  significant  constitutional 
problems  with  employer  sanctions/  in  addition  to  the  practical  problems  of 
funding  and  enforcement;  and  the  rest  of  the  bill  seems  designed  to 
eliminate  or  drastically  reduce  the  number  of  foreign  workers  in  the  U.S./ 
without  taking  into  account  the  fact  that  there  might  be  insufficient  U.S. 
workers  fill  these  jobs  if  this  occurred. 

It  is  our  position  that  there  are  alternative  ways  to  attack  these 
problems/  and  we  have  presented  a  few  of  our  own  suggestions  in  this 
paper.  If  concerted  efforts  were  made  to  solve  these  problems  through 
existing  mechanisms/  real  progress  could  be  made  without  engendering  the 
practical  and  constitutional  problems  posed  by  the  Simpson-Mazzol i  bill. 
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Mr.  Mazzoli.  Mr.  Shattuck,  if  you  would  take  the  microphone, 
thank  you  very  much. 

Mr.  John  Shattuck,  who  is  the  national  legislative  director  of  the 
American  Civil  Liberties  Union,  is  welcome  and  recognized. 

TESTIMONY  OF  JOHN  H.  F.  SHATTUCK,  NATIONAL  LEGISLATIVE 
DIRECTOR,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Shattuck.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  take  this  occasion  to  commend  you  for  your  outstanding 
leadership  in  the  effort  to  develop  a  sound  and  humane  immigra- 
tion policy  in  the  United  States.  We  are  well  aware  how  difficult 
this  issue  is.  You  have  been  fair  and  open  to  new  ideas,  and  we 
know  you  will  continue  to  be  open  to  new  ideas  and  fair.  I  think 
you  are  leading  this  debate  in  a  constructive  direction. 

Mr.  Mazzoli.  Thank  you  very  much.  I  appreciate  that. 

Mr.  Shattuck.  We  believe  that  this  year,  as  we  did  last,  that  it  is 
urgent  to  seek  to  develop  a  national  consensus  on  legislation  which 
will  in  fact  deal  with  the  problem  of  millions  of  undocumented 
workers  and  which  will  do  so  in  a  way  that  is  consistent  with  our 
national  commitment  to  equal  protection  of  the  laws,  nondiscrimi- 
nation, and  respect  for  human  civil  rights. 

We  think  that  it  is  appropriate  this  year  particularly  to  take  a 
fresh  look  at  a  whole  situation,  given  the  tremendous  controversy 
and  difficulty  surrounding  it  last  year.  We  have  certainly  done  that 
ourselves,  and  we  started  by  taking  a  fresh  look  at  the  crucial  issue 
of  legalization. 

We  think  that  it  is  essential  that  the  legalization  and  the  broad- 
est possible  legalization  that  can  be  developed  be  put  into  law. 
There  are  only  two  alternatives  to  an  effective  legalization  pro- 
gram as  you  know,  Mr.  Chairman. 

The  first  is  to  do  nothing.  This  would  mean  that  we  would  con- 
tinue to  have  a  whole  underclass  in  this  country  of  people  who  are 
here  who  should  be  able  to  exercise  their  rights  and  live  under  the 
Constitution  who  wouldn't  be  able  to  do  so. 

The  second  option  is  to  identify  and  to  apprehend  and  deport  all 
or  as  many  undocumented  aliens  as  possible.  The  consequences  of 
that  are  so  horrendous,  it  has  not  been  seriously  proposed. 

The  third  option,  of  course,  is  an  effective  and  generous  legaliza- 
tion program.  We  view  the  enactment  of  such  a  program  as  one  of 
the  most  urgent  tasks  facing  the  Congress,  spelled  out  in  more 
detail  on  some  of  the  details  on  that. 

But  we  recognize,  Mr.  Chairman,  that  any  legislation  which  pro- 
vides for  legalization  and  amnesty  must  as  a  practical  matter  con- 
tain provisions  to  curtail  the  flow  of  illegal  immigration.  We  are 
committed  to  working  with  you  to  achieve  that  goal. 

In  the  past,  as  you  know,  we  have  opposed  the  employer  sanc- 
tions provisions  in  the  legislation,  and  we  must  continue  to  oppose 
the  procedures  that  are  set  forth  in  the  bill  today.  We  do  so  on  the 
grounds  that  they  would  lead  inevitably  in  our  view  to  discrimina- 
tion as  you  have  heard  from  many  witnesses  in  some  Americans 
because  they  would  almost  certainly  lead  in  addition  to  a  national 
identification  card  system  or  some  employment  data  bank  with  se- 
rious civil  liberties  consequences. 


1062 

This  issue  cannot  be  put  under  the  table.  We  know  in  a  sense  it 
is  deferred  3  years  down  the  road,  but  it  is  really  before  the  com- 
mittee now. 

The  sanction  system,  in  our  view,  in  the  bill  right  now — I  stress 
the  difference  between  that  and  what  might  be  adopted — is  frankly 
so  sweeping  that  it  will  be  impossible  to  enforce.  It  will  in  our  view 
and  the  view  of  many  others  lead  to  confusion  among  employers 
and  law  enforcement  officials  and  will  result  in  substantial  dis- 
crimination against  Hispanics  and  other  racial  and  ethnic  minor- 
ities in  the  workplace. 

The  most  important  factor  of  all  and  the  new  issue  that  we 
would  like  to  bring  out  in  this  context  is  that  it  is  really  illusory  to 
think  that  the  existing  laws  against  employment  discriminaton  are 
of  sufficient  nature  for  the  employer  sanction  systems  that  are  set 
forth  in  the  bill.  There  are  really  three  reasons  for  this. 

Title  7  of  the  Civil  Rights  Act  applies  only  to  employers  of  15  or 
more  employees  and  individuals  employed  for  20  months  or  more. 

The  second  reason  is  that  the  backlog  and  processing  of  title  7 
complaints  within  the  EEOC,  coupled  with  present  budgetary  re- 
straints is  really  making  that  situation  almost  intolerable  in  terms 
of  seriously  considering  that  as  a  way  of  fighting  discrimination. 

The  third,  of  course,  is  that  for  individuals,  civil  rights  litigation 
can  be,  as  we  are  all  well  aware,  tremendously  expensive,  tremen- 
dously difficult  to  prove.  To  bring  a  case  under  title  7  is  not  going 
to  be  a  very  easy  thing  to  do  after  discrimination  results  in  this 
context. 

Let  me  say — and  I  don't  want  to  take  a  lot  of  the  time  of  the  sub- 
committee, Mr.  Chairman,  by  going  into  this  in  the  kind  of  detail 
that  I  do  because  we  are  taking  a  fresh  look  at  it,  and  we  are 
taking  a  fresh  look  at  it  by  bringing  together  employment  law  ex- 
perts— we  and  a  large  number  of  others  who  are  interested  in  this 
field  to  ask  them  to  take  a  look  at  what  is  in  the  bill  now  and  to 
see  whether  something  as  an  alternative  could  be  developed  which 
would  solve  the  problem  to  the  extent  that  it  would  curtail  the  flow 
of  illegals  into  the  country  at  the  same  time  as  it  would  not  lead  to 
the  kind  of  discrimination  that  we  see  in  this  system. 

We  have  set  forth  some  of  our  views  on  that  in  the  prepared 
statement.  Basically,  we  urge  that  a  pattern  of  practice  approach 
toward  sanction  system  be  adopted.  Under  this  approach,  it  would 
be  unlawful  for  employers  to  intentionally  hire  undocumented 
workers,  but  there  would  be  at  the  front  end  no  general  require- 
ment for  the  Government  or  employers  to  expect  a  new  special, 
secure,  form  of  identification. 

The  extent  that  a  group,  an  employer,  was  cited  for  a  pattern  of 
practice  of  illegal  hiring,  that  employer  would  then  face  a  report- 
ing requirement  to  the  Government  with  respect  to  all  new  hires. 
If  that  reporting  requirement  were  violated  or  if  discrimination  oc- 
curred in  that  employer's  workplace,  then  tough  penalties  would  be 
very  appropriate,  and  it  is  at  that  stage  we  think  the  employer 
sanction  system,  if  it  is  to  be  available  at  all,  should  begin  to  be 
considered. 

I  won't  go  into  the  situation  in  any  more  detail.  I  would  be  de- 
lighted to  answer  your  questions  on  that.  But  let  me  just  in  30  sec- 
onds, because  I  know  the  5  minutes  is  almost  up,  cite  the  third 
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major  issue  in  the  bill  from  our  perspective.  That  is,  as  you  well 
know,  Mr.  Chairman,  the  question  of  adjudication,  particularly  in 
the  asylum  area.  Here,  of  course,  we  commend  you  for  the  real  dif- 
ference that  exists  in  your  bill  as  opposed  to  the  Senate  bill. 

You  have  worked  very  hard  to  develop  a  scheme  which  is  fair  to 
the  human  rights  people  who  are  facing  questions  of  political 
asylum  in  this  country. 

On  the  other  hand,  we  think  there  are  several  areas  which  are 
important,  particularly  with  respect  to  the  Haitian  case  that  you 
heard  about  this  morning  in  so  powerful  a  fashion.  It  is  necessary 
to  have  a  pattern  of  practice  of  adjudication  right  when  there  is 
such  a  horrendous  violation  of  human  rights  as  occurred  in  those 
Haitian  cases. 

It  is  not  appropriate  to  force  each  of  those  individuals  to  go 
through  the  whole  process  finally  after  a  deportation  order  is 
issued,  then  perhaps  to  have  access  to  the  Federal  courts.  Those 
are  few  cases  in  number,  but  extremely  important  in  our  perspec- 
tive in  terms  of  preserving  human  rights  in  this  area. 

Thank  you  again,  Mr.  Chairman.  Your  patience,  your  tireless  ef- 
forts to  accommodate  so  many  points  of  view  here  is  really  appreci- 
ated by  us.  We  look  forward  to  continuing  to  work  with  you  on  it. 

Mr.  Mazzoli.  I  thank  you  very  much,  Mr.  Shattuck.  I  accept  that 
statement  and  those  compliments  really  on  behalf  of  the  full  sub- 
committee. They  have  been  equally  patient  and  equally  devoted 
and  hard-working.  It  is  really  a  collegial  effort.  We  thank  you  for 
having  noted  it,  though. 

[The  complete  statement  follows:] 


\ 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  appear  before  this 
Subcommittee  to  present  the  views  of  the  American  Civil  Liberties 
Union  on  the  question  of  immigration  reform  legislation.   The 
American  Civil  Liberties  Union  is  a  nationwide,  non-partisan 
organization  of  more  than  275,000  members,  devoted  solely  to 
protecting  and  enforcing  the  Bill  of  Rights. 

Mr.  Chairman,  we  want  to  take  this  opportunity  to  commend  you 
for  your  outstanding  leadership  in  the  effort  to  develop  a  sound 
and  humane  immigration  policy  in  the  United  States.   Your  funda- 
mental fairness  and  openness  to  new  ideas  have  been  instrumental 
in  guiding  the  national  debate  on  this  far-reaching  and  complex 
issue  in  a  constructive  direction. 

The  debate  on  the  floor  of  the  House  of  Rperesentatives  last 
year  makes  clear,  we  believe,  that  the  immigration  issue  arouses 
intense  passions  from  many  directions,  and  that  immigration  reform 
could  have  a  profound  impact  on  t»ie  nature  of  our  society.   We 
believe  that  it  is  urgent  to  seek  to  develop  a  national  consensus 
on  legislation  which  will  in  fact  deal  with  the  problem  of 
millions  of  undocumented  workers  and  v/hich  does  so  in  a  way  which 
is  consistent  with  our  national  commitment  to  equal  protection, 
non-discrimination,  and  respect  for  human  and  civil  rights. 
In  the  past,  the  ACLU  has  opposed  specific  legislation 
because  we  believed  that  the  employer  sanctions  provisions  posed 
a  threat  to  civil  liberties,  would  inevitably  lead  to  discrimina- 
tion in  hiring,  and  would  be  unenforceable.   We  have  also 
objected  to  the  provisions  relating  to  political  asylum  because 
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we  believed  that  they  would  have  violated  the  due  process  rights 
of  those  seeking  political  asylum  and  were  not  consistent  v/ith 
our  treaty  obligations. 

Mr.  Chairman,  we  hope  that  all  of  those  involved  in  this 
process  will  be  willing  to  take  a  fresh  look  at  this  problem  to 
see  if  solutions  can  be  found  which  meet  the  objectives  which  we 
all  have. 

In  taking  our  own  new  look  at  this  issue  we  have  focused 
on  the  importance  of  legalization  for  the  protection  of  civil 
liberties.   There  are  only  two  alternatives  to  an  effective 
and  humane  legalization  program  and  both  of  them  pose  unaccept- 
able costs  from  a  civil  liberties  perspective. 

The  first  option  is  to  do  nothing.   This  would  mean  that 
we  would  continue  to  have  in  the  United  States  millions  of  people 
who  should  be  entitled  to  the  protection  of  the  Bill  of  Rights 
but  unable  to  enjoy  those  rights.   Those  who  are  here  without 
the  documentation  required  by  current  law  are  unable  to  vote  or 
to  otherwise  participate  in  the  political  process;   they  are 
unable  to  call  upon  the  government  or  the  courts  to  protect  them 
when  their  political  or  civil  rights  are  violated  by  the  govern- 
ment, by  their  employers  or  by  others;   they  are  unable  to 
organize  effectively  through  labor  unions  and  other  associations. 
The  ACLU  views  the  continuation  of  this  situation  as  an  intoler- 
able limit  on  the  protections  to  which  all  persons  in  the  United 
States  are  entitled  under  our  Constitution. 

The  second  option  is  to  seek  to  identify,  apprehend  and 
deport  all  or  most  of  the  undocumented  individuals  now  living 
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in  the  United  States.   The  consequences  of  such  an  effort  are  so 
horrendous  that  it  has  not  been  seriously  proposed.   Finding  the 
individuals  to  deport  would  require  a  process  of  intrusion  into 
the  lives  of  many  Americans  and  would  inevitably  result  in 
violation  of  constitutional  rights.   Moreover,  it  would  be  unjust 
and  inhumane  to  seek  to  deport  individuals  who  have  been 
productive  and  law-abiding  members  of  the  community. 

Thus  we  are  left  with  the  third  option  which  is  an  effective 
and  generous  legalization  program.   The  ACLU  views  the  enactment 
of  such  a  legalization  scheme  as  one  of  the  most  urgent  tasks 
facing  the  Congress.   We  believe  that  such  a  program  must  be 
consistent  with  the  following  principles: 

1.  All  aliens  who  have  continuously  resided  in  the 
United  States  since  January  1,  1982  should  be 
eligible  for  the  legalization  program; 

2.  all  aliens  eligible  for  legalization  should  be 
granted  permanent  resident  status  and  the  temporary 
resident  provisions  of  the  bill  should  be  deleted; 

3.  all  legalized  aliens  granted  permanent  resident 
status  should  be  granted  the  full  rights  and 
privileges  accorded  permanent  resident  aliens 
under  current  law; 

4.  state  and  local  governments  should  be  provided 
impact  aid,  pursuant  to  an  appropriate  formula, 
to  assure  that  the  legalization  program  does  not 
unfairly  burden  state  and  local  taxpayers  in 
certain  areas  of  the  country;   and 

5.  that  persons  eligible  for  the  program  be  granted 
one  year  from  the  beginning  of  the  program  to 
apply  to  legalize  their  status. 

We  are  prepared  to  work  with  this  Committee  and  others  in 

the  Congress  for  the  speedy  enactment  of  legislation  which  embodies 

these  principles.   Hr.  Chairman,  we  recognize  that  any  legislation 
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which  provides  for  legalization  must  as  a  practical  matter  contain 
provisions  which  would  deter  employers  from  simply  continuing  to 
hire  new  undocumented  workers. 

In  the  past  the  ACLU  has  opposed  the  sanctions  provisions 
contained  in  the  legislation  and  we  must  continue  to  oppose  such 
procedures.   We  do  so  on  the  grounds  that  they  would  lead 
inevitably  to  discrimination  against  some  Americans  and  because 
it  would  almost  certainly  lead  to  an  employee  identity  card 
with  serious  civil  liberties  consequences.   We  also  believe 
that  the  arrangements  which  have  been  proposed  in  the  past  will 
simply  not  work.   Those  employers  who  are  engaged  in  the 
practice  of  hiring  undocumented  workers  will,  we  believe, 
continue  to  do  so.   We  urge  the  Committee  to  consider  carefully 
the  evidence  as  to  the  effectiveness  of  this  scheme.   It  is  not 
sufficient  to  say  that  sanctions  are  necessary.   A  system  which 
will  not  accomplish  its  purposes  and  which  at  the  same  time  will 
give  rise  to  discrimination  and  pose  a  massive  threat  to  civil 
liberties  is  simply  unacceptable. 

The  effectiveness  of  available  civil  remedies  for  discrimina- 
tion is  illusory.   Existing  Title  VII  and  EEOC  enforcement  efforts 
would  be  inadequate  as  a  remedy  for  employment  discrimination 
which  may  arise  if  the  existing  criminal  sanctions  scheme  in  the 
bill  is  enacted  into  law: 
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1.  Title  VII  of  the  Civil  Rights  Act  applies  only  to 
employers  of  15  or  more  employees  and  to  individuals 
employed  for  20  months  or  more.  Those  applicants 
who  suffer  discrimination,  but  who  apply  for  jobs 
with  employers  of  fewer  than  15  workers  or  who  are 
seasonal  employees,  will  have  no  effective  remedy 
available; 

2.  The  backlog  in  processing  Title  VII  complaints 
within  the  EEOC,  coupled  with  present  budgetary 
constraints  on  civil  rights  enforcement  by  the 
Justice  Department,  will  invariably  affect  the 
willingness  of  aggrieved  persons  to  utilize  the 
system,  which,  at  best,  will  be  protracted  over 
many  months; 

3.  For  the  individual,  civil  rights  litigation  can  be 
cost  prohibitve.   Recent  cutbacks  in  the  budget 

of  the  Legal  Services  Corporation,  coupled  with 
congressional  restrictions  on  the  representation  of 
aliens,  will  make  for  greater  difficulty  in  pursuing 
judicial  remedies. 

We  respectfully  suggest  that  the  Committee  look  to 
alternatives . 

A  new  approach  which  we  believe  merits  attention  would  focus 
on  those  employers  who  engage  in  a  pattern  and  practice  of  hiring 
undocumented  workers.   Under  this  approach,  it  would  be  unlawful 
for  employers  intentionally  to  hire  undocumented  workers,  but 
there  would  be  no  general  requirement  for  the  government  to  develop — 
and  employers  to  inspect — a  new  secure  form  of  identification. 
Rather,  enforcement  V70uld  center  on  firms  found  to  engage  in  a 
pattern  and  practice  of  intentionally  hiring  undocumented  workers. 
Any  employer  cited  for  such  violations  would  then  be  required  to 
report  any  new  hiring  to  the  governm.ent.   Responsibility  for 
enforcing  the  law  would  not  rest  with  the  INS  but  rather  the 
officials  having  experience  in  enforcing  employment  laws.   This 
unit  would  be  also  charged  with  insuring  that  enforcement  of  the  law 
did  not  result  in  unlawful  discrimination. 
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This  approach  would  have  the  virtue  of  focusing  the 
immigration  enforcement  effort  on  large  employers  with  a  clearly 
established  record  of  employing  and  exploiting  undocumented 
workers.   It  would  thus  eliminate  the  incentive  for  all 
employers  to  "play  it  safe"  by  discriminating  against  "foreign- 
looking"  workers,  and  it  would  encourage  large  employers  to 
comply  with  fair  labor  standards  laws  in  order  to  avoid  being 
targeted  for  close  scrutiny  as  a  suspected  exploiter  of 
undocumented  workers. 

The  ACLU  has  asked  a  group  of  employment  discrimination 
experts  to  work  with  us  and  other  interested  groups  to  see  if 
this  approach  can  be  translated  into  a  scheme  which  will 
actually  accomplish  the  objective  and  do  so  without  giving  rise 
to  discrimination  or  to  a  worker  identification  card.   VJe  hope 
that  the  Committee  will  not  move  forward  so  quickly  as  to  fore- 
close careful  consideration  of  this  approach. 

Finally,  there  is  the  issue  of  asylum  adjudication.   First, 
the  number  of  undocumented  immigrants  in  the  United  States  today 
is  estimated  to  number  between  3.5  to  6  million  or  more.   The 
backlog  of  asylum  cases  is  140,000 — a  very  small  percentage  of 
the  total  undocumented  population,  assuming  that  all  asylum 
claimants  are  in  the  United  States,  "illegally,"  eliminating  the 
entire  asylum  backlog  would  hardly  make  a  dent  in  the  number  of 
illegal  immigrants  in  the  country. 

Second,  court  cases  appealing  or  challenging  administrative 
determinations  and  procedures  are  not  responsible  for  the  current 
backlog.   As  the  House  Judiciary  Committee  Report  last  year 
concludes: 
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"The  Committee  is  convinced  that  the  abolition  of 
judicial  review  of  asylum  determination  would  be 
unwise.   Indeed,  the  facts  support  the  position  that 
administrative  shortcomings,  not  judicial  interference, 
has  caused  the  enormous  backlog  in  asylum  cases.  .  .  . 
Today,  it  takes  the  State  Department  four  months  to 
respond  to  an  INS  request  for  a  country  condition 
report.   In  turn,  over  70,000  asylum  petitions  are 
currently  awaiting  decisions  by  INS.   Comparing  the 
number  of  court  cases,  one  finds  that  in  FY  1981  INS 
received  over  63,000  asylum  applications.   Yet  in  that 
year  there  were  less  than  500  court  cases  challenging 
exclusion  or  deportation  orders.   And  of  course,  the 
vast  majority  of  those  court  cases  did  not  involve 
asylum  at  all.   In  short,  it  v;ould  be  unfair  to 
blame  existing  backlogs  on  the  courts." 

We  believe  that  the  administrative  scheme  which  was  embodied 
in  the  bill  as  reported  by  the  House  Judiciary  Committee  last 
year  is  a  good  one  which  commands  wide  support.   VJe  urge  the 
Committee  to  give  it  careful  consideration.   In  addition,  we 
believe  that,  consistent  with  the  Refugee  Act  of  1980  and  the 
international  treaty  obligations  of  the  United  States,  those  who 
arrive  at  our  shores  m.ust  be  informed  of  the  right  to  counsel 
before  they  are  summarily  deported.   We  also  believe  all  existing 
rights  of  judicial  review  must  be  maintained,  including  the  right 
of  the  district  courts  to  hear  allegations  of  pattern  and  practice 
violations  by  the  INS  without  exhaustion  of  administrative 
remedies. 

We  must  bear  in  mind  that  we  are  dealing  often  with  poor  and 
confused  and  frightened  people  v/ho  arrive  on  our  shores  without 
any  clear  knowledge  of  their  rights.   In  our  haste  to  deny  entry 
to  those  who  are  excluded  by  our  current  laws  we  must  not  send 
away  those  who  are  genuinely  fleeing  from  political  persecution. 

Mr.  Chairman,  attached  to  this  brief  statement  are  three 
memoranda  spelling  out  our  positions  on  legalization,  sanctions, 
and  political  asylum  in  greater  detail.   We  would  be  pleased  to 
respond  to  your  questions  and  we  look  forward  to  working  v/ith 
you,  other  members  of  the  Committee  and  your  staffs  in  seeking 
to  develop  a  consensus  on  the  vital  issue  of  immigration  reform. 
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Mr.  Mazzoli.  Next  on  our  chart  list  is  Mr.  Robert  Juceam,  presi- 
dent of  the  American  Immigration  Lawyers  Association. 

Mr.  Juceam,  you  are  recognized  for  5  minutes,  and  welcome. 

TESTIMONY  OF  ROBERT  JUCEAM,  PRESIDENT,  AMERICAN 
IMMIGRATION  LAWYERS  ASSOCIATION 

Mr.  Juceam.  Good  morning,  Mr.  Chairman,  and  members  of  the 
subcommittee. 

I  would  start  by  joining  with  my  colleagues  in  expressing  our  ap- 
preciation to  be  invited  to  be  with  you  this  morning  and  to  have 
participated  over  the  last  year  and  a  half  with  you  and  members  of 
the  subcommittee  and  the  staff. 

As  the  committee  knows  from  our  prior  statements,  both  submit- 
ted in  writing  and  testimony,  there  are  a  large  number  of  areas  in 
very  broad  brush  where  we  disagree.  I  would  like  to  limit  my  re- 
marks, however,  this  morning  to  those  new  thoughts  that  have 
emerged  as  we  have  looked  at  the  experience  last  year  and  with 
the  positions  that  have  come  to  our  attention  since. 

Therefore,  I  am  not  going  to  speak  about  employer  sanctions  in 
any  detail  or  other  topics  as  my  statement  reflects.  The  first  thing 
I  would  like  to  call  to  your  attention  is  that  when  the  House 
Report  No.  97-890  on  the  bill  as  it  was  in  the  last  Congress  came 
out,  at  pages  54  and  55,  there  was  less  than  1  page  of  text  on  two 
subjects  which  occupy  the  heart  of  the  written  presentation  which 
I  ask  be  added  to  the  record. 

Mr.  Mazzoli.  Without  objection,  all  the  statements  will  be  in  the 
record. 

Mr.  Juceam.  Mr.  Chairman,  we  have  one  or  two  typographical 
corrections.  We  expect  by  the  end  of  the  week  to  submit  a  clean 
copy  that  won't  have  those. 

But  on  the  issue  of  adjustment  of  status  and  the  new  bar  that 
would  be  applicable  to  it  for  persons  who  are  not  in  legal  immigra- 
tion status  on  the  date  of  an  adjustment  application  and  on  the 
issue  of  labor  certification  changes  for  the  immigrants,  the  two 
paragraphs  that  appear  here  in  my  judgment  reflect  the  very  scant 
testimony  and  evidentiary  record  that  has  been  created  with  re- 
spect to  the  changes  that  are  being  proposed  in  the  bill. 

The  burden  of  my  remarks  this  morning  on  the  labor  certifica- 
tion issue  is  to  ask  that  this  committee  defer  in  this  bill  any 
change  to  the  labor  certification  provisions  for  immigrants.  I  do 
that  on  the  assumption  as  we  have  been  told  that  this  bill  is  but 
part  of  a  broader  consideration  of  a  major  reform  of  the  immigra- 
tion laws.  It  is  the  intent  of  this  committee  and  the  committee  in 
the  Senate  to  propose  and  have  introduced  an  omnibus  bill  some- 
time this  spring  or  summer  whch  would  deal  with  the  remaining 
parts  of  the  Immigration  and  Nationality  Act. 

On  that  assumption,  let  me  suggest  to  you  that  the  present  pro- 
posals to  so-called  reform  legal  immigration  hardly  begin  to  touch 
the  surface  with  respect  to  the  actions  and  performance  and  record 
of  the  Secretary  of  Labor.  As  you  know,  aside  from  the  Department 
of  State  and  the  Attorney  General,  the  Secretary  of  Labor  under 
section  212(a)(14)  has  a  very  significant  role  and  has  developed  mul- 
titudinous regulations,  sometimes  enacted  only  with  public  com- 
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ment  after  courts  have  instructed  the  Secretary  the  Administrative 
Procedure  Act  is  applicable  to  the  development  of  his  rulemaking. 
Our  problems  with  the  Department  of  Labor  and  the  Secretary 
with  respect  to  the  changes  in  labor  certification  you  propose  are 
two: 

First,  many  of  the  deficiencies  we  note  in  my  prepared  statement 
are  not  addressed  by  this  bill  at  all. 

Second,  insofar  as  this  bill  addresses  them,  we  perceive  it  not  as 
a  meaningful  change  that  will  streamline  and  make  the  system  ef- 
ficient, but  that  it  will  reflect  the  administrative  convenience  of 
the  Secretary  not  to  have  to  go  through  the  kinds  of  analyses  that 
we  think  are  central  to  an  adequate  evaluation  of  the  American 
labor  market  and  the  needs  of  employers  for  alien  labor. 

Because  we  think  it  neither  addresses  the  major  problems  that 
the  Department  of  Labor  and  the  Secretary  have  posed  in  this 
area,  and  because  we  perceive  that  it  will  not  meet  the  stated  ob- 
jectives of  streamlining  and  efficiency,  we  think  that  this  commit- 
tee ought  to  take  a  full  look  on  an  adequate  record  of  the  issues 
that  we  pose. 

Second,  with  respect  to  adjustment  of  status,  there  is  a  differ- 
ence, as  you  know,  between  the  Senate  bill  and  this  bill.  The 
Senate  bill  would  deny  automatically  adjustment  of  status  to  aliens 
who  have  failed  to  maintain  their  status  in  the  United  States  with- 
out regard  to  the  kind  of  failure  to  maintain  or  the  time  when  they 
fail  to  maintain. 

The  current  version  of  this  bill  before  this  subcommittee  simply 
requires  on  that  absolute  provision  that  the  alien  not  be  in  legal 
immigration  status  at  the  date  of  filing  the  adjustment  application. 

However,  the  House  report  doesn't  say  that.  The  last  sentence  of 
the  House  report  which  had  the  same  language  as  this  bill  last 
year  says,  "This  bill  further  limits  the  privilege  to  aliens  who  have 
maintained  their  nonimmigrant  status  while  in  the  United  States." 

Perhaps  in  the  drafting  of  the  commentary,  the  difference  in  the 
statutory  language  as  reported  last  year  by  the  full  committee  was 
not  noted.  But  even  in  use  of  the  term  "maintenance  of  legal 
status,"  there  is  a  concept  of  persons  who  are  out  of  status  who 
have  surrendered  and  are  under  docket  controls  and,  therefore,  for 
lots  of  purposes  are  treated  as  if  they  were  in  legal  status. 

However,  I  believe  the  way  the  status  now  reads,  may  be  read  by 
the  administrator  afterwards  in  the  administrative  regulations  as 
requiring  that  the  alien  have  in  fact  achieved  status  rather  than  be 
eligible  for  either  lawful  immigration  status  or  adjustment  or  vol- 
untary departure. 

Now,  those  concepts,  while  they  may  be  technical,  affect  bread 
and  butter  issues  for  the  large  number  of  persons  who  are  involved 
in  the  deportation  process.  I  believe  the  commentary  of  this  bill  or 
its  language  should  be  reflected  to  keep  those  points  in  mind. 

Mr.  Mazzou.  I  thank  you  very  much,  Mr.  Juceam. 

The  time  has  expired,  but  it  certainly  was  the  intention  of  the 
subcommittee  that  the  individual  if  he  or  she  fell  out  of  status,  but 
was  back  in  status  at  the  time  the  adjustment  was  sought,  would 
be  OK.  But  we  would  certainly  give  some  attention  to  liberalizing 
and  adjusting  the  language. 
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Mr.  JucEAM.  Mr.  Chairman,  may  I  add  there  is  a  point  I  wanted 
to  dwell  on,  but  I  have  not  heard  this  morning  or  seen  m  the  other 
presentations,  and  I  hope  perhaps  it  will  be  part  of  you  question- 
ing, but  I  would  like  to  see  if  we  could  spend  1  mmute  after  Mr 
Ervin  is  finished  with  his  remarks  considering  the  possibility  of 
employer  sanctions  having  a  sunset  provision. 

Mr.  Mazzoli.  Thank  you. 

We  have  talked  about  that  at  different  times. 

[The  complete  statement  follows:] 


I 
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Mister  Chairman  and  Members  of  the  Subcommittee: 

I  am  Robert  E.  Juceam,  a  member  of  the  law  firm  of 
Fried,  Frank,  Harris,  Shriver  &  Kampelman.  This  year,  I  serve 
as  President  of  the  American  Immigration  Lawyers  Association 
( "AILA" )  and  am  pleased  to  represent  it  this  morning  in 
commenting  on  H.R.  1510.   Thank  you  for  inviting  us." 

The  importance  of  immigration  reform  clearly  war- 
rants your  Subcommittee's  hearings  early  in  this  Session  on 
the  central  proposals  Chairman  Mazzoli  and  others  have  dili- 
gently pressed  in  the  House.  Though  there  are  many  divergent, 
strongly  held  views  on  these  matters,  public  debate  and 
comment  serve  to  sharpen  legislative  analysis  and  aid  in 
refining  broad  political  judgments.  I  hope  you  find  our 
comments  this  morning  useful  in  that  process. 


*    The  American  Immigration  Lawyers  Association  was 

founded  in  1946  as  the  Association  of  Immigration  and 
Nationality  Lawyers.  AILA  objects  are:  "to  advance  the 
jurisprudence  and  the  administration  of  law  pertaining 
to  immigration,  nationality  and  naturalization;  to  pro- 
mote reforms  in  the  law  pertaining  thereto;  to  facili- 
tate the  administration  of  justice;  and  to  elevate  the 
standards  of  integrity,  honor  and  courtesy  in  the  legai 
profession."  AILA  is  presently  comprised  of  over  IrSOO 
'  attorneys  with  special  interest  in  immigration  and 
nationality  law.  It  is  organized  nationwide  into  26 
local  chapters,  plus  At-Large  Members.  AILA  is  governed 
nationally  by  its  Board  of  Governors,  which  includes  the 
National  Officers,  Past  Presidents,  elected  Directors 
and  Chapter  Chairpersons.  AILA's  National  Office  is 
located  at  1000  16th  Street,  N.W.,  Suite  501, 
Washington,  D.C. 
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Because  H.R.  1510  is  substantially  similar  to  the 
bill  voted  by  the  full  Judiciary  Committee  in  September,  1982 
in  the  last  Congress,  much  of  our  comment  is  already  a  matter 
of  public  record,  has  been  incorporated  in  the  prior  bill  or 
is  set  forth  in  memoranda  your  Subcommittee  staff  has  re- 
ceived. We  will,  therefore,  use  this  opportunity  to  bring  to 
the  Subcommittee's  attention  some  additional  views  we  have 
considered  since  last  December  and  not  recite  broad  points 
with  which  you  are  familiar  or  technical  drafting  matters 
that  are  beyond  the  aim  of  today's  session.  Further,  because 
we  are  aware  that  others,  with  whom  we  agree,  intend  to 
comment  in  detail  this  morning  on  the  grounds  and  procedures 
applicable  to  asylum  claims,  the  independent  United  States 
Immigration  Board,  summary  exclusion  and  judicial  review, 
our  focus  will  be  on  the  changes  proposed  affecting  the  scope 
of  "employer  sanctions",  the  implementation  provisions  for 
legalization,  the  reform  of  the  labor  certification  process 
for  immigrants  and  the  further  limitations  on  adjustment  of 
status  to  permanent  residence  for  aliens  in  the  United 
States.* 


We  express  no  views  on  the  wisdom  of  the  proposed 
amendments  to  the  "H-2"  category  for  temporary  workers. 
If  the  proposals  are  to  be  adopted,  however,  we  endorse 
the  amendments  in  the  form  of  the  bill.  We  support,  as 
drafted  or  with  technical  amendments,  sections  102, 
111,  112,  113,  202,  213  and  303  of  the  bill.  We  axso 
support  the  absence  in  this  bill  of  any  change  in  the 
preference  system  for  immigrants  but  urge  adoption  of  an 
investor  preference  if  any  changes  are  to  be  made. 
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I .   Preliminary  Matters 

A.    Employer  Sanctions 

Much  of  the  debate  about  employer  sanctions  cen- 
ters on  whether  the  adoption  of  sanctions  will  likely  turn  off 
the  magnet  which  presumably  attracts  unlawful  immigration  to 
a  sufficient  degree  to  justify  the  risk  to  our  civil  liberties 
and  the  expected  high  financial  cost  to  the  public  and  private 

sectors.* 

Assuming,  however,  that  employer  sanctions  are  to 

be  pursued,  we  believe  that: 

1.  enactment  of  sanctions  should  be  self- 
limited,  so  that  after  a  two  or  three  year  period 
the  provisions  expire,  unless  reenacted  after  full 
oversight  hearings,  not  just  executive  agency  re- 
ports, on  the  costs,  effects  and  efficacy  of  the 
sanction  program;  and 

2.  the  "for  a  fee"  provision  on  recruitment 
and  referral  sanctions  be  deleted. 


AILA  continues  to  oppose  the  adoption  of  employer  sanc- 
tions. See  Statement  of  Stanley  Mailman,  Esq.,  Joint 
Hearings  on  the  Final  Report  of  the  Select  Commission, 
Serial  J-97-98  at  pp.  292-293,  295-297.  We  are  unper- 
suaded  that  the  costs  and  risks,  against  the  likely 
results,  warrant  so  radical  a  change  in  our  governance. 
Other  approaches  have  not  been  pursued  in  a  serious  and 
coordinated  fashion.  Moreover,  the  experience  with 
state  employer  sanction  laws  provides  some  evidence 
that,  after  the  spotlight  of  enactment,  they  are  in- 
effective. 
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We  find  it  anomalous,  where  the  proponents  of  sanctions  feel 
so  strongly  about  their  need  and  purpose,  that  labor  organ- 
izations, which  frequently  provide  recruitment  and  referral 
services  within  their  membership  dues  structure,  not  for  a 
separate  fee,  are  exempt.  The  sanctions  provisions  in  the 
1976  Senate  bills  would  have  covered  such  referrals. 

B.    Legalization  and  Registry 

AILA,  not  without  some  internal  dissent,  supports 
H.R.  1510 's  provisions  on  legalization  and  the  updating  of 
registry  to  1973.  Indeed,  we  regard  legalization  as  an 
extension  of  registry,  which  has  historic  and  practical  roots 
in  our  immigration  law.  Contrary  to  its  opponents,  legal- 
ization is  not  a  radical  change  in  our  law  or  inconsistent 
with  our  traditions.* 

We  are,  however,  deeply  troubled  by  the  process 
under  which  aliens  who  might  qualify  for  legalization  would 
be  encouraged  to  identify  themselves  and,  within  narrowly 
structured  time  limits,  apply  for  benefits  under  the  legal- 
ization program.  Under  Section  301(c)(1)  of  the  bill,  the 
"Attorney  General  shall  provide  that  applications  for  ad- 
justment of  status  .  ..  may  be  made  to  and  received,  on  behalf 


Some  of  our  members  have  suggested  updating  of  regis- 
try to  1981  as  an  alternative  to  legalization. 
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of  the  Attorney  General,  by  qualified  voluntary  agencies, 
which  have  been  designated  for  such  purpose  by  the  Attorney 
General . " 

As  we  understand  it,  there  is  some  thought  that,  to 
implement  this  provision,  (a)  adjustment  applications  would 
not  be  made  or  received  at  INS  offices  and  (b)  the  designated 
voluntary  agencies  to  whom  applications  are  made  would  also 
provide  counseling  services  for  possibly  eligible  aliens. 
Our  concerns  on  these  points,  inherent  in  the  conflicting 
interests  of  the  voluntary  agency  role,  primarily  relate  to: 
1.    Confidentiality  and  Privacy 

(a)  An  alien,  ultimately  found  ineli- 
gible, will  have  no  protection 
against  adverse  use  of  the  alien's 
own  statements  in  disclosures  to 
voluntary  agency  personnel.  More- 
over, no  privilege  attaches  to  the 
alien's  communications  with  agency 
personnel  in  the  counseling  pro- 
cess. 

(b)  Voluntary  agency  personnel  will 
not  be  covered  by  18  U.S.C.  §1905, 
which  limits  disclosures  of  cer- 
tain kinds  of  information  by  of- 
ficers and  employees  of  a  depart- 
ment or  agency  of  the  government. 

(c)  We  do  not  know  if  the  Subcommittee 
intends  that  the  Freedom  of 
Information  Act  and  the  Privacy  Act 
shou]d  apply  to  the  information  and 
records  obtained  or  generated  by 
the  voluntary  agencies  in  perfor- 
mance of  their  designated  func- 
tion. If  so,  further  provisions 
are  required  in  the  bill. 


[6] 
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2.  Scope  of  Voluntary  Agency  Function 

(a)  Aside  from  receipt  of  applications, 
the  designated  voluntary  agencies 
should  not  evaluate  or  make  recom- 
mendations on  the  merits  or  suffi- 
ciency of  an  application  unless  the 
personnel  so  involved  are,  by 
statute,  expressly  required  to  meet 
the  requirements  for  and  be  desig- 
anted  as  government  officers  for 
all  purposes. 

(b)  Does  the  Subcommittee  intend  that 
voluntary  agency  personnel  will 
have  the  power  to  administer  oaths 
and  that  statements  made  to  such 
personnel  constitute  statements 
within  18  U.S.C.   §1001? 

3.  Official  Misconduct  and  Estoppel 

(a)  Does  the  Subcommittee  intend  that 
any  misconduct  of  an  employee  of  a 
designated  voluntary  agency  be 
treated  as  "governmental  miscon- 
duct" under  the  various  federal 
constitutional  and  statutory  pro- 
visions and  judicial  decisions 
applicable  to  conduct  or  liability 
of  government  officials?   For 
example: 

(i)    The  Civil  Rights  Acts 

(ii)   The  Federal  Tort  Claims  Act 

(iii)  Fourth  and  Fifth  Amendments 
to  the  U.S.  Constitution 

(b)  Does  the  Subcommittee  intend  that 
incorrect  advice  to  an  alien  by 
voluntary  agency  personnel,  even 
when  innocently  given,  support  an 
estoppel  if  such  advice  from  a 
governmental  official  would  do  so? 


18-556  0—83 69 
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4.    Exclusion  of  Other  Groups  from  Performing  the 

Receipt  Function 

(a)  We  do  not  understand  why  the  Attorney 
General  is  limited  to  qualified 
voluntary  agencies  for  designating 
groups  to  perform  receipt  functions. 

(b)  Other  qualified  public  interest 
groups  should  be  considered  and 
offered  similar  terms  of  engage- 
ment. 

Our  criticism  is  not  intended  in  any  way  to  reflect  adversely 
on  the  voluntary  agencies,  their  historic  role  in  the  immi- 
gration process  or  the  reference  to  them  in  the  present  bill. 
We  do  object,  however,  to  the  limited  statutory  direction 
given  to  those  who  will  have  to  interpret  and  implement  the 
bill  in  the  form  it  now  appears  and  the  absence  of  express 
protections  for  aliens  who  deal  with  the  voluntary  agencies. 
And,  to  the  extent  that  other  federal  statutes  are  applicable 
only  to  "agency  records"  or  "government  officers,"  the 
Attorney  General  will  not  be  able  effectively  to  provide 
important  protections  and  assurances  in  the  legalization 
program  through  regulatory  enactments.  We  would  appreciate 
the  opportunity  to  work  with  the  Subcommittee  staff  and  other 
interested  parties  in  specifically  addressing  these  issues. 
C.    The  United  States  Immigration  Board 

AILA  supports  the  creation  of  the  United  States 
Immigration  Board  and  the  administrative  law  judge  system  for 
immigration  judges.   Two  matters,  we  believe,  warrant 
additional  statutory  attention. 
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Section  107(b)(3)  provides  for  the  United 
States  Immigration  Board  to  act  in  panels  of 
three  or  more  or  en  banc.  Where  it  acts 
through  a  panel,  "[a]  final  decision  of  such 
a  panel  shall  be  considered  a  final  decision 
of  the  Board."  Section  107(b)(5)  makes  a 
final  decision  of  the  Board  binding  on  "all 
administrative  law  judges,  immigration  offi- 
cers, and  consular  officers,  under  this  Act" 
unless  reversed  or  modified  by  a  court  of  the 
United  States.   The  bill  does  not  address, 

however,  the  circumstances  where: 

(a)  panels  of  the  Board  reach  conflict- 
ing decisions  and  the  Board,  for 
whatever  reason,  has  not  yet  or 
will  not  address  the  matter  en  banc 

(b)  a  court  reverses  a  Board  decision 
and  the  Board  would  not  follow  the 
court's  rule  of  law  outside  of  the 
court's  geographical  limits  and  a 
consular  or  other  officer  has  to 
apply  a  rule  of  decision  supplied 
by  the  reversed  Board  decision  to  a 
pending  application. 

Section  107(b)(6)  requires  the  Board  to  ren- 
der appellate  decisions  respecting  asylum 
applications  "not  later  than  60  days  after 
the  appeal  is  filed."  It  provides,  however, 
no  remedy  for  a  failure  to  comply  with  the 
time  limitation.  In  view  of  the  bill's  limits 
on  judicial  review,  we  believe  the  Subcommittee 
should  specify  a  remedy  for  noncompliance. 
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II .   Labor  Certifications  -  Immigrants 

Section  201(a),  as  proposed  in  the  bill,  would 

"reform"  8  U.S.C.  1182(a)(14)  ( INA  §212 ( a) ( 14 ) ) *  in  three 

ways: 


INA  Section  212(a) (14),  as  amended  in  1976,  currently 
provides: 

"Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 
receive  visas  and  shall  be  excluded  from  admission  into 
the  United  States: 


(14)  Aliens  seeking  to  enter  the  United  States, 
for  the  purpose  of  performing  skilled  or  unskilled 
labor,  unless  the  Secretary  of  Labor  has  determined  and 
certified  to  the  Secretary  of  State  and  the  Attorney 
General  that  (A)  there  are  not  sufficient  workers  who 
are  able,  willing,  qualified  (or  equally  qualified  in 
the  case  of  aliens  who  are  members  of  the  teaching 
profession  who  have  exceptional  ability  in  the  sciences 
or  the  arts) ,  [underlined  portion  added  in  1976]  and 
available  at  the  time  of  application  for  a  visa  and 
admission  to  the  United  States  and  at  the  place  where  the 
alien  is  to  perform  such  skilled  or  unskilled  labor,  and 
(B)  the  employment  of  such  aliens  will  not  adversely 
affect  the  wages  and  working  conditions  of  the  workers 
in  the  United  States  similarly  employed.  The  exclusion 
of  aliens  under  this  paragraph  shall  apply  to  preference 
immigrant  aliens  described  in  Section  203(a)(3)  and  (6) 
of  this  title,  and  to  nonpreference  immigrant  aliens 
described  in  section  203(a)(8)  of  this  title;" 

The  present  statutory  formulation  was  introduced 
into  the  INA  by  the  1952  Act  which  was  in  effect  until 
December  1,  1965.  That  Act,  of  course,  did  not  contain 
the  underlined  portion  and  had  cast  the  requirement  in 
terms  of  an  exclusion  "if  the  Secretary  has  determined 
and  certified...."  The  1965  Amendments  changed  that 
wording  to  "unless  the  Secretary"  has  made  the  deter- 
mination and  certification.  AILA  supports  a  return  to 
the  pre-1965  formulation  modified  in  view  of  our  ex- 
perience with  the  current  statute. 
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(a)  by  expressly  authorizing  the 
Secretary  of  Labor  to  use  national  labor  market 
information  without  reference  to  a  specific  job 
opportunity  in  a  given  geographic  area  for  which 
certification  is  requested 

(b)  by  providing  for  denial  of  a  labor 
certification  where  the  applicant  fails  in  the 
burden  of  proving  that  a  U.S.  worker  cannot  be 
trained  for  the  position  in  a  reasonable  period  of 
time;  and 

(c)  in  establishing  a  standard  of  jud- 
icial review  less  favorable  to  the  applicant  than 
provided  under  the  Administrative  Procedure  Act. 

AILA  opposes  Section  201  in  its  entirety.*  It 
should  be  deleted  from  the  bill.  Reform  of  the  labor 
certification  provisions,  we  urge,  will  be  more  appropri- 
ately considered  with  the  expected  omnibus  bill  to  be  filed 
later  this  Spring.  Detailed  hearings  should  address  a 
thorough  overhaul  of  the  role,  standards  and  procedures  of 
the  Secretary  of  Labor  under  the  immigration  laws. 


See  Prepared  Statement  of  Warren  Leiden,  Esq.  before  the 
Joint  Committee  concerning  the  Immigration  Reform  and 
Control  Act  of  1982,  S.  2222/H.R.  5872  submitted  April, 
1982. 
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We  note: 


Less  than  5%  of  lawful  immigration  in 
the  last  reverax  years  has  been  subject 
to  the  labor  certification  requirements 
of  8  U.S.C.  5212(a) (14) . 

The  recognized  students  of  economics  and 
labor  relations  reject  use  of  the  immi- 
gration laws  to  "fine  tune"  the  U.S. 
labor  market. 

The  Secretary  of  Labor's  regulations  are 
burdensome,  complex,  little  understood, 
costly  and  do  not  ef fectivexy  control  or 
regulate  the  impact  of  alien  labor  on 
the  U.S.  labor  market.*  Indeed,  defi- 
ciencies in  the  existing  system,  which 
have  led  the  Secretary  to  note  that  it 
does  not  work,  are  not  even  addressed  by 
the  bill. 

Administration  of  the  Secretary  of 
Labor's  standards  is  decentralized,  in- 
consistent, arbitrary  and  often  politi- 
cized. 

The  bill's  proposal  to  limit  judicial 
review  of  decisions  of  the  Secretary  is 
misplaced.  More,  not  less,  court  review 
is  needed. 

The  bill  fails  to  expressly  provide,  as 
it  should,  that  individual  labor  certi- 
fications shall  be  available  where  a 
particular  job  in  a  given  locality  can- 
not be  filled  by  existing  workers.  No 
American  business  that  requires  a  qual- 
ified employee  should  be  denied  the 
ability  to  hire  a  qualified  alien  unless 
there  are  actual  workers  available  and 
qualified  to  do  the  work. 


"...[T]he  current  labor  certification  has  been  univer- 
sally criticized  as  costly,  cumbersome,  ineffective  and 
highly  acrimonious.   (Final  Report  (of  the  Select 
Commission),  P.  138)"  House  Report  97-890  (Part  1) 
(accompanying  H.R.  6514). 
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The  training  requirement,  apparently 
applicable  to  all  job  categories  for  all 
kinds  and  fizes  of  employers  and  employ- 
ing institutions  regardless  of  the  costs 
and  ability  to  train,  is  unreasonable 
even  if,  theoretically,  a  qualified  em- 
ployer training  program  could  accom- 
plish training  in  a  reasonable  period  of 
time. 

We  will  discuss  some  of  these  points  in  the  hope  that  the 
Subcommittee  will  appreciate  the  need  and  utility  of  defer- 
ring the  labor  certification  amendments  at  this  time. 

AILA  approves  the  use  of  all  relevant  information, 
including  national  labor  market  information,  as  part  of  the 
data  base  in  reaching  decisions  under  Section  212(a) (14), 
Indeed,  such  data  is  now  frequently  utilized  for  certain 
classes  of  occupations.  It  should  not,  however,  be  the  sole 
basis  for  a  determination  or  the  sole  ground  for  concluding 
that  an  applicant  has  failed  in  proving  need  to  engage  an 
alien. 

Under  Section  201(a},  moreover,  we  believe  that 
the  Secretary  of  Labor  could  deny  a  labor  certification  for 
a  speciality  engineer  on  the  basis  of  figures  indicating  the 
availability  of  engineers  in  general.  Instructors  in  the 
Montessori  method  of  instruction  could  be  denied  certifica- 
tions based  on  the  generax  availability  of  teachers.  Attor- 
neys specializing  in  labor  law  could  be  denied  certification 
because  of  the  availability  of  lawyers  in  general. 

These  examples  are  not  fanciful.  They  reflect  real 
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cases  In  which  the  courts  of  the  United  States  rejected  the 
Labor  Department's  attempt  to  deny  labor  certifications  on 
precisely  that  ground.  See  Digilab  Inc.  v.  Secretary  of 
Labor.  495  F.2d  323  (1st  Cir.  1974)  (Engineer);  Ratnayake  v. 
Mack,  499  F.2d  1207  (8th  Cir.  1974)  (Montessori  teachers); 
Romani  v.  Secretary  of  Labor,  430  F.  Supp.  298  (S.D.  Fla. 
1976)  (Attorney) . 

Although  the  Immigration  and  Nationality  Act  con- 
tains no  express  authority  for  the  Secretary  of  Labor  ("SOL") 
to  promulgate  regulations  to  implement  Section  212(a) (14), 
detailed  regulations  were  promulgated  with  notice  of  rule- 
making. They  appear  at  42  Fed.  Reg.  No.  12,  January  18, 
1980. 

These  regulations  constituted  the  first  comprehen- 
sive changes  to  the  labor  certification  process  since  the 
1977   regulatory  amendments  and  provided  the  Secretary  of 
Labor  with  an  opportunity,  not  utilized,  to  streamline  the 
process.   In  connection  with  the  rulemaking: 

1.  No  policy-oriented  research  was  pub- 
lished in  explanation  or  support  of  the  changes; 

2.  No  regulatory  analysis  under  Executive 
Order  12044  was  performed; 

3.  No  standards  were  adopted  or  enforcement 
mechanisms   imposed   for  the  delays   in  local  or 
regional  office  processing  of  applications; 

4.  Applicants  were  not  relieved  of  proving 
"the  obvious"  by  prophylatic  rules,  such  as  sat- 
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isfying  issues  of  "availability"  without  addi- 
tional documentation  where  the  Regional  Certifying 
Officer  has  repeatedly  determined  unavailability 
in  current  cases  for  the  same  job  category  in  the 
same  locality; 

5.  A  "substantial  compliance"  rule  was  not 
generally  adopted; 

6.  Schedule  A,  precertif ying  occupational 
categories  for  workers  clearly  in  short  supply, 
was  not  meaningfully  expanded; 

7.  Existing  industry  and  local  recruitment 
standards  were  not  accepted  as,  in  themselves, 
sufficient  to  test  or  document  availability; 

8.  No  relief  was  provided  from  the  re- 
quirement of  a  minimum  salary  guarantee  for  oc- 
cupations traditionally  compensated  solely  on 
commissions  even  if  the  reasonably  expected  amount 
of  commissions  is  fully  documented; 

9.  No  reform  was  offered  for  the  lack  of 
uniformity  in  regional  decision-making; 

10.  No  provision  was  made  for  an  evidentiary 
hearing  on  an  individual  application  during  ad- 
ministrative proceedings; 

11.  No  requirement  was  adopted  for  local  and 
regional  offices  to  monthly  (or  on  some  other 
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periodic  basis)  publish  determinations  —  by  job 
category,  wage  rate  or  otherwise; 

12.  Administrative  law  judge  decisions  pro- 
posed to  be  published  were  not  expressly  given 
precedential  effect; 

13.  No  practice  or  procedure  for  Secretary 
of  Labor  acquiescence  in  non-appealed  litigated 
matters  (either  judicial  or  administrative)  was 
set  forth; 

14.  No  effort  apparently  was  made  to  restore 
a  Schedule  C  or  "blanket  certification  list"  of 
occupations  which  would  not  be  adversely  affected 
by  the  employment  of  an  alien  —  on  a  local, 
regional  or  national  basis; 

15.  A  system  under  which  the  Regional 
Certifying  Officers  are  not  bound  by  the  labor 
market  findings  of  the  State  employment  service 
was  continued.  No  procedures  were  proposed,  more- 
over, to  eliminate  the  delays  and  cost  burdens 
inherent  in  differences  which  arise  between  state 
officials  and  the  Department  of  Labor.  No  comment 
or  analysis  was  published  on  suggestions  to  aban- 
don the  state  system  for  processing  (rather  than 
use  as  an  information  source)  and  to  "federalize" 
the  bureaucracy  so  that  initial  processing  would 
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be  clearly  under  federal  control  and  operating  in- 
structions; and 

16.  No  listing  was  made  of  the  kinds  of 
occupations  which  should  not  be  subject  to  coun- 
trywide recruitment  efforts.  The  regulations 
retain  the  Secretary  of  Labor's  position  that 
employers  need  to  recruit  outside  the  local  labor 
market  in  an  effort  to  attract  American  workers 
willing  to  relocate,  irrespective  of  the  position 
in  which,  or  even  whether,  they  are  currently 
employed. 

The  1980  rulemaking,  which  constitutes  the  current 
regulations,  usefully  clarified  certain  standards  and  ex- 
panded the  review  function.  But  it  avoided  meaningful  reform 
while  making  qualifying  for  certification  in  selected  cate- 
gories more  difficult  and  costly.   For  example, 

(a)  Employer  preferences  are  now  treated  as 
"requirements",  and  "business  necessity  stan- 
dards" were  imposed  to  discourage  applications  or 
lead  to  their  denial. 

(b)  The  changes  on  Schedule  A  relating  to 
employees  of  "international  organizations"  limi- 
ted use  of  the  Schedule.  U.S.  operations  con- 
trolled by  foreign  entities  in  a  "start-up"  phase 
will  not  be  precertif ied. 
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(c)  Treaty  traders  and  treaty  investors 
employed  less  than  a  year  abroad  are  no  longer 
precertif ied. 

(d)  The  costs  of  complying  with  the  reg- 
ulations —  in  terms  of  out-of-pocket  expense  and 
time  delay  —  increased  materially  as  the  docu- 
mentation requirements  were  made  more  stringent 
and  de  facto  substantive  standards  evolved. 

No  regulations  have  been  promulgated  since  1980.  The  over- 
whelming record,  therefore,  of  the  Department  of  Labor's 
regulatory  reform  schedule  since  1977  has  been  to  rationalize 
the  regulations;  respond  to  specific  pressures  in  certain 
occupations  in  certain  regions  with  respect  to  their  appli- 
cation; expand  the  bureaucracy  of  multilayered  functions  and 
reviews;  and  detail  procedural  grounds  which  themselves  be- 
come the  substance  of  decisions.  No  proposals  have  been 
published  for  comment  to  develop  minimally  adequate,  broad 
scheduling  of  those  occupations  for  which  labor  certifica- 
tions, time  and  again,  region  to  region,  is  ultimately 
granted  routinely. 

Use  of  national  market  data  may  inhibit,  rather 
than  facilitate,  reform.  It  will  not,  in  our  opinion,  provide 
a  more  streamlined  and  efficient  approach.  Under  the  present 
system,  in  the  overwhelming  number  of  certification  cases, 
the  Department  of  Labor  has  been  able  to  make  determinations 
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as  to  whether  U.S.  workers  are  "available",  "willing",  and 
"qualified"  "at  the  place"  and  "at  the  time"  of  a  particular 
job  without  difficulty.  The  authority,  under  Section  201(a) 
as  proposed,  for  use  of  labor  market  information  "with  or 
without"  reference  to  the  specific  job  opportunity  for  which 
certification  is  requested  is  a  welcome  improvement,  there- 
fore, as  long  as  it  does  not  interfere  with  the  ability  of  the 
employer  to  file  for  an  individual  labor  certification  and 
information  unrelated  to  the  job  offer  is  not  the  sole  basis 
for  denial.*  Under  the  system  proposed  in  the  bill,  it  is 
possible  that  there  will  be  no  adequate  mechanism  whereby  the 
employers  can  ever  demonstrate  within  reasonable  bounds  of 
time  and  expense  that  there  is,  in  fact,  a  shortage  of 
Am.erican  workers  with  the  same  skills  as  the  foreign  national 
and  that  these  skills  are  necessary  to  the  continued  opera- 
tion or  expansion  of  the  employer's  business. 


To  the  extent  that  a  major  expansion  of  the  current 
precertified  ("blanket"  or  "automatic")  Schedules  (to 
include  certain  additional  occupations  with  respect  to 
which  there  is  a  chronic  shortage  of  U.S.  workers)  can 
be  achieved,  it  would  save  employers  and  the  Department 
of  Labor  considerable  unnecessary  time  and  expense. 
Inevitably,  however,  there  will  be  a  wide  variety  of 
specializations  within  occupations  which  would  not  be 
accounted  for,  even  in  the  most  comprehensive  of  sched- 
ules. For  example,  we  believe  that  the  Department  will 
concede  that  it  cannot  determine  up-to-date  nationwide 
availability  of  U.S.  workers  for  a  substantial  portion 
of  the  10,000  occupational  titles  it  has  identified  in 
its  Dictionary  of  Occupational  Titles. 
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Finally,  the  bill  provides  that  decisions  of  the 
Secretary  of  Labor  made  pursuant  to  Section  201(a) ,  including 
the  issuance  and  content  of  regulations  and  the  use  of  labor 
market  information  under  this  section,  shall  be  reviewable  by 
an  appropriate  district  court  of  the  United  States,  but  that 
the  court  shall  not  set  aside  such  decision  unless  there  is 
compelling  evidence  that  the  Secretary  made  such  decision  in 
an  arbitrary  and  capricious  manner. 

This  is  a  substantial  narrowing  of  the  present 
standard  of  judicial  review  of  regulatory  enactments  as  well 
as  of  adjudications  in  individual  cases.  Its  effect,  if  not 
its  purpose,  is  to  avoid  court  cases  that  the  Department  of 
Labor  has  lost.  It  eliminates  the  full  Administrative 
Procedure  Act  guarantees  from  the  Secretary's  procedures. 
Given  the  record  of  the  Department's  functioning  under  INA 
§212 (a) (14),  we  find  no  basis  for  this  proposal. 

III.  Adjustment  of  Status  -  Immigrant 
Less  than  eighteen  months  after  the  Select 
Commission  recommended  that  the  present  system  of  adjustment 
of  aliens  in  the  United  States  to  lawful  permanent  residence 
be  continued,  the  predecessor  of  S.529  and  now  Section  131  of 
S.529  would  prohibit  such  adjustment  for  aliens  who  have 
"failed  to  maintain  continuously  a  ] egal  status  since  entry 
into  the  United  States."  This  language  reverts  to  a  similar 
provision  in  the  1952  Act  which  was  found  unworkable,  caused 
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untold  hardship  and  expense  and  was  twice  amended  over  a 
twelve-year  period  with  the  effect  of  removing  the  alien's 
status  in  the  United  States  as  a  controlling  condition  to  the 
Attorney  General's  grant  of  adjustment. 

AILA  is  pleased  that  Section  131  of  H.R.  1510  has 
not  adopted  the  Senate  bill's  formulation.  We  urge  that  the 
Subcommittee,  if  adjustment  is  to  be  restricted  further, 
retain  the  formulation  in  Section  131  of  H.R.  1510.* 

We  question,  however,  the  wisdom  of  an  automatic 
bar  to  adjustment,  itself  a  discretionary  function  of  the 
Attorney  General,  tied  to  a  finding  that  the  alien  is  not  "in 
legal  immigration  status"  as  of  the  date  of  the  filing  of  the 
application  for  adjustment.  As  with  the  bar  to  adjustment  for 
those  taking  unauthorized  employment,  enacted  in  1976,  this 
new  condition  will  give  rise  to  considerable  interpretation 
and  proceedings.  The  alien  may  be  out  of  status  for  quite 
technical  reasons,  rather  than  for  conscious  misconduct, 
disregard  of  the  law,  or  fraud.  Further,  an  existing  condi- 
tion on  the  grant  of  adjustment  is  that  the  alien  have  been 
inspected  and  admitted  or  paroled,  so  those  who  enter  without 


We  assume  that  the  Subcommittee  report  will  make  clear, 
as  would  be  apparent  from  a  plain  reading  of  the  statu- 
tory terms,  that  this  section  does  not  require  "main- 
tenance of  status."  Compare  H.  Rep.  97-980  Part  1,  97th 
Cong.  2d  Sess.  at  54  which  we  believe  is  incorrect  ("This 
bill  [H.R.  6514]  further  limits  the  privilege  to  aliens 
who  have  maintained  their  nonimmigrant  status...."). 
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inspection  do  not  qualify.   On  balance,  AILA  would  suggest 
that  Section  131  of  K.R.  1510  be  deleted. 

Conclusion 
AILA  is  grateful  for  this  opportunity  to  appear 
before  the  Subcommittee.  The  work  of  its  members  and  staff 
with  us  and  other  interested  citizens  will  hopefully  result 
in  a  bill  that  promotes  the  national  interest  and  does  so  in 
an  efficient  and  fair  manner.  While  we  fear  that  many 
important  items  of  reform  have  not  been  addressed  in  the  bill 
at  all,  and  its  emphasis  is  on  enforcement  of  illegal  immi- 
gration rather  than  facilitating  legal  immigration,  we  look 
forward  to  the  expected  omnibus  bill  in  this  session  so  that 
the  Subcommittee's  entire  program  may  be  jointly  evaluated 
and  reasonable  compromises  may  be  achieved.  . 

Respectfully  Submitted, 

Robert  E.[  Juceam 
President'^ 
American  Immigration 
Lawyers  Association 
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Mr.  Mazzou.  Mr.  Robert  Ervin,  member  of  the  House  of  Dele- 
gates, American  Bar  Association,  is  welcome  and  recognized. 

TESTIMONY  OF  ROBERT  ERVIN,  MEMBER,  HOUSE  OF 
DELEGATES,  AMERICAN  BAR  ASSOCIATION 

Mr.  Ervin.  Thank  you,  Mr.  Chairman. 

I  express  appreciation  to  you  and  to  the  members  of  the  commit- 
tee for  permitting  us  to  appear  here.  I  am  going  to  cut  our  time  to 
5  minutes.  I  had  a  30-minute  statement  prepared. 

I  think  I  realize  the  constraints  of  time  the  committee  has. 

Mr.  Mazzoli.  I  appreciate  your  helping  us  on  that. 

Mr.  Ervin.  Thank  you.  I  am  particularly  pleased  to  appear 
before  two  distinguished  Floridians  who  are  members  of  this  sub- 
committee, Mr.  McCollum  and  Mr.  Smith,  both  of  whom  are  famil- 
iar with  the  problems  that  we  have  of  undocumented  aliens  in 
Florida. 

Time  permitting  in  my  presentation  or  on  questioning,  I  would 
like  to  perhaps  comment  on  the  Haitian  situation.  I  have  been 
privileged  to  represent  the  ABA  in  providing  legal  services  for  the 
Haitians  on  a  pro  bono  basis  in  Florida. 

The  three  things  that  I  could  address  you  best  on  probably  are 
ABA  processes  of  establishing  policy  and  employer  sanctions  provi- 
sion of  this  measure  and  the  Haitian  problem. 

Even  before  I  get  into  that  or  any  of  those,  I  would  like  to  digress 
and  say  the  statement  has  been  prepared  by  me  and  submitted. 
That  statement  is  the  product  of  staff  personnel  and  four  sections 
of  the  American  Bar  Association — the  administrative  law  section, 
international  law  section,  individual  rights  and  responsibilities, 
and  the  criminal  justice  section. 

There  are  errors,  at  least  two,  possibly  three  or  four,  in  the  state- 
ment that  I  have  submitted.  I  will  resubmit  it.  The  reason  for  the 
errors  are  that  the  staff  prepared  the  directed  comments  to  the 
Senate  version.  Senate  529,  rather  than  this. 

I  am  pleased  that  in  each  case,  where  there  is  an  error  that  we 
think  that  the  measure  is  improved  and  in  the  House  here,  there  is 
a  better  measure  than  the  Senate. 

Now,  the  American  Bar  Association  has,  since  1954,  concerned 
itself  19  times  in  the  adoption  of  matters  of  immigration.  In  ap- 
pearing here  today  for  the  American  Bar  Association,  I  hasten  to 
add  that  we  are  not  partisan.  We  are  neither  speaking  for  or 
against  the  measure.  We  know  it  is  a  monumental  task,  but  we 
know  it  is  almost  a  crisis  matter  in  our  Nation  that  has  to  be  con- 
fronted. 

But  lawyers  know  what  everybody  knows,  and  we  know  that 
something  has  to  be  done. 

The  American  Bar  Association  which  is  an  association,  a  volun- 
tary association,  exceeding  300,000  lawyers,  has  a  policymaking 
process.  There  are  some  10  or  11  policy  matters  that  we  have  meas- 
ured against  this  measure  and  against  the  Senate  measure.  Senate 
529. 

So  where  there  is  a  difference,  it  is  not  a  criticism  of  this  meas- 
ure as  such;  it  is  not  an  opposition  of  this  measure  as  such;  it  is 
simply  the  fact  that  from  the  perspective  of  lawyers  who  have  long 
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been  familiar  with  this  and  have  debated  it  and  deliberated  on  it 
and  studied  it,  we  feel  there  are  some  shortfalls.  We  are  simply 
trying  to  help.  That  is  our  purpose  to  be  here  to  help. 

The  criticisms,  if  you  want  to  characterize  it  as  such,  of  the 
measure  are  those  things,  largely  those  things,  that  lawyers  are 
concerned  with.  We  suggest  that  the  measure  provide  the  usual 
components  of  due  process  and  equal  protection — that  is  a  hearing 
for  the  individual,  at  least  the  opportunity  is  there  for  a  hearing 
before  an  independent  judge,  not  a  biased  judge,  not  a  judge  that  is 
subject  to  some  sort  of  influences  or  control  or  apprehension  of 
people;  that  there  be  a  right  of  appeal;  that  there  be  the  right  of 
counsel;  that  there  be  the  right  to  witnesses  and  to  a  fair  hearing. 

Now,  as  to  the  employer  sanction  provisions,  this  is  something 
that  the  ABA,  American  Bar  Association,  has  labored  over  and 
agonized  over  for  years. 

I  was  chairman  of  the  criminal  justice  section  of  the  American 
Bar  Association  when  we  first  addressed  it  in  1976.  At  that  point, 
we  came  out  in  favor  of  employer  sanctions  by  one  vote  margin.  I 
was  president  in  the  House  of  Delegates  when  it  was  adopted  by  a 
voice  vote,  a  small,  but  perceptible  margin. 

Since  then,  since  1977,  in  the  5,  SVa  or  6  years  that  have  occurred 
since  then,  the  position  of  the  association  has  been  reversed.  It  is 
reversed  for  humanitarian  purposes.  Let  me  say  the  reversal  did 
not  occur  in  a  corner  or  under  a  bush  or  without  notice.  The 
matter  was  before  us  on  three  occasions  before  we  finally  addressed 
it. 

I  might  say  that  the  processes  were  presided  over  by  the  distin- 
guished chairman  of  the  House  of  Delegates  who  is  equally  con- 
cerned with  due  process  and  responses  and  is  Stan  Chauvin  from 
Louisville. 

The  humanitarian  aspect — do  you  call  me  down  on  my  time? 

Mr.  Mazzoli.  Yes;  I'm  sorry,  but  why  don't  you  try  to  finish  up. 

Mr.  Ervin.  Certainly. 

On  the  humanitarian  aspect,  there  are  between  3  million  and  6 
million  undocumented  aliens  in  this  country,  men,  women,  and 
children.  They  are  not  going  to  be  sent  away;  they  are  going  to  be 
fair.  Somebody  has  to  feed  them  and  clothe  them.  We  are  not  fa- 
voring exploitation  or  unlawful  labor  practices  or  labor  conditions. 

We  are  simply  saying  that  it  is  wrong  in  any  way  to  impose  em- 
ployer sanctions  to  discourage  the  employment  of  these  persons  be- 
cause if  they  are  not  employed,  then  they  resort  to  other  means. 
And  I  could  go  on  forever  on  that,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you,  Mr.  Ervin.  Thank  you  very  much. 

[The  complete  statement  follows:] 
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Summary  of  Statement 


The  American  Bar  Association: 

1.  Opposes  the  establishment  of  employer  sanctions;  favors 
creation  of  more  fair  procedures  imder  which  sanctions  may  be 
contested,  if  sanctions  are  enacted. 

2.  Favors  increased  appropriations  and  resources  to  federal 
agencies  charged  with  administering  the  immigration  laws. 

3.  Favors  full  panoply  of  procedural  protections,  including 
right  to  seek  counsel,  in  exclusion,  deportation  and  denial  of 
asylum  cases  and  opposes  summary  exclusion. 

4.  Favors  creation  of  independent  U.S.  Immigration  Board  in 
Justice  Department,  and  authorization  of  Board  to  review  decisions 
of  Administrative  Law  Judges. 

5.  Opposes  limiting  period  within  which  a  petition  to  review  a 
deportation  order  may  be  filed  to  less  than  60  days. 

6.  Opposes  adjustment  of  status  provisions. 

7.  Favors  requiring  Labor  Department  decisions  concerning  labor 
certification  to  be  subject  to  the  judicial  review  provisions  of 
the  Administrative  Procedure  Act. 

8.  Favors  according  a  legal  status  to  unlawful  aliens  in  the 
United  States. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Robert  M.  Ervin  and  I  practice  law  in  Tallahassee, 
Florida.   I  very  much  appreciate  this  opportunity  to  appear 
before  you  today,  in  my  capacity  as  the  representative  of  the 
American  Bar  Association,  to  express  the  Association's  views 
on  the  important  immigration  reform  legislation  introduced  by 
you,  Mr.  Chairman,  H.R.  1510.   I  currently  serve  as  a  delegate 
from  Florida  to  the  ABA's  policy-making  House  of  Delegates.   I 
recently  completed  a  term  on  the  Association's  Board  of  Governors 
and  previously  served  as  chairman  of  the  ABA  Section  of  Criminal 
Justice.   In  all  of  these  capacities  I  have  participated  in  the 
Association's  continuing  consideration  of  various  proposed 
immigration  law  revisions.   More  recently,  I  represented  the  ABA 
before  the  U.S.  District  Court  for  the  Southern  District  of 
Florida,  in  response  to  that  court's  request  that  the  Assocation 
assist  in  seeking  to  obtain  the  pro  bono  services  of  lawyers  to 
represent  released  Haitian  nationals. 

The  ABA  has  carefully  studied  your  legislation  and  other 
proposals  pending  in  the  last  Congress.   As  a  result  of  that 
study  the  Association's  policy-making  House  of  Delegates,  meeting 
in  New  Orleans  last  month,  adopted  a  series  of  new  policies  on 
some  of  the  more  important  aspects  of  legislation  before  you. 
During  that  meeting,  the  House  of  Delegates  also  voted  to  reverse 
the  Association's  1976  resolution  in  support  of  employer  sanctions, 
and  directed  the  establishment  of  a  committee  to  work  with  Con- 
gress in  this  important  task  of  reforming  our  nation's  immigration 
and  naturalization  laws. 

It  is  useful  to  note  that  the  ABA  committee  will  be  composed 
of  representatives  of  the  Sections  of  Administrative  Law,  Criminal 
Justice,  Individual  Rights  and  Responsibilities  and  International 
Law  and  Practice.   The  coordination  which  this  committee  will 
facilitate  among  the  interested  ABA  groups  will  permit  the  Asso- 
ciation to  continue  the  review  of  the  various  needed  immigration 
reforms  and  to  recommend  further  changes  as  appropriate.   Many  of 
the  recommendations  recently  adopted  by  our  House  of  Delegates  to 
which  I  will  refer  have  had  their  genesis  in  Association  resolu- 
tions adopted  over  the  past  thirty  years.   I  note  this  continuity 
in  order  to  suggest  the  deliberativeness  of  the  Association's 
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consideration  of  needed  immigration  reform  and  our  hesitancy  to 
recommend  changes  in  this  nation's  immigration  laws  solely  on  the 
basis  of  the  serious  and  unique  crises  which  recently  have  con- 
fronted this  nation. 

For  the  reference  of  this  Subcommittee  I  attach  as  Appendix  A 
to  this  statement  a  summary  chronology  of  the  Association's 
consideration  of  the  need  for  employer  sanctions;  attached  as 
Appendix  B  is  a  summary  of  ABA  immigration  policies  adopted  since 
1954. 


TITLE  I  -  Control  of  Illegal  Immigration 

Part  A  -  Employment 

One  of  the  major  provisions  of  H.R.  1510  is  contained 
in  the  bill's  initial  sections  and  would  impose  severe  civil 
and  criminal  sanctions  on  people  who  employ  aliens  not  legally 
in  the  United  States. 

The  American  Bar  Association  opposes  such  employer  sanctions 
on  the  grounds  that  they  would  be  an  unworkable,  ineffective, 
expensive  and  discriminatory  procedure  for  controlling  illegal 
immigration.   Such  sanctions  are  viewed  as  a  mechanism  for 
reducing  the  flow  of  unauthorized  entrance  by  eliminating  what 
some  believe  to  be  the  primary  incentive  for  illegal  immigration: 
job  availability.   Furthermore,  it  is  argued,  when  illegal  immi- 
grants can't  be  hired,  fewer  citizens  and  legal  alien  workers 
would  be  displaced. 

It  is  undisputed  that  many  aliens  reside  and  work  in  the 
United  States  and  that  there  is  a  great  need  to  end  whatever 
human  misery  is  caused  by  employers  who  exploit  foreign  work- 
ers.  Employer  sanctions,  however,  would  involve  immense  financial 
and  social  costs  without  any  assurance  of  accomplishing  their 
goal.   Implementation  of  an  effective  program  also  would  be 
impossible  due  to  budgetary  constraints  and  constitutional  limi- 
tations on  INS  enforcement  powers.   If  an  employer  sanctions 
program  would  not  reduce  the  flow  of  illegal  immigration,  but 
would  increase  the  likelihood  of  employment  discrimination 
against  minority  citizens  and  legal  residents,  such  a  program 
would  be  counterproductive  and  should  be  rejected. 

The  concept  of  employer  sanctions  has  been  debated  in 
Congress  for  a  number  of  years,  but,  with  one  exception,  has  never 
found  sufficient  support  to  become  law.   The  sole  exception  is  the 
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Farm  Labor  Contractor  Registration  Act  of  1963,  7  U.S.C.  Section 
2045  (f).   Consequently,  no  federal  law  prohibits  the  hiring  of 
undocumented  workers.   Although  twelve  states  have  enacted 
employer  sanction  laws,  and  although  that  state  authority  has  been 
upheld,  DeCaras  v.  Bica,  424  U.S.  351  (1976),  none  of  these  state 
laws  is  in  effect  today. 

Various  entities  within  the  ABA  have  seriously  studied 
the  need  for  sanctions,  and  the  question  of  whether  to  support 
or  oppose  the  establishment  of  federal  sanctions  has  been  before 
our  policy-making  House  of  Delegates  four  times  in  the  past  eight 
years.   In  1976  a  recommendation  to  support  sanctions,  submitted 
by  the  Section  of  Criminal  Justice,  was  approved  by  the  House  of 
Delegates  98-91  in  lieu  of  an  Administrative  Law  Section  proposal 
to  oppose  sanctions. 

In  February  and  August  of  last  year  the  Section  of  Indi- 
vidual Rights  and  Responsibilities  proposed  resolutions  to 
reverse  our  support  for  sanctions  and  this  past  August  the 
International  Law  Section  proposed  to  reaffirm  our  support  of 
sanctions.  In  order  to  allow  still  more  time  for  study,  analysis 
and  consultations  among  the  interested  ABA  entities,  action  on  all 
of  these  proposals  was  deferred  until  last  month,  when  the  House 
of  Delegates  by  voice  vote  and  after  careful  study  and  thorough, 
informed  debate,  approved  a  resolution  reversing  our  prior  support 
for  sanctions. 

On  the  basis  of  the  debate  and  the  reports  before  our  House, 
the  ABA  delegates  simply  were  not  persuaded  that  sanctions  will 
work.  The  ABA  also  is  concerned  that  any  possible  gains  in  illegal 
immigration  control  as  a  result  of  sanctions  would  be  overcome 
by  the  significant  burden  on  law-abiding  employers,  and  that  such 
sanctions  inevitably  would  invite  discrimination  against  racial  or 
ethnic  minority  citizens  or  lawful  aliens. 

Finally,  the  imposition  of  employer  sanctions  suggests 
that  the  control  of  our  national  borders  is  a  state  or  local, 
not  national,  responsibility.   Shifting  the  federal  govern- 
ment's burden  to  improve  immigration  law  enforcement  to  indi- 
vidual employers  simply  avoids  recognizing  the  need  to  bolster 
federal  l«w  enforcement.   However  difficult  it  now  is  to  allocate 
increased  federal  funds  to  immigration  enforcement,  it  is  many 
times  more  difficult  for  the  primarily  affected  states  to  appro- 
priate any  more  money  for  this  purpose. 

As  noted  above  the  American  Bar  Association  has  struggled 
for  a  number  of  years  with  this  difficult  issue,  and  we  have 
observed  Congress  involved  in  a  comparable,  often  divisive, 
debate.   Consequently,  should  Congress  ultimately  determine 
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to  approve  some  form  of  employer  sanctions,  we  would  urge  Congress 
to  consider  various  alternatives  which  have  been  suggested. 
Although  the  ABA  has  taken  no  position  on  these  proposals,  we 
commend  two  alternatives  to  your  consideration. 

The  ABA  is  studying,  and  urges  this  Subcommittee  to  give 
serious  consideration  to,  the  amendment  offered  during  the  markup 
of  the  bill  in  the  last  Congress  by  Rep.  Pat  Schroeder.  The 
Schroeder  amendment  would  target  sanctions  on  employers  who 
violate  labor  laws  and  encourage  exploitation  of  illegal  workers. 
Under  the  Schroeder  approach,  employer  sanctions  would  apply  in 
only  two  circumstances:   1)   where  an  employer  has  violated 
minimum  wage  or  other  labor  laws  and  that  violation  involves 
illegal  alien  workers  and  2)   where  the  Attorney  General  deter- 
mines that  a  pattern  or  practice  of  hiring  illegal  workers  ex- 
ists.  This  approach  would  allow  the  Attorney  General  to  prosecute 
employers  who  repeatedly  encourage  illegal  migration  to  the  U.S. 
The  approach  embodied  in  the  Schroeder  amendment  is  worthy  of 
serious  consideration,  since  it  seems  to  have  the  positive  aspect 
of  concentrating  immigration  enforcement  on  large  employers  with  a 
record  of  employing  and  taking  advantage  of  illegal  aliens.   This 
approach  might  also  encourage  large  employers  to  comply  with  fair 
labor  standards  laws  in  order  to  avoid  being  targeted  for  close 
scrutiny  as  suspected  exploiters  of  illegal  aliens. 

While  the  ABA  opposes  employer  sanctions  in  any  form, 
the  ABA  coordinating  committee  on  immigration  also  will  be 
giving  serious  study  to  the  amendment  offered  during  the  last 
Congress  such  as  that  proposed  by  Sen.  John  Tower.    Recognizing 
that  employer  sanctions  are  unreasonably  burdensome  to  the  em- 
ployer, costly  to  the  American  taxpayer,  unlikely  to  significantly 
curb  the  flow  of  illegal  immigrants  and  potentially  discriminatory 
against  any  job  applicant  of  foreign  origin  or  appearance.  Sen. 
Tower  proposed  as  an  alternative  targeted  enforcement  of  employer 
sanctions  against  willful  violators,  for  which  a  higher  standard 
of  proof  must  be  met  than  that  currently  provided  in  H.R.  1510. 
Under  the  Tower  amendment,  the  employer  would  be  afforded  an 
affirmative  defense  against  a  charge  of  willfully  hiring  illegal 
aliens  if  he  voluntarily  chose  to  use  a  standard  verification  form 
provided  by  the  Attorney  General.   Furthermore,  under  the  Tower 
approach,  no  employer  would  be  required  to  verify  worker  eligi- 
bility, as  H.R.  1510  now  provides.   It  would  eliminate  the  bur- 
densome paperwork  requirements  generated  by  H.R.  1510  as  well  as 
the  imposition  of  fines  for  noncompliance  with  this  procedure,  or 
for  the  failure  to  maintain  records. 

We  note  that  the  U.S.  Chamber  of  Commerce  maintains  that, 
rather  than  gutting  enforcement,  such  an  approach  would  have  the 
benefit  of  focusing  enforcement  on  those  who  would  purposely 
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violate  the  law,  it  would  minimize  the  record  keeping  and  other 
enforcement  burdens  placed  on  employers  by  the  present  sanctions 
requirement,  and  it  would  place  the  primary  enforcement  burden 
exactly  where  it  should  be — with  the  federal  government. 

If  Congress  disregards  our  primary  recommendations  and  does 
impose  sanctions,  then  we  would  suggest  the  establishment  of  more 
fair  procedures  for  imposing  sanctions.   Civil  penalties  are  used 
in  many  regulatory  areas.   E.g.,  Atlas  Roofing  Co.  v.  Occupational 
Safety  and  Health  Review  Commission,  430  U.S.  442  (1977).   They 
have  been  a  significant  enforcement  tool  under  the  immigration 
laws  since  1903,  levied  primarily  against  transportation  lines 
that  fail  to  observe  prescribed  safeguards.   See  Oceanic  Steam 
Navigation  Co.  v.  Stranahan,  214  U.S.  320  (1909). 

Under  current  immigration  practice,  administrative  fines  may 
be  imposed  through  an  informal  procedure,  8  C.F.R.  Pt.  280.   The 
carrier  that  receives  notice  of  a  proposed  fine,  8  C.F.R.  Sec. 
280.1,  may  file  a  written  defense  and  may  request  a  "personal 
interview,"  8  C.F.R.  Sec.  280.12.   When  requested,  the  personal 
interview  is  conducted  by  an  immigration  officer,  who  forwards 
his  findings  and  recommendation  to  the  district  director,  8  C.F.R. 
Sec.  280.13(b).   The  district  director's  decision  imposing  a  fine 
can  be  appealed  to  the  Board  of  Immigration  Appeals,  id.  8  C.F.R. 
Sec.  3.1(b)(4). 

The  proposed  "Immigration  Reform  and  Control  Act  of  1983" 
has  the  following  provision  for  the  administrative  assessment 
of  fines  against  employers  charged  with  employing  unlawful  aliens: 

"Before  assessing  a  civil  penalty  under  this  subsection 
against  a  person  or  entity,  the  Attorney  General  shall 
provide  the  person  or  entity  with  notice  and  the  oppor- 
tunity to  request  a  hearing  respecting  the  violation.   Any 
hearing  so  requested  shall  be  conducted  before  an  immigra- 
tion officer  designated  by  the  Attorney  General,  indivi- 
dually or  by  regulation,  in  accordance  with  Section  554  of 
Title  5,  United  States  Code." 

The  bill  thus  adopts,  for  the  new  employer  sanction  provi- 
sions, the  present  practice  by  authorizing  immigration  officers 
rather  than  courts  to  conduct  proceedings  in  which  the  levy  of  a 
fine  is  contested.   However,  the  proceedings  are  described  as 
hearings  rather  than  as  personal  interviews  and  are  directed  to  be 
conducted  in  accordance  with  5  U.S.C.  Sec.  554,  the  basic  adjudi- 
cation provision  of  the  Administrative  Procedure  Act.   This  may 
well  raise  a  question  about  the  applicability  of  5  U.S.C.  Sec. 
556,  which  specifies  that  hearings  required  under  5  U.S.C.  Sec. 
554  must  be  conducted  by  an  administrative  law  judge. 
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Section  107(c)(3)  of  the  Inunigration  and  Nationality  Act, 
which  would  be  added  by  Section  122(a)  of  the  bill,  specifically 
directs  that  immigration  judges  shall  conduct  proceedings  for 
exclusion  and  deportation,  for  rescission  of  adjustment  of  status, 
and  for  asylum.    There  is  no  reasonable  justification  for  omit- 
ting a  similar  direction  for  hearings  to  assess  administrative 
fines.   Section  274A(d)  of  the  proposed  statute  establishes  civil 
penalties  of  up  to  $2,000  for  each  unauthorized  alien  in  the 
employ  of  a  particular  employer  and  provides  that  repeated  vio- 
lations after  the  imposition  of  such  civil  penalties  can  lead  to 
criminal  prosecutions.   Before  such  severe  sanctions  are  imposed, 
an  employer  should  be  afforded  the  opportunity  of  a  determination 
by  an  administrative  law  judge  who  is  completely  divorced  from  the 
enforcement  apparatus. 

Part  B  —  Enforcement  and  Fees 

The  ABA  strongly  supports  the  proposed  sense  of  the  Congress 
commitment  outlined  in  Section  111,  and  urges  that  those  federal 
agencies  charged  with  administering  the  immigration  and  refugee 
laws  and  the  pertinent  laws  governing  fair  labor  standards  and 
practices  be  provided  sufficient  resources  and  organization  to 
enforce  and  administer  the  laws  effectively  and  fairly.   The 
borders  of  this  country  are  extensive  and  essentially  porous. 
They  are  patrolled  by  the  Immigration  and  Naturalization  Service, 
which  long  has  been  treated  as  the  unwanted  stepchild  of  the 
federal  government,  and  has  been  denied  the  resources  necessary  to 
enforce  and  administer  the  law.   Controls  over  foreign  students, 
tourists,  and  other  non-immigrant  visitors  to  the  United  States 
have  been  exceptionally  lax. 

The  law  enforcement  resources  of,  and  administration  of 
benefits  by,  the  Immigration  and  Naturalization  Service  have 
trailed  seriously  behind  the  Services's  workload.   Inadequate 
staffing  and  management,  including  the  failure  to  automate, 
have  been  crippling.   Both  the  Reagan  Administration  and  the 
bipartisan  Select  Commission  on  Refugee  Policy  recommended 
strengthening  existing  law  enforcement  programs  and  adminis- 
tration.  There  is  a  continuing  and  now  acute  need  for  Congress 
to  appropriate  additional  funds  to  strengthen  the  Border  Patrol 
and  other  enforcement  efforts,  to  provide  for  the  operation 
of  helicopters  and  other  needed  equipment,  and  to  automate  the 
immigrant  and  nonimmigrant  document  control  system  and  control 
of  other  alien  records.   Moreover,  if  enforcement  resources  are 
concentrated  in  priority  states,  such  as  California,  Texas, 
Florida,  Illinois  and  New  York,  enforcement  can  be  enhanced 
further . 
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The  Association  has  no  stated  policy  concerning  the  bill's 
criminal  penalties  for  unlawful  transportation  of  aliens  into 
the  United  States,  Section  112,  or  for  the  imposition  of  certain 
fees.  Section  113.   However,  the  sanctions  proposed  in  Section 
112  seem  appropriately  aimed  at  strengthening  border  enforcement, 
and  thus  are  not  inconsistent  with  our  support  for  Section  111. 
In  this  regard  I  would  also  note  that  the  American  Bar  Associ- 
ation supports  the  November  1978  amendments  to  Section  274  of 
the  Immigration  and  Nationality  Act  of  1952  concerning  for- 
feiture of  vehicles,  although  we  specifically  oppose  further 
amendment  of  those  provisions. 

Part  C  —  Adjudication  Procedures  and  Asylum 

The  ABA  endorses  the  Subcommittee's  efforts  to  incorporate 
protection  for  the  bona  fide  asylum  applicant  in  the  adjudica- 
tion procedures  set  forth  in  Section  121  of  H.R.  1510.   One 
of  the  aspects  of  previous  bills  which  has  troubled  the  ABA  is 
the  concept  of  summary  exclusion.   At  its  recent  mid-winter 
meeting  the  ABA  House  of  Delegates  rejected  two  resolutions 
which  would  have  specifically  exempted  aliens  "properly  subject 
to  summary  exclusion"  from  the  right  to  counsel,  and  the  right 
to  an  administrative  appeal.   A  third  proposal,  which  was  adopted, 
opposed  the  elimination  of  a  hearing  before  an  immigration  judge 
"for  an  entry  applicant  who  may  not  appear  to  the  examining 
immigration  officer  to  have  the  required  documentation  for  entry 
or  any  reasonable  basis  for  entry."   The  concept  of  summary 
exclusion  was  thus  specifically  rejected  three  times  by  the  House 
of  Delegates. 

The  serious  nature  of  asylum  claims  should  require  the 
full  panoply  of  procedural  protections.   A  summary  exclusion 
process  which  would  have  its  greatest  impact  on  persons  seeking 
asylum  would  violate  one  of  our  most  fundamental  traditions  of 
providing  a  sanctuary  for  persons  fleeing  injustice  and  perse- 
cution. 

Such  a  process  would  also  almost  surely  result  in  vio- 
lations of  international  law,  especially  Article  33  of  the  U.N. 
Convention  on  the  Status  of  Refugees,  which  forbids  the  re- 
foulment  of  persons  with  a  well-founded  fear  of  persecution  on 
the  basis  of  race,  religion,  membership  in  a  particular  social 
group  or  political  opinion. 

A  third  reason  for  our  concern  regarding  summary  exclusion 
is  that  relatively  few  persons  seeking  asylum  at  our  border  or 
a  port  of  entry  will  be  sophisticated  enough  to  communicate 
their  intention  of  applying  for  asylum  to  the  immigration  officer. 
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This  likelihood  is  increased  by  the  fact  that  fleeing  persons 
often  arrive  fatigued,  fearful  of  authority  and  with  limited  or  no 
knowledge  of  English. 

In  this  regard  Section  121(b) ( 1) (B) (ii)  is  an  important 
provision  to  insure  that  no  one  arriving  at  the  border  with  a 
legitimate  claim  to  asylum  is  turned  away  without  having  the 
opportunity  to  have  that  claim  heard.   However,  two  concerns 
should  be  noted.   First,  recent  experience  with  the  processing 
of  asylum  claims,  especially  those  submitted  by  Haitiani/  and 
SalvadoranZ/  applicants,  regardless  of  the  mandatory  nature 
of  the  statutory  language,  suggests  the  need  to  strengthen  the 
implementation  of  the  proposed  statute  so  that  the  judgment  of 
a  single  immigration  official  is  adequately  monitored  by  a 
supervisor.   Second,  even  when  the  inspecting  officer  makes  a 
genuine  attempt  to  determine  whether  the  person  wishes  to  apply 
for  asylum,  experience  has  shown  that  even  the  concept  of  asylum 
requires  a  certain  degree  of  sophistication  which  is  not  always 
possessed  by  a  legitimate  asylum  applicant.   For  these  reasons,  we 
suggest  that  this  section  require  that  the  examining  officer  shall 
operate  according  to  regulations  which  will  be  developed  by  the 
Attorney  General.   We  believe  that  the  Subcommittee  has  so  pro- 
vided in  Section  121(b)(3),  but  we  suggest  that  this  language 
specifically  provide  for  the  regulations  to  include  some  mechanism 
of  supervision  of  examining  officers. 

One  final  comment  on  summary  exclusion  regards  the  pro- 
vision in  Section  121(b)(3)  that  the  Attorney  General  consult 
with  the  Judiciary  Committee  in  developing  the  procedures  for 
assuring  that  aliens  are  not  excluded  without  an  inquiry  into 
their  reasons  for  seeking  admissions  into  the  U.S.   We  hope 
that  the  Subcommittee  report  will  reflect  your  intention  to 
seek  the  opinions  of  a  range  of  outside  groups  as  part  of  this 
consultation  process. 

We  also  would  urge  that  the  examining  officer  inform  the 
applicant  of  the  availability  to  seek  legal  counsel.   Again, 
the  Subcommittee  has  recognized  this  right  to  seek  counsel  in 
Section  124 (a) ( 3) ( B) ( ii  ) ,  which  provides  that  "af  the  time  of 
filing  of  notice  of  intention  to  apply  for  asylum,  the  alien 
shall  be  advised  of  the  privilege  of  being  represented  by  coun- 
sel ..."   By  moving  this  requirement  up  to  the  initial  in- 
spection, the  Subcommittee  would  eliminate  our  concern  that  the 

T7    Haitian  Refugee  Center  v.  Civiletti,  503  F.  Supp.  442,  (S.D. 
Fla.  1980),  aff'd  as  modified,  sub  nom.;  Haitian  Refugee 
Center  v.  Smith,  676  F.  2d  1023  (5th  Cir.  1982). 

2/        Orantes-Hernandez  v.  Smith,  541  F.  Supp.  351  (CD.  Cal.1982); 
Nunez  v.  Boldin,  537  F.  Supp.  578  (S.D.  Tex.  1982). 
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availability  of  counsel  not  be  limited,  and  that  persons  subject 
to  exclusion,  deportation  or  asylum  procedures  should  be  informed 
of  this  right  to  seek  counsel  and  to  enjoy  full  representation. 

The  ABA  urges  that  persons  subject  to  the  adjudication 
procedures  and  asylum  inspection  and  exclusion  (e.g..  Title  I, 
Part  C,  Sec.  121(b)  et  seq.)  should  be  informed  of  their  right 
to  obtain  counsel  prior  to  being  barred  entry  into  the  United 
States.   This  could  be  accomplished,  for  example,  by  an  amendment 
to  Section  121(b) (1) (B) ( ii )  to  require  the  examining  immigration 
officer  to  inform  the  alien  of  his  right  to  representation  as 
set  forth  in  Section  292  of  the  Immigration  and  Nationality 
Act. 

The  ABA  opposes  legislative  changes  which  would  dilute 
such  current  statutory  provisions  as  Sections  242(b)  and  292  of 
the  Immigration  and  Nationality  Act,  8  U.S.C.  Sec.  1362  and 
8  C.F.R.  Sec.  292.5(b),  that  afford  aliens  the  opportunity 
to  be  represented  by  counsel  of  their  choice  at  no  expense  to 
the  government  in  deportation,  exclusion  and  asylum  cases. 

The  legislation  should  preserve  current  practice,  whereby 
indigent  aliens  who  have  been  placed  under  exclusion  or  depor- 
tation proceedings  are  given  lists  of  available  free  legal  ser- 
vices by  the  INS  as  a  matter  of  course  (See,  8  C.F.R.  Sections 
236.2,  242.1(c).) 

Since  the  right  to  counsel  exists  in  the  exclusion  context, 
it  should  be  announced  to  arriving  aliens  who  would  be  subject 
to  summary  exclusion  in  view  of  the  interests  at  stake  for 
arriving  aliens.   The  announcement,  moreover,  should  be  in 
writing.   Giving  notice  of  the  right  is  crucial  to  its  preserva- 
tion in  an  otherwise  unreviewable  exclusion  process.  See  Orantes- 
Hernandez  v.  Smith,  451  F.  Supp.  351  (CD.  Calif.  1982);  Nunez  v. 
Boldin,  537  F.  Supp.  578  (S.D.  Tex.  1982),  in  which  the  courts 
required  the  INS  to  give  aliens  advice  of  the  right  to  apply  for 
political  asylum  in  order  to  effectuate  the  right  to  seek  asylum. 
Many  persons  arriving  at  the  U.S.  border  without  documents, 
affidavits  or  other  proof  of  a  colorable  claim  to  enter  the  U.S. 
may  not  speak  English  or  be  familiar  with  their  rights  and  obli- 
gations under  U.S.  immigration  law.   Because  of  the  complexity  of 
the  immigration  laws  and  the  unf amiliarity  with  them  by  many 
persons  seeking  to  enter  or  remain  in  the  U.S.,  the  role  of  the 
attorney  becomes  all  the  more  important. 

Finally,  even  where  H.R.  1510  provides  the  right  to  counsel, 
the  attorney's  ability  to  provide  full  representation  must  be 
assured.   In  the  Haitian  cases,  for  example,  even  though  lawyers 
representing  Haitians  seeking  asylum  were  permitted,  multiple 
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scheduling  by  INS  of  hearings  of  different  asylum  applicants  being 
represented  by  the  same  attorney  at  the  same  time  precluded 
full  representation.   Appropriate  safeguards  to  prevent  a  recur- 
rence of  this  type  of  situation  should  be  incorporated  in  the 
legislation. 

Section  106(a)  of  the  Immigration  and  Nationality  Act, 
8  U.S.C.  Section  1105(a),  provides  that  a  petition  for  review 
of  a  deportation  order  "may  be  filed  not  later  than  six  months 
from  the  date"  of  any  final  deportation  order.   No  time  limit 
is  prescribed  for  the  filing  of  a  petition  for  a  writ  of  habeas 
corpus  to  review  either  a  deportation  order,  8  U.S.C.  Section 
1105a(a)(9),  or  an  exclusion  order,  8  U.S.C.  Section  1105a(c); 
or  for  review  of  other  administrative  decisions  arising  under 
the  Immigration  and  Nationality  Act,  8  U.S.C.  Section  1329. 

In  support  of  its  proposal  to  amend  the  present  provisions 
of  the  Immigration  and  Nationality  Act  to  impose  a  30-day  limi- 
tation on  the  filing  of  petitions  for  review  and  habeas  corpus  or 
other  petitions,  a  proposal  embodied  in  Section  123(a)(3)  of  H.R. 
1510,  the  Immigration  and  Naturalization  Service  has  suggested 
that  deportable  aliens  are  able  to  obtain  "extra  years"  in  the 
United  States  by  filing  frivolous  petitions  for  review.  This  is 
contraindicated  both  by  the  language  of  the  statute  and  by  the 
practice  of  the  reviewing  courts.   The  ABA  suggests  the  insuf- 
ficiency of  30  days  and  recommends  that  no  less  than  60  days  be 
provided. 

Section  106(a)(7)  of  the  Immigration  and  Nationality  Act,  8 
U.S.C.  Section  1105(a)(7),  provides  explicitly 

"that  nothing  in  this  section  shall  be  construed 
to  require  the  Attorney  General  to  defer  depor- 
tation of  an  alien  after  the  issuance  of  a 
deportation  order  because  of  the  right  of 
judicial  review  of  the  order  granted  by  this 
section. ...  [or ]  to  preclude  the  Attorney  General 
from  detaining  or  continuing  to  detain  an  alien 
or  from  taking  him  into  custody... at  any  time 
after  the  issuance  of  a  deportation  order." 

The  Immigration  and  Naturalization  Service  is  thus  able  to 
execute  an  order  of  exclusion  or  deportation  under  its  current 
regulations  72  hours  after  the  entry  of  a  final  administrative 
order. 

In  addition,  a  petition  for  review  filed  in  a  court  of 
appeals  is  subject  to  a  summary  motion  to  affirm  upon  the  ground 
that  the  petition  is  frivolous.   See  8  U.S.C.  Section  1105a(a)(3) 
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and  Rule  27,  Rules  of  Federal  Appellate  Procedure,  a  rule  that 
has  been  invoked  by  the  Inunigration  and  Naturalization  Service 
when  the  agency  thought  it  warranted.   See  Asai  v.  Castillo,  593 
F.2d  1222  (D.C.  Cir.  1979);  Der-Roug  Chour  v.  INS,  578  F.2d  564 
(2d  Cir.  1978). 

The  filing  of  an  action  in  a  United  States  district  court 
to  review  other  administrative  decisions  of  the  Inunigration 
and  Naturalization  Service,  including  a  denial  of  student  rein- 
statement, does  not  operate  to  stay  deportation,  unless  the 
district  court  grants  a  preliminary  injunction.   A  prelim- 
inary injunction  is  granted  only  when  the  customary  require- 
ments are  satisfied,  including  the  showing  of  probable  success 
on  the  merits. 

Moreover,  the  Immigration  and  Naturalization  Service  has 
not  shown  that  the  present  provisions  of  the  Immigration  and 
Nationality  Act  have  raised  a  substantial  impediment  to  its 
enforcement  of  deportation  orders.   During  1979,  the  latest 
year  for  which  information  is  available,  249  petititions  for 
review  of  deportation  cases  were  filed  in  the  courts  of  ap- 
peals; 57  petitions  for  writs  of  habeas  corpus  and  159  de- 
claratory judgment  actions  were  filed  in  the  district  courts. 
The  total  number  of  aliens  ordered  deported  after  hearings 
was  25,896;  966,137  were  required  to  depart  without  hearings. 

Thus,  there  is  no  reason  for  shortening  the  time  allowed 
to  file  actions  for  judicial  review  other  than  general  con- 
siderations of  repose  and  administrative  convenience.   In  other 
fields  of  administrative  action,  even  those  with  much  less 
severe  impact  upon  individuals'  lives,  these  considerations  are 
usually  thought  adequately  served  by  a  60-day  limitation  upon 
appeal.   There  is  no  justification  for  a  more  rigorous  rule  in 
immigration  cases.   It  should  be  noted  that  a  30-day  period 
would  as  a  practical  matter  provide  significantly  less  than 
that  amount  of  time  for  the  immigrant  and  the  attorney  in- 
volved.  Decisions  of  the  Immigration  and  Naturalization  Service, 
if  not  of  the  Board  of  Immigration  Appeals,  are  rarely  served  or 
mailed  on  the  date  the  decision  is  rendered;  it  is  frequently  one 
to  two  weeks  before  the  alien  or  the  attorney  of  record  receives 
notice.   In  many,  if  not  most,  of  the  administrative  decisions 
made  outside  of  deportation  or  exclusion  proceedings,  and  often 
even  in  those  proceedings,  the  alien  is  not  represented  by  coun- 
sel, which  means  that  an  attorney  must  be  retained  and  familiar- 
ized with  the  case  before  the  decision  to  appeal  can  be  made.   In 
such  circumstances,  a  time  limit  of  30  days  may  effectively  '  ar 
judicial  review. 
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The  ABA  conrmends  the  Subconunittee  for  a  number  of  the 
remaining  revisions  in  Part  C.   We  support  the  creation  of 
a  United  States  Immigration  Board  within  the  Department  of 
Justice  as  proposed  in  Section  122.   The  independence  of  the 
Board  is  essential  to  insuring  the  uniformity  of  initial  deter- 
minations by  the  Administrative  Law  Judges  (ALJ). 

In  this  regard,  the  ALJ  should  be  authorized  to  review  the 
examining  officer's  denial  of  entry  of  an  applicant  who  may  not 
have  the  required  documentation  for  entry,  and  also  should  be 
authorized  to  review  issues  not  raised  in  the  application  of  a 
person  seeking  asylum. 

We  would  also  urge  that  the  judicial  review  provisions  in 
Section  123  be  amended  so  as  to  provide  review  comparable  to  that 
authorized  by  the  Administrative  Procedure  Act,  5  U.S.C.  Sec.  706, 
including:   review  of  decisions  regarding  the  reopening  and 
reconsideration  of  exclusion  or  deportation  proceedings;  asylum 
determinations  outside  of  such  proceedings;  the  reopening  of 
applications  for  asylum  because  of  changed  circumstances;  denials 
of  stays  of  execution  of  exclusion  or  deportation  orders  and 
administrative  decisions  to  exclude  aliens  from  entering  the 
United  States. 


Part  D  —  Adjustment  of  Status 

Under  current  provisions  of  the  Immigration  and  Nation- 
ality Act,  8  U.S.C.  Sec.  1255,  an  alien  who  has  been  admitted 
to  the  United  States  by  the  Immigration  and  Naturalization 
Service  may  in  most  circumstances  adjust  his  status  to  that  of  a 
permanent  resident,  if  he  is  eligible  under  the  relevant  provi- 
sions of  the  Immigration  and  Nationality  Act,  without  going  abroad 
to  appear  before  a  United  States  consular  official.   He  may  effect 
the  change  by  submitting  an  application  to  an  INS  officer  in  the 
United  States  if  he  has  not  engaged  in  unauthorized  employment. 
The  ability  to  change  status  within  the  United  States  is  not 
limited  to  aliens  who  have  "maintained  continuously  a  legal  status 
since  entry  into  the  United  States."   Thus,  aliens  who  have  been 
admitted  to  the  United  States  as  visitors  for  business  or  for 
pleasure,  as  students,  or  as  international  governmental  employees 
and  who  have  become  eligible  to  obtain  immigrant  visas,  have 
been  able  to  change  their  status  in  the  United  States  although 
they  may  have  overstayed  their  permission  to  remain  in  this 
country. 

The  "Immigration  Reform  and  Control  Act  of  1983"  proposes 
to  deny  the  privilege  of  adjustment  of  status  to  any  person  who 
has  "failed  to  maintain  continuously  a  legal  status  since  entering 
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the  United  States."   The  effect  of  this  change  in  law  is  to 
require  that  persons  who  have  approved  visa  petitions  and  who  are 
eligible  to  obtain  immigrant  visas  must  first  return  to  their 
countries  of  origin  in  order  to  obtain  visas  with  which  to  be 
readmitted  to  the  United  States  as  lawful  permanent  residents.   In 
addition,  all  students,  regardless  of  whether  they  have  maintained 
their  lawful  status,  would  be  ineligible  to  apply  for  permanent 
residence  within  the  United  States  and  would  be  required  to  return 
to  their  countries  of  origin  in  order  to  obtain  immigrant  visas 
with  which  to  re-enter  this  country  as  permanent  residents. 

The  ABA  believes  that  these  changes  in  law  serve  no  useful 
purpose.   They  would  substantially  add  to  the  burden  imposed 
upon  consular  offices  abroad,  requiring  them  to  adjudicate 
applications  for  immigrant  visas,  a  function  that  can  be  more 
efficiently  handled  by  the  Immigration  and  Naturalization  Service 
within  the  United  States. 

In  addition,  the  proposed  changes  in  the  law  would  subject 
persons  who  are  close  relatives  of  American  citizens  or  per- 
manent residents,  including  a  spouse,  children,  parents,  and 
siblings,  and  persons  whose  employment  has  been  determined  to 
be  urgently  needed  in  the  United  States  because  of  their  skills, 
to  undergo  an  unnecessary  burden  and  expense  in  returning  to  their 
country  of  origin  for  the  sole  purpose  of  obtaining  an  immigration 
visa  with  which  to  be  readmitted  to  the  United  States.   Apart  from 
this  burden,  the  transfer  of  authority  from  the  Immigration  and 
Naturalization  Service,  whose  decisions  are  subject  to  judicial 
review,  to  American  consular  officials,  whose  decisions  are  not 
subject  to  judicial  review,  would  deprive  aliens  who  are  denied 
visas  of  a  judicial  remedy  that  they  now  have. 

The  argument  in  support  of  the  changes  in  the  law  is  that 
it  is  required  in  order  to  deter  "visa  abusers,"  that  is,  persons 
who  obtain  visas  to  enter  the  United  States  as  nonimmigrant 
visitors  with  the  intention  of  remaining  in  the  United  States 
permanently.   A  change  in  the  law  is  not  required  to  effect  a 
solution  to  this  problem.   The  policy  of  the  Immigration  and 
Naturalization  Service  has  long  been,  and  immigration  judges  and 
the  Board  of  Immigration  Appeals  have  long  held  in  the  exercise  of 
their  discretion,  that  these  abusers  are  not  eligible  to  change 
their  status  within  the  United  States.   Ameeriar  v.  INS,  438  F.  3d 
1028  (3d  Cir.  1971). 
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Title  II  —  Reform  of  Legal  Immigration 

Section  201  of  the  legislation  prescribes  the  conditions 
under  which  the  Secretary  of  Labor  may  issue  labor  certifica- 
tions required  of  certain  classes  of  applicants  for  permanent 
residence  and  modifies  the  present  scope  of  judicial  review 
under  the  Administrative  Procedure  Act  to  permit  administrative 
decisions  to  be  set  aside  only  upon  "compelling  evidence"  that 
the  decision  has  been  made  "in  an  arbitrary  and  capricious 
manner."   The  proposed  amendment  is  silent  as  to  who  is  en- 
titled to  seek  review. 

The  ABA  believes  that  there  is  no  reason  to  exempt  the 
decisions  of  the  Labor  Department  from  the  judicial  review 
provisions  of  the  APA.   It  proposes  revisions  in  the  legis- 
lation regarding  review  of  decisions  involving  the  issuance  of 
labor  certifications  to  provide  expressly  that  "any  person 
aggrieved"  by  the  agency's  action  may  have  judicial  review  of 
the  Secretary  of  Labor's  decision  as  prescribed  by  the  Admini- 
strative Procedures  Act. 

To  promote  international  trade,  many  developed  countries 
of  the  world  waive  visas  for  tourists  and  certain  business 
travelers  visiting  for  a  short  period  of  time.   It  is  believed 
that  the  United  States  should  adopt  such  a  system.   Beyond 
benefiting  international  trade  and  tourism,  the  adoption  of 
such  a  system  would  relieve  State  Department  and  INS  employees 
of  unnecessary  work,  and  to  that  extent  enable  more  attention 
to  be  devoted  to  other  aspects  of  the  administration  of  immi- 
gration laws  that  are  now  being  neglected. 

With  respect  to  the  quota  system  for  immigrant  visas,  the 
1965  amendments  to  the  immigration  laws  weighed  family  reuni- 
fication more  heavily  than  economic  and  cultural  benefits  to  be 
derived  by  the  United  States.   Indeed,  of  the  approximately 
800,000  people  immigrating  to  the  United  States  legally  last 
year,  only  40,000  were  aliens  entering  for  employment  in  positions 
requiring  skills  in  short  supply.   The  Select  Commission  advocated 
reform  of  the  immigration  system  to  give  greater  emphasis  to  the 
flow  of  economic  and  cultural  benefits  to  the  United  States  and 
less  consideration  of  family  reunification  in  the  allocation  of 
quota  numbers  of  aliens  entering  permanently  as  immigrants.   The 
ABA  supports  this  reform. 

In  addition,  the  proposed  legislation  singles  out  stu- 
dents as  persons  who  cannot  change  their  status  within  the 
United  States,  regardless  of  whether  they  have  maintained  lawful 
status.   The  limitation  upon  the  ability  of  students  to  change 
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their  status  in  the  United  States  is  accompanied  by  a  proposed 
change  in  the  law  requiring  them  to  return  to  their  countries 
of  origin  for  a  period  of  two  years  before  they  can  qualify  to 
become  permanent  residents.   However,  this  requirement  can  be 
waived  if  there  is  a  showing  of  exceptional  or  unusual  hardship 
upon  a  citizen  or  a  permanent  resident  of  the  United  States 
or  if  .the  services  of  the  student  are  required  in  this  country 
for  reasons  of  the  public  interest.   The  ABA  takes  no  position 
on  the  proposal  that  students  be  required  to  return  to  their 
countries  of  origin  for  two  years,  but  it  believes  that  those 
students  who  have  been  granted  a  waiver  of  this  requirement 
would  be  able  to  adjust  their  status  within  the  United  States 
without  the  need  to  go  abroad  and  appear  before  a  consular 
officer. 


Title  III  —  Legalization 

The  American  Bar  Association  urges  "that  those  unlawful 
aliens  who  are  now  here  be  dealt  with  realistically  and  humanely 
and  that  those  who  are  otherwise  law-abiding  be  accorded  a  legal 
status."   This  policy  reflects  the  consensus  of  the  three  sections 
of  the  ABA  significantly  involved  in  immigration  issues  —  the 
Sections  of  International  Law  and  Practice,  Administrative  Law, 
and  Individual  Rights  and  Responsibilities  —  and  the  ABA's  House 
of  Delegates  that  legalization  is  in  the  national  interest. V 

Consequently,  the  ABA  supports  the  concept  of  legalization 
embodied  in  Title  III  of  H.R.  1510,  and  supports  your  conclusion 
that  legalization  is  the  only  humane  and  practical  response  to 
the  presence  of  an  estimated  3-6  million  illegal  aliens  now  in 
the  country.   Deportation  of  these  persons  is  impractical  and 
would  rend  our  social  fabric.   Likewise,  the  continued  presence 
of  a  large  underground  society  is  not  in  the  national  interest. 

3/   The  ABA  recommended  adoption  of  a  limited  legalization 

proposal  in  1976:   "Be  It  Resolved,  That  the  American  Bar 
Association  supports  the  provisions  in  Section  4  of  H.R.  8713 
(94th  Congress,  1st  Session),  granting  amnesty  from  expulsion- 
to  certain  illegal  aliens,  but  urges  that  the  bill's  language 
should  be  clarified  in  order  to  avoid  inequities  and  favors 
elimination  of  its  one-year  limitation  for  makina  applica- 
tions for  this  relief."  (House  of  Delegates  approved,  August, 
1976).   H.R.  8713  would  have  legalized  the  status  of  aliens 
who  entered  the  country  before  June  30,  1968,  were  close 
relatives  of  U.S.  citizens  or  lawful  permanent  resident 
aliens,  and  would  suffer  unusual  hardship  if  deported. 
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Illegal  aliens,  because  they  are  outside  the  protection  of  the 
law,  are  susceptible  to  exploitation.   Often  they  are  afraid  to 
seek  needed  health  services,  education,  or  to  cooperate  with 
local  police  authorities  for  fear  of  apprehension  by  the  Immi- 
gration and  Naturalization  Service.   Their  continued  unlawful 
status  renders  these  persons  the  most  vulnerble  members  of  our 
society,  and  undermines  our  historical  commitment  to  a  free  and 
pluralistic  republic. 

Many  unlawful  aliens  have  for  years  made  substantial  contri- 
butions to  the  U.S.  economy  and  culture.   The  substantial  equities 
many  have  established  has  led  the  ABA  to  conclude  that  it  is  fair 
and  reasonable  to  now  accord  them  an  opportunity  to  begin  the 
process  of  becoming  citizens. 

In  light  of  these  considerations,  ABA  policy  is  carefully 
drafted  to  recognize  the  importance  of  the  legalization  program 
covering  the  maximum  number  of  otherwise  eligible  illegal  persons 
now  here,  and  that  all  those  eligible  should  be  accorded  a  single, 
and  the  same  legal  status.   The  ABA  belives  that  the  country 
should  "wipe  the  slate  clean,"  and  that  the  cut-off  date  for 
eligibility  should  be  as  current  as  possible.   Although  the  ABA 
has  not  taken  a  specific  position  on  a  cut-off  date  for  eligi- 
bility, the  use  of  the  phrase  "now  here"  in  our  resolution  was 
deliberate. 

The  ABA  also  believes  that  granting  a  single  status  to  all 
eligible  for  legalization  is  both  equitable  and  practical. 
Implementation  of  legalization  will  be  an  extraordinarily  diffi- 
cult undertaking,  and  thus,  confusion  and  administrative  problems 
will  be  minimized  if  one  status  is  accorded.   We  also  think  it 
would  be  unnecessarily  costly  to  grant  temporary  resident  status 
to  a  large  proportion  of  those  legalized,  therefore  creating  the 
necessity  of  reprocessing  them  for  permanent  resident  status  in 
the  future.   We  are  concerned  that  the  government  not  legitimize 
the  "second  class"  image  which  illegal  aliens  now  bear  through  the 
statutory  enactment  of  a  temporary  residence  program. 

The  principle  of  legalization  recognizes  the  virtual  admini- 
strative impossibility  and  social  undesireability  of  processing 
for  deportation  the  current  unlawful  alien  population.   Legaliza- 
tion acknowledges  our  relative  failure  to  control  our  borders  in 
the  past,  and  it  also  permits  us  to  return  our  attention  to 
enforcing  those  borders  in  the  future. 
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Appendix  A 


History  of  ABA  Consideration  of 
Employer  Sanctions  Proposals 
1976  -  1983 


Aug.   1976:   House  of  Delegates,  by  a  standing  vote  of  98-91, 
substituted  a  resolution  favoring  employer  sanctions  (proposed  by 
the  Section  of  Criminal  Justice)  for  a  resolution  opposing 
sanctions  (proposed  by  the  Section  of  Administrative  Law)  as  part 
of  a  package  of  immigration  reform  recommendations.   As  amended, 
the  package  was  approved  by  voice  vote. 

Feb.  1982:   Section  of  Individual  Rights  and  Responsibilities 
submitted  for  House  of  Delegates  consideration  a  resolution  to 
overturn  ABA  endorsement  of  sanctions.   At  the  suggestion  of  the 
Board  of  Governors  and  upon  the  request  of  the  Section  of  Inter- 
national Law  and  Practice,  consideration  of  the  resolution  was 
deferred  until  August  1982. 

Aug.  1982 :   Following  a  series  of  meetings  with  all  four 
interested  Sections,  the  Section  of  Individual  Rights  and  Respon- 
sibilities resubmitted  its  resolution  opposing  sanctions  and  the 
Section  of  International  Law  and  Practice  filed  a  resolution  favoring 
sanctions.   A  number  of  other  immigration  resolutions  also  were 
submitted  on  which  the  Sections  disagreed.   Upon  mutual  agreement 
all  resolutions  were  withdrawn  pending  further  discussions. 

Feb.  1983:   Another  series  of  discussions  on  numerous  immigra- 
tion reform  issues  was  concluded  by  the  Sections  of  Administrative 
Law,  Criminal  Justice,  Individual  Rights  and  Responsibilities  and 
International  Law  and  Practice,  and  a  series  of  resolutions  was 
submitted  to  the  House  of  Delegates  by  all  Sections  except  Criminal 
Justice.   After  the  issue  of  employer  sanctions  was  debated,  the 
House  of  Delegates,  by  voice  vote,  approved  the  resolution  reversing 
ABA  support  for  sanctions. 
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APPEWDIX   B 


AHTKICAN    »AW   ASSOCIATION    IMKiCMTlON   yPLlClES 
Introduod  >»ctlon 


195l*-1983 


•Mar. 

1>S4 

M  law 

Oct. 

IISS 

Ad   L*w 

Tab. 

atsa 

Ad   Law 

r«b. 

1>SB 

Ad  Law 

•JUI 

i»se 

Ad  Law 

Feb. 

I960 

Ad   Law 

•rtb. 

1960 

Ad   Law 

rcb. 

196B 

Ad  Law 

r«b. 

196B 

Ad   Law 

^Aug. 

1973 

Ad   Law 

Aug. 

1973 

Ad  Law 

Aug. 

1974 

Ad   Law 

Aug. 

1975 

Ad   law 

Aug. 

1975 

Ad   Law 

Aug. 

1976 

Ad  Law 

Aug. 

1976     Ad 

lawtCriminal 
Justice 

Oaacrlptlon 

Judicial  Aavlaw  of  deportation  ordars 

Catabliahnant  et  •  Board   cS  Viaa  Appaala 

Oaportativi  and  exclusion  efdera 

>d.  of   Semigraticn  Appaala  statutory  kaaia 

Siinigration  and  nationality  laws 

lO-Yaar   Statute  of  limitation   (deportation) 

Advance  notice  of  deportation 

Special   Inquiry  Officer  granted  tencfita 
t  protection  of  APA 

Statute  of   limitations  for  revocation  t 
cancellation  of   certificates 

rreparera  ef  application  under  aaturali- 
tation  laws 

Proper   iBinigration  procedure 

Authorise  judicial  review  ef  final  orders 
of  exclusion 

Attorney  General   given  sore  discretion  to 
waive  grounds  for  deportation  t  axclusior 

Mnend  previsions  for  deporting  convicted 
aliens 

IHS  proceedings  to  aliainate  backlogs  t 
improve  fairness 

Criminal   t  aconomic  sanctions  against 
aBv>^eyers  of  illegal  aliens 

[Repealed  by  virtue  of  passage  of  contrary 
resolution,  2/83] 


Aug. 

1976 

Aug. 

a»77 

tab. 

1»(0 

Aug. 

XfO 

Ad  Law 

Toung 
lawyers 

Criminal 
Justice 
Ad  Law 


Amend  labor  certificatioi  fcegrans 

Adjust  ImnigrBtion  status  of  Indochinese 
sefugaes 

Vehicle  Forfeiture 

•oard  ef  laoiigzBtisi  Appeals  aala  appeUat< 
authority 


•Deleted  from  current  policies  of  the  Association  by  reason  of  age.      Unless 
deleted  policy  was   supplanted  or  superceded  by  a  conflicting  policy,   the 
deleted  policy  still  represents  the  position  taken  by  the  ABA. 
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Introduced 


Section 


Description 


Feb.   1983 


Feb.  1983 


Feb.  1983 


Indiv.  Rts.     Rejection  of  employer  sanctions  because 
they  would  be  unworkable,  ineffective, 
expensive  and  discriminatory  . 

Ad.  Law,  Int'l  Endorsement  of  "legalization",  legal  status 
Law  &  Indiv. Rts  emd  realistic  and  humane  treatment  for 

unlawful  aliens  who  are  now  here  and  are 

otherwise  law-sJoiding. 


Ad.  Law,  Int'l 
Law  &  Indiv. Rts 


Feb.  1983 


Ad.  Law,  Int'l 
Law  6  Indiv  Rts 


Feb.  1983 


Feb.  1983 


Feb.  1983 


Opposition  to  legislation  that  would: 
1)  Require  filing  of  actions  for  judicial 
review  of.admin.  decisions,  including  depor- 
tation orders,  within  less  than  60  days  of 
such  decisions;  2)  Forbid  adjustment  of 
status  to  that  of  permanent  resident  if  aliei 
admitted  to  U.S.  as  student  or  failed  to 
continuously  maintain  legal  status;  and. 
3)  Authorize  administrative  enforcement  of 
civil  penalties  without  opportunity  for 
formal  APA  hearing. 

Support  for  legislation  that  would: 

1)  Require  admin,  law  judges  be  appt'd 
pursuant  to  APA  for  immig.  proceedings; 

2)  Permit  appeal  of  decisions  by  Sec'y  of 
Labor  re  labor  certif.  petitions  to  the 
courts,  w/  scope  of  judicial  review  to 
comply  with  APA;  3)  Preserve  right  to 
pursue  available  admin,  equitable  or  legal 
remedies  when  an  employer  fails  to  comply 
w/  terms  or  conditions  of  employment  of 
non- immigrants . 

Ad. Law,  Int'l   Reform  of  U.S.  immigration  laws  in  accord 
Law  &  Indiv  Rts  with  principles  that:  1)  Sufficient  re- 
sources and  organization  to  fairly  and 
effectively  enforce  immigration  and  fair 
labor  standards  laws  be  provided  to  fed. 
agencies.;  and  2)existing  laws  for  admission 
of  aliens  be  reformed  to  assure  increased 
flow  of  economic  and  cultural  benefits  to  U.; 

Ad.  Law,  Int'l  Appointment  by  the  ABA  President  of  a 
Law  &  Indiv  Rts  coordinating  committee  to  implement  ABA 
immigration  recommendations. 

Indiv.  Rts.     Opposition  to  legislation  failing  to  provide 
and  Ad.  Law     the  right  to  appeal  to  an  independent  body 
for  all  persons  subject  to  admin,  exclusion 
or  deportation  orders  or  denial  of  asylum 
claims 


Feb.  1983 


Feb.  1983 


Ad.  Law  &       Opposition  to  legislation  that  would: 
Indiv.  Rts.      1)  Eliminate  a  hearing  for  entry  applicants 
who  may  not  appear  to  have  required  entry 
documentation  or  reasonable  basis  for  entry 
or  limit  asylum  hearings  to  issues  raised 
in  asylum  application;  and  2)  Limit  scope 
of  judicial  review  of  admin,  decisions 
to  less  than  provided  in  APA  for 
specified  proceedings 

Ad.  Law  &       Opposition  to  legislation  that  would 
Indiv.  Rts.     limit  the  rights  of  persons  subject 
to  exclusion,  deportation,  or  asylum 
proceedings  to  retain  counsel  and  enjoy 
full  representation 


1120 

Mr.  Mazzoli.  Again,  I  thank  all  of  our  panel  for  their  willingness 
to  try  to  condense  information  to  volumes  of  just  to  5  minutes,  but 
it  does  get  us  to  the  point  where  we  can  ask  some  questions. 

Let  me  start  off  and  yield  myself  five  minutes  to  get  it  started. 

Let  me  say  at  the  outset,  I  am  not  going  to  whip  this  thing  too 
far,  but  I  am  very  disappointed  in  the  ABA.  I  will  have  to  say  that 
publicly.  I  think  the  statement  is  sloppy.  I  think  it  shows  poor 
draftsmanship.  I  think  it  shows  less  than  good  attention  to  detail. 

If  this  is  any  indication  of  the  kind  of  care  and  preparation  that 
went  on  in  New  Orleans  with  respect  to  the  question  of  employer 
Sanctons,  how  do  we  know  a  fair  vote  was  even  taken?  If  I  had 
been  sitting  in  the  Florida  group,  chaired  or  not  by  Stan  Chauvin, 
if  I  had  been  sitting  in  the  audience,  and  somebody  presented  a 
case  as  faultily  as  this  was  presented,  I  might  have  voted  against 
employer  sanction  myself. 

I  say  that  to  you  softly.  It  is  just  the  fact  that  we  have  got  to  be 
sure  that  we  understand  the  rules.  The  ground  rules  are  just  not 
being  abided  by. 

Mr.  Ervin.  I  will  answer  that  if  it  is  a  question. 

Mr.  Mazzoli.  Certainly,  this  doesn't  say  we  are  not  going  to  pay 
attention. 

I  read  your  statement  last  night.  But  I  have  to  say,  though  a 
member  of  the  American  Bar  Association  myself,  this  is  not  really 
a  statement  which  I  think  reflects  the  kind  of  care  that  should 
have  been  reflected  in  it. 

Now,  perhaps  you  can  help  me.  You  have  references  in  here  to 
provisions  in  the  Senate  bill.  Furthermore,  I  understand  the  refer- 
ences to  the  Senate  bill  aren't  even  correct. 

You  were  saying  there  are  two  or  three  oversights  and  correc- 
tions which  you  are  going  to  make,  and  I  hope  you  do  and  that  the 
corrected  statement  will  be  made  a  part  of  the  record.  But  you 
better  have  your  staff,  who  apparently  put  this  thing  together,  be 
sure  because  my  staff  tells  me  they  are  wrong  with  respect  to  the 
Senate  bill. 

So  let  me  yield  you  a  little  time  at  least  to  tell  me  how  bad  I  am 
if  I  have  taken  a  cheap  shot  at  you. 

Mr.  Ervin.  Certainly,  you  are  not  bad,  Mr.  Chairman.  Certainly, 
you  are  not  taking  a  cheap  shot.  You  and  I  are  both  concerned 
with  a  very  difficult  question  that  faces  our  Nation  today,  one  that 
has  to  be  responded  to.  I  don't  envy  your  task. 

Now,  on  the  correctness  of  whose  staff  is  correct,  there  are  errors 
with  improper  references.  I  am  not  going  to  say  your  staff  is  cor- 
rect or  my  staff. 

Mr.  Mazzoli.  We  have  lived  with  it  for  IVz  years.  I  would  put 
these  people  against  any  of  those  I  could  find. 

Mr.  Ervin.  A  supplemental. 

Mr.  Mazzoli.  I  don't  want  to  get  too  far  down  that  trail. 

Mr.  Ervin.  I  am  saying  that  the  procedures  of  the  House  of  Dele- 
gates, when  you  spoke  of  their  concern  there,  it  was  a  very,  very 
deliberate  procedure.  We  have  380  members.  They  are  all  repre- 
sentatives of  every  walk  of  the  legal  profession,  including  among 
those  the  Attorney  General  of  the  United  States. 

Mr.  Mazzoli.  The  gentleman  from  California,  my  ranking 
member,  Dan  Lungren,  has  said  he  wasn't  invited  to  say  a  few 
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words.  The  chairman  of  our  full  committee,  Mr.  Rodino,  wasn't 
asked  to  say  anything.  The  gentleman  from  Kentucky  wasn't  solic- 
ited on  advice  on  the  good  or  bad. 

Maybe  some  immigration  lawyers  who  are  against  this  bill  be- 
cause it  would  upset  their  apple  cart  were  the  ones  who  led  the 
charge;  I  don't  know.  But  what  I  am  saying  to  you  is  that  it  seems 
like  we  who  have  lived  with  this  ought  at  least  to  have  had  an  op- 
portunity to  inform  our  colleagues  of  some  of  the  things  that  are 
going  on. 

Mr.  Ervin.  Mr.  Chairman,  you  did  have  the  opportunity.  Let  me 
say  that  we  operate  somewhat  similarly  to  the  House  of  Delegates 
of  the  Congress  of  the  United  States.  We  do  have  representation. 

This  matter  was  a  public  matter  for  more  than  1  year.  Public 
hearings  were  held  by  the  various  sections,  and  then  the  matter 
came  before  the  House  on  the  third  occasion  and  was  thoroughly 
debated.  Every  point  of  view  that  you  can  imagine  was  represented 
there. 

So  it  was  not  a  matter  of  shutting  you  out.  It  was  open  ballot  of 
lawyers  of  the  United  States,  including  yourself. 

Mr.  Mazzoli.  Let  me  turn  for  what  little  bit  of  time  I  have  left  to 
Mr.  Shattuck. 

I  appreciate  your  statement  which,  as  usual,  is  well  done  and  is 
amply  supplemented  with  your  more  detailed  summaries.  I  can't 
fmd  it  on  this  table,  but  somewhere,  you  mentioned  your  new  ap- 
proach which  is  to  target  enforcement  on  pattern  or  practice  viola- 
tors. 

This  subcommittee  was  faced  with  that  recommendation  in  the 
last  Congress.  We  rejected  it  because  we  thought  that  would  en- 
courage discrimination.  It  would  permit  employers  to  commit  im- 
proper acts  which  fall  short  of  a  pattern  or  practice.  Pattern  of 
practice  is  not  always  easy  to  show,  as  you  and  I  know. 

So  let  me  ask  you  to  help  me.  Do  you  think  there  would  be  in 
your  formulation  unintended  or  unwitting  continuation  of  discrimi- 
nation? 

Mr.  Shattuck.  Let  me  say  two  things,  Mr.  Chairman. 

First,  what  I  have  given  you,  I  want  to  stress,  is  the  early 
thoughts  of  a  group  of  employment  experts  who  are  addressing  this 
matter.  We  do  not  have  an  amendment  yet.  In  fact,  we  have  an  ap- 
proach which  we  hope  is  constructive,  based  on  what  we  regard  as 
a  very,  very  important  problem  which  frankly  has  not — not  by  you 
so  much  as  those  perhaps  who  have  gone  before — been  sufficiently 
addressed  in  terms  of  what  the  employment  sanctions  really  mean. 

By  that,  I  mean  no  one  has  looked  seriously  as  far  as  we  know — 
and  I  would  be  happy  to  be  corrected — at  how  title  7  of  the  Civil 
Rights  Act,  which  is  the  one  statute  on  the  books  that  is  available 
to  someone  who  is  facing  discrimination,  how  that  is  going  to  come 
into  play  vis-a-vis  these  employment  sanctions. 

Starting  with  the  premise  that  there  are  at  least  three  major 
drawbacks  in  title  7,  and  I  have  outlined  them  in  my  state- 
ment  

Mr.  Mazzoli.  I  have  read  those.  It  is  on  page  5. 

Mr.  Shattuck  [continuing].  We  reached  the  preliminary  conclu- 
sion it  is  essential  to  draw  back  from  the  very  strict  and  sweeping 
sanctions  approach  which  is  in  the  bill  and  has  been  for  the  last 
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couple  of  years  and  to  see  how,  if  you  will,  that  sanctions  of  the 
program  can  be  targeted. 

That  is  perhaps  a  loaded  word,  and  there  are  so  many  loaded 
words  in  this  area,  I  don't  particularly  want  to  couple  myself  with 
loaded  words  and  say  that  is  what  we  are  necessarily  endorsing  so 
that  those  employers  who  do  hire  one,  two  or  three  on  an  occasion- 
al basis,  illegal  aliens,  are  not  going  to  be  caught  by  the  sanction 
system. 

So  that  the  psychological  factors  which  are  militating  in  favor  of 
discrimination  on  behalf  of  many  of  those  employers  who  are 
facing  the  very  difficult  question  when  they  hire  someone  of,  well, 
we  got  this  new  employer  sanction  system  here,  we  have  title  7 
over  here,  what  shall  we  do,  well,  what  we  should  do  probably  be- 
cause that  employer  sanction  system  is  so  strict  is  go  ahead  and 
discriminate  against  those  who  look  for  it. 

That  is  a  very  serious  issue,  and  I  know  you  are  concerned  about 
it,  Mr.  Chairman.  It  is  that  premise  from  which  we  are  starting. 

We  are  trying  to  disengage  and  put  the  pattern  of  practice  ap- 
proach on  the  table  so  that  it  can  be  discussed  in  that  kind  of  a 
reference. 

Mr.  Mazzoli.  We  certainly  will  be  very  interested,  Mr.  Ervin, 
on  this  attempt  made  to  give  an  opportunity  for  us  to  explain  our 
position. 

I  was  frankly  flabbergasted  when  the  ABA  came  out  against  em- 
ployer sanctions,  particularly  since  I  was  one  of  the  attorneys  who 
came  to  this  Congress  not  believing  in  employer  sanction,  but 
having  looked  at  it  for  4  years,  believe  it  is  absolutely  necessary. 

It  frankly  reminds  me  a  little  bit  of  electing  people  to  student 
body  presidencies  in  high  schools  or  colleges,  to  elect  them  for  rea- 
sons other  than  for  what  they  then  go  out  and  make  their  decisions 
on. 

I,  frankly,  don't  think  that  reflects  the  attitude  of  all  attorneys 
because  I  don't  think  most  attorneys  even  thought  about  this  very 
much. 

Just,  you  know,  saying  it  is  made  available  and  so  forth,  that  is 
interesting.  But  I  don't  think  it  was  to  the  extent  that  any  Member 
of  this  Congress,  as  far  as  I  know,  is  asked  to  make  a  presentation 
prior  to  the  time  we  vote  on  it,  although,  as  I  understand,  there 
were  other  people  very  much  against  it. 

Mr.  Ervin.  May  I  comment? 

Mr.  LuNGREN.  Certainly. 

Mr.  Ervin.  Let  me  say  again  that  there  was  no  shut-out  on  it. 

My  time  has  expired. 

The  gentleman  from  California  has  asked  for  5  minutes. 

Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

I  have  to  get  on  in  a  running  dispute  here  with  the  ABA.  But  I 
would  just  signify,  being  a  dues-paying  member  of  the  ABA,  I 
always  thought  when  you  considered  matters  as  important  as  this, 
you  at  least  make  an  attempt  to  try  to  talk  to  those  lawyers,  mem- 
bers of  the  organization,  who  have  been  dealing  with  the  legisla- 
tion for  the  past  4  years. 

To  say  that  you  have  had  open  hearings  all  over  the  country  is 
very  interesting,  but  we  may  be  engaged  with  our  own  hearings 
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here  and  not  be  able  to  break  away  because  we  are  listening  to  wit- 
nesses. 

Maybe  you  think  that  we  are  asking  for  too  much.  But  frankly,  I 
think  that  you  have  members  of  your  own  organization  including 
attorneys  in  the  Judiciary  Committee  making  policy  with  the 
300,000  lawyers  in  the  United  States,  and  some  come  from  various 
sources,  including  those  elected  in  elections  in  their  States. 

They,  like  Congressmen,  in  a  sense,  hear  what  their  constituents 
say.  They  hear  what  Americans  say.  They  perceive  their  task. 

One  of  their  tasks  is  to  help  this  committee,  to  develop  recom- 
mendations to  this  committee  and  to  other  committees  of  Congress. 

Mr.  Ervin.  Insofar  as  participation,  though  first  the  Attorney 
General  of  the  United  States,  a  Member  of  the  House.  He  did  not 
personally  address  the  House,  but  David  Hale,  a  special  assistant, 
as  I  recall,  was  thoroughly  conversant  with  what  went  on. 

He  not  only,  I  believe 

Mr.  LuNGREN.  Are  you  referring  to  Mr.  Hiller? 

Mr.  Ervin.  Yes. 

Mr.  LuNGREN.  I  talked  to  him  about  it.  He  was  to  make  a  state- 
ment before  the  final  vote  was  given.  It  would  indicate  less  than 
what  you  are  saying. 

Mr.  Ervin.  It  would  say  for  the  Criminal  Bar  Association. 

What  I  am  saying  is  this  was  an  open  matter.  It  had  been  before 
the  lawyers  of  our  Nation  for  more  than  1  year  on  employer  sanc- 
tions three  times.  It  came  to  the  House  of  Delegates  in  February 
1982  and  was  deferred.  Every  Member  of  the  House  had  a  copy  of 
it.  There  was  wide  distribution  to  State  and  local  bar  associations. 

It  was  deferred.  It  returned  to  the  House  of  Delegates  again  as  a 
policy  matter  in  August  1982  and  was  again  deferred. 

It  then  came  on  the  third  occasion,  same  matter,  in  February 
1983,  wide  discussion,  wide  dissemination,  newspaper  report,  law- 
yers throughout  the  Nation,  Bar  Journals,  all  of  those  carried  this 
issue.  It  was  available.  It  was  available.  Certainly,  the  information 
was  there. 

Mr.  Lungren,  I  would  personally  have  moved  the  privileges  of 
the  floor  for  you  to  address  the  House  had  you  indicated  that  you 
wanted  to. 

Mr.  Lungren.  I  understand  that.  All  I  am  saying  is  that  this 
passed  the  Senate  last  year  by  an  overwhelming  margin.  The  Judi- 
ciary Committee  in  the  Senate  is  made  up  almost  entirely  of  attor- 
neys. 

I  don't  run  the  ABA,  obviously.  But  it  seems  to  me  you  would  at 
least  solicit  specific  comments  from  your  brethren  who  happen  to 
be  serving  in  positions  of  authority  to  try  and  make  these  difficult 
decisions. 

You  have  told  us  these  are  tough  decisions.  We  all  agree  with 
that.  But  I  just  pay  my  dues,  and  I  just  think  that  that  is  my  obli- 
gation because  I  have  got  some  problems  here. 

But,  I  frankly  think  it  was  a  cavalier  attitude  towards  those  of  us 
who  had  been  working  on  this  issue  from  this  standpoint  who 
happen  to  be  attorneys.  You  obviously  don't.  But  I  am  just  saying 
for  us  to  be  surprised  by  what  the  ABA  is  going  to  do  in  an  organi- 
zation all  of  us  belong  to  upsets  me  a  little  bit. 
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Now,  Ms.  Gonzalez,  I  am  sorry  I  wasn't  here  for  your  testimony. 
I  tried  to  go  through  it,  and  I  see,  of  course,  that  the  immigration 
section  of  the  county  bar  has  come  out  against  employer  sanctions 
or  at  least  you  use  the  term  "grave  reservations,"  or  "against  the 
concept  as  a  concept." 

Ms.  Gonzalez.  No;  we  are  not  against  employer  sanctions  as  a 
concept.  What  we  have  tried  to  do  is  focus  on  improving  the  em- 
ployer sanction  penalties  that  have  been  suggested  by  the  Members 
of  the  House  committee. 

Mr.  LuNGREN.  I  think  you  mentioned  something  about  educating 
the  employers  before  we  bring  down  the  sanctions  and  so  forth. 

Ms.  Gonzalez.  That  is  true.  The  House  version  only  has  a  6- 
month  education  period  and  then  immediately  starts  levying  fines. 
The  Senate  version  has 

Mr.  LuNGREN.  We  have  a  6-month  period  in  which  there  is  a 
total  education.  Then  we  have  a  "first  bite"  concept.  The  employer 
gets  one  bite  of  the  apple,  no  matter  whether  it  is  6  months  later 
or  10  years  later. 

The  first  problem  they  have  is  just  treated  as  a  warning,  and  it  is 
after  that  point  that  they  become  subject  first  to  civil  and  then 
criminal  penalties. 

Ms.  Gonzalez.  I  think  a  much  longer  education  period  is  needed. 
I  have  worked  a  lot  with  different  manufacturing  companies,  and  I 
can  attest  to  the  fact  that  they  are  quite  confused  about  their  im- 
migration responsibilities,  the  employers  to  whom  I  have  spoken 
about  this  bill  are  very  much  relieved  that  there  is  an  education 
period,  and  I  feel  they  would  like  to  see  a  much  longer  period. 

Mr.  LuNGREN.  Let  me  ask  you,  how  long  do  you  think  we  would 
need  to  educate  the  employers  to  do  two  things:  First,  ask  for  docu- 
ments? 

We  have  articulated  what  the  documents  are.  Then  sign  a  piece 
of  paper.  Presumably,  the  INS  at  that  point  in  time  will  have  a 
document  that  is  available — a  common  document — saying  that  I 
have  checked,  and  then  have  the  prospective  employee  sign  a  piece 
of  paper  over  penalty  of  perjury  saying  "I  have  a  right  to  be  in  this 
country,"  and  put  those  in  the  file. 

Ms.  Gonzalez.  Well,  I  think  employers  will  want  to  do  more 
than  that.  To  date,  they  are  doing  more  than  that.  They  want  to 
verify  the  validity  of  the  documents  that  they  are  recording,  be- 
cause they  don't  want  to  afterwards  find  out  during  an  immigra- 
tion raid  they  have  lost  their  entire  work  force. 

They  want  to  make  sure  the  people  they  are  hiring  today  will  be 
with  them  tomorrow.  So  until  you  give  them  a  secure  system  of 
verification,  they  will  be  continually  tempted  to  try  and  verify  the 
validity  of  those  documents. 

If  you  wait  for  3  years  before  you  give  them  that,  they  will  dis- 
criminate. I  think  that  is  the  critical  fault  of  this  legislation. 

Mr.  Lungren.  I  wish  we  could  have  a  secure  document,  and  I 
would  vote  for  it.  Unfortunately,  I  don't  think  we  have  got  the  ma- 
jority of  votes  for  that. 

Let  me  just  mention  this.  Your  testimony  is  basically  contrary  to 
the  testimony  we  have  received  from  a  number  of  employers  who 
have  told  us  they  do  not  want  to  be  placed  in  the  position  at  all  of 
verifying  the  documents  other  than  just  looking  at  them  and  seeing 
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that  on  their  face  they  are  valid  because  then  they  tell  us  we  are 
putting  them  in  the  position  of  being  policemen  and  policewomen, 
and  they  don't  want  to  do  that. 

Ms.  Gonzalez.  I  think  it  depends  which  employer  you  are  speak- 
ing to.  There  are  a  variety  of  employers  out  there.  You  have  em- 
ployers who  are  paying  attractive  wages  who  are  attracting  a  wide 
range  of  American  applicants.  They  have  a  range  of  applicants  to 
choose  from,  and  they  want  to  make  sure  they  are  making  the 
right  choice. 

And  it  is  going  to  be  this  type  of  employer  who  is  going  to  want  a 
little  something  more.  He  wants  to  make  sure  he  is  hiring  someone 
who  will  be  with  him  tomorrow. 

The  type  of  employer  who  only  seems  to  attract  undocumented 
aliens,  given  his  wage  structure  and  working  conditions,  really  will 
just  want  to  record  the  document.  There  will  be  a  lesser  amount  of 
discrimination  from  that  kind  of  employer;  it  just  depends  on  who 
you  are  speaking  to. 

The  employers  I  talk  to  are  very  cautious,  and  they  are  cautious 
today  when  there  is  no  imposition  of  fines.  There  is  a  telephone 
verification  system  currently  operating  in  Los  Angeles,  and  people 
call  me  when  they  can't  get  through  to  the  Immigration  Service. 

The  immigration  agents  have  provided  this  number  to  employers 
to  try  and  verify  the  validity  of  alien  registration  cards  at  the  time 
of  hire.  Unfortunately,  the  computer  is  generally  down,  so  employ- 
ers become  very  frustrated.  They  do  want  to  verify  the  validity  of 
their  cards. 

They  call  Immigration  and  hear:  "Sorry,  you  will  have  to  call  us 
tomorrow  or  the  day  after,  the  computer  is  not  functioning." 

Mr.  LuNGREN.  We  understand  that  problem.  That  is  one  of  the 
reasons  why  in  the  interim  what  we  are  suggesting  is  just  two  or 
three  regularly  identifiable  documents — social  security  card,  birth 
certificates,  et  cetera — until  we  get  to  such  a  time  we  can  get 
agreement. 

I  would  like  to  have  a  verifiable  social  security  card  that  has  to 
be  presented  only  at  the  time  of  employment  to  get  rid  of  that 
problem. 

Ms.  Gonzalez.  I  would  like  to  see  no  imposition  of  penalties  until 
you  get  a  secure  system,  and  I  would  like  to  see  more  work  done  on 
engaging  voluntary  employer  cooperation. 

Mr.  LuNGREN.  I  wish  we  could  do  all  those  things,  but  I  am  very, 
very  worried  that  if  we  don't  have  employer  sanctions  as  a  part  of 
the  total  bill  in  conjunction  with  the  other  things  we  are  going  to 
do,  much  of  it  will  fall  because,  as  we  have  said,  the  magnet  of 
drawing  people  here  is  jobs.  Unless  you  attack  that,  you  are  not 
going  to  do  much  about  it. 

Second,  from  an  enforcement  standpoint,  it  is  a  much  better  en- 
forcement tool  to  go  out,  and  if  you  find  100  people  who  are  undoc- 
umented workers  working  for  an  employer,  it  really  doesn't  do  a 
whole  lot  to  put  them  all  on  a  bus,  bring  them  down  to  the  border 
and  let  them  cross  the  border  that  night.  They  will  be  back  in  the 
next  2  days. 

But  if  you  have  an  employer  that  is  going  to  be  fined  $1,000  per 
individual  who  is  working  illegally  for  him  on  the  basis  of  facts 
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that  are  proven  in  a  courtroom,  that  is  going  to  mean  far  more  to 
him  and  he  is  going  to  be  more  selective  in  his  judgment. 

Ms.  Gonzalez.  However,  I  think  chances  are  those  100  people 
presented  a  green  card  to  the  employer  at  the  time  of  hire.  Many 
employers  in  Los  Angeles  have  green  cards  on  file  for  the  majority 
of  their  work  force,  so  you  won't  be  able  to  impose  those  sanctions. 
They  won't  be  effective  unless  there  is  a  way  to  verify  alien  work 
authorization. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

Since  the  bells  have  rung,  I  don't  know  whether  my  colleagues 
would  be  disposed  to  breaking  now  and  voting  and  coming  back. 

Mr.  Smith.  If  I  could  have  5  minutes.  I  won't  be  able  to  come 
back. 

Mr.  Mazzoli.  The  gentleman  from  Florida  will  not  be  able  to 
return,  so  he  would  like  to  use  his  5  minutes. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

I  am  not  going  to  get  into  the  other  debate,  since  I  am  not  a 
practicing  lawyer  anymore.  I  am  going  to  put  myself  aloof  from 
that  problem — 19  years  was  enough. 

I  am  just  going  to  throw  out  two  things.  I  asked  this  question  of 
a  previous  panel  and  got  a  response  that  I  think  was  rather  incor- 
rect. There  are  two  theories  with  reference  to  whether  or  not  due 
process  of  law  under  the  5th  and  the  14th  is  available. 

I  like  to  call  it  the  penetration  theory.  If  you  get  in  and  you  are 
caught,  you  are  entitled  to  due  process.  If  you  are  caught  upon 
entry,  you  are  not  entitled  to  due  process.  If  you  penetrate  far 
enough,  there  is  somewhat  of  a  symbolic  patting  on  the  head  that 
you  are  here,  and  we  have  to  deal  with  you.  If  you  are  caught  upon 
entry,  you  are  not  here. 

Based  on  that  dichotomy,  which  I  think  is  ridiculous  and  abso- 
lutely absurd,  you  get  a  quarter  of  a  mile  and  you  are  caught  and 
you  may,  in  essence,  be  in  some  degree  entitled  to  due  process,  and 
if  you  are  caught  on  the  beach  you  are  not. 

I  would  like  just  a  very  short  response.  Are  all  the  people  in  both 
those  categories,  notwithstanding  what  the  Supreme  Court  may 
choose  to  have  as  a  dichotomy,  entitled  to  due  process  of  law  under 
the  5th  and  the  14th,  as  you  see  it? 

Mr.  Roberts.  I  think  the  Supreme  Court  case  you  are  referring  is 
one  back  in  1953,  a  5  to  4  decision,  which  stated  that  insofar  as 
concerns  an  alien  who  was  seeking  to  enter  the  United  States  for 
the  first  time;  that  is,  an  entrant  alien,  due  process  is  that  which 
Congress  says  he  shall  be  entitled  to. 

Mr.  Smith.  No;  you  are  not  answering  my  question.  I  would 
really  like  a  quick  response.  There  are  a  lot  of  us,  and  there  is  a 
very  short  time. 

Do  you  believe  that  everyone  who  comes  to  this  country,  whether 
they  are  discovered  2  hours  afterward  50  miles  inland  or  are 
stopped  on  the  shore,  are  entitled  to  due  process  of  law  under  the 
fourteenth  and  fifth  amendments  to  the  Constitution  of  the  United 
States,  which  would  mean  they  could  appeal  themselves  all  the 
way  up  to  the  Supreme  Court  of  the  United  States  and  be  here 
during  the  whole  course  and,  in  fact,  have  an  attorney  provided  for 
them  by  the  Government  if  they  could  not  afford  one? 

That  is  the  question  I  wanted  to  find  out. 
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Mr.  Roberts.  I  think  each  man  who  comes  forward  is  entitled  to 
that  process  which  is  due  to  him.  That  is  what  due  process  means. 
It  doesn't  mean  delaying  necessarily.  It  means  that  he  shall  have  a 
fair  adjudication. 

I  don't  think  that  somebody  who  comes  here  without  documents, 
without  any  claim  of  entry,  who  simply  presents  himself  and  says 
"I  would  like  to  get  in,"  I  don't  think  due  process  requires  that  he 
be  admitted  or  that  he  get  a  full-blown  hearing  such  as  is  given  to 
an  alien  who  lives  in  the  United  States  for  20  years  as  a  perma- 
nent resident. 

Mr.  Smith.  That  answers  my  question.  Thank  you. 

Anyone  else  care  to  comment? 

Mr.  JucEAM.  Yes,  sir,  because  the  way  you  put  the  question  sug- 
gests the  kind  of  process  that  is  due  is  the  same  for  all  kinds  of 
claims,  and  I  think  I  share  Mr.  Roberts'  comments  that  any  person 
physically  in  the  United  States,  regardless  of  their  immigration 
status,  is  entitled  to  due  process  under  the  fourth  and  fifteenth 
amendments. 

However,  the  nature  of  the  process  that  is  due  can  be  entirely 
different.  So,  to  answer  your  question  "y^s"  does  not  imply — and  I 
don't  think  Mr.  Roberts  meant  to  imply — that  just  because  we  have 
a  different  kind  of  process,  it  is  conceivable  that  a  single  person 
standing  at  the  border  as  an  immigration  officer  can  exclude  some- 
one without  having  an  opportunity  to  have  that  judgment  tested. 

Now,  that  doesn't  mean  have  it  tested  by  an  immigration  judge 
on  an  evidentiary  record  6  months  later,  but  it  does  mean — at  least 
I  believe  it  means — that  if  you  are  physically  here  the  judgment 
being  made  at  the  border  by  whoever  is  making  it  can't  be  arbi- 
trary. It  can't  be  that  I  see  Mr.  Smith  and  he  has  got  red  hair  and 
I  don't  like  red-haired  people,  and  no  matter  what  he  says  to  me  I 
am  kicking  him  out. 

Mr.  Smith.  Well,  wouldn't  due  process  require  the  judgment  in 
fact  be  open  for  subject  review  by  a  higher  tribunal? 

Mr.  JucEAM.  I  don't  believe  that  is  so  unless  the  alien  is  making 
a  claim  to  asylum  or  making  a  claim  to  being  a  citizen  or  lawfully 
admitted  permanent  resident  or  that  he  has  got  a  status  which  oth- 
erwise under  law  entitles  him. 

I  think  if  all  he  says  is,  "Mr.  Roberts,  I  am  here.  I  want  to  stay.  I 
don't  want  to  go  back,"  that  does  not  require  an  immigration 
judge's  hearing. 

Mr.  Smith.  Have  you  encountered  any  of  these  undocumented 
workers  or  illegal  aliens,  or  any  other  title  you  want  to  use  under 
the  umbrella,  who  have  told  you  "I  am  here,  and  I  want  to  stay, 
and  I  have  not  had  asylum  for  one  reason  or  another"? 

Mr.  JucEAM.  Yes,  sir,  not  only  that,  I  ought  to  tell  you  I  don't 
practice  immigration  law,  although  I  am  representing  the  Ameri- 
can Immigration  Lawyers  Association. 

A  short  answer,  I  have  met  many  people  who  say  "I  came  in 
with  a  false  reason;"  that  is,  "I  came  in  for  a  different  purpose  and 
now  how  do  I  stay?" 

Mr.  Smith.  Mr.  Shattuck. 

Mr.  Shattuck.  Congressman,  I  totally  agree  with  your  analysis 
of  the  absurdity  of  saying  someone  who  has  penetrated  in  the  coun- 
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try  has  due  process  and  that  there  is  no  process  that  is  available  to 
someone  who  is  at  the  border. 

I  am  not  sure  I  come  out  the  same  way  that  your  question  sug- 
gests. Where  I  come  out  is  there 

Mr.  Smith.  I  never  suggested  anything.  It  is  just  the  way  I 
framed  my  question. 

Mr.  Shattuck.  I  think  there  is  a  critical  element  of  due  process 
at  the  border  which  right  now  this  bill  overlooks  and  which  we 
have  recommended  it  include.  People  who  present  themselves  at 
the  border,  particularly  at  the  southern  border  and  particularly 
those  who  may  be  coming  up  from  Central  America  these  days, 
have  in  many  instances  claims  for  political  asylum  that  they  won't 
even  understand  how  to  make,  and  when  they  face  an  immigration 
officer — and  that  is  the  only  person  whom  they  face — and  they  are 
then  excluded  based  on  a  determination  of  that  immigration  offi- 
cer, for  whatever  reason,  that  they  don't  have  a  claim  to  asylum, 
they  have  been  denied  due  process  in  a  way  that  substantially  dis- 
criminates between  them  and  the  person  who  is  50-60  miles  within 
the  border,  or  whoever  else  happens  to  have  been  in  the  country 
for  a  period  of  time. 

We  recommend,  and  current  law  provides  in  some  respects,  that 
the  person  at  the  border  should  be  entitled  to  some  independent  as- 
sessment of  what  the  situation  is  with  respect  to  asylum,  and  that 
assessment  is,  in  our  view,  the  right  to  counsel. 

It  doesn't  mean  a  whole  hearing  is  triggered  on  the  spot  and  ev- 
erything else,  but  he  should  be  entitled  to  consult  with  someone. 

There  are  thousands  upon  thousands  of  people  who  are  coming 
up,  particularly  from  Central  America  these  days,  particularly 
from  El  Salvador,  who  are  frightened  and  confused.  They  reach  the 
border,  and  they  face  an  immigration  officer  under  this  bill,  and 
they  are  going  to  be  turned  away. 

They  should  be  entitled  to  some  minimal  due  process  and  due 
process  which  we  say  is  a  right  to  counsel. 

Mr.  JucEAM.  Mr.  Smith,  in  Mr.  Roberts'  written  remarks,  you 
see  the  reference  to  the  Caban  case  of  the  United  States  citizen 
born  in  Puerto  Rico  who  arrived  with  a  birth  certificate  without  a 
passport. 

Mr.  Smith.  I  know  the  case. 

Mr.  JucEAM.  In  any  event,  although  some  of  these  cases  that  we 
see  are  tips  of  the  iceberg,  and  I  will  assume  for  every  one  at  hand 
there  are  some  more,  and  while  also  there  are  a  lot  of  cases  where 
there  are  claims  that  are  frivolous,  the  concerns  of  a  number  of 
comments  this  morning  is  in  drafting  remedial  legislation  the  com- 
mittee considered  that  you  are  going  to  be  drafting  rather  broad 
rules  and  you  are  going  to  need  fine-tuning  to  administrative  agen- 
cies. 

Our  concern  has  not  been  so  much  the  notion  there  be  rules,  but 
they  are  often  so  broadly  drafted  and  the  agencies  have  so  much 
discretion  that  we  can  find  in  the  records  of  cases  that  thereafter 
come  up  the  kinds  of  injustices  which,  if  we  reported  item  by  item 
to  the  committee,  they  would  say  they  didn't  mean  that. 

Mr.  Smith.  You  know,  that  is  a  great  argument  for  having  a 
lawyer. 
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The  second  question.  There  is  a  rather  pointed  argument  to  be 
made  about  the  fact  if  you  have  an  amnesty  legalization  program, 
only  20  percent  of  the  people  who  are  eligible  to  participate  will 
line  up  and  come  forward,  and  that  has  been  the  consensus  from  a 
number  of  large  countries  as  well  as  our  own  particular  experience. 

Can  anyone  hazard  a  guess  as  to  what  you  are  going  to  do  with 
all  of  those  people  who  will  then  remain  in  the  sector  known  as 
undocumented  workers  or  illegal  aliens  when  they  don't  come  for- 
ward? 

How  do  you  get  to  those  80  percent  who  will  never  come  forward, 
according  to  what  we  can  see,  because  they  are  afraid.  They  maybe 
think  they  are  going  to  be  deported.  They  are  afraid  they  are  going 
to  have  to  pay  taxes  they  don't  want  to  pay,  and  there  are  a  large 
amount  of  illegal  criminals  among  them,  et  cetera? 

What  are  we  to  do  about  these  people? 

Mr.  Ervin. 

Mr.  Ervin.  Mr.  Chairman — if  I  address  you  correctly — Mr.  Chair- 
man, no  one  doubts  that  these  aliens,  whether  at  the  border  or 
elsewhere,  are  entitled  to  due  process.  Due  process  will  also  be 
equally  applicable  to  those  persons  who  do  not  come  forward. 

The  question  is  really  what  is  the  law  and  whether  the  law  can 
afford  due  process  under  the  constitutional  requirements.  That  will 
be  up  to  you. 

What  we  understand  under  the  present  law  is  they  will  be  de- 
ported. 

Mr.  Shattuck.  Mr.  Chairman,  let  me  just  hazard  a  guess  on  that. 
I  am  not  sure  precisely,  in  answer  to  your  question,  what  to  do 
with  the  situation. 

One  thing  to  do  is  to  adopt  a  legalization  program  which  is  suffi- 
ciently broad  that  there  is  not  the  confusion  that  particularly 
exists  in  the  Senate  legalization  program,  with  a  variety  of  tiers 
and  levels  and  hurdles  that  you  have  to  go  through. 

Mr.  Smith.  Mr.  Juceam  just  said  he  didn't  want  anything  overly 
broad. 

Mr.  Shattuck.  Well,  that  was  what  he  said. 

Mr.  Smith.  You  now  have  a  conflict? 

Mr.  Shattuck.  I  am  well  aware  of  that,  but  then  there  is,  of 
course,  the  question  of  public  education  and  outreach,  and  I  don't 
know  what  the  experience  has  been  in  other  countries  with  respect 
to  that,  but  it  is  obviously  a  critical  element  in  the  bill,  and  I  was 
pleased  the  chairman  of  the  subcommittee  pointed  out  that  this  bill 
is  going  to,  in  fact,  address  the  cost  aspects  of  this  whole  situation 
directly  in  the  bill  and  not  kick  the  thing  up  to  the  Appropriations 
Subcommittee. 

This  is,  obviously,  a  critical  element  of  cost. 

Mr.  Smith.  I  think  this  is  an  area  which  frankly  most  people  are 
overlooking.  We  are  working  a  lot  of  ways  and  you're  going  to  wind 
up  with  a  great  number  of  people  who  are  not  going  to  come  for- 
ward and  you're  going  to  have  the  same  number  of  undocumented 
workers.  When  you  talk  about  rolling  over  employee  sanctions, 
even  if  you've  got  a  bill  which  goes  in  as  implemented  and  then,  as 
Miss  Gonzalez  said,  when  you  have  that  done,  you're  going  to  have 
some  ability  then  to  roll  on  employee  sanctions  after  a  period  of 
education  and  after  a  period  of  test  in  the  field. 
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But  you're  going  to  have  large  numbers  of  undocumented  aliens 
who  will  still  not  come  forward.  At  that  point  what  are  you  going 
to  do? 

Ms.  Gonzalez.  I  have  a  suggestion  that  I  have  not  thought  out 
thoroughly  yet,  but  one  possibility. 

Mr.  Smith.  Excuse  me.  I'm  sorry.  Now,  the  second  bell  rang  and 
I  didn't  know  that.  I  have  to  go  to  vote;  I'm  just  going  to  adjourn 
the  hearing. 

The  chairman  should  be  back  in  about  10  minutes  and  we  will 
resume  at  that  time. 

I  believe  we  will  resume  with  this  panel,  so  any  final  questions 
may  be  asked  of  this  panel.  Mr.  McCollum  had  some  time  reserved. 

[Recess.] 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order.  I  think  the 
gentleman  from  Florida  had  a  question. 

Yes?  The  gentleman  is  recognized  for  5  minutes. 

Mr.  McCollum.  I  would  like  first  of  all  to  say  hello  and  welcome 
to  Mr.  Ervin,  a  very  distinguished  member  of  the  Florida  bar,  and 
though  we  have  had  some  obvious  disagreements  with  ABA  policy 
and  maybe  the  procedure  today,  that  does  not  in  any  way  detract 
from  the  fact  we  from  Florida,  particularly  who  know  of  your  good 
work  and  long  service  to  the  profession,  are  very  pleased  to  have 
you  here  today  and  that  you  are  forthcoming  in  presenting  the 
ABA's  position. 

Mr.  Ervin.  Thank  you,  Mr.  McCollum. 

Mr.  McCollum.  I  would  like  to  also  comment  without  elabora- 
tion that  I  personally  do  disagree  with  the  ABA  decision  and  regret 
we  didn't  have  input,  but  I'm  going  to  belabor  that. 

I'm  going  to  move  to  a  question  just  to  get  this  on  the  record.  Mr. 
Shattuck,  the  last  time  you  testified  before  us— or  at  least  during 
1981— you  probably  have  been  back  more  than  once  since  then.  I'm 
not  sure  how  many. 

Mr.  Shattuck.  It  was  more  than  three  times. 

Mr.  McCollum.  Happy  to  have  you.  Your  input  is  almost  always 
welcome  and  enlightening  and  on  this  particular  issue  I  recall  your 
having  stated  the  ACLU  did  support  the  Select  Commission's  rec- 
ommendation of  the  article  I  court. 

That  is  not  of  course  in  our  bill  as  such.  We  received  the  various 
testimony  of  the  last  couple  of  weeks  like  Father  Hesburgh  and 
others  who  said  while  they  think  the  adjudication  procedures  we 
have  in  here  have  perhaps  been  an  improvement  over  what  exists, 
some  this  morning  have  commented  on  the  things  they  don't  like 
about  what  is  in  there. 

But  with  the  exception  of  Mr.  Roberts,  whose  testimony  of  course 
I  was  present  for,  I  have  not  with  this  panel  discussed  their  prefer- 
ences. 

If  you  had  a  preference,  would  the  ACLU  still  support  the  article 
I  court? 

Mr.  Shattuck.  Well,  you're  staging  my  memory  and  I  don't 
recall  on  that  occasion  if  there  was  any  legislation  pending,  and 
you  were  commenting  broadly  on  the  context,  and  at  that  stage,  as 
the  Chairman  recalls,  there  was  a  concern  about  the  streamlining 
of  the  adjudication  of  these  cases  involving  asylum  and  deporta- 
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tion,  and  there  was  a  concern  that  we  share  in  the  sense  that  it 
looked  as  if  it  was  appropriate  to  do  some  streamlining. 

I  think  the  independent  administrative  process  that  has  been  de- 
veloped in  this  legislation  is  far  preferable  in  my  view  to  an  article 
I  court  to  the  extent  that  article  III  courts  continued  to  have  juris- 
diction over  viewing  the  administrative  procedure,  and  at  this 
stage  I  think  we  would  not  continue  to  support  an  article  I  court. 

We  prefer  to  see  the  independent  adjudication  process  and  article 
III  review  in  the  areas  we  have  outlined  in  our  statement. 

Mr.  McCoLLUM.  Following  up  on  that,  one  of  the  questions  I  have 
is  just  how  independent  what  we  have  created  would  really  be?  I 
assume  it's  fairly  independent,  although  I  still  prefer  an  article  I 
court. 

Mr.  Roberts,  you  testified  earlier  this  morning — I  understand, 
though  I  wasn't  here — but  those  who  were  indicated  a  concern  that 
even  though  we  have  created  a  somewhat  independent  status  for 
the  appellant  process,  within  what  will  be  immigration  appeals  and 
so  forth,  that  it's  still  within  the  Department  of  Justice  and  some- 
how that's  going  to  result  in  an  influence  by  the  Attorney  General. 

Could  you  elaborate  on  those  concerns  for  us?  I  am  concerned.  If 
I'm  wrong  about  my  impression,  even  though  I  personally  prefer 
an  article  I  court,  that  what  we  have  done  I  thought  was  getting, 
even  though  technically  under  the  Justice  Department,  completely 
out  of  the  opportunity  for  the  AG  to  do  anything  with  the  Board. 

Mr.  Roberts.  I  share  your  concern.  I  too,  as  you  know,  have  writ- 
ten strongly  in  favor  of  the  article  I  court.  I  am  glad  to  see  that  the 
Justice  Department  has  already  taken  some  steps  to  cure  some  of 
the  deficiencies  that  prompted  my  concerns,  but  I  don't  think  they 
go  far  enough. 

I  think  your  bill  is  much,  much  better  because  for  one  thing  it 
does  create  judges  who  are  independent  in  a  true  sense — presiden- 
tially  appointed  board  members  who  would  have  senatorial  confir- 
mation. 

That,  I  think,  would  likely  attract  the  highest  caliber  of  judges 
and  they  are  needed.  Insofar  as  concerns  the  trial  judges,  the  ad- 
ministrative law  judges,  they  would  be  appointed  under  the  Admin- 
istrative Procedure  Act,  which  is  designed  to  give  them  independ- 
ence, tenure  and  so  on,  and  to  insure  independence  of  judgment. 

The  only  problem  with  that  is  that  recently  there  has  appeared 
not  only  on  the  horizon  but  in  actual  fact  a  tendency  on  the  part  of 
one  agency,  at  least,  to  try  to  lean  on  its  administrative  law  judges. 

There  has  been  some  litigation — I  refer  to  it  in  my  written  mate- 
rial— in  which  I  think  there  were  administrative  law  judges  in  the 
Department  of  HHS.  They  were  hearing  black  lung  cases  and  they 
came  to  too  many  decisions  in  favor  of  the  claimant,  and  as  a 
result  there  was  a  procedure  whereby  they  were  being  graded. 
Those  who  gave  too  many  decisions  in  favor  of  the  claimant  were 
receiving  poor  grades. 

One  of  them  started  this  action  and  the  court  held  that  he  lacked 
standing,  but  the  fact  remains  that  this  is  apparently  a  possibility 
with  even  administrative  law  judges  under  the  APA. 

I  would  like  to  see  judges  who  are  completely  out  from  under  the 
control  of  the  agency  that  enforces  the  law.  Just  a  few  years  ago 
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the  Associate  Attorney  General  came  out  with  a  point  of  view  that 
the  exclusionary  rule  does  not  apply  in  civil  proceedings. 

Now,  the  Board  of  Immigration  Appeals  had  for  many,  many 
years  applied  the  exclusionary  rule  in  deportation  proceedings, 
taking  it  for  granted  that  it  applies.  There  have  been  court  deci- 
sions premised  on  that  assumption. 

Well,  all  of  a  sudden  the  Board  reversed  itself.  It  came  out  with  a 
decision,  Matter  of  Sandoval,  which  is  cited  in  the  material  I  have 
filed  with  the  committee,  in  which  they  say  the  exclusionary  rule 
does  not  apply. 

There  was  a  dissenting  opinion  by  one  of  the  Board  members  and 
he  mentioned  the  Board  should  be  independent  and  he  referred  to 
this  memorandum  of  the  Associate  Attorney  General  who  hap- 
pened to  supervise  the  Board  at  that  time  and  still  supervises  the 
Board  under  the  present  organization. 

All  I'm  saying  is  that  that  sort  of  possible  pressure  should  be  re- 
moved. The  only  way  I  know  of  removing  it  is  an  article  I  court. 
But  short  of  that,  I  think  that  this  bill  you  have  proposed  is  the 
best  I  have  seen  yet.  It's  certainly  a  much  better  bill  than  the 
Senate  bill  which  would  still  have  everybody  directly  appointed  by 
and  under  the  control  of  the  Attorney  General. 

Mr.  McCoLLUM.  I  appreciate  that  very  much  and  I  appreciate 
your  comments  about  the  better  quality  of  what  we  have  in  this 
bill  presently,  even  though  you  prefer  the  article  I  court. 

Does  your  primary  concern  with  our  version  of  this  then  go  to 
the  trial  judges  who  are  still  administrative  law  judges  under  the 
Administrative  Procedures  Act? 

Mr.  Roberts.  That  is  one  of  my  concerns  because  unless  they  are 
really  independent,  they  can  wreak  havoc  with  the  system.  After 
all,  they  are  the  triers  of  the  facts.  They  make  the  fact-findings, 
and  by  and  large  their  assessments  of  fact  are  accepted  on  appeal, 
their  assessment  as  to  credibility. 

I  must  say  this:  I  have  had  enough  experience  with  reviewing 
records  made  by  various  immigration  judges  to  know  that  they  are 
not  all  of  the  same  caliber. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  You'll  probably 
have  another  turn.  Let  me  yield  myself  5  minutes. 

Mr.  Juceam,  I  was  interested  in  your  statement  about  labor  certi- 
fication for  immigrants.  You  were  saying  that  to  go  to  a  national 
review  solely  is,  in  your  judgment,  not  the  way  it  ought  to  go,  there 
should  be  some  flexibility. 

Now,  you  might  be  pleased  to  know  that  that  matter  has  been 
brought  to  us  by  two  other  groups  in  testimony  and  I  think  the 
panel  is  probably  disposed  to  agree  that  not  every  case  should  be 
decided  on  the  basis  of  national  data. 

I  think  you're  probably  supportive  of  this  view  that  there  ought 
to  be  a  national  test,  but  then  if  you  could  make  a  case,  you  might 
go  for  a  local  survey. 

Mr.  Juceam.  I  think  some  of  the  comment  you,  Mr.  Chairman, 
recognizes — even  the  statement  of  the  Secretary  of  Labor  recog- 
nizes that  there  would  still  be  some  kind  of  unspecified  individual 
labor  certification. 

But  I  would  propose  not  tinkering,  I  would  propose  a  radical 
change  in  the  system  and  I  will  give  it  to  you  in  about  1  minute. 
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Let's  take  the  example  of  a  household  worker  who  is  to  live  in.  A 
large  number  of  acrimony  in  the  labor  area  results  in  that  job  oc- 
cupation and  time  and  again  we  know  that  in  many  parts  of  this 
country  there  are  no  U.S.  persons  ready,  willing,  and  able  and 
qualified  to  do  that  job.  We  just  know  it. 

We  yet  make  many  people  go  through  a  separate  application 
with  advertising  each  time.  I  figure  somehwere  between  12 — 10  and 
12,000  per  case  of  Government  expense  for  approved  labor  certifica- 
tions. 

I  have  another  way.  Take  a  form  of  four  parts.  You  put  in  it  the 
job,  the  employer's  name,  the  duties  to  be  done,  use  the  dictionary 
of  occupational  titles,  how  many  other  aliens  have  been  employed, 
if  any,  by  virtue  of  labor  certifications,  and  you  file  it  with  the  De- 
partment of  Labor  with  a  copy  going  to  a  State  employment  office. 

That  form,  if  the  Labor  Department  does  not  interpose  an  objec- 
tion in  60  days  and  the  State  people  don't  interpose  an  objection  in 
60  days,  with  a  copy  on  file  so  any  labor  union  can  interpose  an 
objection  in  60  days,  will  after  the  consular  post  or  the  immigration 
office  designated  on  the  form  be  deemed  evidence  the  job  is  one  an 
alien  should  fill. 

Now  that  means  nobody — absolutely  nobody — after  the  first  6 
months  to  1  year  of  administration  will  be  in  trouble  in  jobs  that 
are  clearly  in  short  supply  in  different  parts  of  this  country. 

Legal  secretaries  in  New  York,  the  same  thing.  It  would  elimi- 
nate for  certain  kinds  of  jobs  that  are  regularly  tested  by  the 
present  system  and  we  would  then  have  a  document  which  no  one 
even  has  to  review. 

Now,  how  do  you  get  the  objection  statement?  We  have  a  system 
now  that  where  somebody  has  a  problem  with  a  filing  before  a  con- 
sular official  or  INS,  a  simple,  two- word  designation  "visas  Novem- 
ber" is  the  form  for  the  State  Department  saying  "Stop  what 
you're  doing.  We've  got  a  problem." 

Now  it  may  take  6  months  to  unravel  the  problem,  but  absent 
somebody  intervening  and  saying  "stop,"  the  document  is  good. 

Now,  that  has  been  proposed  but  never  really  pursued.  It  was 
proposed  to  the  Select  Commission.  Now,  whether  it's  that  form 
which  I  have  just  suggested,  or  some  other  form,  I'm  suggesting 
that  before  this  subcommittee  we  have  not  focused  in  the  last  year 
and  a  half  on  this  part  of  the  bill  nor  do  I  think  we  worked  hard 
enough  to  explore  other  kinds  of  opportunities  that  would  disman- 
tle the  very  costly  system  we  now  have. 

Mr.  Mazzoli.  So  your  view  is  to  put  this  off. 

Mr.  JucEAM.  Yes,  sir,  now,  if  we  have  to  go  with  the  system 
we've  got  here  because  it  sits  properly,  Mr.  Chairman,  I  think  that 
the  main  concern  I  have  is  with  judicial  review  of  regulations  on 
the  standards  you  propose. 

But  not  only  propose  limiting  judicial  review  of  the  individual 
cases  but  even  the  regulatory  materials  the  Secretary  adopts  will 
have  a  full  review,  and  as  cited  on  page  12  of  my  remarks,  for  the 
last  5  years  the  Secretary  of  Labor  had  the  opportunity  and  had 
been  urged  to  adopt  regulations  to  streamline  the  process,  to 
narrow  areas  of  acrimony,  and  the  bottom  line:  they  were  not  inac- 
curate. Not  all  were  wise,  but  there  was  nothing  done. 
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Mr.  Mazzoli.  Thank  you,  Mr.  Juceam.  I  appreciate  that  very 
much. 

Mr.  Roberts,  I  have  never  practiced  immigration  law  so  I  am 
learning  as  I'm  going,  but  I  was  reading  your  statement  last  night 
and  I  was  interested  in  two  or  three  things  and  I  wonder  if  I  might 
pursue  one  of  them,  and  I  will  yield  to  my  friend  from  Florida  for 
his  questions  and  maybe  come  back. 

You  say  on  page  3  and  page  4  of  your  statement  that  there  is  a 
misunderstanding  as  to  exactly  what  is  impacting  the  asylum 
system  and  what  is  causing  the  system  to  bog  down.  You  say  it's 
not  judicial  review,  but  rather  a  lot  of  other  things  including  lack 
of  resources  for  the  INS,  lack  of  quick  action  on  these  cases. 

Your  basic  statement  is  that  some  3,700  exclusion  hearings  and 
46,000  hearings  of  deportation  cases  and  with  all  that  load  there 
are  just  a  few  hundred  appeals. 

May  I  ask  you  this:  Are  those  appeals  basically  class  action  ap- 
peals so  that  you're  bogging  down  thousands  of  people? 

Mr.  Roberts.  No;  I  was  not  referring  to  class  action  there. 

Mr.  Mazzoli.  These  are  individual  appeals? 

Mr.  Roberts.  These  are  individual  cases;  at  least  I  gather  they 
are. 

Now  of  course  there  are  class  actions.  The  Haitian  refugee  case 
is  a  classic  one  and  I  think  that  was  dealt  with  by  the  chairman  of 
the  Judiciary  Committee,  Mr.  Rodino — I'm  sorry,  it  was  the  com- 
mittee report  which  referred  to  that. 

Mr.  Mazzoli.  That's  right.  I  read  that.  That  was  also  in  the 
ACLU  statement  today,  the  language  taken  from  our  report  of  last 
year. 

Mr.  Roberts.  The  point  I  was  trying  to  make,  frankly,  is  that  it 
is  not  these  individual  cases  which  are  keeping  the  INS  from  de- 
porting deportable  aliens. 

Mr.  Mazzoli.  Well,  I  want  to  get  back  to  that  point.  It's  an  inter- 
esting one  because  there  is  another  body  of  feeling  on  that,  and 
that  is  that  the  availability  of  all  the  appeals  just  guarantees  that 
every  avenue  will  be  explored,  which  means  that  in  effect  no  one  is 
really  ever  deported.  That's  the  understanding. 

My  time  has  expired.  The  gentleman  from  Florida  is  recognized. 

Mr.  McCollum.  I  would  just  like  to  comment  on  the  chairman's 
questioning  line,  that  I  hope  this  subcommittee,  whether  in  connec- 
tion with  this  or  future  opportunities  will  explore  and  oversight 
the  whole  asylum  process  as  it  now  is  being  conducted,  because  I 
think  it's  really  critical  and  I  haven't  had  a  chance  to  talk  about  it. 

I  would  like  to  ask  a  question  to  Mr.  Juceam.  In  your  text  of  tes- 
timony, you  say  the  section  1070t))(6)  of  our  proposed  bill  requires 
the  board  to  render  appellate  decisions  respecting  asylum  applica- 
tions, and  I  will  quote,  "not  later  than  60  days  after  the  appeal  is 
filed." 

It  provides,  however,  no  remedy  for  failure  to  comply  with  the 
time  limitation.  In  view  of  the  bill's  limits  on  judicial  review,  the 
subcommittee  should  specify  remedies  for  noncompliance. 

What  remedy  do  you  suggest? 

Mr.  Juceam.  I  didn't  suggest  one  because  I  wasn't  quite  sure 
what  objective  you  have  in  mind.  Because  if  part  of  the  objective  of 
the  provision  is  that  you  want  asylum  application  decided  quickly 
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and  it's  to  exhort  the  board  to  act  within  that  time  period,  the 
remedy  of  having  the  appeal  granted  either  way,  for  the  Govern- 
ment or  for  the  alien,  whoever's  appeal  it  may  be,  will  be  one  way 
of  coming  out  of  it. 

So  that  when  the  board  fails  to  act,  if  it  does,  someone  doesn't 
have  to  bring  a  declaratory  judgment  suit  to  compel. 

Either  you  have  a  mandamus  procedure,  or  you  have  a  declara- 
tory judgment  procedure.  But  since  our  objective  here  is  to  limit 
the  kinds  of  additional  other  forum  remedies  that  might  be  availa- 
ble, the  only  self-executing  remedy  that  I  can  conceive  of  is  regard- 
less of  whose  appeal  it  is,  then  it  would  be  deemed  that  the  appeal 
will  either  be  granted  or  denied,  with  the  party  who  wins  or  loses 
having  such  further  right  of  appeal  as  would  be  provided  in  the 
statute,  had  the  decision  actually  been  written  that  way. 

Mr.  McCoLLUM.  In  other  words,  if  we  would  write  it  in  the  law, 
one  party  or  the  other  wins  by  virtue  of  the  fact  nobody  decided 
anjrthing. 

Mr.  JucEAM.  That's  correct.  Now,  the  problem  with  that  remedy 
is  that  since  the  bill  is  to  otherwise  remove  appeals  of  that  body, 
there  would  be  no  other  forum  available  in  order  to  then  take  it  to 
the  next  review  stage. 

So  that  we  didn't  come  up  with  an  answer  because  I  wanted  to 
ask  the  committee  and  the  staff  if  my  interpretation  of  what  you 
had  in  mind  was  so. 

Then  to  call  into  play  the  notion  that  if  there  is  no  appeal  from 
such  a  decision — deemed  a  decision,  what  we  really  need  is  some- 
thing more  than  simply  a  command  to  do  it  within  60  days. 

Mr.  McCoLLUM.  Well,  that's  at  least  this  persons  intent;  and  I 
was  a  relatively  important  player  in  the  writing  of  some  of  these 
time  requirements  into  this  bill,  and  realize  that  objectively  it's  dif- 
ficult to  place  time  requirements  at  all  on  any  cause  at  any  time 
without  punishment  or  penalties,  which  we  don't  want  to  see 
happen. 

Consequently,  to  a  large  extent,  it  is  a  moral  suasion  rather  than 
a  technically  enforcible  suasion  that's  there,  to  a  large  extent. 

So  consequently,  any  discussions  you  have  about  the  manner  in 
which  we  might  proceed  to  achieve  the  objective  of  speed  through 
the  process  will  be  most  welcome. 

Mr.  JucEAM.  The  only  one  I  can  leave  you  with  very  quickly  is  in 
the  commentary  to  the  bill,  the  committee  urged  that  the  Board  of 
Immigration  Appeals  of  the  U.S.  Immigration  Board  in  construct- 
ing its  rules,  would  develop  priorities  which  would  take  into  ac- 
count the  declaratory  provision  of  the  statute. 

Mr.  McCoLLUM.  I  have  a  question  for  Mr.  Ervin.  He  indicated 
something  very  tantalizing  to  me  in  his  first  opening  statement, 
and  I'm  going  to  ask  him  the  question  he  wanted  to  be  asked 
about:  Miami  and  what's  going  on  down  there. 

You,  obviously,  have  and  I  know  you  do  have  first-hand  experi- 
ence with  the  pro  bono  work.  I  know  INS  had  86,000  cases  back- 
logged,  and  had  110,000. 

I  don't  know  what  happened  to  the  other  30,000.  It  would  be  a 
good  reason  to  have  oversight  right  now.  But  we  know  we've  got  a 
bunch  of  Haitians  down  there — 1,100  or  more — and  only  66  hear- 
ings. They  were  released  by  Crome  as  of  a  couple  of  weeks  ago. 
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Could  you  elaborate  on  that,  Mr.  Ervin? 

Mr.  Ervin.  Yes,  Mr.  McCollum.  To  some  degree,  on  the  pure  sta- 
tistics as  of  February  17  of  this  year,  we  felt  there  were — our  infor- 
mation, largely  from  INS,  Immigration  and  Naturalization  Service, 
indicates  1,769  undocumented  Haitians  in  the  United  States,  who 
are  seeking  political  asylum  in  a  different  category. 

Of  those,  910  are  in  Florida.  The  remainder  are  scattered  in  23 
other  States,  and  in  161  communities.  The  ABA,  other  organiza- 
tions are  providing  pro  bono  services  in  their  further  organizations, 
making  a  substantial  contribution. 

We  only  have  a  broad  umbrella,  you  might  say.  We  have  devel- 
oped 48  project  coordinators  at  that  point.  That  is,  coordinators 
who  will  supervise  the  providing  of  pro  bono  counsel. 

At  that  time,  1,159  of  the  Haitians  were  represented.  Now,  that 
is  approximately  65  percent  of  them.  750  lawyers  were  involved, 
give  or  take  10  or  15  one  way  or  another. 

We  were  encountering  difficulties,  as  was  INS,  because  of  lan- 
guage barriers.  These  people  speak  Creole,  as  you  know,  which 
means  a  pro  bono  lawyer  immediately  has  communications  prob- 
lems. 

We  are  having  geographic  problems  because  many  of  them  are 
scattered  in  different  States  and  different  parts  of  Florida. 

So  it's  a  matter  of  getting  pro  bono  services.  The  lawyer  is  free, 
but  there  being  no  expense  money  account  available  to  them,  and 
they  have  to  do  their  own  traveling,  have  to  get  interpreters. 

So  there  was  some  impediments.  It  was  not  an  easy  task.  The 
ABA  feels  the  task  has  been  a  successful  one.  We  volunteered  to 
provide  pro  bono  lawyers.  I  said  volunteered  because  the  Attorney 
General  of  the  United  States  asked  Spellman  in  these  cases  to  see 
if  we  could  not  get  the  organized  bar  groups  and  other  groups  to 
provide  legal  services  on  a  pro  bono  basis. 

I  believe,  I  do  not  have  current  figures  on  the  number  of  repre- 
sentations, but  it  is  much  greater  at  this  time  than  the  mere,  say, 
65  percent  of  them. 

The  real  issues  are  those  again  referred  to  by  Mr.  Smith  and 
others  here — due  process.  What  are  they  entitled  to?  As  a  proce- 
dure that  has  to  be  followed,  that  requires  a  judge  or  an  examiner 
to  review  each  of  these  cases  after  application  is  made  and  submit- 
ted to  the  State  Department,  and  the  State  Department  gets  com- 
ments back  to  INS. 

Mr.  McCollum.  Do  you  believe  those  who  are  represented,  the 
1,159,  as  of  February  17,  that  there  is  a  reasonable  expeditious 
movement  of  those  cases  currently  within  the  hearing  process? 

What  gets  me,  I  understood  from  INS  at  one  time  it  may  take  up 
to  2  years  just  to  get  through  the  first  stage.  Is  that  still  what  you 
see? 

Mr.  Ervin.  I  don't  see  it  as  being  that  at  all,  and  I'm  not  going  to 
blind-side  INS  here,  who  may  or  may  not  have  a  representative 
here. 

There  have  been  some  differences  between  Spellman  and  INS  be- 
cause of  our  differences,  and  INS  has  a  right  to  complain,  I  guess. 

We  weren't  providing  immigration  lawyers.  We  had  to  train  law- 
yers who  are  working  in  an  obscure  field,  and  we  are  endeavoring 
to  respond  to  this  need,  as  we  always  do. 
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Mr.  McCoLLUM.  I  think  it  is  very  commendable.  I  know  my  time 
has  expired. 

Mr.  Mazzoli.  I  think  it  has,  too. 

We  were  down  there  with  the  gentleman  from  Florida  a  year 
and-a-half  ago,  and  I  think  there  is  some  activity  that  the  Bar  is 
engaging  in,  and  it  seemed  then  we  were  on  the  verge  of  getting 
something  started. 

Now,  a  year  and-a-half  later,  we  are  still  on  the  verge.  We 
haven't  gained  much,  but  it  isn't  because  you  haven't  tried.  I  guess 
it's  just  because  of  the  problems. 

Also,  I'd  like  to  ask  you  a  question.  Earlier  in  the  day,  we  heard 
from  Rev.  Father  Adrian  that  99  percent  of  the  people  show  up. 

Has  that  been  your  experience? 

Mr.  Ervin.  I  think  you  also  heard  from  Mr.  Smith  that  99  per- 
cent of  these  Haitians  have  shown  up.  It  shows  something  of  their 
respect  for  our  system,  which  they  don't  understand,  but  they  are 
trying  to  comply  with. 

There  have  been  some  failures  to  appear. 

Mr.  Mazzoli.  Of  course.  My  question  is  is  anyone — is  99  percent 
an  accurate  figure? 

Mr.  Ervin.  We  believe  it  is. 

Mr.  Mazzoli.  Thank  you.  Let  me  take  5  minutes  and  just  get 
into  a  couple  of  things. 

Mr.  Roberts,  another  interesting  aspect  of  your  statement  con- 
cerns section  106(a)(3)  which  is  the  automatic  and  indefinite  stay  of 
deportation  upon  appeal. 

You  said  that  there  seems  to  be  a  general  agreement  30  days  is 
not  enough  to  prepare  the  appeal,  that  6  months  is  what  it  ought 
to  be. 

Mr.  Roberts  says  there's  another  way  to  handle  it,  too,  and  that 
is  to  stay  within  30  days,  in  order  that  there  be  some  examination 
for  frivolous  claims  or  specious  or  unfounded  claims  and  appeals, 
that  they  be  kind  of  a  wintering  process.  Thirty  days,  and  then  he 
suggests  a  procedure  in  which  counsel  representing  INS  review  the 
record. 

If  it's  agreed  that  there  probably  is  substance  to  the  appeal,  then 
6  months  would  be  the  figure  for  the  actual  development  of  the 
appeal. 

Mr.  Roberts,  as  a  practitioner  and  expert  in  the  field,  you  ad- 
vance that  not  only  as  an  interesting  suggestion,  but  a  doable  one? 

Mr.  Roberts.  First,  let  me  make  it  clear,  I'm  not  a  practitioner. 
I'm  an  editor  in  this  field. 

Mr.  Mazzou.  Used  to  be. 

Mr.  Roberts.  But  I  have  had  a  lot  of  experience  in  litigation,  be- 
cause I  was  in  charge  of  litigation  under  the  Immigration  and  Na- 
tionality laws  for  the  Department  of  Justice  when  I  was  with  them. 
I  have  had  a  lot  of  experience  with  section  106. 

Now,  the  mere  fact  that  I  recommend  a  temporary  stay  of  depor- 
tation doesn't  mean  that  I  advocate  it.  I  think  the  present  system 
is  working  fairly  decently. 

All  I'm  saying  is  that  in  lieu  of  eliminating  the  6  months,  that 
you  really  want  to  get  at  the  core,  and  a  much  better  way  of  doing 
it,  which  is  don't  have  an  indefinite  stay  of  deportation.  Have  a 
limited  stay  of  deportation,  so  any  alien  who  feels  he's  aggrieved 
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will  have  an  opportunity  to  get  into  court  before  he  is  whisked  out 
of  the  country  by  the  Immigration  Service. 

That  has  happened.  I'm  speaking  about  them  being  whisked  out. 
All  this  would  be  comparable  to  the  period  of  a  temporary  restrain- 
ing order  in  a  district  court. 

You  don't  get  a  preliminary  injunction  immediately.  You  get  a 
temporary  restraining  order,  after  which  you  must  convince  the 
court  that  there  is  some  merit,  that  you  are  likely  to  succeed, 
before  the  court  will  issue  a  preliminary  injunction. 

Mr.  Mazzoli.  Mr.  Juceam,  let  me  ask  you  for  some  brief  com- 
ments on  the  point  as  a  practitioner.  How  do  you  see  that? 

Mr.  Juceam.  Well,  I  think  it's  workable.  I'm  not  sure  that  30  as 
opposed  to  45  days  would  not  be  more  in  order.  But  Mr.  Chairman, 
there  are  more  than  15  million  entries  made  in  the  United  States 
every  year. 

A  large  number  of  those  who  come  here  on  the  southern  border 
get  turned  away  without  ever  asserting  legal  rights. 

In  other  parts  of  the  country,  in  Canada  and  the  Port  of  New 
York,  they  get  turned  away  without  asserting  legal  rights. 

Many  of  the  people  go  through  deportation  or  exclusion  processes 
that  don't  have  a  lawyer.  They  waive  a  lawyer,  and  when  they  lose 
it,  never  bother  to  appeal  at  all. 

The  problem  I  have  in  terms  of  time  limits  is  for  the  person  who 
goes  through  the  process  with  no  representative  or  lawyer,  who 
comes  to  a  lawyer,  actually  loses,  2  or  3  days,  or  6  days  later,  and 
the  lawyer  has  no  record. 

My  concern  about  your  time  limit  is  just  to  hear  the  alien  ex- 
plain what  went  on  doesn't  help  the  lawyer  decide  whether  it's  a 
good  appeal  or  not. 

Mr.  Mazzoli.  Let  me  ask  Mr.  Shattuck.  You  may  remember  in 
our  bill  originally  we  had  a  period  of  time  which  I  believe  was  30 
days  to  file  asylum  claims.  Then  we  heard  statements  from  practi- 
tioners and  other  who  said  that  may  not  be  time  enough. 

So  then  we  decided  that  notice  of  intent  should  be  filed  with  14 
days  and  the  completed  petition  within  the  next  30  days. 

I  wonder,  is  there  anything  in  that  formulation  that  might  work 
here? 

Is  there  anything  that  can  be  done  legally  to  defend  cases  where 
a  person  hasn't  been  represented,  in  which  the  30  days  may  well  be 
time  enough  for  his  or  her  lawyer  to  appeal,  and  where  you  have 
not  been  represented,  and  a  person  has  to  play  catch-up? 

Mr.  Shattuck? 

Mr.  Shattuck.  Well,  I  think  that's  a  very  important  point.  I  will 
observe  as  I  think  your  question  implied,  Mr.  Chairman,  that  there 
is  a  difference,  clearly,  between  a  situation  where  one  has  not  pre- 
viously had  counsel,  and  all  of  a  sudden  they're  in  the  process  of 
preparing  an  appeal  on  another  case. 

I  don't  know  whether  the  time  periods  Mr.  Juceam  is  proposing 
are  the  appropriate  ones.  I  would  yield  to  the  practitioner  on  that 
point. 

But  there  is  a  question  as  to  the  constitutional  matter,  and  as  a 
matter  of  due  process,  if  someone  has  appointed  counsel  then  has 
to  very  quickly  prepare  an  appeal,  there  really  is  a  problem. 
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Whereas  one  who  has  had  a  lawyer  all  along  is  able  to  prepare  it 
and  perhaps  doesn't  have  a  great  due-process  problem. 

Mr.  Mazzoli.  It's  very  interesting;  and  my  time  has  expired.  I 
mean  there  is  a  view  and  there  is  a  perception  that  if  a  lawyer 
wants  to  bog  the  system  down,  and  if  a  lawyer  has  a  person  who 
has  the  money  to  pay  and  stay  in  the  country,  that  person  can 
stay. 

Simply  and  purely  and  logically,  that  person  will  never  be  de- 
ported. 

Mr.  Roberts.  It's  not  just  that  simple. 

Mr.  Mazzoli.  The  people  object,  not  where  the  person  has  fairly 
pursued  the  case  and  made  a  case,  as  you  say,  but  people  object  to 
the  fact  that  it  can  be  done  simply  because  the  lawyers  and  the 
laws  and  the  loopholes  and  protracted  appeals  upon  appeal,  upon 
review,  upon  review. 

And  so  our  changes  have  been  developed  in  the  spirit  of  trying  to 
be  sure  that  everyone  has  an  appeal,  that  there  is  no  curtailment 
of  due  process,  that  everyone  has  an  opportunity  to  develop  a  case, 
but  do  it  in  a  streamlined  form.  At  some  logical  point  when  all 
these  rights  have  been  bundled  together  then  appeal  them. 

The  judge  looks  at  all  of  them  collectively.  But  once  they  do  that, 
then  that's  it,  and  the  ball  game  is  over.  Because  if  the  lawyers 
haven't  been  able  to  collect  all  the  rights  and  develop  all  the  ques- 
tions, then  they  shouldn't  be  allowed  to  go  back  and  redo  it  once 
the  circuit  court  has  made  its  judgment. 

So  what  we  have  tried  to  do  is  to  make  that  kind  of  a  stream- 
lined but  very  fair  approach.  You  know,  it's  a  kind  of  an  elusive 
goal. 

Mr.  Roberts.  If  I  may  speak  to  that,  I  would  like  to  speak  be- 
cause I  confronted  this  when  I  was  in  the  Department  of  Justice. 

At  that  time,  this  automatic  stay  of  deportation  bugged  us.  The 
lawyers  were  filing  petitions  for  review  all  over.  I  had  lawyers  who 
represented  the  Government  move  for  summary  affirmance,  and 
the  court  wouldn't  hear  of  it  because  it  was  new  then. 

But  little  by  little,  they  learned  there  are  many  cases  in  which 
the  appeals  are  purely  frivolous,  and  they  have  since  adopted  very 
effective  procedures  for  dealing  with  this  subject. 

Mr.  Mazzoli.  Is  that  the  second  circuit? 

Mr.  Roberts.  The  second  circuit  is  one.  There  are  others.  As  a 
matter  of  fact,  in  many  circuits,  they  will  not  put  the  case  down  for 
oral  argument. 

It  will  be  put  down  on  the  summary  calendar  unless  they  are  sat- 
isfied there  is  a  substantial  legal  question.  That  is  not  the  problem. 

True,  there  are  individual  cases  which  create  havoc.  The  Mar- 
cello  case,  for  example,  although  the  late  Jack  Wasserman,  who 
represented  Marcello  in  most  of  that  litigation,  had  the  position 
that  right  was  on  his  side.  But  that  was  a  case  in  which  a  very 
skillful  lawyer  managed  to  keep  his  client  in  the  United  States  for 
a  generation. 

He  is  still  here.  Some  of  it  may  be  due  to  the  fact  that  he  came 
over  here  when  he  was — the  alien  came  over  here  when  he  was  8 
months  old. 

I'm  not  going  into  that,  but  cases  in  which  process  is  abused  are 
relatively  minimal,  and  the  courts  are  able  to  handle  them. 
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Mr.  Mazzoli.  Thank  you  very  much. 

Mr.  Shattuck.  Just  two  sentences.  A  point  too  important  to  over- 
look from  my  point  of  view.  That  is  what  the  committee  report 
demonstrates  last  year.  Your  committee  report  is  that  it  is  grossly 
unfair  to  charge  the  asylum  adjudication  process  with  the  problems 
generally  in  the  immigration  field.  The  number  of  asylum  cases  is 
very  small.  That  issue  can  be  dealt  with,  we  feel,  properly  and 
fairly,  as  we  are  recommending,  without  in  any  way  suggesting 
that  the  process  is  going  to  break  down. 

The  key  passage  is  cited  on  page  7  of  our  statement,  and  I  know 
you  agree  with  it. 

Mr.  Mazzoli.  Thank  you  very  much,  gentleman  and  lady,  and  I 
defer  to  my  friend  from  California. 

Mr.  LuNGREN.  I'm  sorry  I  missed  some  of  this  testimony,  because 
of  matters  over  on  the  floor,  so  I  hope  I'm  not  going  over  ground 
you  have  already  had,  Mr.  Shattuck,  but  I  am  interested  in  what  I 
perceive  to  be  your  concern  about  the  paperwork  verification  re- 
quirement and  obviously  concerned  about  discrimination.  We  have 
attempted  to  try  and  reach  a  means  of  assisting  in  law  enforce- 
ment purposes,  enforcement  of  the  employer's  sanction,  because  we 
truly  believe  that  it  is  got  to  be  part  of  the  package.  We  are  then 
confronted  with  the  question  of  how  do  we  do  it  in  a  way  that  does 
not  produce  opportunities  for  discrimination  that  do  not  already 
exist. 

I  rnean,  I  think  that's  a  threshold  question.  We  know  there  is  dis- 
crimination. I  happen  to  know  there  is  discrimination  in  large 
measure  against  certain  members  of  the  Hispanic  community  be- 
cause of  the  easy  notion  some  have  that  some  of  them  are  illegal. 
In  fact,  they  know  they  are  illegal  and  they  can  treat  them  in  ways 
we  wouldn't  allow  them  to  be  treated  under  the  law.  But  they 
know  these  people  are  afraid  of  being  revealed  as  being  without 
documents.  So  in  attempting  to  deal  with  that  question  we  estab- 
lished an  employer  system  which  I  think  is  fairly  simple,  you 
know,  the  two-document  system.  The  employer  does  not  have  to  go 
beyond  to  looking  at  documents  to  see  whether  they  look  all  right. 

I  mean  as  long  it  doesn't  look  like  a  smudged  copy  of  the  Xerox 
next  door  at  the  drugstore,  and  he  signs  something  to  that  effect,  the 
employee  signs  a  document  saying  he  has  a  legal  right  to  be  here, 
and  it's  required  of  all  employees,  such  that  there  won't  be  discrim- 
ination just  against  these  people  he  might  suspect  would  be  here 
without  papers  and  taking  them  on. 

What  is  wrong  with  that  approach?  Doesn't  that  eliminate  most 
of  the  civil  liberties  concerns  that  I  know  you  have  and  have  been 
expressing  the  past,  if  you  accept  the  position  that  you  have  got  to 
have  some  sort  of  workable  employer  sanction  program? 

Mr.  Shattuck.  With  all  due  respect,  no.  We  have,  as  I  have  said 
several  times,  closely  studied  the  problem,  and  we  think  the  crux 
of  the  problem  is,  your  average  employer  is  going  to  be  caught  be- 
tween a  rock  and  a  hard  place.  The  nature  of  the  sanctions  systems 
which  is  in  place  in  the  bill  now  and  its  application  in  individual 
cases  of  hiring  of  illegals  is  going  to  put  that  average  employer  on 
the  spot  and  force  him  or  her  to  choose  between  facing  sanctions 
on  the  one  hand  for  employment  or  unemployment. 
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Mr.  LuNGREN.  You  mean  you  would  prefer  to  go  more  toward  the 
pattern  and  practice? 

Mr.  Shattuck.  That's  right.  That's  indeed  what  we  are  suggest- 
ing should  be  considered  by  the  committee.  We  also  think  that  as  a 
practical  matter  the  verification  procedures  that  are  imposed  on  all 
employers  are  themselves  going  to  be  discriminatory  to  the  extent 
people  who  are  going  to  face  the  verification  process  are  those  who 
are  foreign-looking  minority  people. 

Mr.  LuNGREN.  I  don't  understand  that.  I  have  heard  it  said,  but  I 
frankly  don't  understand  it.  If  it's  required  of  all,  why  will  it  only 
befall  those  who  are  foreign-looking?  I'm  not  sure  what  foreign- 
looking  is.  In  my  district,  I  have  got  Hispanics,  Koreans,  Asians  of 
all  types,  Irish  and  Swedish,  and  blacks. 

Mr.  Shattuck.  Well,  I  mean  the  problem  is,  the  employer  is 
going  to  be  making  an  on-the-spot  judgment  about  whether  he 
wants  to  risk  hiring  a  particular  person,  and  the  risk  is  going  to  be 
greatest  if  there  is  the  probability  that  person  is,  in  fact,  an  illegal 
alien  and  is  going  to  be  great  in  the  case  of  those  who  appear  to  be 
foreign,  particularly  in  certain  areas  of  the  country. 

Mr.  LuNGREN.  Illegal  aliens  are,  by  definition,  not  Americans.  In 
the  Southwest  portion  of  the  country  they  are  predominantly  His- 
panic, although  not  all  Hispanic,  but  at  least  over  50  percent,  if 
you  go  by  apprehension.  So  that  would  indicate  to  an  employer 
that  may  be  a  person  more  likely  than  not.  Right  now,  the  employ- 
er, if  he  wants  to  follow  the  law  has  no  means,  really,  to  look  at. 
We  haven't  defined  the  precise  parameters,  and  maybe  I'm  not 
seeing  it.  But  if  we  require  it  of  all,  unless  you're  suggesting  most 
employees  or  a  significant  number  of  employers  are  by  nature  dis- 
criminatory and  would  use  that  as  a  means  to  discriminate,  it  actu- 
ally takes  away  one  means  of  discriminating  against  a  group  now, 
because  we  have  set  the  precise  procedure  that  an  employer  has  to 
follow. 

Mr.  Shattuck.  I  think  it  is  well-established  that  this  would  tilt 
the  balance  in  favor  of  discrimination,  even  if  the  employer — and 
I'm  not  suggesting  all  employers  are  likely  to  be  discriminatory — 
but  even  if  the  employer  didn't  want  to,  because  you  are  going  to 
face  that  very  hard  question  of  how  to  avoid  the  sanction  system. 
That's  why  we  think,  and  also,  I  think  the  Immigration  and  Natu- 
ralization Service  is  going  to  have  a  serious  problem  with  it. 

So,  if  you  ask,  as  I  know  the  subcommittee  has  repeatedly,  INS 
takes  the  position  that  they  too  want  to  engage  in  the  kind  of  en- 
forcement you  propose.  That  being  the  case,  why  not  at  least  con- 
sider a  pattern  or  practice  threshold  before  you  start  getting  into 
the  whole  question  of  accommodation  of  criminal  sanctions  and  the 
paperwork  requirements  for  the  employee?  That  is  the  area  that 
we  are  suggesting  the  subcommittee  should  look  at. 

I  appreciate  the  fact  that  I  have  not  presented  you  with  an 
amendment.  We  aren't  even  endorsing  an  amendment  at  this 
stage,  but  we  think  this  would  be  an  improvement  over  the  system 
in  place  now. 

Mr.  LuNGREN.  Interestingly  enough,  I  tried  to  get  an  amendment 
that  was  pattern  and  practice,  as  opposed  to  second  or  third  of- 
fense, because  I  felt,  in  fact,  that  we  ought  to  allow  that  flexibility 
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with  respect  to  prosecutorial  authority.  So  I  endorse  the  direction 
you're  moving. 

Mr.  Shattuck.  If  I  could  just  add  one  thing,  because  I  don't  want 
it  to  be  lost  in  the  welter  of  discussion  here.  We  also  feel  very 
strongly  about  the  identification  requirement  and  the  verification 
procedures,  and  we  think  those  invite  additional  problems  of  civil 
liberties,  and  for  that  reason  we  would  say,  only  under  a  situation 
where  an  employer  has  been  cited  on  a  pattern  or  practice  basis, 
should  that  employer  then  be  required  to  make  reports  of  new 
hiring  and  the  kind  of  scrutiny  that  is  suggested  by  a  broad  certifi- 
cation scheme,  only  to  be  targeted  under  those  conditions. 

Mr.  Mazzoli.  Before  we  move  on,  I  think  the  gentleman  from 
ABA,  Mr.  Ervin  has  a  response. 

Mr.  Ervin.  If  I  may  make  a  comment  on  the  question.  In  my 
state  of  Florida  and  Mr.  McCollum's  state,  has  over  1  million  per- 
sons of  Latin  extraction.  Perhaps  500,000  of  them  undocumented; 
perhaps  500,000  of  them  are  American  citizens.  Spanish  is  still  a 
kind  of  Latin  language — not  Castilian — Spanish  is  still  prevalent, 
and  many  of  those  are  good  American  citizens,  third  generation, 
and  this  is  the  way  it  is  going  to  come  under  your  bill  is  when  the 
Immigration  Service  picks  up  the  alien  and  says,  "Where  are  you 
employed?"  The  alien  then  departs  from  the  United  States,  one 
way  or  another,  what  is  left  of  the  employee  is  a  notion  the  Immi- 
gration Service  has  picked  up  an  alien  who  says  he  was  employed 
and  there  will  be  no  record  of  the  employment  at  all.  What  I  am 
concerned  about  is  the  bill  not  be  structured  in  a  way  to  induce  an 
underground,  clearly  unlawful  structure,  with  the  end  result  that 
the  alien  finds  that  he  is  discriminated  against  even  more,  because 
now  since  he's  a  cash  off-the-books  employee  in  a  five-man  oper- 
ation, where  no  one  will  have  a  record  of  employment,  you  are 
going  to  find  that  that  alien,  I  think,  is  going  to  be  a  greater  risk. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

A  very  interesting  discussion. 

One  of  the  things  I'd  like  to  see  looked  into,  because  Mr.  Shat- 
tuck mentioned  a  concern  the  problem  with  EEOC  dealing  with 
employers  of  15  and  more,  and  also  with  being  overworked  and 
having  a  big  backlog.  I  was  wondering  if  maybe  you  could  make  or 
give  the  EEOC  the  opportunity,  legally,  to  investigate  cases  under 
here  for  three  or  more. 

In  other  words,  even  though  the  EEOC  has  a  15  threshold,  we 
might  reduce  that  threshold  which  then  would  allow  us  to  have  a 
very  effective  mechanism  regarding  unintended  discrimination. 

The  gentleman  from  Florida  is  recognized. 

Mr.  McCoLLUM.  I  can't  resist  because  of  so  many  comments  this 
morning  about  the  discrimination  from  making  my  own  comments 
about  that.  I  think  that's  the  most  misunderstood  part  of  this  bill.  I 
can't  conceive  of  how  some  people  have  come  to  the  conclusion  that 
an  employer  would  discriminate  more  under  this  bill  than  under 
the  present  law — the  bill  we  propose — for  the  simple  reason  he's  so 
totally  and  absolutely  protected  if  he  can  just  get  some  production 
of  documents  that  pretend  to  be  whatever  they  are,  and  all  he's  got 
to  do  is  record  the  fact  he  looked  at  them. 

In  fact,  we  had  a  witness  in  front  of  us  the  other  day  who  scared 
me  more  than  any  other  one  that  said  we  might  have  a  loophole  in 
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the  law  because  of  the  fact  somebody  could  know  the  person  is  an 
illegal  alien  but  he  takes  all  the  steps  we  have  provided  and  pro- 
tects himself. 

So  I  really  think  that  though  other  criticism  of  employer  sanc- 
tions might  be  justified  and  argued  and  debated,  I  just  have  to  hear 
a  really  truly  rationally  thought  out  argument  that  this  would 
cause  more  discrimination. 

I  want  to  comment  on  one  thing  too  and  ask  a  question  related 
to  this  discussion  the  chairman  brought  up  with  a  time  period  for 
filing  notice  of  appeals. 

Under  the  present  Rules  of  Civil  Procedure — and  I  used  to  prac- 
tice trial  law  not  that  long  ago — in  the  criminal  area  in  a  normal 
case  we're  talking  about  a  criminal  defendant  taking  an  appeal 
only  with  a  10-day  opportunity  to  take  appeal. 

In  a  civil  case  routinely  where  the  Government  is  not  involved, 
we  have  the  same  30-day  period  that  we've  got  in  our  bill  here  for 
taking  the  appeal. 

The  only  time  you  can  expand  those  would  be  in  the  case  where 
the  Government  has  the  right  to  appeal  in  the  criminal  case  to  30 
days  and  when  the  Government  does  get  involved  as  a  party  to  60 
days  in  a  civil  case. 

In  both  of  those  cases  is  a  deference  under  the  rule — the  history 
of  that  the  Government  being  involved — not  to  protect  the  defend- 
ant, the  accused,  civil  party  or  whoever. 

I  don't  think  from  my  knowledge  of  the  asylum  cases  and  depor- 
tation cases  that  they  are  that  complicated.  I  grant  you  there  may 
be  a  problem  if  somebody  doesn't  have  an  attorney  at  the  initial 
stage  of  the  proceeding.  But  certainly  with  these  Haitians,  they're 
getting  attorneys  as  a  matter  of  right  now.  Whether  we  believe 
that  should  be  the  case  or  not,  that's  the  way  it  is. 

Why  should  we  go  further  than  the  present  Rules  of  Civil  Proce- 
dure? This  isn't  one  of  those  areas  where  I  had  any  axe  to  grind  in 
the  writing  up  the  speed-up  process,  but  I  just  don't  see  why  we 
should  make  an  exception,  which  is  what  this  would  be  to  our 
present  either  criminal  or  civil  Federal  rules. 

Could  anybody  address  that? 

Mr.  Roberts.  Could  I?  I  think  this  is  based  on  the  realities.  In  a 
criminal  case  if  a  defendant  is  found  guilty  he  soon  has  to  go  to  jail 
or  pay  a  fine,  and  in  a  civil  case  if  there's  a  judgment  for  damages 
against  him  the  plaintiffs  attorney  will  see  that  an  execution  or 
writ  of  execution  issues  or  whatever  is  needed  to  collect  that  judg- 
ment. 

If  the  INS  actually  started  to  deport  every  alien  who  was  deport- 
able who  exhausted  his  administrative  remedies  forthwith,  then 
those  aliens  who  would  want  to  challenge  it  would  go  to  court  right 
away. 

The  fact  is  that  INS  does  not  execute  the  deportation  orders 
promptly.  It  may  be  years  before  they  get  around  to  it. 

Now,  whatever  the  reason  may  be — I'm  not  critical  of  INS,  but 
these  are  the  facts.  Many  of  the  aliens  who  are  the  subject  of  final 
deportation  orders  are  unrepresented  and  really  they  don't  know 
what  happened  to  them. 

Nobody  tells  them  they  have  a  right  of  judicial  review;  they  don't 
know  anything  about  due  process. 
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Mr.  McCoLLUM.  Mr.  Roberts,  suppose  that  occurs  and  I  go  to  an 
attorney  and  whatever  time  period  there  is  and  he's  got  a  volumi- 
nous amount  of  work,  I  still  can  file  a  notice  of  appeal  and  seek 
relief  to  amend  that  notice  later  if  I  find  out  other  grounds  or 
whatever.  The  notice  of  appeal  itself  in  my  practice  of  law  has  not 
been,  except  for  getting  under  the  wire  and  getting  it  filed,  a  really 
big  deal,  and  it  gets  the  process  started.  That's  what  bothers  me. 

I  realize  what  you're  saving  is  certainly  valuable  and  true  and 
I'm  not  trying  to  argue.  I  m  just  trying  to  see  if  I  was  missing  a 
point  anywhere. 

Mr.  JucEAM.  Mr.  McCollum,  I  think  you're  quite  right.  I  don't 
think  anyone  here  is  objecting  to  the  notion  there  be  the  kind  of 
time  limit  you  have  in  mind  to  simply  file  a  notice  of  appeal.  That 
is  a  1-page  document  thing  I  appeal.  The  problem  is  setting  forth  in 
that  appeal  each  and  all  the  grounds  and  not  being  able  to  amend 
it  or  change  it. 

I  think,  if  what  you  have  in  mind  is  a  bill  that  says  "within  30 
days  of  the  final  order  of  deportation  from  a  finished  rate  of  appeal 
there  must  be,"  or  in  an  asylum  case  with  X  period  of  time  after 
the  final  order,  that  there  has  to  be  a  notice  of  appeal  filed,  wheth- 
er you  have  a  lawyer  or  not. 

I  don't  see  anything  wrong  with  the  time  limits  you  propose. 

Mr.  McCollum.  What  about  a  case  with  the  provision  we  have 
that  says  you  have  a  time  limit,  but  with  leave  of  the  court  you've 
got  30  more  days  in  which  to  amend  your  grounds,  or  something 
like  that — 15,  20,  whatever  is  reasonable. 

Mr.  JucEAM.  The  difficulty  with  that  is  the  notion  of  the  record 
upon  which  the  appeal  is  taken,  because  the  statute  narrowly  in 
asylum  matters  identifies  the  kinds  of  things  you  can  appeal. 

If  a  record  is  available,  I  see  no  problem  setting  a  30-day  time 
limit  from  the  date  the  record  is  available.  I  see  no  problem  if  you 
do  that  because  sometimes  these  records  are  not  available  for 
many,  many  months. 

Mr.  McCollum.  Within  some  reasonable  degree  of  discretion  as 
to  availability  of  the  record  of  part  of  the  appellant  tribunal,  to 
open  up  the  door  for  additional  grounds;  then  you  don't  have  a 
problem? 

Mr.  JucEAM.  No,  sir,  and  I  would  permit  the  Board  of  Immigra- 
tion Appeals  of  the  U.S.  Immigration  Board  for  good  cause  shown 
to  set  whatever  time  they  thought  was  appropriate,  and  if  the  Gov- 
ernment didn't  like  the  time  period,  they'd  move  for  summary  dis- 
position. 

Mr.  Mazzoll  The  gentleman's  time  has  expired.  The  gentleman 
from  Florida,  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I'm  just  curious.  The  peti- 
tion for  review  which  is  notice  of  appeal  in  these  cases,  I  was  not 
aware  that  it  required  specific  grounds— just  general  allegations— 
and  as  a  result,  why  would  you  need  the  record? 

Mr.  JucEAM.  There  is  no  problem  as  far  as  I'm  concerned.  There 
is  no  problem  with  the  notion  of  having  a  record  except  if  you're  a 
lawyer  and  a  client  comes  to  you  when  it's  all  over  and  before  you 
can  assert  grounds  of  appeal  it  seems  to  me  you  have  an  obligation 
to  understand  what  occurred. 

I  don't  want  to  advise 


1145 

Mr.  Smith.  Not  when  the  clock  is  running,  Mr.  Juceam.  When 
the  clock  is  running,  Mr.  Juceam,  you  know  that  very  well,  when 
the  clock  is  running,  you've  got  30  days  and  if  a  client  comes  to  you 
on  the  25th  or  26th  day  you're  not  going  to  stand  there  and  say 
"Well,  I  don't  know  what  the  grounds  are  and  I  don't  know  wheth- 
er I  can  do  this." 

Obviously,  almost  every  practicing  attorney  I've  ever  run  into  in 
19  years  realizes  that  the  petition  in  this  case  or  the  notice  of 
appeal  would  have  to  be  filed  and  then  you  look  at  the  grounds. 

It  would  be  ideal  to  have  it  another  way,  but  we're  dealing  with 
the  real  world  and  as  some  of  the  other  people  pointed  out,  some  of 
these  people  don't  even  know  that  half  the  time.  Even  Mr.  Roberts 
agreed  that  these  people  don't  know  what  happened  to  them,  and  if 
they  happened  to  be  fortunate  enough  to  wander  into  an  attorney's 
office  sometime  after  the  process  terminated  at  the  first  stage,  are 
you  going  to  stand  there  and  insist  they  bring  you  a  record? 

I  mean,  we're  dealing  in  the  real  world,  you  know. 

Mr.  Chairman,  this  is  not  knocking  any  of  the  witnesses.  You 
have  all  done  very  capable  jobs  and  so  have  many  of  the  witnesses 
that  have  been  here. 

We  must  be  smoking  euphoria.  I  cannot  believe  what  I  hear.  Ev- 
eryone wants  to  make  this  so  perfect  that  there's  no  way — no  way 
in  the  world — that  there's  going  to  be  any  mistake  made  by  INS, 
by  Customs,  by  the  court,  by  any  official,  by  the  country  or  by  the 
potential  deportee,  immigrant,  acceptee,  or  whatever  you  want  to 
call  them. 

I  cannot  believe  what  I'm  hearing.  How  in  heaven's  name  do  you 
think  we're  going  to  structure  the  best  document  mankind  has  ever 
seen  from  this  pile  of  major  problems  that  we  are  confronted  with? 

You  talk  about  wanting  now  to  go  and  have  it  run  from  the  time 
the  record  is  made,  when  you  know  very  well  90  percent  of  the 
people  you're  dealing  with  don't  even  speak  English.  I  can't  believe 
what  we're  talking  about. 

If  everyone  is  going  to  have  somebody  else's  oxen  gored  and  no- 
body's own  oxen  going  to  be  gored,  we're  going  to  wind  up  10  years 
down  the  road  and  Mr.  Mazzoli  will  have  less  hair  or  it  will  be  all 
gray. 

Mr.  Mazzoli.  Or  totally  bald. 

Mr.  Smith.  I  tell  you,  most  of  the  rest  of  us  will  have  jumped 
ship.  He's  the  only  one  that's  going  to  stay. 

Again,  this  is  not  a  knock.  I'm  sitting  here  and  what  I'm  hearing 
is  that  depressing.  I  cannot  believe  it.  It's  totally  depressing. 

Everyone  wants  to  have  their  own  little  narrow  interest  pre- 
served, and  it's  just  not  going  to  happen.  I  cannot  believe  that 
people  will  not  finally  understand  that  there's  got  to  be  a  great 
deal  of  latitude  when  you're  dealing  with  this  issue  because  right 
now  the  issue  is  being  framed  by  circumstances  rather  than  by 
statute,  and  we  want  to  bring  it  back  the  other  way  around. 

Now,  if  I'm  wrong,  Mr.  Chairman,  I  hope  everybody  contradicts 
me. 

Mr.  Mazzoli.  I  think  the  gentleman  could  not  have  said  it  better. 
I  hope  we  can  have  those  words  engraved  and  put  up  on  the  wall.  I 
think  the  gentleman  from  Florida  has  said  it  all. 
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The  gentleman  is  a  quick  study.  He's  been  here  2  months  and 
he's  perceived  exactly  what  is  going  on. 

I  have  said  it  before.  Everybody  is  looking  for  perfection  and  in 
the  real  world  in  which  we  live — and  I  don't  only  mean  just  on  the 
Hill,  I'm  talking  about  the  real  world  in  which  each  one  of  us 
lives — there  is  no  perfection. 

You  can't  find  perfection,  and  I  keep  asking  the  question,  is  the 
present  situation  better  than  the  future  situation  would  be  with 
this  bill  with  all  of  its  pimples  and  warts  and  imperfections?  I  sug- 
gest to  you  the  discrimination  is  so  rank  and  so  overwhelming  now, 
at  least,  that  anything  that  could  happen  unwittingly  and  unin- 
tended through  our  bill  is  a  piece  of  cake. 

I  suggest  to  you  that  the  overwhelming  evidence  is  that  people 
are  being  abused  and  oppressed  and  misused  and  treated  as  chattel 
right  now  today  within  arm's  length  of  the  Hill,  in  each  one  of  the 
towns  in  which  you  gentlemen  may  live,  and  this  bill  offers — and 
everybody  agrees  it's  a  monster — a  large  step  forward. 

Yet  we  may  not  ever  be  able  to  pass  this  thing  because  every- 
body says  yes,  they're  for  the  bill,  but  then  they  offer  this  long 
laundry  list — the  gentleman  has  pointed  out — of  defects.  So  when 
we  have  reached  the  end  of  our  day  and  our  friends  on  the  floor 
say  "But  Ron,  you  said  there  was  somebody  for  your  bill,"  and  I 
say  "Yes,  they  are,  the  immigration  lawyers  are  out  for  it,  the 
ACLU  is  for  it,  the  American  Bar  is  for  it,  except  they're  not  for 
this  part  of  it  and  that  part  of  it.  But  don't  worry  about  that,  they 
are  for  the  bill."  They  say,  "But  Ron,  that's  not  how  we  see  it.  We 
see  they're  against  your  bill."  I  say,  "Well,  you  know,  we'll  take 
our  chances." 

The  problem  is  that  if  we  reach  the  end  of  the  day,  the  legisla- 
tive process  day,  and  we  don't  pass  a  bill,  I  believe  we're  condemn- 
ing millions  of  people  in  America  to  a  fate  worse  than  death  in  a 
sense,  because  humanity  is  being  stripped  from  them,  their  dignity 
is  being  taken  away  from  them  every  single  moment  of  every 
single  day.  That  is  what  they're  going  to  be  facing  because  the  gen- 
tleman from  Florida  is  correct:  if  we  don't  do  it  now,  there  ain't 
nobody  going  to  be  coming  back  to  this  in  the  near  future  in  any 
comprehensive  way. 

If  we  don't  deal  with  this  in  a  symmetrical  form,  sensitive  and 
humane,  as  we  are  doing  now,  you're  going  to  get  something,  but 
it's  going  to  be  driven  down  your  throats  because  of  the  general 
pique  and  frustration  of  the  American  people  as  reflected  in  our 
members,  and  you're  going  to  get  something,  I  guarantee,  you  can 
really  write  volumes  and  reams  about  as  being  unfair  and  as  being 
one-sided. 

So  we  offer  you  an  imperfect  bill,  but  as  I  said  last  year,  it's  the 
least  imperfect  bill  that  anyone  of  us  has  seen,  and  unless  we  have 
help  from  people — and  we  appreciate  your  attendance  and  your  pa- 
tience today,  but  unless  we  have  help  from  people  who  are  willing 
to  swallow  hard  and  say,  "Look,  we  can  be  for  something  that  isn't 
perfect;  no  matter  what  our  membership  says,  we  can  be  for  some- 
thing that  isn't  perfect,"  we're  going  to  wind  up  without  getting  a 
bill,  and  I  think  our  country  is  going  to  be  worse  off. 

So  I  thank  the  gentleman  for  bringing  it  up. 

Mr.  Roberts.  Mr.  Chairman. 


1147 

Mr.  Mazzoli.  I  think  we  have  said  what  we  want  to  say.  Did  you 
have  a  question? 

I  think  the  question  was  preliminary  to  the  statement. 

Thank  you.  We  have  another  panel  and  they  are  on  a  very  short 
time  limit,  so  let  me  thank  you  again,  Mr.  Juceam,  Mr.  Irvine,  Mr. 
Roberts  and  Miss  Gonzalez  and  Mr.  Shattuck. 

Thank  you  for  your  help  and  we  appreciate  any  information  that 
you  can  send  us. 

Mr.  Juceam.  Mr.  Chairman,  just  in  closing,  I  think  we  all  appre- 
ciate your  remarks  and  those  of  Mr.  Smith.  I  didn't  propose  what  I 
think  Mr.  Smith  thought  I  proposed,  and  I  just  want  to  make  that 
clear. 

I  did  not  make  a  suggestion  that  the  appeals  run  forever. 

Mr.  Mazzoli.  Let  me  just  say,  if  you  sat  with  us — the  gentleman 
from  Florida  has  been  with  us  every  single  day  in  these  hearings — 
if  you  sat  with  us  through  all  this  7  days,  I  think  the  conclusion 
you  would  reach  would  be  the  conclusion  he  reached. 

Despite  the  subtleness  and  differences  and  nuances,  the  conclu- 
sion we  reached  is  that  certain  groups  are  not  going  to  be  for  the 
bill,  and  I  think  that  unfortunately  is  what  we  end  up  with.  But  we 
appreciate  your  help  and  look  forward  to  working  with  you. 

Mr.  Smith.  Would  the  chairman  yield?  All  I  want  to  say  is  this: 
What  frustrates  me — and  I  have  been  in  the  legislative  process  for 
years — is  that  everjrthing  that  is  coming  this  way  seems  to  contain 
one  fabric,  no  string  that  ties  it  all  together,  and  that  is  that  the 
bill  has  the  guts  to  be  absolutely  ever3^hing  everyone  wants,  be- 
cause that's  the  end  of  it. 

I  didn't  know  that  Congress  was  going  to  be  dismantled  after  this 
bill  is  passed. 

What  makes  anyone  who  is  involved  in  this  subject  believe  that 
Congress  cannot  come  back  later  on  and  fix  something?  The  chair- 
man has  indicated,  I  think  rather  pointedly:  "If  we  don't  do  some- 
thing now  the  chances  of  getting  it  made  better  are  worse  than  if 
we  do  something  now  and  then  come  back  and  take  a  product 
which  is  admittedly  somewhat  imperfect  and  then  fine-tune  it." 

If  you  don't  get  anything,  you're  never  going  to  get  anything.  If 
you  get  something,  I  pledge  to  you  I  will  be  here  to  fine-tune  that. 
Obviously,  there  will  be  problems. 

Miss  Gonzalez  raised  issues  with  sanctions  which  may  very  well 
be  true  in  her  area,  and  that's  another  problem.  From  place  to 
place  in  the  United  States,  the  problems  under  the  umbrella  of  the 
whole  situation  are  very  different. 

But  we've  got  to  start  somewhere,  and  this  Congress  is  going  to 
be  here  for  a  long  time.  Many  of  you  will  come  back  and  tell  us 
just  how  we  screwed  up  in  1982  or  1983,  and  that's  fine.  You're  en- 
titled to  it.  That's  what  I'm  waiting  for.  We  always  do  things  that 
are  less  than  perfect  the  first  time  around. 

Mr.  Mazzou.  I  think  my  friend  has  hit  it  again.  I  just  think  the 
situation  is  bad.  Everybody  agrees  with  me  to  make  it  better  and 
later  on  we'll  make  it  even  better  than  that. 

We  thank  you  all  very  much  and  look  forward  to  working  with 
you. 
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I  would  like  to  call  forth  our  next  panel.  I  understand  that  two 
members,  Senator  Robert!  and  Senator  Hill,  are  under  some  time 
constraints. 

Let  me  ask  you  to  take  the  center  two  seats,  and  then  I  would 
also  like  to  invite  Mr.  Deane  Dana,  member  of  the  Board  of  Super- 
visors, county  of  Los  Angeles;  Mr.  Matthew  Coffey,  executive  direc- 
tor of  the  National  Association  of  Counties;  and  Mr.  Jam.es  A. 
Krauskopfh,  commissioner  of  the  Human  Resources  Administra- 
tion of  the  city  of  New  York,  on  behalf  of  the  U.S.  Conference  of 
Mayors;  and  Mr.  David  Pingree,  secretary  of  the  Florida  Depart- 
ment of  Health  and  Rehabilitative  Services,  on  behalf  of  the  Na- 
tional Governors'  Association. 

Let  me  say,  first  of  all,  this  is  a  meeting  of  old  friends.  All  of  you 
have  been  here  before,  and  we  appreciate  all  of  you  being  here, 
particularly  those  coming  from  California  and  distant  States. 

I  recognize  Senator  Roberti  and  then  Senator  Hill,  who  have  to 
leave.  We  understand  they  have  a  time  problem. 

TESTIMONY  OF  HON.  DAVID  ROBERTI,  SENATOR,  CALIFORNIA 
STATE  SENATE,  ON  BEHALF  OF  THE  NATIONAL  CONFERENCE 
OF  STATE  LEGISLATURES,  ACCOMPANIED  BY  HON.  JOHN  HILL, 
SENATOR,  FLORIDA  STATE  SENATE;  DEANE  DANA,  MEMBER, 
BOARD  OF  SUPERVISORS,  COUNTY  OF  LOS  ANGELES;  MAT- 
THEW COFFEY,  EXECUTIVE  DIRECTOR.  NATIONAL  ASSOCI- 
ATION OF  COUNTIES;  JAMES  A.  KRAUSKOPFH,  COMMISSIONER, 
HUMAN  RESOURCES  ADMINISTRATION,  CITY  OF  NEW  YORK,  ON 
BEHALF  OF  THE  U.S.  CONFERENCE  OF  MAYORS;  AND  DAVID 
PINGREE,  SECRETARY,  FLORIDA  DEPARTMENT  OF  HEALTH 
AND  REHABILITATIVE  SERVICES,  ON  BEHALF  OF  THE  NATION- 
AL GOVERNORS'  ASSOCIATION 

Senator  Roberti.  Thank  you  very  much,  Mr.  Chairman,  distin- 
guished members  of  the  committee. 

I  am  testifying  on  behalf  of  the  National  Conference  of  State 
Legislatures  on  H.R.  1510,  and  the  NCSL  is  the  official  representa- 
tive of  the  Nation's  7,500  State  lawmakers. 

We  have  recently  formulated  a  task  force  on  refugee  and  immi- 
gration problems,  and  Senator  Hill  of  Miami,  Fla.,  whose  area  is 
one  of  the  most  severely  impacted,  is  also  a  member  of  the  commit- 
tee and  will  be  testifying. 

Our  task  force  was  created  last  July  and  has  been  charged  with 
the  responsibility  of  providing  information,  direction,  and  assist- 
ance to  State  legislatures  on  refugee  and  immigration  reform  prob- 
lems. 

Currently,  13  State  legislatures  are  represented — Arizona,  Cali- 
fornia, Colorado,  Florida,  Illinois,  and  Texas  being  those  that  par- 
ticipated the  longest.  We  will  be  meeting  next  month  to  revise  and 
update  NCSL  policy  on  immigration  reform  and  refugee  assistance 
and  will  be  certain  to  share  any  modifications  of  any  policy  posi- 
tions we  have  with  you. 

The  NCSL  supports  and  respects  your  desire  to  improve,  update, 
and  increase  the  effectiveness  of  the  Nation's  immigration  laws, 
and  we  also  share  your  concern  to  come  forward  with  a  law  that  is 
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of  first  impression  and  one  which,  obviously,  cannot  solve  all  the 
problems  before  us,  but  one  which  is  much  needed  by  all  of  us. 

We  commend  you  for  your  diligence  and  your  perseverance  in 
this  area,  and  we  hope  to  see  a  piece  of  legislation  because  the  leg- 
islation which  you  propose  is  better  than  the  current  situation. 

We  support  in  our  policy  position  an  equitable  system  of  legal 
immigration  and  an  effective  method  to  discourage  and  control  il- 
legal immigration  to  this  country. 

To  meet  these  goals,  the  NCSL  is  supportive  of  efforts  to  protect 
the  integrity  of  our  borders  and  also  to  discourage  employers  from 
knowingly  hiring  undocumented  workers. 

The  development  of  a  sound  immigration  policy  for  the  nation  is 
clearly  a  responsibility  of  the  Federal  Government,  however,  and 
the  impact  on  State  and  local  governments  must  be  addressed  and 
recognized. 

Obviously,  this  brings  us  to  a  recurring  refrain,  which  I  know 
you  hear  often  and  which,  you  know,  is  a  concern  of  ours — and 
that  is  money. 

NCSL  has  no  policy  on  legalization  at  this  time;  however,  we  do 
feel  that  if  legalization  is  to  become  a  reality.  State  and  local  gov- 
ernments must  be  fully  reimbursed  for  the  cost  of  providing  public 
assistance  and  health  care  to  newly  legalized  aliens  during  a  limit- 
ed transition  period. 

The  development  of  a  sound  and  effective  legalization  program 
must  be  built  upon  a  strong  partnership  between  the  Federal, 
State,  and  local  governments,  and  the  NCSL  is  pleased  that  the 
committee,  in  its  wisdom,  last  year  included  a  reimbursement  pro- 
vision in  the  bill  and  that  in  your  current  draft  of  this  year's  bill 
you  have  that  same  reimbursement  provision. 

We  hope  you  diligently  work  for  its  inclusion  as  the  legislation 
proceeds  in  Congress. 

NCSL  believes  the  temporary  reimbursement  program  provided 
in  the  Edwards  amendment  is  a  part  of  the  fundamental  partner- 
ship from  which  a  legalization  program  must  be  built. 

I  am  aware,  Mr.  Chairman,  that  despite  the  committee's  adop- 
tion of  the  Edwards  amendment,  some  members  have  major  reser- 
vations and  concerns  with  respect  to  the  provision.  We  hope  we  can 
maintain  your  support  on  the  Edwards  amendment  because  the 
block  grant  program  provided  for  in  the  Senate  bill  and  supported 
by  the  administration  is  unacceptable  and  inadequate. 

In  recent  testimony  before  the  subcommittee,  Attorney  General 
Smith  indicated  that  the  administration  is  opposed  to  the  Edwards 
amendment,  primarily  because  of  anticipated  costs  of  the  provision. 
The  administration  estimates  that  the  Edwards  amendment  and 
the  exception  to  the  Federal  benefit  ineligibility  provisions  in  the 
bill  would  cost  the  Federal  Government  approximately  $4  billion 
between  1984  and  1987,  while  the  block  grant  program  would  cost 
$1.7  billion. 

I  must  emphasize  that  the  Edwards  amendment  reflects  estimat- 
ed actual  costs,  while  the  block  grants  would  merely  offset  State 
and  local  costs  and  reflects  what  the  administration  is  willing  to 
spend,  regardless  of  real  costs. 

If,  in  fact,  the  Federal  Government,  however,  cannot  afford  to 
meet  the  costs  of  the  proposed  amnesty  program  because  of  the  na- 
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tional  economy,  then  it  is  reasonable  to  assume  the  State  and  local 
governments  cannot  either. 

The  National  Conference  of  State  Legislatures  recently  conduct- 
ed a  nationwide  survey  of  legislative  fiscal  officers  in  an  effort  to 
assess  the  fiscal  condition  of  the  States,  and  we  found  that  at  the 
end  of  the  current  year  19  States  projected  deficits  in  their  general 
funds  and  another  12  States  anticipate  having  a  year-end  balance 
of  only  1  percent  reserve;  35  States  have  reduced  spending  for  the 
current  fiscal  year. 

All  regions  of  the  country  have  been  affected  by  fiscal  miseries 
and  at  least  16  States  right  now  will  end  the  current  year  1983 
with  a  deficit  unless  present  policies  are  changed. 

Certainly,  new  immigration  and  the  influx  of  population  is  one  of 
the  major  causes  for  States  having  expanding  costs,  along  with  the 
recession.  Currently,  the  national  impact  of  slow  economic  growth 
and  high  unemployment  is  not  conducive  to  healthy  State  econo- 
mies. 

Therefore,  we  petition  you  and  appeal  to  you  to  maintain  the 
language  of  last  year's  bill,  currently  in  this  year's  bill,  and  give 
the  State  legislatures  full  funding. 

Speaking  also  on  behalf  of  our  organization  now.  Senator  Hill. 

Mr.  Mazzoli.  Thank  you  very  much,  Senator  Roberti. 

Senator  Hill,  you  are  recognized  for  5  minutes. 

Senator  Hill.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

It  is  an  honor  to  have  the  opportunity  to  appear  today  on  behalf 
of  the  National  Conference  of  State  Legislatures  to  share  my 
thoughts  with  you  regarding  the  Immigration  Reform  and  Control 
Act  of  1983,  H.R.  1510.  I  am  certain  you  are  aware  of  NCSL's  posi- 
tion on  behalf  of  some  7,500  representatives  of  State  governments. 

My  name  is  John  Hill.  I  am  senate  majority  leader  for  the  Flor- 
ida Senate  and  a  member  of  the  NCSL  Task  Force  on  Refugees  and 
Immigration. 

The  task  force  is  charged  with  responsibility  for  providing  infor- 
mation, direction,  and  assistance  to  State  legislatures  on  refugee 
and  immigration  reform  concerns. 

Thirteen  States  are  represented  in  this  group:  Arizona,  Califor- 
nia, Florida,  Illinois,  Louisiana,  Michigan,  Minnesota,  New  Jersey, 
New  York,  Oregon,  and  Pennsylvania.  I  am  basically  opposed  to 
amnesty  unless  we  can  be  assured  of  the  security  of  our  borders, 
and  this  feeling  is  perhaps  generated  by  the  fact  the  State  of  Flor- 
ida has  somewhere  in  the  neighborhood  of  8,000  miles  of  vulner- 
able shoreline  for  people  to  come  to  this  country. 

I  think  that  every  time  that  there  is  a  change  of  government  in 
South  America,  Florida  is  susceptible  to  an  influx  of  refugees.  We 
have  approximately  in  Dade  County  alone  between  725,000  to 
750,000  people. 

The  NCSL  supports  and  respects  your  desire  to  improve,  update, 
and  increase  the  effectiveness  of  the  nation's  immigration  laws.  I 
commend  all  of  you  for  your  diligence  and  perseverance  in  this 
area. 

NCSL  has  taken  no  position  on  the  denial  of  Federal  benefits  to 
persons  legalized  under  the  act,  although  we  believe  it  will  create  a 
greater  demand  for  State  and  local  assistance. 
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We  are  concerned  about  efforts  to  minimize  the  potential  impact 
of  the  legalization  program  on  State  and  local  governments  by  im- 
plying that  because  many  illegal  aliens  currently  residing  here  are 
employed  and  contributing  to  State  and  local  revenue  base.  State 
and  local  assistance  should  be  offset  in  some  way  to  account  for 
these  contributions. 

The  same  workers  who  contribute  to  the  State  and  local  rev- 
enues also  contribute  to  the  Federal  income  tax;  however,  they  will 
be  ineligible  for  most  forms  of  Federal  assistance.  While  the  Feder- 
al Government  can  clearly  deny  benefits  to  persons  legalized  under 
the  act,  there  is  some  question  as  to  whether  States,  even  if  author- 
ized by  Federal  legislation,  may  take  similar  action. 

Even  if  State  and  local  governments  may  deny  assistance  to  per- 
sons legalized  under  the  act,  it  is  unlikely  such  action  would  be 
taken. 

It  must  be  recognized  that  these  are  future  citizens  of  the  United 
States  and  residents  of  our  country.  We  cannot  afford  to  deny  basic 
and  fundamental  humanitarian  care  to  these  people,  nor  can  we 
afford  to  pay  for  this  assistance  out  of  budgets. 

The  administration  has  suggested  the  Edwards  amendment  pro- 
vides no  incentive  for  State  and  local  governments  to  control  pro- 
gram costs.  The  reimbursement  provisions  in  H.R.  1510  is  a  tempo- 
rary one. 

State  and  local  governments  will  ultimately  be  responsible  for 
the  cost  of  providing  assistance  to  persons  legalized  under  the  act, 
a  fact  which  I  believe  provides  great  incentive  for  States  and  local 
governments  to  carefully  scrutinize  any  program  used.  A  carefully 
monitored  program,  with  insufficient  funds,  however,  is  not  condu- 
cive to  the  development  of  an  equitable  or  humanitarian  legaliza- 
tion program. 

NCSL  is  not  seeking  reimbursement  as  a  financial  windfall.  We 
are  seeking  reasonable  financial  assistance  so  that  State  and  local 
governments  can  provide  a  humanitarian  environment  for  persons 
who  are  likely  to  become  full  U.S.  citizens. 

The  Attorney  General  characterized  a  portion  of  the  Edwards 
amendment  that  provides  for  assistance  to  impacted  school  districts 
as  unwarranted. 

The  children  and  young  adults  who  have  received  this  assistance 
are  likely  to  become  future  U.S.  citizens  also.  If  we  fail  to  provide 
adequate  educational  opportunities  to  them,  it  is  likely  that  they 
will  become  permanently  dependent  on  Federal,  State,  and/or  local 
assistance. 

The  education  assistance  provision  in  H.R.  1510  does  not  provide 
for  reimbursement  of  the  cost  of  educating  persons  legalized  under 
the  act.  NCSL  envisions  this  program  as  one  that  will  assist  the 
States  in  providing  special  educational  instruction  and  services  to 
persons  legalized  under  the  act. 

As  you  know,  the  educational  assistance  provision  is  subject  to 
appropriations  and  is  clearly  intended  to  offset  the  extraordinary 
costs  associated  with  providing  quality  educational  opportunities  to 
these  future  citizens. 

NCSL  commends  the  committee  for  including  such  provision  and 
would  urge  you  to  retain  this  important  provision  during  future  de- 
liberations on  H.R.  1510. 
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Finally,  there  has  been  little  discussion  of  how  the  actual  proc- 
essing of  applications  for  legalization  will  be  handled.  This  is  a 
matter  that  concerns  us  and  one  which  we  hope  you  will  work 
closely  with  the  Immigration  and  Naturalization  Service  on. 

NCSL  encourages  you  to  require  the  INS  to  work  closely  with 
groups  such  as  NCSL  as  well  as  state  and  local  officials  in  the  de- 
velopment of  this  processing  system.  If  the  legalization  system  is 
adopted,  it  is  imperative  that  State  and  local  government  officials 
be  kept  informed  of  the  matter. 

In  closing,  we  would  like  to  emphasize  that  NCSL  believes  that 
immigration  reform  is  necessary  and  that  action  should  be  taken. 
NCSL  must  be  insistent  on  reimbursement  provisions,  however,  be- 
cause we  believe  that  if  there  is  to  be  legalization,  full  reimburse- 
ment for  State  and  local  costs  within  the  limitations  of  the  Ed- 
wards amendment  is  an  integral  part  of  such  a  program. 

Very  basically,  I  believe  that  the  development  of  a  sound  immi- 
gration policy  for  the  Nation  of  course  is  clearly  a  responsibility  of 
the  Federal  Government. 

Finally,  immigration  must  provide  for  an  equitable  system  for 
legal  immigration  and  an  effective  method  to  discourage  and  con- 
trol illegal  immigration  in  this  country.  If  legalization  of  aliens  is 
to  become  a  reality,  State  and  local  governments  should  be  fully  re- 
imbursed. 

Mr.  Mazzoli.  Senator,  I  am  sorry  to  bother  you,  and  I  hate  to 
interrupt  you,  but  your  time  has  expired.  If  you  can  wrap  it  up  in  1 
minute. 

Senator  Hill.  I  have  one  other  item.  I  just  feel  if  the  Federal 
Government  cannot  provide  the  dollars  to  fund  the  program  be- 
cause of  the  state  of  the  economy  at  this  time,  I  don't  believe  it  is 
reasonable  to  feel  that  the  States  can  assume  that  responsibility. 

Thank  you,  Mr.  Chairman.  I  apologize  for  running  over. 

Mr.  Mazzoll  No,  no.  Thank  you  very  much.  You  gentlemen  have 
been  very  helpful,  and  to  concentrate  all  your  thoughts  in  5  min- 
utes is  almost  impossible. 

[The  complete  statement  follows:] 
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Mr.  Chairman  and  distinguished  members  of  the  committee^  it  is  indeed 
a  pleasure  to  appear  before  you  today  to  present  testimony  on  behalf  of  the 
National  Conference  of  State  Legislatures  (NCSL)  on  HR  1510,  the 
Immigration  Reform  and  Control  Act  of  1983-  NCSL  is  the  official 
representative  of  the  nation's  7500  state  law-makers  and  their  staffs.  I 
AM  Senator  David  Roberti,  President  Pro  Tem  of  the  California  State  Senate 
and  Chairman  of  the  recently  established  NCSL  Task  Force  on  Refugees  and 
Immigration-  Accompanying  me  today  is  Senator  John  Hill  of  Miami,  Florida 
who  serves  on  the  task  force-  The  NCSL  Task  Force  on  Refugees  and 
Immigration  was  created  last  July  and  is  charged  with  the  responsibility  of 
providing  information,  direction  and  assistance  to  state  legislatures  on 
refugee  and  immigration  reform  concerns-  Currently  thirteen  states 
(Arizona,  California,  Colorado,  Florida,  Illinois,  Louisiana,  Michigan, 
Minnesota,  New  Jersey,  New  York,  Oregon,  Pennsylvania,  and  Texas)  have 

MEMBERS  ON  THE  TASK  FORCE-  We  WILL  BE  MEETING  NEXT  MONTH  TO  REVISE  AND 
UPDATE  NCSL  POLICY  ON  REFUGEE  ASSISTANCE  AND  IMMIGRATION  REFORM  AND  WILL  BE 
CERTAIN  TO  SHARE  ANY  MODIFICATIONS  OF  OUR  POLICY  WITH  YOU- 

NCSL  SUPPORTS  AND  RESPECTS  YOUR  DESIRE  TO  IMPROVE,  UPDATE  AND  INCREASE 
THE  EFFECTIVENESS  OF  THE  NATION'S  IMMIGRATION  LAWS-  NCSL  COMMENDS  ALL  OF 
YOU  FOR  YOUR  DILLIGENCE  AND  PERSERVERENCE  IN  THIS  AREA  AND  LOOKS  FORWARD  TO 
WORKING  WITH  YOU  OVER  THE  COMING  MONTHS  ON  THIS  IMPORTANT  PIECE  OF 
LEGISLATION-  NCSL  BELIEVES  THAT  ULTIMAT€LY  THE  NATION'S  IMMIGRATION  POLICY 
MUST  PROVIDE  FOR: 

(1)  AN  EQUITABLE  SYSTEM  FOR  LEGAL  IMMIGRATION;  AND 
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(2)  AN  EFFECTIVE  METHOD  TO  DISCOURAGE  AND  CONTROL  ILLEGAL  IMMIGRATION 
TO  THIS  COUNTRY. 

To  MEET  THESE  GOALS,  NCSL  IS  SUPPORTIVE  OF  EFFORTS  TO  PROTECT  THE  INTEGRITY 
OF  OUR  BORDERS  AND  TO  DISCOURAGE  EMPLOYERS  FROM  KNOWINGLY  HIRING 
UNDOCUMENTED  WORKERS* 

The  DEVELOPMENT  OF  A  SOUND   IMMIGRATION  POLICY  FOR  THE  NATION  IS 

clearly  the  responsibility  of  the  federal  government,  however,  the  impact 
on  state  and  local  governments  must  be  recognized  and  addressed*  ncsl  has 
no  policy  on  legalization  at  this  time,  however,  we  do  feel  very  strongly 
that  if  legalization  is  to  become  a  reality,  state  and  local  governments 
should  be  fully  reimbursed  for  the  cost  of  providing  public  assistance  and 
health  care  to  newly  legalized  aliens  during  a  limited  transition  period- 
The  development  of  a  sound  and  effective  legalization  program  must  be  built 
UPON  a  strong  partnership  between  the  federal,  state  and  local  governments. 
NCSL  is  pleased  that  the  committee  in  its  wisdom  included  a  reimbursement 
provision  in  the  bill  it  reported  out  last  year  and  in  the  current  bill,  HR 
1510-  NCSL  believes  that  the  temporary  reimbursement  program  provided  for 
in  the  "Edward's  Amendment"  is  part  of  the  fundamental  partnership  from 
which  such  a  legalization  program  can  be  built.  I  AM  AWARE  Mr-  Chairman, 
that  despite  the  committee's  adoption  of  the  "Edward's  Amendment,"  that 
some  members  have  major  reservations- and  concerns  with  respect  to  the 

PROVISION.   We  hope  that  WE  CAN  MAINTAIN  YOUR  SUPPORT  ON  THE  "EdWARD'S 

Amendment,"  because  the  block  grant  program  provided  for  in  the  Senate 
bill,  and  supported  by  the  administration  is  unacceptable  and  inadequate* 
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In  recent  testimony  before  this  subcommittee.  Attorney  General  William 
French  Smith  indicated  that  the  Administration  is  opposed  to  the  "Edward's 
Amendment"  primarily  because  of  the  anticipated  cost  of  the  provision-  The 
Administration  estimates  the  "Edward's  Amendment"  and  the  exception  to 
federal  benefit  ineligibility  provisions  in  HR  1510  WOULD  COST  the  federal 

GOVERNMENT  APPROXIMATELY  $4-0  BILLION  BETWEEN  198^  AND  1987,  WHILE  THE 
BLOCK  GRANT  PROGRAM  WOULD  COST  $1-7  BILLION  OVER  THE  SAME  PERIOD-  I  MUST 
EMPHASIZE  THAT  THE  "EdWARD's  AMENDMENT"  REFLECTS  ESTIMATED  ACTUAL  COSTS, 
WHILE  THE  BLOCK  GRANT  WOULD  MERELY  "oFFSET"  STATE  AND  LOCAL  COSTS,  AND 
REFLECTS  WHAT  THE  AmINISTRATION  IS  WILLING  TO  SPEND  REGARDLESS  OF  THE  REAL 
COSTS-  If  IN  FACT  THE  FEDERAL  GOVERNMENT  CANNOT  AFFORD  TO  MEET  THE  COSTS 
OF  THE  PROPOSED  AMNESTY  PROGRAM,  BECAUSE  OF  THE  CURRENT  STATE  OF  THE 
NATIONAL  ECONOMY,  IS  IT  REASONABLE  TO  ASSUME  THAT  STATE  AND  LOCAL 
GOVERNMENTS  CAN?   I  THINK  NOT- 

NCSL  RECENTLY  CONDUCTED  A  NATIONWIDE  SURVEY  OF  LEGISLATIVE  FISCAL 
OFFICERS  IN  AN  EFFORT  TO  ASSESS  THE  FISCAL  CONDITION  OF  THE  STATES-  We 
FOUND  THAT: 

0    At  THE  END  OF  THE  CURRENT  FISCAL  YEAR,  19  STATES  PROJECT  DEFICITS 

in  their  general  funds  and  another  12  states  anticipate  having  a 
year-end  balance  of  1%  or  less  of  their  annual  general  fund 
,  spending; 

0   Thirty-five  states  have  reduced  spending  for  the  current  fiscal 

YEAR; 
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0  All  regions  of  the  country  have  been  affected  by  fiscal  miseries. 
At  least  two  states  in  each  of  the  nation's  eight  regions 
anticipate  ending  fiscal  year  1983  with  a  deficit  unless  present 
policies  are  changed- 

The  current  national  economic  picture  of  slow  economic  growth  and  high 
unemployment  is  not  conducive  to  healthy  state  economies,  therefore  NCSL  of 

COURSE  looks  forward  TO  ECONOMIC  RECOVERY  AND  SUPPORTS  REDUCING  THE  FEDERAL 

deficit.  However,  NCSL  does  not  support  the  shifting  of  costs  and 

RESPONSIBILITIES  FROM  THE  FEDERAL  GOVERNMENT  TO  STATE  AND  LOCAL  GOVERNMENTS 

AS  A  MEANS  TO  THAT  END* 

NCSL  HAS  TAKEN  NO  POSITION  ON  THE  DENIAL  OF  FEDERAL  BENEFITS  TO 
PERSONS  LEGALIZED  UNDER  THE  ACT,  ALTHOUGH  WE  BELIEVE  THAT  IT  WILL  CREATE  A 
GREATER  DEMAND  FOR  STATE  AND  LOCAL  ASSISTANCE-  We  ARE  CONCERNED  ABOUT 
EFFORTS  TO  MINIMIZE  THE  POTENTIAL  IMPACT  OF  THE  LEGALIZATION  PROGRAM  ON 
STATE  AND  LOCAL  GOVERNMENTS  BY  IMPLYING  THAT  BECAUSE  MANY  ILLEGAL  ALIENS 
CURRENTLY  RESIDING  HERE  ARE  EMPLOYED  AND  CONTRIBUTING  TO  STATE  AND  LOCAL 
REVENUE  BASES  THAT  STATE  AND  LOCAL  ASSISTANCE  SHOULD  BE  "oFFSET"  IN  SOME 
WAY  TO  ACCOUNT  FOR  THESE  CONTRIBUTIONS-   ThE  SAME  WORKERS  THAT  CONTRIBUTE 

to  state  and  local  revenues,  also  contribute  to  the  federal  income  tax, 
however  they  will  be  ineligible  for  most  forms  of  federal  assistance- 
While  the  federal  government  can  clearly' deny  benefits  to  persons  legalized 
UNDER  the  Act,  there  is  some  QUESTION  as  to  whether  states,  even  if 
authorized  by  federal  legislation,  may  take  similar  action-  even  if  state 
and  local  governments  may  deny  assistance  to  persons  legalized  under  the 
Act,  it  is  unlikely  such  an  action  would  be  taken-  It  must  be  recognized 
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THAT  THESE  ARE  FUTURE  CITIZENS  OF  THE  UNITED  STATES^  AND  RESIDENTS   OF   OUR 
COMMUNITIES-   WE   CANNOT  AFFORD  TO  DENY  BASIC  AND  FUNDAMENTAL   HUMANITARIAN 

care  to  these  people^  nor  can  we  afford  to  pay  for  this  assistance  out  of 
our  budgets- 

The  Administration   has  suggested  that  the  "Edward's  Amendment" 

PROVIDES   NO  incentive  FOR  STATE  AND  LOCAL  GOVERNMENTS  TO  CONTROL   PROGRAM 

COSTS.  The  reimbursement  provision  in  HR  1510  is  a  temporary  one-  State 

AND  local  GOVERNMENTS  WILL  ULTIMATELY  BE  RESPONSIBLE  FOR  THE  COST  OF 
PROVIDING  ASSISTANCE  TO  PERSONS  LEGALIZED  UNDER  THE  ACT^  A  FACT  WHICH  I 
BELIEVE  PROVIDES  GREAT  INCENTIVE  TO  STATE  AND  LOCAL  GOVERNMENTS  TO 
CAREFULLY  SCRUTINIZE  PROGRAM  USE-  A  CAREFULLY  MONITORED  PROGRAM  WITH 
INSUFFICIENT  FUNDS^  HOWEVER^  IS  NOT  CONDUCIVE  TO  THE  DEVELOPMENT  OF  AN 
EQUITABLE  OR  HUMANITARIAN  LEGALIZATION  PROGRAM-  NCSL  IS  NOT  SEEKING 
REIMBURSEMENT  AS  A  FINANCIAL  WINDFAU  -   WE  ARE  SEEKING  REASONABLE  FINANCIAL 

assistance  to  enable  state  and  local  governments  to  provide  a  humanitarian 
environment  for  persons  that  are  likely  to  become  full  united  states 
citizens- 

The  Attorney  General  characterized  the  portion  of'  the  "Edward's 
Amendment"  that  provides  for  assistance  to  impacted  school  districts  as 
"unwarranted-"  The  children  and  young  adults  who  would  receive  this 
assistance  are  likely  to  become  future  Uwited  States  citizens-  If  we  fail 
TO  provide  adequate  educational  opportunities  to  them,  it  is  likely  that 

THEY  will   become   PERMANENTLY  DEPENDENT  ON  FEDERAL,  STATE  AND/OR  LOCAL 

assistance-  The  education  assistance  provision  in  HR  1510  does  not  provide 

FOR  reimbursement  OF  THE  COST  OF  EDUCATING  PERSONS  LEGALIZED  UNDER  THE  ACT- 


1159 


ncsl  envisions  this  program  as  one  that  will  assist  the  states  in  providing 
special  educational  instruction  and  services  to  persons  legalized  under  the 
Act.  As  you  know,  the  education  assistance  provision  is  subject  to 
appropriations  and  is  clearly  intended  to  offset  the  extraordinary  costs 

associated  WITH  PROVIDING  QUALITY  EDUCATIONAL  OPPORTUNITIES  TO  THESE  FUTURE 

citizens.  ncsl  commends  the  committee  for  including  such  a  provision  and 
would  urge  you  to  retain  this  important  provision  during  future 
deliberations  on  hr  1510. 

Finally,  there  has  been  little  discussion  of  how  the  actual 

PROCESSING  OF  APPLICATIONS  FOR  LEGALIZATION  WILL  BE  HANDLED.  ThIS  IS  A 
MATTER  THAT  CONCERNS  US,  AND  ONE  WHICH  WE  HOPE  THAT  YOU  WILL  BE  WORKING 
CLOSELY  WITH  THE  IMMIGRATION  AND  NATURALIZATION  SERVICE  (INS)  ON.  NCSL 
ENCOURAGES  YOU  TO  REQUIRE  THE  INS  TO  WORK  CLOSELY  WITH  GROUPS  SUCH  AS  NCSL 
AS  WELL  AS  WITH  STATE  AND  LOCAL  OFFICIALS  IN  THE  DEVELOPMENT  OF  THIS 
PROCESSING  SYSTEM.  If  A  LEGALIZATION  PROGRAM  IS  ADOPTED,  IT  IS  IMPERATIVE 
THAT  STATE  AND  LOCAL  GOVERNMENT  OFFICIALS  ARE  KEPT  INFORMED  ON  THIS  MATTER. 

In  closing  we  would  like  to  emphasize  that  NCSL  believes  that 

IMMIGRATION  REFORM  IS  NECESSARY  AND  THAT  ACTION  SHOULD  BE  TAKEN-  NCSL  MUST 
BE  INSISTENT  ON  THE  REIMBURSEMENT  PROVISION,  HOWEVER,  BECAUSE  WE  BELIEVE 
THAT  IF  THERE  IS  TO  BE  LEGALIZATION  FULL  REIMBURSEMENT  FOR  STATE  AND  LOCAL 
COSTS  WITHIN  THE  LIMITATIONS  OF  THE  "EdWARD's  AMENDMENT"   IS   AN   INTEGRAL 

part  of  such  a  program. 

On  behalf  of  the  National  Conference  of  State  Legislatures,  we  thank 

YOU  for  this  OPPORTUNITY  TO  SHARE  OUR  VIEWS  AND  CONCERNS  WITH  YOU  AND  LOOK 
forward  to  working  WITH  YOU  DURING  THE  COMING  MONTHS   ON  THIS   AND  OTHER 
AREAS   OF  MUTUAL  CONCERN  AND  INTEREST.   We  WOULD  BE  GLAD  TO  ANSWER  ANY 
QUESTIONS  YOU  MAY  HAVE. 
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Mr.  Mazzoli.  Let  me  ask  two  questions.  Mr.  Dana,  are  you  under 
the  same  time  constraints  your  colleagues  are? 

Mr.  Dana.  No. 

Mr.  Mazzoli.  Would  you  gentlemen  mind  if  we  let  them  respond 
before  your  presentations? 

The  second  thing  I  would  like  to  say  before  I  yield  to  my  friend 
from  Florida  who  has  some  time  constraints,  let  me  just  suggest  to 
you,  Senator  Roberti  and  Senator  Hill,  the  State  of  California  and 
the  State  of  Florida  are  very  well  represented  on  this  committee. 
Congressman  Lungren  is  now  a  ranking  member  and  has  been 
zealous  about  representing  the  interests  of  California,  as  well  as 
the  Nation.  Our  new  member,  Larry  Smith,  and  Bill  McCollum 
have  been,  as  all  of  us  know  who  have  followed  the  bill,  ardent 
about  the  particular  interests  of  Florida.  So  I  think  that  you  can 
carry  it  back  to  the  respective  assemblies  of  the  State  house,  the 
fact  that  those  two  States  are  always  thought  of  by  the  subcommit- 
tee, especially  where  there  is  a  special  need  that  is  brought  to  our 
attention. 

So  with  that  I  yield  to  my  friend  from  Florida. 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  don't  have  any  ques- 
tions. A  lot  of  the  things  that  have  been  developed  by  NCSL  on  the 
end,  the  people  on  the  panel  over  the  years,  are  concerns  I  have 
worked  with.  I  would  just  say,  Senator  Hill  and  Mr.  Pingree  are 
very  valued  members  of  the  Florida  government.  Mr.  Pingree  has 
been  a  very  valued  member  of  the  Government  for  quite  a  long 
time,  and  Senator  Hill  and  I  worked  very  closely  on  several  issues 
in  the  legislature  together.  I  just  want  to  say,  in  general,  that  we 
understand  the  problems.  The  Attorney  General  was  here,  and  I 
asked  specific  questions  about  the  block  grant  program  and  the 
problem  with  the  fact  when  the  money  runs  out,  and  the  people 
don't  get  the  humanitarian  needs,  you're  right  there  on  the  firing 
line.  You're  in  the  cities  and  counties  and  in  the  State.  If  you  are 
going  to  provide  the  programs,  provide  the  welfare,  provide  the 
medical  care  and  the  other  things,  you  have  to  provide,  and  there 
is  no  reimbursement,  there's  going  to  come  a  point  where  you  are 
going  to  have  to  start  making  harder  decision  than  you  ever 
wanted  to  make  before. 

We  understand  that,  and  there  are  those  of  us  that  do  not  agree 
with  the  approach  the  administration  is  taking.  We  want  you  to 
understand  that. 

I  meant  to  make  that  observation  to  the  other  panel  as  well.  It  is 
not  only  from  the  end  of  the  legislation  that  is  important,  but  on 
the  other  end,  if  we  pass  it,  and  it's  not  enforced,  if  it's  not  funded, 
all  of  it  is  going  to  turn  into  an  unfortunate  morass.  So  I  would 
suggest  that  there  are  those  in  this  Congress  at  this  moment,  and 
plenty  of  us,  I  believe,  who  want  to  do  what  we  can  to  aid  not  only 
in  making  the  statutory  requirements  such  that  everybody  can  live 
with  them  and  benefit,  but  also  make  sure  the  money  is  available 
to  you  who  have  to  be  able  to  fund  this  situation  to  make  sure  you 
have  it,  in  order  to  perpetuate  a  solution  to  the  problem  rather 
than  to  add  to  the  problem. 

With  that,  I  will  take  my  leave,  and  I  apologize. 

Mr.  Mazzoli.  Thank  you  very  much.  Congressman,  and  I  yield  to 
my  friend  from  California,  Mr.  Lungren. 
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Mr.  LuNGREN.  Thank  you,  Mr.  Chairman. 

Thank  you,  both  Senator  Robert!  and  Senator  Hill,  for  being 
here.  I  have  a  particular  question  for  Senator  Hill  based  on  one  of 
the  statements  he  made.  I  hope  you  will  respond  as  well.  You  talk 
about  the  fact  that  the  Federal  Government  in  both  our  bill  and 
the  Senate  bill  have  said,  those  who  are  involved  in  the  legalization 
program  will  be  for  an  appointed  time  disabled  from  receiving  Fed- 
eral benefits,  and  you  then  state  your  concern  that  these  benefits 
will  have  to  be  carried  for  that  time  by  State  and  local  govern- 
ments. 

You  do  make  passing  reference  to  the  fact  that  in  the  House  bill 
it  has  my  amendment,  which  allows  the  State  and  the  local  govern- 
ment to  do  the  same,  based  on  a  reading  of  Supreme  Court  cases, 
which  you  have  said  that  States  can't  do  this,  because  that  is 
within  the  jurisdiction  of  the  Federal  Government,  but  leaving  the 
clear  impression,  if  the  Federal  Government  grants  you  that  au- 
thority that  you  could  do  it. 

We  all  know  that  the  Supreme  Court  being  the  way  it  is,  that 
they  could  change  their  mind  when  presented  with  that  question, 
but  then  you  go  on  to  say,  even  if  State  and  local  governments  may 
deny  assistance  to  persons  legalized  under  the  act,  it's  unlikely 
such  an  action  would  be  taken.  It  must  be  recognized  as  future  citi- 
zens of  the  United  States,  et  cetera,  et  cetera. 

Let  me  just  give  you  some  of  the  thinking  that  went  into  that, 
and  then  ask  you  to  respond.  We  are  trying  to  build  a  consensus 
for  legalization.  I  firmly  believe  that's  the  only  way  you  can  do  it. 
You  can't  round  up  a  large  number  of  people  and  send  them  home, 
particularly  when  they're  attracted  here  by  a  de  facto  border.  We 
said  there  wasn't  one,  but  we  have  relied  on  foreign  labor  for  at 
least  100  years.  That  being  the  case,  however,  we  also  wanted  to 
make  sure  in  any  legalization  program— and  I  use  that  word  advi- 
sedly; it  doesn't  mean  when  you  get  your  toe  across  the  border 
you're  here  and  everything  is  OK. 

We  wanted  to  construct  a  legalization  program  which  was,  by  its 
design,  not  an  additional  attraction  for  others  to  come  across  the 
border,  as  soon  as  this  program  gets  into  effect,  waiting  the  next 
legalization  program.  If  we  take  for  an  assumption,  which  I  be- 
lieve—that most  of  them  come  here  to  work,  the  thought  was  that 
we  would  not  produce  an  additional  attraction,  that  is,  of  welfare 
acceptance  and  dependence,  legally,  and  that  we  would  try  to 
follow  a  precept  in  the  law,  which  says  that  if  you're  to  come  here 
as  a  permanent  resident  alien  under  normal  circumstances 
through  the  regular  route,  you  are  not  to  be  a  public  charge,  that 
is,  you  have  responsibility,  you're  not  supposed  to  be  a  public 
charge. 

So  taking  into  account  all  of  those  things,  we  tried  to  construct  a 
piece  of  legislation  which  said,  (a)  the  Federal  Government  will 
deny  benefits,  except  of  an  emergency  medical  nature  or  public 
health  nature,  and  (b)  the  local  and  State  governments  would  do 
the  same,  because  we  are  convinced  most  of  these  people  are  work- 
ing, and  we  did  not  want  to  make  exceptions  for  those  individuals 
who  are  only  coming  here  to  seek  welfare,  as  small  as  that  group 
may  be— and  I  think  it  is  a  small  group— because  that,  in  effect,  is 
a  slap  in  the  face  of  those  millions  of  people  around  the  world  who 
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have  been  waiting  through  the  legal  procedures  to  come  through 
with  their  proper  numbers. 

That's  not  just  people  from  the  Philippines  or  people  from 
Europe,  many  hundreds  of  thousands  of  people  from  Mexico  and 
other  places  in  Central  and  South  America. 

So,  with  that  in  mind,  could  you  comment  a  little  further  on 
your  statement  that  you  don't  think  State  and  local  government 
would  take  action? 

Senator  Hill.  Well,  the  situation  that  I  can  speak  to,  perhaps  in 
Florida  more  specifically.  Congressman,  but  the  problem  has  been, 
coming  back  to  the  same  thing,  money.  Certainly,  there  have  been 
humanitarian  considerations  that  had  to  be  given  as  well.  Florida, 
at  the  present  time,  while  it  has  been  a  donor  State  for  so  many 
years,  we  are  coming  up  with  our  first  revenue  shortfall  expecta- 
tions at  the  present  time.  I  don't  think  that  the  statement  is  put- 
ting it  out  of  context.  The  way  it  sounds,  it  can  be,  perhaps  quite 
that  way,  but  I  really  find  it  most  difficult  with  us  in  the  situation 
we  are  having  now,  in  trying  to  raise  money. 

We  have  a  number  of  problems.  We  have  an  increase  in  popula- 
tion projected  through  the  1980's  to  somewhere  around  12  million 
people  in  the  State  of  Florida  by  1990,  and  between  14  and  16  mil- 
lion by  the  year  2000.  This  is  without  immigration.  This  is  just  an 
influx  of  primarily,  I  guess,  retirees,  people  from  this  country 
moving  to  Florida  for  better  climate,  which  brings  up  another  prob- 
lem. 17.3  percent  of  our  population  in  the  State  of  Florida  is  retir- 
ees. If  you  use  the  Federal  median  of  15.3  percent,  the  national 
average,  we've  got  somewhere  around  258,000  senior  citizens  in  our 
State,  really,  that  are  impoverished,  actually  on  pensions.  They 
cannot  afford  the  tax  base  necessary  to  provide  all  the  revenue 
needed. 

Mr.  LuNGREN.  I  understand  that.  Maybe  I  didn't  direct  my  ques- 
tion very  specifically.  My  question  was,  do  you  think  there  is  some- 
thing wrong  with  disabling?  That  is,  saying  these  people  who  come 
to  the  legalization  program  cannot  receive  welfare,  basic  assistance 
and  medical  assistance,  other  than  that  of  an  emergency  nature  or 
public  nature,  which  we  suggest  can  be  done  on  the  Federal  level 
and  give  you  authority  on  the  State  and  local  level? 

Senator  Hill.  No;  I  would  not  think  so. 

Senator  Roberti.  I  guess,  to  my  mind,  it  would  depend  on  the 
problem.  Last  year  we  had  a  program  in  which  the  Southern  Cali- 
fornia illegal  refugee  population  could  qualify  immediately  on  a 
type  of  unemployment  insurance  that  was  unique  to  the  State,  and 
we  found  only  either  refugees  or  illegals  were  qualified,  so  we  abol- 
ished that,  and  I  thought  that  was  the  proper  thing  to  do. 

In  the  health  area,  it  really  depends  on  what  or  how  we  would 
define  an  emergency  health  service,  and  I  would  say,  basically  in 
my  own  mind,  most  health  services  should  be  made  available  to 
people  who  are  in  our  country,  and  that's  probably  where  I  draw 
the  line  in  my  own  mind.  I  would  say  other  kinds  of  welfare  assist- 
ance should  be  restricted,  and  I  see  no  problem  with  the  hiatus.  In 
fact,  we  have  been  operating  on  that  basis  in  California. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  Florida. 
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Mr.  McCoLLUM.  While  I  haven't  had  the  pleasure  to  serve  in  the 
State  legislature  with  Senator  Hill,  I  am  happy  to  have  him  here, 
and  I  do  admire  his  work  and  appreciate  his  testimony  today,  being 
a  fellow  Floridian  and  a  fellow  legislator  in  this  case. 

I  have  a  couple  of  questions  and,  like  Congressman  Smith,  I  may 
not  be  able  to  stay  throughout. 

What  I  am  going  to  ask.  Senator  Hill,  I  would  hope  that  Mr.  Pm- 
gree,  when  he  gets  to  answer  questions,  might  be  able  to  respond  to 
these  questions  as  well. 

You  commented  on  the  prohibition  in  this  bill,  the  idea  to  stop- 
ping the  flow  of  folks  coming  in  here  is  fully  operational  in  our 
new  bill,  before  we  get  to  the  legalization.  I  think  I  read  into  what 
you  are  saying,  you  do  not  want  to  see  legalization  maybe  at  all. 

I  personally  don't  favor  it,  but  at  the  very  least,  if  we  did  it,  and 
time  takes  effect  in  this  bill  for— employer  sanctions  and  other  pro- 
visions of  law  enforcement,  and  so  on— that,  in  fact,  will  illustrate 
we're  stopping  the  flow  of  folks  coming  in  and  are  not  creating  any 
magnet  effect,  and  so  forth. 

That  partly  embodied  my  concerns  with  the  idea  of  using  a  regis- 
try date,  which  I  don't  know  if  you're  familiar  with.  Senator,  but  in 
the  bill  now  pending  before  us,  we  have  a  sort  of  a  legalization 
that,  under  an  old  provision  of  a  law  back  in  1948  said,  if  you  were 
here  on  a  certain  date,  you  would  be  allowed  to  stay  here,  provid- 
ing you  met  some  certain  requirements.  This  is  subject  to  Approval 
by  the  Attorney  General. 

We  are  moving  the  registry  date  up  to  1973,  unrelated  to  the  le- 
galization or  amnesty,  and  my  personal  views  have  been,  for  some 
time,  that  that  is  sufficient,  but  I  find  it  an  intriguing  idea,  which  I 
think  I  heard  in  your  testimony,  and  I  know  I  have  seen  in  Mr. 
Pingree's  coming  up,  that  perhaps  we  could  build  into  this  legisla- 
tion—into the  legalization  legislation— a  trigger  mechanism  for  le- 
galization down  the  road  after  other  factors  have  been  built  in. 

Did  you  yourself  indicate  that  in  your  testimony? 

Senator  Hill.  Well,  I  agree  with  the  Congressman  from  Califor- 
nia a  moment  ago.  The  thing  that  I  think  is  of  primary  concern  is 
the  fact  that  if  this  is  not  done  and  handled  in  such  a  manner  that 
we  would  not  encourage  a  large  influx  of  aliens  at  a  later  time.  I 
come  back  to  the  bill  and  the  idea  of  what  Representative  Smith 
was  saying  earlier,  that  we  can't  love  the  bill  to  death  to  make  it 
perfect.  I  understand  that. 

I  think  something  essentially  outside  the  bill  must  be  done, 
giving  an  assurance  that  once  this  becomes  world  knowledge,  that 
now  there  have  been  people  that  have  come  here  illegally,  have 
managed  to  avoid  the  law,  in  our  country,  now,  they  are  going  to 
be  given  status  here.  I  think  that  is  going  to  be  encourage  others 
throughout  the  world  that  want  to  come  to  the  United  States  very 
badly  to  take  the  same  risks.  They  did  it  once,  and  they  will  do  it 
again,  and  the  only  thing  I  would  feel  would  be  a  deterrent  to  that 
would  be  the  idea  we  can  really  secure  our  borders  to  such  an 
extent  that  we  would  certainly  greatly  reduce  the  numbers  that 
are  coming  across. 

Mr.  McCoLLUM.  I  agree  very  much  with  that,  and  later  on  when 
I  am  not  here  Mr.  Pingree  can  elaborate  on  that  in  his  testimony. 
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I  have  one  question  for  both  senators,  and  then  I  am  going  to 
yield  back  my  time.  It  has  to  do  with  the  area  of  block  grants,  pri- 
marily concerned  with  state  level  funds.  I  have  been  on  this  com- 
mittee for  a  long  time  and  have  been  a  very  strong  advocate  of  re- 
imbursement to  the  States.  The  suggestion  has  been  made  that 
there  may  be  some  room  for  compromise  with  the  administration 
in  this  battle  over  reimbursement  and  block  grants. 

First,  is  what  we  have  in  our  bill  now  or  maybe  what  Mr.  Ed- 
wards proposed  last  time.  Second,  is  the  idea  is  that  maybe  the 
states  will  accept,  not  willingly  but  accept  some  matching  fund  con- 
cept, whereby  perhaps  the  Federal  Government  contributed  80  per- 
cent and  the  States  contributed  20  percent.  That's  not  a  figure  that 
has  been  given  to  us.  I  am  just  throwing  that  figure  out  as  an  ex- 
ample. 

Would  that  in  any  way  be  something  that  the  legislature  in  Flor- 
ida or  California  would  consider  as  a  viable  alternative,  if  we 
reached  some  compromise? 

Then  later  I'd  like  Mr.  Pingree,  when  he  gets  his  chance,  to  com- 
ment on  this. 

Senator  Hill.  If  I  remember  correctly— and  Senator  Roberti  can 
correct  me  if  I  am  wrong — but  it  seems  to  me  the  position  of  the 
NCSL  is  not  the  block  grant  type.  Florida  is  somewhat  accustomed 
to  matching  grants,  by  the  very  action  we  have  taken  with  our  De- 
partment of  Transportation  in  the  building  of  roads  in  those  areas. 
But  I  think  they  would  perhaps— and  I  really  can't  speak  for  the 
legislature — prefer  that. 

It's  my  own  personal  opinion,  I  think  the  matching  grant.  The 
idea  of  block  grants,  where  it  just  is  so  much  money  and  it's  that, 
when  it  runs  out,  it's  tough.  Sometimes  it's  not  taken  into  consider- 
ation—all the  facts  involved— and  it's  really  not  sufficient  to  cover 
the  entire  program. 

Mr.  McCoLLUM.  Thank  you. 

Senator  Roberti.  Well,  I  have  my  preference.  I  would  prefer  full 
reimbursement.  Now  you're  talking  about  block  grants  or  matching 
grant  based  on  some  80/20  formula.  I  would  tend  to  agree  with 
Senator  Hill.  Our  experience  with  block  grants  has  not  been  a 
happy  one,  and  hence,  if  I  have  my  own  preference,  speaking  only 
for  myself— not  for  the  State  legislature  or  the  NCSL— I  would  say 
I  prefer  a  matching  formula,  even  though  in  terms  of  real  dollars 
the  upfront  formula  amounts  to  the  same  amount  of  money. 

We  just  would  sense  we  would  be  more  comfortable  with  that. 
All  that  said  and  done,  we  favor  full  reimbursement. 

Mr.  McCoLLUM.  Well,  I  do  too.  I  just  wanted  to  inquire. 

Thank  you,  Mr.  Chairman.  I  know  my  time  has  expired. 

Mr.  Mazzoli.  Thank  you.  Let  me  yield  myself  5  minutes.  I  have 
just  a  couple  of  questions. 

We'll  probably  battle  this  thing  out  about  block  grant  versus  100 
percent  reimbursement  for  a  while.  I  hope  I  can  find  some  answers. 
But  let  me  ask  you  this  question,  Senator,  and  you  also.  Senator.  I 
don't  find  it  too  difficult  to  understand  why  you  want  to  be  reim- 
bursed for  the  costs  which  might  occur  by  reason  of  legalization, 
and  since,  if  we  are  wrong,  that  these  people  are  hard  workers  and 
probably  won't  become  a  burden— but  if  we  are  wrong,  why  should 
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we  provide  reimbursement  or  assistance  for  those  costs  that  might 
be  borne  without  any  connection  to  their  legal  status? 

For  example,  the  Supreme  Court  has  said  that  Texas  must  edu- 
cate the  children  of  people  here  without  documents.  Now  the 
amendment,  as  I  understand  it,  also  includes  an  educational  com- 
ponent. Now,  do  you  think  that  that  is  something  that  the  Federal 
Government  ought  to  pay,  or  is  it  something  the  State  should  pay 

for? 

Senator  Roberti.  I  would  think  it  is  something  that  the  Federal 
Government  should  pay  for,  pursuant  to  the  Supreme  Court  deci- 
sion, which  I  grant,  the  Congress  has  no  direct  control  over.  How- 
ever, the  whole  fact  of  the  presence  of  the  immigrants  is  in  re- 
sponse to  not  necessarily  the  Federal  policy  but  our  relationship 
with  other  nations,  and  I  would  say  it's  far  more  a  Federal  problem 
that  ours,  at  least  over  the  immediate  first  few  years. 

Mr.  Mazzoli.  Will  the  Senator  yield?  Do  you  see  a  difference  be- 
tween our  reimbursement  for  the  cost  attendant  upon  these  people 
who  become  legal  residents  of  the  country  and  costs  which  you  now 
should  bear  because  of  what  the  court  says  you  should  do  for 
people,  regardless  of  whether  or  not  they're  here  illegally? 

Senator  Roberti.  Mr.  Chairman,  if  I  understand  your  question 
correctly,  my  feeling  would  be  that  if  someone  most  recently  came 
here,  I  feel,  number  one,  the  Federal  Government  is  responsible  for 
that.  While  the  Federal  Government  is  responsible  for  the  fact  that 
we  have  these  aliens  here  and  residents  in  the  country  for  a  long 
period  of  time,  nevertheless,  I  think  we  would  be  correct  in  saying 
that  they  have  paid  taxes  and  contributed  to  the  community.  I 
think  you  are  correct  in  that  instance.  I  would  not  feel  that  the 
Federal  Government  should  have  to  pay  for  the  education  of  the 
children  if  the  people  have  been  active  in  producing  within  the 
community  itself. 

Mr.  Mazzoli.  I  guess.  Senator  Roberti,  the  point  is,  the  fact 
they're  here  at  all  shows  is  a  breakdown  of  Federal  policy,  which 
means  that  even  though  the  Court  says  you  have  to  pay  to  educate 
the  children,  it's  still  a  Federal  responsibility.  You  think  the  Ed- 
wards amendment  isn't  too  broad,  because  they  wouldn't  even  be 
here  in  the  first  place,  if  the  Federal  Government  policy  worked. 

Senator  Roberti.  The  Government  says  the  Border  Patrol  will 
patrol  the  border,  and  it  is  the  responsibility  of  the  Federal  Gov- 
ernment. There  is  absolutely  nothing  the  State  can  do  in  this  area. 

Mr.  Mazzoli.  OK,  let  me  ask  you  this.  What  would  be  the  differ- 
ence then?  What  happens  if  relatives  of  people  who  are  now  Cali- 
fornia citizens  of  the  United  States  and  residents  in  California 
have  their  relatives  come  in  through  the  immigration  laws?  Do  you 
think  the  Federal  Government  has  any  responsibility  to  reimburse 
States  for  any  costs  attendant  to  the  care  or  assistance  extended  to 
permanent  residents  coming  in  via  the  preference  system? 

Senator  Roberti.  If  the  permanent  resident  called  for  the  nonres- 
ident, and  this  was  directly— and,  in  fact,  the  permanent  resident 
was  in  charge  of  the  nonresident,  I  would  suspect  that,  yes,  you  do 
have  the  responsibility,  but  it  is  mitigated. 

Mr.  Mazzoli.  Don't  get  me  wrong.  In  other  words,  a  U.S.  citizen 
living  in  Los  Angeles  petitions  through  the  immigration  laws  for 
family  members,  and  through  the  immigration   laws  the  family 
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members  come  in  as  permanent  residents,  but  those  family  mem- 
bers immediately  go  on  welfare,  despite  the  public  charge.  They  im- 
mediately proffer  themselves  to  the  California  system  of  higher 
education,  and  so  forth. 

Do  you  think,  carrying  this  idea  of  reimbursement  a  step  further, 
do  you  think  the  Government  owes  California  any  help,  or  Florida, 
for  costs  attendant  to  immigrants  who  come? 

Senator  Roberti.  I  would  say  some  rough  rule  of  thumb,  yes, 
some  national  average.  California  provides  certain  kinds  of  assist- 
ance that  are  unique,  and  in  a  way  particular  to  our  State  and  not 
to  any  other  State.  That's  one  thing  which  I  don't  think  the  Feder- 
al Government  necessarily  has  to  be  obligated  on,  but  some  base 
amounts  of  money  in  an  area  such  as  that,  yes,  I  would  say  would 
be  a  responsibility. 

Mr.  Mazzoli.  You  won't  have  to  be  reimbursed,  for  instance,  if 
the  person  comes  in  and  goes  to  Los  Angeles  and  goes  on  welfare. 
You  don't  get  reimbursed,  except  there  is  a  federal  participation  in 
some  welfare  costs. 

Senator  Roberti.  That's  become  much  less  so. 

Mr.  Mazzoli.  Senator  Hill,  how  do  you  see  that?  Do  we  owe  any 
assistance  to  Florida  for  costs  it  bears  because  of  people  who  come 
through  the  immigration  system? 

Senator  Hill.  Mr.  Chairman,  I  was  thinking  perhaps  in  terms  of 
extraordinary  costs,  and  while  I  made  my  remarks,  I  wasn't  think- 
ing of  everyday  school  costs,  in  that  respect. 

Mr.  Mazzoli.  Because  you're  not  now  reimbursed  for  those,  and 
the  National  Association  of  State  Legislatures  doesn't  have  any 
plan  for  asking  us  to  do  something  like  that. 

Senator  Hill.  In  the  education  system  in  Dade  County,  for  the 
bilingual  Latin  children  that  come  in,  is  in  debt  a  considerable 
amount  of  money.  This  has  been  the  case  over  years.  I  think  we 
would  deserve  something.  I've  tried  to  be  fair  also  to  the  Federal 
Goverment.  I  don't  think  the  Federal  Government  should  pick  up 
everj^hing,  or  if  there  is  an  area  where  its  really  not  justified.  Ba- 
sically, though,  the  opinion  is,  you  know,  the  Federal  Government 
is  the  one  responsible.  Again,  as  Senator  Roberti  said,  for  the  bor- 
ders, and  realize  again,  if  you're  looking  at  it  realistically,  how  in 
God's  name  are  we  going  to  protect  the  thousands  of  miles  of 
border  that  we  have? 

Mr.  Mazzoli.  Let  me  ask  this  other  question,  and  you  can 
answer  it  first.  Senator,  since  the  mike  is  there. 

Do  you  believe  that  there  will  be  a  tendency  on  the  part  of 
people  once  they  are  legalized  to  seek  assistance,  or  do  you  believe, 
as  many  argue,  because  these  people  are  workers,  they  are  not 
really  going  to  be  present  in  the  welfare  system  of  the  States  to  the 
extent  that  the  regular  U.S.  population  is?  How  do  you  see  that? 

Senator  Hill.  Mr.  Chairman,  I  think  we  are  living  in  a  time 
when  there  is  a  lot  of  public  sentiment  for  the  Government  to  take 
care  of  you  from  cradle  to  grave,  and  the  fact  that  someone  else  is 
getting  that  benefit  and  they  are  not  getting  the  benefit,  you 
should  get  it  also.  I  think  this  is  one  of  the  problems  that  we  have 
in  our  society  today — a  basic  problem.  I  can't  really  say  whether 
these  people  will  be  more  prone  to  run  out  and  to  start  taking 
whatever  Government  contribution  they  could  get,  but  I  just  find  I 
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will  have  to  try  to  answer  that  in  a  general  vein,  and  I  think  the 
work  ethic  has  suffered  greatly  in  the  years  I  have  been  here— 52 
years.  But  we  just  seem  to  find  that  as  a  problern. 

Our  communities  are  segmented,  and  that's  something  else. 
That's  a  problem.  I  don't  know  how  exactly  that  would  fit  in. 

Mr.  Mazzoli.  So  you  feel  that  generally,  while  there  is  no  way  to 
look  at  the  future,  the  States,  just  as  a  matter  of  prudence,  ought 
to  seek  some  assistance  in  the  event  the  people  become  welfare  re- 
cipients. 

Senator  Roberti,  how  do  you  see  that? 

Senator  Roberti.  I  would  say  that,  realistically,  it's  more  difficult 
for  an  illegal  to  get  onto  the  welfare  system  at  any  point.  The  fact 
of  the  matter  is,  human  nature  being  what  it  is,  there  is  really  no 
difference  between  an  illegal  who  seeks  to  be  on  the  welfare  system 
and  someone  else,  and  to  the  extent  they  may  be  able  to  do  so,  the 
motivation  would  be  there,  just  the  same.  It's  just  more  difficult. 
Mr.  Mazzoli.  So  you  think  if  you  take  away  the  difficulty,  the 
motivation  will  then  take  over? 

Senator  Roberti.  I  think,  realistically,  there  would  be  no  reason 
to  segregate  two  types  of  population  and  say  there  would  be  a  dif- 
ferent motivation. 

Mr.  Mazzoli.  My  time  has  expired.  I  know  the  gentlemen  have  a 
time  problem.  You  have  been  very  helpful.  Senator  Hill  and  Sena- 
tor Roberti.  'Thank  you  very  much. 

Let  me  now  recognize  for  5  minutes,  Mr.  Deane  Dana  of  the  Los 
Angeles  County  Board  of  Supervisors,  who  has  been  active  in  the 
subject  for  a  long  time. 

Mr.  Dana,  you  are  recognized  for  5  minutes,  and  we  will  go 
around  the  panel  and  come  back  with  questions. 

Mr.  Dana.  Mr.  Chairman,  members  of  the  subcommittee. 
I  am  Deane  Dana,  supervisor  of  Los  Angeles  County. 
I  would  like  to  thank  you  for  this  opportunity  to  discuss  with  you 
the  unanimous  position  of  the  Los  Angeles  County  Board  of  Super- 
visors on  the  proposed  Immigration  Reform  and  Control  Act  of 
1983,  H.R.  1510. 

As  a  county  with  900,000  illegal  aliens,  some  20  percent  of  the 
undocumented  population  in  this  country,  the  board  of  supervisors 
has  an  active  and  urgent  interest  in  passage  of  immigration 
reform. 

The  board  recognizes  that  the  Immigration  Reform  and  Control 
Act  of  1983  represents  a  desperately  needed  control  over  our  bor- 
ders and  a  unique  opportunity  to  help  those  who  have  sought 
refuge  within  those  borders. 

In  flying  out  to  Washington  last  night,  I  was  with  Al  Rizzo,  the 
regional  INS  Western  Region  Director.  He  gave  me  some  of  the  fig- 
ures we're  faced  with. 

Last  year,  apprehensions  were  some  20,000  to  25,000  every  month 
in  the  Chula  Vista  sector,  which  is  the  San  Diego  area.  The  smug- 
glers were  about  160— in  that  general  range. 

Starting  in  the  month  of  January,  there  were  39,199,  and  388 
smugglers  were  apprehended. 
In  February,  it  was  over  40,000. 

Based  upon  the  middle  of  March,  we  are  running  at  the  50,000 
rate. 
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This  is  absolutely  astounding. 

I  spoke  a  moment  ago  of  opportunities  provided  by  immigration 
reform.  Obviously,  a  strengthening  of  the  border  patrol  is  not  only 
an  opportunity,  but  a  necessity.  So,  too,  are  the  proposed  sanctions 
against  employers  who  knowingly  hire  future  undocumented  work- 
ers. 

Unless  access  to  jobs  is  stiffly  denied  to  future  undocumented 
aliens,  immigration  reform  will  not  succeed. 

However,  it  is  within  the  amnesty  phase  of  the  legislation  that 
perhaps  the  opportunity  with  the  greatest  potential  to  alien  and 
citizen  alike  resides — namely,  medical  screening. 

It  has  been  brought  to  my  attention  that  a  miniamnesty  program 
now  underway  in  the  Virgin  Islands  requires  all  newly  arriving  im- 
migrants and  the  newly  legalized  aliens  to  secure  a  medical  exami- 
nation, an  X-ray,  and  a  blood  test. 

I  assume  the  same  rules  will  apply  under  the  proposed  legisla- 
tion. 

The  alien,  not  the  Government,  pays  for  these  services.  The  costs 
range  from  $65  to  $90  each. 

What  we  have  here,  in  short,  is  a  once-in-a-lifetime  opportunity 
for  a  health  screening  of  1  to  3  million  aliens,  at  their  expense. 
And  while  these  aliens  are  with  a  physician,  let's  see  that  they  re- 
ceive polio  vaccine,  diphtheria,  and  tetanus  shots  and,  where  appro- 
priate, measles,  mumps,  and  rubella  shots. 

The  current  set  of  medical  requirements  meets  the  provisions  of 
the  law — along  lines  established  half  a  century  ago — but  do  not  do 
much  good  for  the  individuals  concerned. 

May  I,  Mr.  Chairman,  respectfully  suggest  that  your  staff  contact 
the  Public  Health  Service  on  this  expanded  medical  screening  op- 
portunity. 

As  with  any  opportunity,  there  are  problems  to  be  faced  and  re- 
solved. Reimbursement  to  local  governments  impacted  by  Immigra- 
tion Reform  is  a  key  problem.  That  is  why  Los  Angeles  County 
favors  H.R.  1510's  reimbursement  language  over  S.  529's  block- 
grant  language. 

Legalization  will  have  a  direct  increased  cost  impact  on  local  gov- 
ernments, especially  counties  with  general  assistance  programs, 
well  beyond  any  financial  contribution  made  by  undocumented 
workers. 

The  Senate's  block  grant  formula  has  major  flaws,  and  we  would 
not  support  that. 

I  agree  with  everything  Senator  Roberti  said  in  connection  with 
this. 

The  potential  for  100-percent  reimbursement,  subject  to  available 
appropriations,  as  contained  in  the  House  version  of  the  legislation, 
is  an  essential  protection  for  local  governments. 

In  Los  Angeles  County,  we  are  faced  with  a  potential  budget 
shortfall  of  approximately  $93.6  million  in  the  fiscal  year  beginning 
July  1,  1983. 

We  already  know  that  in  the  second  year  of  legalization  our  gen- 
eral assistance  costs  would  increase  by  $32  million,  and  would  rise 
by  $108  million  during  the  first  3  years.  The  legislation  will  add 
$20  million  each  year  to  the  $80  million  in  unreimbursed  health 
services  to  currently  undocumented  workers. 
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This  $80  million  is  all  from  local  property  tax  funds. 

The  Supreme  Court  has  ruled  specifically  on  this,  that  we  have 
to  provide  this  service.  It  is  currently  our  yearly  budget  shortfall 
that  we  struggle  with. 

To  put  it  as  straightforwardly  as  possible,  David  North's  projec- 
tions indicate  Los  Angeles  County  will  go  broke  within  3  years  if 
there  is  no  reimbursement  for  costs  incurred  in  implementing  this 
bill.  This  is  why  Los  Angeles  County  cannot  support  a  bill  that 
does  not  provide  for  reimbursement. 

Taxes  paid  by  current  illegal  aliens  are  largely  to  social  security 
and  income  taxes.  These  funds  go  to  Washington  and  Sacramento, 
not  the  counties. 

I  know  there  is  a  belief  that  Los  Angeles  County  receives  sub- 
stantial taxes  and  revenue  sharing  because  illegal  aliens  are 
present.  However,  the  current  revenue  sharing  is  $76  million  a 
year. 

The  Census  Bureau  is  about  to  announce  that  the  illegal  popula- 
tion nationwide  is  2  million.  If  even  1  out  of  every  5  of  those  who 
were  counted — 400,000 — were  in  Los  Angeles  County,  that  would 
account  for  no  more  than  $5  million  in  revenue  sharing  funds. 

We  also  have  one  other  item.  We  need  to  disqualify  the  newly 
legalized  from  receiving  general  assistance  during  their  waiting 
period.  I  would  urge  you  to  support  language  that  would  mandate 
the  following  stamp  on  the  identification  cards  of  the  newly  legal- 
ized: 

"Authorized  to  work,  but  not  authorized  to  receive  cash  assist- 
ance and  subject  to  deportation  if  such  assistance  is  received." 

We  do  support  unemployment  insurance  benefits  for  newly  docu- 
mented persons. 

We  feel  comprehensive  health  care  should  be  provided  to  the  H^ 
temporary  worker  program. 

But,  basically,  we  back  your  bill  and  we  think  it's  absolutely  im- 
perative. 

[The  complete  statement  follows:] 
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Chairman  Mazzoli,  Honorable  Members  of  the  House  Judiciary 
Subcommittee  on  Immigration,  Refugees  and  International  Law,  I  am 
Supervisor  Deane  Dana  of  Los  Angeles  County.   I  would  like  to 
thank  you  for  this  opportunity  to  discuss  with  you  the  position 
of  the  Lo8  Angeles  County  Board  of  Supervisors  on  the  proposed 
Immigration  Reform  and  Control  Act  of  1983,  H.R.  1510. 

As  a  County  with  900,000  illegal  aliens,  some  20  percent  of 
the  undocumented  population  in  this  country,  the  Board  of 
Supervisors  has  an  active  and  urgent  interest  in  passage  of 
Immigration  Reform.   The  Board  recognizes  that  the  Immigration 
Reform  and  Control  Act  of  1983  represents  a  desparately  needed 
control  over  our  borders,  and  a  unique  opportunity  to  help  those 
who  have  sought  refuge  within  those  borders. 

The  need  for  stronger  border  control  was  dramatically 
illustrated  during  the  first  16  days  of  this  past  January,  a 
period  when  18,900  aliens  were  arrested  attempting  to  enter  the 
country  illegally  in  the  Chula  Vista  Sector  in  Southern 
California.  That  was  a  72  percent  increase  over  the  same  period, 
and  points  to  a  million  arrest  total  for  this  year,  the  first 
time  in  2  9  years  arrests  will  have  been  that  high. 

But  I  spoke  a  moment  ago  of  opportunities  provided  by 
Immigration  Reform.   Obviously,  a  strengthening  of  the  Border 
Patrol  is  not  only  an  opportunity,  but  a  necessity.   So,  too,  are 
the  proposed  sanctions  against  employers  who  knowingly  hire 
future  undocumented  workers.   Unless  acceaa  to  jobs  is  stiffly 
denied  to  future  undocumented  aliens  Immigration  Reform  will  not 
succeed . 

However,  it  is  within  the  amnesty  phase  of  the  legislation 
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that  perhaps  the  opportunity  with  the  greatest  potential  to  alien 
and  citizen  alike  resides —  namely,  nedical  screening.   It  has 
been  brought  to  my  attention  that  a  mini-amnesty  program  now 
under  way  in  the  Virgin  Islands  requires  all  arriving  immigrants 
and  the  newly-legalized  aliens  to  secure  a  medical  examination, 
an  X-ray,  and  a  blood  test.   I  assume  the . same  rules  will  apply 
under  the  proposed  legalization.   And  the  alien,  not  the  govern 
ment,  pays  for  these  services.   The  costs  range  from  $65  to  $90 
each. 

What  we  have  here,  in  short,  Is  a  once-ln-a-lifetime 
opportunity  for  a  health  screening  of  one  to  three  million 
aliens,  at  their  expense.   And  while  these  aliens  are  with  a 
physician,  let's  see  that  they  receive  polio  vaccine,  diptheria 
and  tetanus  shots,  and  where  appropriate,  measles,  mumps  and 

rubella  shots. 

We  almost  have  measles  conquored,  but  as  the  recent  outbreak 
in  Indiana  demonstrates,  there  are  still  many  vulnerable  people. 
No  child  is  allowed  in  any  public  school  in  the  country  without" 
these  shots —  the  same  requirement  is  needed  of  the  newly  legal 
ized. 

The  current  set  of  medical  requirements  meets  the  provisions 
of  the  law—  along  lines  established  half  a  century  ago—  but  do 
not  do  much  good  for  the  individuals  concerned. 

Mr.  Chairman,  may  I  respectfully  suggest  that  your  staff 
contact  the  Public  Health  Service  on  this  expanded  medical 
screening  opportunity. 

As  with  any  opportunity,  there  are  problems  to  be  faced  and 
resolved.   Reimbursement  to  local  governments  impacted  by 
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Inunigration  Reform  is  a  key  problem.  That  la  why  Loa  Angelea 
County  favors  H.R.  1510 's  reimburaement  language  over  S  529 'a 
block  grant  language. 

Legalization  will  have  a  direct  increased  cost  Impact  on 
local  governments,  especially  counties  with  general  assistance 
programs,  well  beyond  any  financial  contribution  made  by 
undocumented  workers.   The  Senate's  block  grant  formula  has  two 
major  flaws; 

The  actual  health  and  welfare  expenditures  incurred  by  a 
state  may  not  correspond  to  the  number  of  legalized 
aliens  within  it.   Just  as  with  the  general  population, 
the  welfare  dependancy  rates  of  legalized  aliens  are 
likely  to  vary  significantly  between  states.   Instead  of 
allocating  federal  funds  on  the  basis  of  the  number  of 
legalized  aliens,  a  more  equitable  approach  would 
directly  tie  the  level  of  federal  aid  to  actual  costs, 
as  in  the  House  bill. 

The  second  flaw  results  from  interpreting  "net 
expenditures"  to  mean  that  state  and  local  taxes  paid  by 
legal  ized  aliens  would  be  deducted  from  welfare  and 
health  care  expenditures  in  allocating  federal  funds  to 
states  and  localities.   This  concept  ignores  the  fact 
legalized  aliens  make  use  of  many  Other  state  and  local 
services,  in  addition  to  health  and  welfare. 
I  might  add,  it  would  be  impossible  to  accurately 
estimate  the  amount  of  local  taxes  paid  by  legalized 
aliens. 
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The  potential  for  100  percent  reimbursement,  subject  to 
available  appropriations,  as  contained  in  the  House  version  of 
the  legislation,  is  an  essential  protection  for  local  govern 
mente.   To  illustrate,  Los  Angeles  County  faces  a  potential 
budget  shortfall  of  approximately  $93.6  million  in  the  fiscal 
year  beginning  July  1,  1983. 

We  already  know  that  in  the  second  year  of  legalization  our 
general  assistance  costs  would  increase  by  $32  million,  and  would 
rise  by  $108  million  during  the  first  three  years.   The 
legislation  will  add  $20  million  each  year  to  the  $80  million  in 
unreimbursed  health  service*  to  currently  undocumented  workers. 

To  put  it  as  straightforwardly  as  possible,  David  North's 
projections  indicate  Lob  Angeles  County  will  go  broke  within 
three  years,  if  there  is  no  reimbursement  for  costs  Incurred  in 
implementing  this  bill.   That  is  Why  Los  Angeles  County  cannot 
support  a  bill  that  does  not  provide  for  reimbursement. 

Taxes  paid  by  current  illegal  aliens  are  largely  to  Social 
Security  and  income  taxes.   These  funds  go  to  Washington  and 
Sacramento,  not  to  the  counties.   I  know  there  is  a  belief  that 
Lob  Angeles  County  receives  substantial  taxes  and  revenue  sharing 
because  illegal  aliens  are  present.   However,  the  current  revenue 
sharing  level  is  $76  million  a  year.   The  Census  Bureau  is  about 
to  announce  that  the  illegal  population  nationwide  la  two 
million.   If  even  one  out  of  every  five  of  those  who  were 
counted....   400,000....  were  in  Los  Angeles  County,  that  would 
account  for  no  more  than  $5  million  in  revenue  sharing  funds. 

While  reimbursement  la  critical,  federal  relief  is  also  need 
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ed  to  disqualify  the  newly  legalized  from  receiving  general  as 
sistance  during  their  waiting  period.   I  would  respectfully  urge 
the  Chairman  and  Honorable  Members  of  this  Subcommittee  to 
support  language  that  would  mandate  the  following  stamp  on  the 
identification  cards  of  the  newly-legalizedt 

"Authorized  to  work,  but  not  authorized  to  receive  case 
assistance  and  subject  to  deportation  if  such  assistance 
is  received." 

The  Loa  Angeles  County  Board  of  Supervisors  has  unanimously 
voted  to  seek  clarifying  language  in  the  Immigration  Act  that 
assures  access  to  eligibility  to  Unemployment  Insurance  benefits 
for  newly  documented  persons. 

Further,  the  Board  supports  an  additional  amendment  requiring 
en^loyer-provided  comprehensive  health,  care  coverage  for  all 
workers  entering  the  county  under  the  H-2  Temporary  Worker 
program. 

Let  me  close  by  also  urging  you  to  create  regional  eommieione 
to  advise  the  Attorney  General  and  the  Commissioner  of  the  U.S. 
Immigration  and  Naturalization  Service  on  the  impact  and 
iitqpleraentation  of  this  legislation. 

First-hand  observation  in  high-impact  areas  by  these  regional 
commissions  can  speed  detection  of  flaws,  and  equally  hasten 
suggested  solutions. 

In  summary,  the  Board  of  Supervisors  believes  the  Immigration 
Reform  and  Control  Act  of  1983  embodies  long-needed  changes,  and 
represents  a  major,  positive  movement  toward  an  effective 
national  immigration  policy.   Thank  you  for  this  opportunity  to 
discuss  this  key  issue. 
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Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Dana.  I  appreciate  your 
condensing  your  remarks  on  a  subject  this  broad,  but  it  gives  us  a 
chance  then  to  give  you  some  questions. 

Mr.  David  Pingree  is  recognized  for  5  minutes. 

Mr.  Pingree.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  the  opportunity  to  be  here  today  to  present  testimony  on 
behalf  of  Governor  Bob  Graham  and  the  National  Governors'  Asso- 
ciation. 

Repeatedly,  the  Governors  of  this  Nation  have  proclaimed  the 
critical  need  for  this  country  to  regain  and  maintain  control  of  its 
borders.  To  do  this,  immigration  reform  is  crucial. 

The  Governors  are  grateful  for  the  tireless  efforts  of  this  subcom- 
mitee  on  behalf  of  a  strong  and  just  immigration  statute.  Further- 
more, they  are  fully  committed  to  assisting  you  in  overhauling  and 
transforming  this  country's  immigration  system  and  processes. 

While  there  are  numerous  issues  that  relate  to  immigration 
reform,  I  will  comment  briefly  on  the  following  concerns:  Legaliza- 
tion, employer  sanctions,  the  asylum  and  exclusion  process,  legal 
immigration  reform,  and  presidential  emergency  power. 

Although  the  National  Governors'  Association  has  not  adopted  a 
formal,  definitive  position  on  legalization,  the  Governors  have  ex- 
pressed two  grave  reservations  about  the  consequences  of  such  a 
program. 

Legalizing  the  status  of  illegal  aliens  could  make  a  huge  number 
of  people — perhaps  several  million — eligible  for  assistance  they 
could  not  claim  under  their  former  illegal  status. 

While  the  House  bill  would  allow  State  and  local  governments  to 
make  legalized  aliens  ineligible  for  cash  and  medical  assistance, 
that  very  same  provision  raises  two  fundamental  questions: 

First,  would  such  an  exclusion  stand  the  test  of  constitutional 
challenge? 

Second,  who,  in  fact,  would  bear  the  responsibility  for  providing 
necessary  assistance? 

State  and  local  governments  cannot — and  should  not,  as  Senators 
Roberti  and  Hill  said — be  asked  to  take  the  risks  associated  with 
such  unanswered  questions.  It  is  the  Federal  Government's  obliga- 
tion to  accept  responsibility  for  all  costs  related  to  any  services 
needed  by  legalized  aliens. 

We  can  and  do  support  the  current  House  language,  however. 
Anything  less  than  that  is  clearly  unacceptable. 

Another  concern  of  the  National  Governors'  Association  is  that 
the  flow  of  illegal  aliens  into  the  United  States  after  legalization 
would  continue  unabated,  and  the  potential  for  ongoing  illegal  im- 
migration will  not  diminish  until  there  is  in  place  an  effective, 
workable,  and  enforceable  national  immigration  law  and  policy. 

The  Governors  maintain  that  legalization  should  be  considered 
only  after  the  U.S.  Attorney  General — or  perhaps,  even  better,  an 
independent  arm  of  Congress,  such  as  the  General  Accounting 
Office — certifies  to  Congress  that  new  measures  to  stop  illegal  im- 
migration are,  in  fact,  working  and  being  enforced. 

In  essence,  the  Governors  want  some  assurance  that  the  Immi- 
gration Reform  Act,  once  enacted,  is  fully  operational  before  the  le- 
galization section  of  the  law  would  be  triggered. 
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As  you  know,  Mr.  Chairman,  Florida  and  Governor  Graham 
were  not  in  favor  of  legalization  last  year.  We  were  adamant  in 
that  opposition. 

We  have  attempted  to  find  a  position  that  allows  us  to  support 
legalization  and  this  bill  fully.  That  is  why  we  have  come  down  in 
support  of  a  triggering  mechanism. 

I  think  Congressman  Mica  from  Florida  has  also  indicated  that  a 
triggering  mechanism  would  allow  him  to  shift  his  position. 

The  Governor  has  contacted  every  member  of  the  Florida  con- 
gressional delegation,  asking  for  this  shift  in  position. 

Employer  sanctions  are  also  an  issue  of  concern.  The  Governors 
believe  that  one  of  the  most  effective  means  for  controlling  illegal 
immigration  is  to  reduce  the  economic  incentive  of  jobs  luring  il- 
legal immigrants  across  our  borders. 

The  incentive  can  be  eliminated  by  prohibiting  employment  of  il- 
legal aliens.  However,  the  enforcement  mechanisms  should  not 
shift  undue  administrative  burdens  to  employers.  Further,  the 
system  must  include  safeguards  to  prevent  discrimination  against 
hiring  minority  workers  because  of  unwarranted  suspicion. 

The  National  Governors'  Association  sees  a  critical  need  to  pro- 
vide a  fair  and  expeditious  review  of  asylum  cases.  Estimates  indi- 
cate that  there  currently  is  a  backlog  of  more  than  140,000  people 
awaiting  asylum  proceedings,  and  this  does  not  include  the  thou- 
sands of  Cuban  and  Haitian  entrants.  Clearly,  the  existing  system 
is  woefully  inadequate. 

Concerning  legal  immigration,  the  National  Governors'  Associ- 
ation recognizes  this  country's  repsonsibility  to  continue  accepting 
immigrants  at  a  generous  level.  But  the  Governors  also  recognize 
that  our  Nation  no  longer  has  unlimited  frontiers  or  unceasing 
public  resources. 

Therefore,  the  Governors  support  control  of  legal  immigration  at 
a  level  consistent  with  our  national  interest  under  a  ceiling  adjust- 
ed periodically  as  conditions  warrant. 

My  final  point  this  afternoon  addresses  the  issue  of  presidential 
emergency  authority. 

The  National  Governors'  Association  supports  the  proposal  to 
provide  the  President  with  necessary  emergency  authority  to  act 
quickly  and  decisively  in  the  face  of  an  unexpected  mass  immigra- 
tion of  people  seeking  asylum  in  this  country. 

Governor  Graham,  in  addition,  feels  that  the  issue  of  emergency 
authority  is  interrelated  to  the  matter  of  contingency  planning. 
Florida  is  a  state  that  knows  all  too  well  the  consequences  of  not 
having  a  detailed  contingency  plan  when  faced  by  an  unprecedent- 
ed mass  immigration. 

Therefore,  the  Governor  feels  that  comprehensive  review  of  any 
contingency  plan  by  representatives  of  state  and  local  governments 
is  essential. 

I  would  say  that,  unfortunately,  although  we  have  had  numerous 
meetings  with  officials  in  the  Administration  on  the  matter,  we  do 
not  yet  have  a  signed-off,  approved  contingency  plan.  We  have  not 
had  the  meetings  that  were  promised  relative  to  a  contingency 
plan.  Our  fear  is  that,  from  the  point  of  view  of  State  and  local  gov- 
ernments, if  there  were  a  mass  influx  today,  we  would  not  be  in 
much  better  shape  than  we  were  in  1980. 
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On  behalf  of  the  National  Governors'  Association,  Governor 
Graham,  and  myself,  I  thank  you  for  the  opportunity  to  be  here 
today. 

[The  complete  statement  follows:] 
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Mr.'  Chairman,  members  of  the  Committee.  Thank  you 
for  the  opportunity  to  be  here  today  to  present  testimony 
on  behalf  of  governor  graham  and  the  national  governors' 
Association. 

Repeatedly',  the  governors  of  this  nation  have 
proclaimed  the  critical  need  for  this  country  to  regain 
and  maintain  control  of  its  borders^  to  do  this', 
immigration  reform  is  crucial.'  the  governors  are  grateful 
for  the  tireless. efforts  of  this  subcommittee  on  behalf  of 
a  strong  and  just  immigration  statute.'  furthermore,  they 
are  fully  committed  to  assisting  you  in  overhauling  and 
transforming  this  country's  immigration  system  and 
processes.' 

While  there  are  numerous  issues  that  relate  to 
Immigration  Reform!  this  afternoon,  I  will  comment  briefly 

on  following  CONCERNS:  LEGALIZATION,  EMPLOYER  SANCTIONS', 
THE  ASYLUM  AND  EXCLUSION  PROCESS,  LEGAL  IMMIGRATION 
reform!  AND  PRESIDENTIAL  EMERGENCY  POWEr!    ALTHOUGH  THE 

National  Governors'  Association  has  not  adopted  a  formal, 
definitive  position  on  legalization,  the  governors  have 

expressed  two  grave  RESERVATIONS  ABOUT  THE  CONSEQUENCES  OF 
SUCH  A  PROGRAM. 
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Legalizing  the  status  of  illegal  aliens  could  make  a 
huge  number  of  people— perhaps  several  million— eligible 
for  assistance  they  could  not  claim  under  their  former 

mrGT^L  STATUS.' 

While  the  House  bill  would  allow  state  and  local 
governments  to  make  legalized  aliens  rnmtstbii  for  cash 
and  medical  assistance^  that  very  same  provision  raises 

TWO  FUNDAMEj^TAL  QUESTIONS:   FiRST",  WOULD  SUCH  AN  EXCLUSION 

stand  the  test  of  constitutional  challenge?  second,  who, 
in  fact^  would  •  bear  the  responsibility  for  providing 
necessary  assistance? 

State  and  local  governments  cannot— and  should 
not— be  asked  to  take  the  risks  associated  with  such 

UNANSWERED  QUESTIONS.    It  IS  THE  FEDERAL  GOVERNMENT'S 

obligation  to  accept  responsibility  for  all  costs  related 
to  eel  services  needed  by  legalized  aliens. 

The  House  bill  dmi  authorize  the  payment  of  state 
and  local  costs  associated  with  legalization.'  however^ 
the  governors  preferred  the  language  in  representative 
Edwards'  original  amendment,  which  would  make  state  and 

LOCAL  government  REIMBURSEMENT  AN  ENTITLEMENT. 
NONTHELESS,   WE  CAN  AND  DO  SUPPORT  THE  CURRENT  HOUSE 
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LANGUAGE,   BUT   ANYTHING   LESS   THAN   THAT   IS   CLEARLY 
UNACCEPTABLE. 

The    FEDERAL    GOVERNMENT    SHOULD    NOT  — IT    MUST 

not— abdicate  its  responsibility  for  totally  funding 
services  extended  to  legalized  aliens.  otherwise  state 
and  local  governments  would  have  to  bear  the  brunt  of 
inordinate  costs  resulting  from  legalization— a  burden  for 
which  they  have  no  legal  responsibility  or  obligation.' 

Another   concern  of   the   National   Governors' 

Association  is  that  the  flow  of  illegal  aliens  into  the 

u.s.'  after  legalization  would  continue  unabated.  perhaps 

even  increase.'  the  potential  for  ongoing  illegal 
immigration  will  not  diminish  until  there  is  in  place  an 

effective^  workable  and  enforceable  national  immigration 
law  and  policy^ 

The  governors  maintain  that  legalization  should  be 
considered  only  after  the  u.s."  attorney  general— or 

perhaps  even  BETTER^  THE  GENERAL  ACCOUNTING 
OFFICE--CERTIFIES  TO  CONGRESS  THAT  NEW  MEASURES  TO  STOP 
ILLEGAL  IMMIGRATION  ARE,  IN  FACT,  WORKING  AND  BEING 
ENFORCED.   IN  ESSENCE,  THE  GOVERNORS  WANT  SOME  ASSURANCE 


1183 


THAT  THE  IMMIGRATION  REFORM  ACT,  ONCE  ENACTED.  IS  FULLY 
OPERATIONAL  BEFORE  THE  LEGALIZATION  SECTION  OF  THE  LAW 
WOULD  BE  TRIGGERED.' 

The  GOVERNORS  DO  NOT  WANT  THE   UNITED  STATES  TO 

continue  sending  signals  to  the  people  of  the  caribbean. 
Central  America  and  other  parts  of  the  world  that  if  only 

THEY  CAN  reach  OUR  SHORES'.  THEY  WILL  BE  PERMITTED  TO  STAY, 
EVENTUALLY  ^ granted  LEGAL  STATUS^   AND  ULTIMATELY  MADE 

citizens. 

Employer  sanctions  are  also  an  issue  of  concern.'  The 
governors  believe  that  one  of  the  most  effective  means  for 

controlling  ILLEGAL  IMMIGRATION  IS  TO  REDUCE  THE  ECONOMIC 
INCENTIVE  OF  JOBS  LURING  ILLEGAL  IMMIGRANTS  ACROSS  OUR 
BORDERS. 

The  INCENTIVE  CAN  BE  ELIMINATED  BY  PROHIBITING 
EMPLOYMENT  OF  ILLEGAL  ALIENS.'  HOWEVER.  THE  ENFORCEMENT 
MECHANISMS  DEVELOPED  SHOULD  NOT  SHIFT  UNDUE  ADMINISTRATIVE 
BURDENS  TO  EMPLOYERS.  FURTHER^  THE  SYSTEM  MUST  INCLUDE 
SAFEGUARDS  TO  PREVENT  DISCRIMINATION  AGAINST  HIRING 
MINORITY  WORKERS  BECAUSE  OF  UNWARRANTED  SUSPICION. 
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The  National  Governors'  Association  sees  a  critical 

NEED  TO  provide  A  FAIR  AND  EXPEDITIOUS  REVIEW  OF  ASYLUM 

CASES.   Estimates  indicate  that  there  currently  is  a 

BACKLOG   OF   MORE   THAN   1^^0,000   PEOPLE   AWAITING   ASYLUM 
proceedings,  and  this  does  not  INCLUDE  THE  THOUSANDS  OF 

Cuban  and  Haitian  entrants.  Clearly,  the  existing  system 
is  woefully  inadequate.' 

In  July  198K  U.S.'  Attorney  General  William  French 
Smith  affirmed  that  the  current  situation  is  a  debacle 

WHEN  he  said  the  ASYLUM  EXCLUSION  PROCESSING  SYSTEM  HAD 
"crumbled  UNDER  THE  BURDEN  OF  OVERWHELMING  NUMBERS."   YeT 

to  this   day,  the  processes  for  asylum  and  exclusion  have 
yet  to  be  rebuilt. 

Concerning  legal  immigration/  the  National  Governors' 
Association  recognizes  this  country's  responsibility  to 
continue  accepting  immigrants  at  a  generous  level.  But 
the  governors  also  recognize  that  our  nation  no. longer  has 

UNLIMITED   frontiers   OR   UNCEASING   PUBLIC   RESOURCES. 

Therefore,  the  governors  support  control  of  legal, 
immigration  at  a  level  consistent  with  our  national 
interest  under  a  ceiling  adjusted  periodically  as 

CONDITIONS  WARRANT.'   ThE  CEILING  SHOULD  PROVIDE  DISTINCT 

and  separate  admission  categories  for  families  and  for 
independent  immigrants,  the  two  major  types  of  immigrant. 
This  ceiling,  however,  does  not  include  refugees. 

■  My  final  point  this  afternoon  'addresses  the  issue  of 
presidential  emergency  authority. 
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The     National     Governors'     Association    supports    the 

PROPOSAL  T0_  PROVIDE  THE  PRESIDENT  WITH  NECESSARY  EMERGENCY 
AUTHORITY  TO  ACT  QUICKLY  AND  DECISIVELY  IN  THE  FACE  OF  AN 
UNEXPECTED  MASS  .IMMIGRATION  OF  PEOPLE  SEEKING  ASYLUM  IN 
THIS  COUNTRY.  HOWEVER,  THE  GOVERNORS  HAVE  NOT  ADOPTED  A 
POSITION  AS  TO  WHETHER  EMERGENCY  AUTHORITY  PROVISIONS 
SHOULD  BE  INCLUDED  IN  IMMIGRATION  REFORM  LEGISLATION  OR 
TREATED  SEPARATELY.  THIS  IS  A  MATTER  THAT  SHOULD  WARRANT 
YOUR  CONSIDERATION  AS  YOU  DELIBERATE  HOW  BEST  TO  ENACT  THE 

reforms  being  proposed. 

Governor  Graham,  in  addition,  feels  that  the  issue  of 

EMERGENCY  AUTHORITY  IS  INTERRELATED  TO  THE  HATTER  OF 
CONTINGENCY  PLANNING.    WHILE  IT  IS  ENCOURAGING  THAT  THE 

federal  government  has  drafted  a  contingency  plan,  the 
governor  has  some  reservations  about  the  plan's  lack  of 
detail  and  the  very  limited  review  of  the  plan  by  state 
and  local  governments. 

Florida  is  a  state  that  knows  all  too  well  the 
consequences  of  not  having  a  detailed  contingency  plan 
when  faced  by  an  unprecedented  mass  immigration. 
Therefore,  the  Governor  feels  that  comprehensive  review  of 

ANY  contingency  PLAN  BY  REPRESENTATIVES  OF  STATE  AND  LOCAL 
GOVERNMENTS  IS  ESSENTIAL.  In  A  TIME  OF  CRISIS,  THESE  ARE 
THE  VERY  ENTITIES  THAT  WILL  BE  PROFOUNDLY  AFFECTED  AND 
WILL  PROVIDE  MUCH  OF  THE  INITIAL  RESPONSE  ALONG  WITH 
NECESSARY  SERVICES. 

On  BEHALF  OF  THE  NATIONAL  GOVERNORS'  ASSOCIATION, 

Governor  Graham,  and  myself,  I  thank  you  for  the 

OPPORTUNITY  to  BE  HERE  TODAY. 

I  WILL  BE  PLEASED  TO  ANSWER  ANY  QUESTIONS. 
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Mr.  Mazzoli.  There  is  something  in  what  you  say.  When  the  At- 
torney General  was  with  us  earHer  on,  there  was  a  sort  of  lack  of 
firmness  in  exactly  what  the  plan  was,  and  if  memory  serves  me 
correctly,  it  was  stated  the  U.S.  attorney  would  be  the  lead  person. 

The  U.S.  attorney,  with  all  due  respect,  is  not  going  to  get  phone 
calls  answered  to  the  Pentagon  or  phone  calls  answered  to  the 
White  House,  and  somebody  in  charge  of  a  response,  just  like  some- 
body in  charge  of  the  task  force  in  south  Florida,  has  got  to  be  far 
up  in  the  pecking  order  so  they  can  get  the  President  on  the  line 
once  in  a  while,  and  with  due  respect  to  the  Attorney  General,  that 
person  can't  do  it. 

So,  as  a  result  of  the  questions  raised,  we  certainly  intend  to  get 
into  that  and  to  make  sure  whoever  is  in  charge  is  sufficiently  high 
in  the  establishment  that  his  or  her  word  carries  strong  weight  and 
that  they  can  martial  quickly,  instantly,  the  full  panoply  of  govern- 
ment resources  to  answer  that  problem,  because  you  are  not  going 
to  have  3  weeks  to  work  on  it.  You  are  going  to  have  a  few  hours 
at  best,  and  you  can't  tell  me  somebody  who  occupies  the  U.S.  at- 
torney's office  is  going  to  be  able  to  get  that  job  done. 

So  I  appreciate  your  bringing  it  up.  We  now  go  to  Mr.  Coffey,  the 
executive  director  of  the  National  Association  of  Counties,  for  5 
minutes. 

Mr.  Coffey.  Thank  you,  Mr.  Chairman. 

I  think  Supervisor  Dana  has  done  an  excellent  job  explaining  the 
county  perspective  from  the  local  level.  Let  me  say  I  would  like  to 
submit  my  statement  for  the  record. 

Mr.  Mazzoli.  All  statements  will  be  incorporated  in  the  record. 

Mr.  Coffey.  First  and  foremost,  the  National  Association  of 
Counties  supports  H.R.  1510  as  drafted.  We  find  it  is  superior  to 
the  Senate  bill,  and  we  urge  that  you  move  forward  with  it  with  all 
deliberate  speed. 

Our  policy  supports  employer  sanctions,  legalization  with 
strengthened  enforcement  at  the  borders  and  with  reimbursement 
for  adverse  local  impact,  this  really  being  the  bottom  line  for 
county  support  of  the  bill. 

We  support  improvements  in  the  H^  program,  with  annual  ceil- 
ings and  with  the  repeal  of  the  exemption  from  social  security  and 
unemployment  compensation. 

We  would  support  use  of  the  existing  forms  of  identification  be- 
cause we  do  feel  that  there  are  civil  liberties  problems  with  a  na- 
tional identification  system. 

In  summary,  sir,  we  urge  you  to  move  forward,  and  we  will  be 
happy  to  work  with  you  in  trying  to  get  something  done  as  soon  as 
we  can  in  this  Congress. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Coffey,  and  I  appreciate 
your  ability  to  condense  your  remarks. 

[The  complete  statement  follows:] 
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STATEMENT  OF  MATTHEW  B.  COFFEY,  EXECUTIVE  DIRECTOR. 
ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION  OF  COUNTIES*  (NACo).  BEFORE 
THE  HOUSE  JUDICIARY  SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  AND 
INTERNATIONAL  UW. 


MR.  CHAIRMAN.  MEMBERS  OF  THE  SUBCOMMIHEE,  I  AM  MAHHEW  B. 
COFFEY.  EXECUTIVE  DIRECTOR  OF  THE  NATIONAL  ASSOCIATION  OF  COUNTIES 

NACg  WELeOMES  THE  OPPORTUNITYTO  TESTIFY  ON  THE  "IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1983."  WHICH  HAS  BEEN  REINTRODUCED  AS  IT  WAS  REPORTED 
BY  THE  JUDICIARY  COMMIHEE  LAST  YEAR. 

THE  NATIONAL  ASSOCIATION  OF  COUNTIES  CONTINUES  TO  SUPPORT  REFORM 
OF  THE  NATION'S  IMMIGRATION  POLICIES.  AND  WE  BELIEVE  THAT  YOUR  BILL 
H.R.  1510  WOULD  ACHIEVE  MOST  OF  THE  GOALS  OF  NEEDED  REFORM  IN  A  FAIR 
AND  EQUITABLE  MANNER.  WE  ARE  PLEASED  TO  LEND  OUR  ORGANIZATIONAL 
STRENGTH  TO  YOUR  COMMENDABLE  EFFORTS 'TO  PASS  REFORMS  THAT  WILL  BE 
FAIR  AND  HUMANE  TO  IMMIGRANTS.  ENFORCEABLE  BY  THE  FEDERAL  GOVERN- 
MENT. AND  EQUITABLE  FOR  ALL  LEVELS  OF  GOVERNMENT. 

MR.  CHAIRMAN.  MY  PREPARED  STATEMENT  TODAY  IS  ESSENTIALLY  A 
RESTATEMENT  OF  THE  ASSOCIATION'S  POSITIONS  ON  THE  KEY  ELEMENTS  OF 
THE  LEGISLATION.  WHICH  I  WILL  HIGHLIGHT  BRIEFLY.  IN  ORDER  TO  FOCUS 
IN  MY  PRESENTATION  ON  THE  STILL  CONTROVERSIAL  ISSUE  OF  REIMBURSEMENT 
FOR  COSTS  OF  THE  LEGALIZATION  PROPOSAL.  THE  STATEMENT  I  AM  SUBMIHING 
EXPANDS  ON  EACH  OF  THE  OTHER  PROVISIONS:  EMPLOYER  SANCTIONS.  WHICH' 

*THE  NATIONAL  ASSOCIATION  OF  COUNTIES  IS  THE  ONLY  NATIONAL  ORGANIZA- 
TION REPRESENTING  COUNTY  GOVERNMENT  IN  THE  UNITED  STATES.   THROUGH  ITS 
MEMBERSHIP.  URBAN.  SUBURBAN.  AND  RURAL  COUNTIES  JOIN  TOGETHER  TO  BUILD 
EFFECTIVE.  RESPONSIVE  COUNTY  GOVERNMENT.   THE  GOALS  OF  THE  ORGANIZATION 
ARE  TO:   IMPROVE  COUNTY  GOVERNMENT;  SERVE  AS  THE  NATIONAL  SPOKESMAN  FOR 
COUNTY  GOVERNMENT;  ACT  AS  A  LIAISON  BETWEEN  THE  NATION'S  COUNTIES  AND 
OTHER  LEVELS  OF  GOVERNMENT;  ACHIEVE  PUBLIC  UNDERSTANDING  OF  THE  ROLE  OF 
COUNTIES  IN  THE  FEDERAL  SYSTEM. 
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WE  SUPPORT W I THOUT-THE  CREATION  OF  A  NATIONAL  WORKER  IDENTIFICATION; 
SYSTEM)  SUPPORT  FOR  LEGALIZATION;  AND  IMPROVEMENTS  IN  THE  TEMPORARY 
WORKER  H-2  PROGRAM. 

WE  BELIEVE  IT  IS  ESSENTIAL  THAT  THE  FEDERAL  GOVERNMENT.  WHICH 
HAS  SOLE  AUTHORITY  AND  RESPONSIBILITY  FOR  ADMISSION  POLICIES  AND 
THE  SECURITY  OF  AMERICA'S  BORDERS.  BE  ABLE  TO  CONTROL  ILLEGAL  IMMIGRA- 
TION. WE  RECOGNIZE  THE  ORDERLY  TRANSITION  OF  MILLIONS  OF  ILLEGAL 
IMMIGRANTS  WITHIN  OUR  BORDERS  TO  PERMANENT  LEGAL  RESIDENT  STATUS  AS 
A  NECESSARY  AND  POSITIVE  STEP  TOWARD  GAINING  CONTROL. 

LEGALIZATION  PROGRAM 

NACo  SUPPORTS  A  NATIONAL  PROGRAM  TO  LEGALIZE  THE  STATUS  OF 
ILLEGAL  ALIENS  WHO  CAN  DEMONSTRATE  CONTINUOUS  RESIDENCE  IN  THE  U.S. 
FOR  THREE  YEARS  OR  MORE.  AND  WHO  ARE-NOT  OTHERWISE  EXCLUDABLE.  WE-. 
SUPPORT  A  LEGALIZATION  PROGRAM  IF  TWO  CONDITIONS  ARE  METr  ■ 

«  FIRST.  THE  FEDERAL  GOVERNMENT  TAKES  STRONG  ENFORCEMENT. 
MEASURES.- INCLUDING  EMPLOYER  SANCTIONS.  TO  CONTROL 
ILLEGAL  IMMIGRATION;  WITHOUT  STRONG  ENFORCEMENT  AT  U.S. 
BORDERS.  LEGALIZING  THE  STATUS  OF  ILLEGAL  ALIENS  CURRENTLY 
RESIDING  IN  THE  U.S.  WOULD  SERVE  AS  AN  OPEN  INVITATION 
FOR  ADDITIONAL  PERSONS  TO  ENTER  THIS  COUNTRY  ILLEGALLY 
IN  ANTICIPATION  OF  QUALIFYING  UNDER  A  FUTURE  LEGALIZATION 
PROGRAM.  THREE  TO  SEVEN  MILLION  ILLEGAL  ALIENS  ARE  IN 
•   THIS  COUNTRY  TODAY  BECAUSE  OF  THE  FEDERAL  GOVERNMENTS 

FAILURE  TO  CONTROL  OUR  NATIONAL  BORDERS. 
«  SECOND.  COUNTIES  AND  STATES  ARE  FULLY  REIMBURSED  FOR 
COSTS  RESULTING  FROM  A  LEGALIZATION  PROGRAM.  STATES 
AND  COUNTIES  SHOULD  NOT  HAVE  TO  BEAR  THE  COSTS  OF  A 
FEDERALLY  CREATED  PROGRAM.   ■ 
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ALTHOUGH  WE  FULLY  SUPPORT  THE  PURPOSES  AND  OBJECTIVES  OF  LEGALI- 
ZATION. NACo'S  SUPPORT  FOR  LEGALIZATION  IS  CONTINGENT  UPON  ADEQUATE 
FEDERAL  REIMBURSEMENT  OF  .ANY  ADDITIONAL  COSTS  ACCRUING  TO  COUNTY 
BUDGETS.  AS  WELL  AS  UPON  STRONG  ENFORCEMENT  MEASURES. 

OUR  ASSOCIATION  FULLY  SUPPORTS  THE  REIMBURSEMENT  MECHANISM  CON- 
TAINED IN  YOUR  BILt.  KNOWN  AS  THE  EDWARDS  AMENDMENT.  WE  BELIEVE  THAT 
A  PROVISION  FOR  FULL  REIMBURSEMENT  IS  NECESSARY  TO  PROTECT  LOCAL 
GOVERNMENTS  AGAINST  THE  POTENTIAL  FOR  INCREASED  COSTS  OF  HEALTH. 
WELFARE.  AND  EDUCATION  FOR  LEGALIZED  ALIENS.  THE  BLOCK  GRANT  REIM- 
BURSEMENT PROVISION  IN  THE  SENATE  BILL  (S.  529)  DOES  NOT  ASSURE 
COUNTIES  THAT  THE  FEDERAL  GOVERNEMENT  WILL  BE  FULLY  RESPONSIBLE  FOR. 
OR  EVEN  SHARE  EQUALLY.  IN  ANY  COSTS  THAT  MIGHT  ARISE  FROM  THE  LEGALI- 
ZATION OF  MILLIONS  OF  PERSONS. 

COUNTIES  OFTEN  ARE  RESPONSIBLE  FOR  PROVIDING  HEALTH.  WELFARE. 
AND  SOCIAL  SERVICES  TO  PERSONS  RESIDING  WITHIN  THEIR  BOUNDARIES. 
REGARDLESS  OF  LEGAL  STATUS.  THEREFORE.  FEDERAL  IMMIGRATION  POLICIES 
CAN  HAVE  A  DIRECT  COST  IMPACT  ON  COUNTIES  WHERE  CONCENTRATION  OF 
LEGALIZATION  WILL  OCCUR. 
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SINCE  BOTH  THE  NUMBERS  OF  LEGALIZED  PERSONS  AND  THE  LOCAL 
ASSISTANCE  PROGRAMS  WILL  VARY  BY  AREA.  IT  IS  NECESSARY  TO  TIE  RE- 
IMBURSEMENT TO" ACTUAL  COSTS.  ESPECIALLY  FOR  HEAVILY  IMPACTED -AREAS. 
IN  SOME  LOCALITIES.  THESE  COSTS  MAY  INDEED  BE  MINOR.  BUT  THE  POTEN- 
.TIAL  FOR  SIGNIFICANT  COSTS  DOES  EXIST  FOR  SOME  COUNTIES. 

I  RECOGNIZE  THAT  MOST  PERSONS  BECOMING  LEGALIZED  WILL  HAVE  AT 
LEAST  A  three' YEAR  RECORD  OF  EMPLOYMENT  IN  THE  U.S..  AND  THAT  THEY 
WILL  HAVE  PASSED  THE  "PUBLIC  CHARGE"  TEST.  YET.  WE  MUST  ALSO  RECOG- 
NIZE THAT  MANY  ILLEGAL  IMMIGRANTS  ARE  EMPLOYED  AT  MINIMUM  WAGES  OR 
OTHER  JOBS  THAT  DO  NOT  OFFER  ADEQUATE  HEALTH  CARE  PROTECTION.  NOR  A 
TRUE  HEDGE  AGAINST  DESTITUTION  WHEN  UNEMPLOYMENT  STRIKES.  WITHOUT 
ARGUING  THE  PROJECTED  NUMBERS  OR  COSTS.  I  THINK  IT'S  FAIR  TO  ASSUME 
THAT  A  GOOD  NUMBER  OF  NEWLY  LEGALIZED  RESIDENTS  ARE  LIKELY  TO  EXPERI- 
ENCE UNEMPLOYMENT  AND  NEED  FOR  LOCAL  HEALTH  AND  PUBLIC  ASSISTANCE; 
AND  THAT  THE  COSTS  OF  SUCH  ASSISTANCE  WOULD  FALL  DISPROPORTIONATELY 
ON  THE  RELATIVELY  FEW  LOCAL  GOVERNMENTS  THAT  HAVE  IJ\RGE  NUMBERS  OF 
IMMIGRANTS  AND  A  MANDATED  OR  TRADITIONAL  RESPONSIBILITY  TO  PROVIDE 
FOR  THE  INDIGENT. 

FURTHER.  I  RECOGNIZE  THAT  YOUR  BILL  WOULD  PERMIT  STATES  AND 
LOCAL  GOVERNMENTS  TO  DENY  ASSISTANCE  AND  HEALTH  CARE  TO  LEGALIZED 
ALIENS.  IN  KEEPING  WITH  THE  RESTRICTIONS  ON  FEDERAL  ELIGIBILITY  THAT 
WOULD  BE  IN  PU\CE.  BUT  WE  ARE  SKEPTICAL  THAT  PLACING  A  BAN  ON  HEALTH  CARE 
ELIGIBILITY  WOULD  EFFECTIVELY  KEEP  COSTS  DOWN.  BECAUSE  REMOVING  THE 
FEAR 'of  DETECTION  AND  DEPORTATION  WILL  ENABLE  NEEDY  IMMIGRANTS  TO 
MAKE  USE  OF  SERVICES  WHICH  THEY  CURRENTLY  POSTPONE  OR  DO  WITHOUT. 
ESPECIALLY  HEALTH  CARE. 

AT  A  MINIMUM.  WE  BELIEVE  THAT  THE  FEDERAL  GOVERNMENT  SHOULD 
BEAR  THE  COSTS  OF  ANY  LOCAL  ASSISTANCE  ARISING  FROM  LEGALIZATION. 
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THE  REST  OF  MY  STATEMENT  SETS  FORTH  OUR  POSITIONS  AND  RECOM- 
MENDATIONS ON  THE  OTHER  KEY  PROVISIONS  OF  THE  BILL. 

EMPLOYER  SANCTIONS  AGAINST  HIRING  ILLEGAL  ALIENS 

NACo  STRONGLY  SUPPORTS  CIVIL  PENALTIES  FOR  EMPLOYERS  WHO  HIRE 
ILLEGAL  ALIENS.  IT  IS  OUR  POSITION  THAT  EMPLOYER  SANCTIONS  ARE  A 
NECESSARY  FACTOR  IN  CURBING  ILLEGAL  IMMIGRATION. 

ALTHOUGH  NACo  SUPPORTS  SANCTIONS  ON  EMPLOYERS  WHO  HIRE  ILLEGAL 
ALIENS,  WE  BELIEVE  THEY  SHOULD  NOI  BE  APPLIED  TO  THE  RECRUITMENT  OR 
REFERRAL  OF  INDIVIDUALS  FOR  EMPLOYMENT.  BECAUSE  MANY  MORE  PERSONS 
ARE  RECRUITED  OR  REFERRED  THAN  ARE  HIRED  FOR  EMPLOYMENT.  MONITORING 
RECRUITMENTS  AND  REFERRALS  WILL  BE  A  COSTLY  ADMINISTRATIVE  BURDEN 
FOR  BOTH  THE  FEDERAL  GOVERNMENT  AND  PUBLIC  AND  PRIVATE  EMPLOYMENT 
AGENCIES. 

WITH  REGARD  TO  AN  IDENTIFICATION  SYSTEM  FOR  EMPLOYMENT  ELIGI- 
BILITY. NACo  SUPPORTS  THE  USE  OF  EXISTING  FORMS  OF  IDENTIFICATION 
THAT  THE  ACT  SPECIFIES  WOULD  BE  USEd' DURING  THE  FIRST  THREE  YEARS 
AFTER  ITS  ENACTMENT.  HOWEVER.  NACo  OPPOSES  THE  IMPLEMENTATION  OF  A 
NATIONAL  IDENTIFICATION  SYSTEM  TO  DETERMINE  EMPLOYMENT  ELIGIBILITY. 
THE  SYSTEM  WOULD  POSE  A  POTENTIAL  THREAT  TO  CIVIL  LIBERTIES.  ADDI- 
TIONALLY. NACo  QUESTIONS  WHETHER  THE  BENEFITS  OF  INSTITUTING  A  WORK 
AUTHORIZATION  SYSTEM  WOULD  OUTWEIGH  ITS  ADDED  COSTS-WHICH  COULD 
EXCEED  ONE  BILLION  DOLLARS. 

.NACo  DOES  SUPPORT  STIFF  PENALTIES  FOR  THE  SALE.  DISTRIBUTION.- 
USE  OR  POSSESSION  OF  COUNTERFEIT  DOCUMENTS.  STRONG  ENFORCEMENT 
EFFORTS  AGAINST  THE  USE  OF  FALSE  DOCUMENTS  WOULD  REDUCE  ANY  NEED 
TO  DEVELOP  A  UNIVERSAL  IDENTIFICATION  SYSTEM. 
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BORDER  ENFORCEMENT 

NACo  STRONGLY  SUPPORTS  PROVISIONS  IN  THE  BILL  WHICH  CALL  FOR 
AN  INCREASE  IN"  BORDER  AND  INTERIOR  ENFORCEMENT  EFFORTS  TO  CURB  ILLEGAL 
IMMIGRATION.  WE  BELIEVE  THAT  THE  IMMIGRATION  AND  NATURALIZATION 
SERVICE  (INS)  HAS  NOT  RECEIVED  SUFFICIENT  FUNDS  AND  RESOURCES  TO 
ENABLE  IT  TO  EFFECTIVELY  CARRY  OUT  ITS  RESPONSIBILITY  TO  PREVENT 
ILLEGAL  ENTRY  INTO  THE  U.S.  ■ 

TEMPORARY  WORKERS 

WE  ARE  PLEASED  THAT  THE  ACT  WOULD  NOT  ESTABLISH  A  NEW  TEMPORARY 
WORKER  PROGRAM.  IN  THJS  TIME  OF  HIGH  UNEMPLOYMENT.  WE  BELIEVE  THAT 
TEMPORARY  WORKERS  CAN  HAVE  THE  SAME  DETRIMENTAL  EFFECTS  ON  THE  DOMES- 
TIC LABOR  MARKET  AS  DO  ILLEGAL  ALIENS-THAT  IS.  THEY  CAN  TAKE  AWAY 
JOBS  FROM  AMERICAN  WORKERS  AND  DEPRESS  WAGES. 

NACo  DOES  NOT  OPPOSE  THE  PROPOSED  CHANGES  IN  THE  EXISTING  H-2 
PROGRAfI,  PROVIDED  AT  LEAST  THREE  CONDITIONS  ARE  MET: 

I  FIRST.  AN  ANNUAL  CEILING  SHOULD  BE  PLACED  ON  THE  NUMBER 
OF  FOREIGN  WORKERS  ADMIHED  UNDER  THIS  PROGRAM  TO  ENSURE 
THAT  THE  PROPOSED  CHANGES  DO  NOT  RESULT  IN  A  SIGNIFICANT   i  ' 
INCREASE  IN  THE  NUMBERS  ADMITTED  INTO  THE  U.S.  JUST  AS    ;j  ,' 
AN  ANNUAL  CEILING  IS  IMPOSED  ON  LEGAL  IMMIGRATION  INTO    i'/ 
THE  COUNTRY.  A  CEILING  SHOULD  ALSO  BE  IMPOSED  ON  THE 
NUMBERS  OF  FOREIGN  H-2  WORKERS  ADMITTED  ANNUALLY. 
••  SECOND.  THE  EXEMPTIONS  FROM  SOCIAL  SECURITY  AND  UNEMPLOY-  ■  - 
MENT  INSURANCE  TAXES  CURRENTLY  GIVEN  TO  EMPLOYERS  OF  H-2    | 
WORKERS  SHOULD  BE  ELIMINATED.  THESE  EXEMPTIONS  ARE 
ECONOMIC  INCENTIVES  FOR  EMPLOYERS  TO  HIRE  FOREIGN  UBOR  ' 
INSTEAD  OF  AICRICAN  WORKERS. 
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•  THIRD.  LANGUAGE  SHOULD  BE  ADDED  TO  THE  ACT  TO  ENSURE. THAT 
H-2  WORKE-RS  DO  NOT  BURDEN  LOCAL  PUBLIC  HEALTH  CARE  FACILI- 
TIES. WHICH  ARE  MANDATED  TO  PROVIDE  CARE  TO  ALL  PERSONS. 
REGARDLESS  OF  THEIR  LEGAL  STATUS  OR  ABILITY  TO  PAY.  ONE 
POSSIBILITY  WOULD  BE  TO  REQUIRE  THAT  ALL  H-2  WORKERS  HAVE 
PRIVATE  HEALTH  INSURANCE  COVERAGE  TO  BE  PAID  BY  THE  EMPLOYER 
AND/OR  H-2  WORKER.  NACo  FIRMLY  BELIEVES  THAT  THE  ALREADY 
FINANCIALLY  STRAPPED  LOCAL  PUBLIC  HOSPITALS  SHOULD  NOT  HAVE 
TO  BEAR  ADDED  COSTS  RESULTING  FROM  THE  ENTRY  OF  FOREIGN 
WORKERS. 
WE  SUPPORT  THE  PROPOSAL  TO  AUTHORIZE  AN  ANNUAL  APPROPRIATION  OF 
$10  MILLION  FOR  THE  PURPOSE  OF  RECRUITING  DOMESTIC  WORKERS  FOR  JOBS 
WHICH  WOULD  OTHERWISE  BE  PERFORMED  BY  FOREIGN  H-2  WORKERS.  AND  FOR 
MONITORING  THE  TERMS  AND  CONDITIONS  UNDER  WHICH  H-2  WORKERS  ARE 
EMPLOYED  IN  THE  U.S.  '   ■ 

IN  CLOSING.  NACo  SUPPORTS  THE  BASIC  THRUST  OF  THE  BILL.  WHICH  IS 
TO  ACHIEVE  GREATER  CONTROL  OVER  IMMIGRATION-LEGAL  AND  ILLEGAL- INTO 
THE  U.S.  IT  IS  OUR  FIRM  POSITION  THAT  THE  FEDERAL  GOVERNMENT.  WHICH 
IS  RESPONSIBLE  FOR  BOTH  DETERMINING  AND  IMPLEMENTING  NATIONAL  IMMIGRA- 
TION POLICIES— INCLUDING  CONTROLLING  OUR  BORDERS  AGAINST  ILLEGAL  . 
ENTRY-SHOULD  ALSO  BE  RESPONSIBLE  FOR  THE  COSTS  AND  IMPACTS  OF  SUCH 
POLICIES.  OTHERWISE.  IT  IS  ALL  TOO  EASY  FOR  THE  FEDERAL  GOVERNMENT  TO 
OVERLOOK  THE  FISCAL  IMPACTS  OF  IMMIGRATION  ON  OTHER  LEVELS  OF  GOVERN- 
MENT. 

THANK  YOU  FOR  THE  OPPORTUNITY  TO  SPEAK  BEFORE  YOU.  I  AM  PREPARED 
TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE. 
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Mr.  Mazzoli.  We  now  recognize  Mr.  James  A.  Krauskopfh,  com- 
missioner, Human  Resources  Administration  of  the  city  of  New 
York,  on  behalf  of  the  U.S.  Conference  of  Mayors. 

Mr.  Krauskopfh.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Jack 
Krauskof,  commissioner  of  the  Human  Resources  Administration, 
which  is  the  local  government  agency  in  New  York  responsible  for 
public  assistance,  medicaid,  and  social  service  programs. 

As  you  know,  I  am  also  appearing  on  behalf  of  the  U.S.  Confer- 
ence of  Mayors  and  their  city  human  services  officials. 

As  you  know,  the  city  has  long  played  a  special  historical  role  in 
welcoming  newcomers  to  the  country,  and  we  have  been  very  inter- 
ested in  the  provisions  of  the  Immigration  Reform  and  Control  Act. 

This  is  my  first  opportunity  to  appear  before  the  committee,  but 
I  did  have  a  chance  to  attend  one  of  the  consultation  sessions  with 
you  and  other  members  of  the  committee  last  year,  where  I  had  a 
chance  to  discuss  some  of  our  concerns. 

There  are  600,000  immigrants,  refugees,  and  Cuban  and  Haitian 
entrants  in  the  city,  and  we  have  probably  as  broad  a  mix  of  na- 
tionalities as  any  city  in  the  country.  We  also  have  an  undocu- 
mented alien  population  that  is  estimated  somewhere  between 
500,000  to  750,000.  Many  of  the  goals  of  these  individuals  are  simi- 
lar to  the  goals  of  the  legal  immigrants  who  are  in  the  city. 

We  recognize  the  very  difficult  work  that  the  committee  has  had 
in  balancing  the  very  varied  interests,  and  we  have  had  an  oppor- 
tunity this  morning  to  see  a  portion  of  it,  and  I  know  the  interests 
you  have  to  balance  and  put  together  in  this  legislation,  and  we 
know  the  legalization  program  is  a  key  part,  and  that  is  a  subject  I 
would  like  to  address  in  particular. 

The  legalization  program  is  certainly  a  humanitarian  and  realis- 
tic response  to  the  problems  of  many  undocumented  people  who 
are  living  in  New  York  and  other  cities  around  the  country.  These 
are  people  who  have  the  same  aspirations  for  a  decent  life  and  jobs 
and  an  opportunity  to  raise  their  families  as  others  do  and  also 
people  who  contribute  through  paying  taxes  to  the  communities  in 
which  they  live. 

Our  concern,  however,  with  the  legislation  is  the  potential  cost  to 
state  and  local  government  of  the  legalization  program.  We  want  to 
be  sure  that  in  whatever  form  a  legalization  program  is  finally 
adopted,  that  it  must  provide  for  Federal  benefits  to  compensate 
for  expenses  that  State  and  local  governments  are  likely  to  incur 
by  the  legalization  process. 

Both  the  House  and  Senate  versions,  as  you  know,  do  not  include 
eligibility  for  Federal  assistance  programs,  such  as  AFDC,  medic- 
aid, and  other  social  service  programs.  However,  many  of  the 
newly  legalized  persons,  either  the  temporary  residents  or  the  per- 
manent residents,  under  the  act  would  be  eligible  for  local  and 
State  programs  of  public  assistance  and  social  services,  not  just  in 
New  York  but  in  many  other  States. 

It  is  very  difficult  to  estimate  what  those  costs  would  be,  but  we 
don't  think  the  legislation  should  unfairly  shift  the  burden  of  what- 
ever those  costs  are  to  the  State  and  local  level,  and  we  are  asking 
that  there  be  Federal  assistance  for  the  actual  costs  which  are  in- 
curred. 
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On  that  subject,  we  greatly  prefer  the  House  version  of  the  bill 
as  it  now  stands  H.R.  1510,  with  the  Edwards  amendment,  as  it  has 
been  called,  provides  for  100  percent  Federal  reimbursement  for  4 
years  for  these  costs. 

We  recognize  that  the  reimbursement  mechanism  is  not  open- 
ended;  it  does  guarantee,  however,  that  affected  localities  will  be 
reimbursed  for  actual  costs. 

We  are  concerned  about  the  Senate  version  of  the  bill — the  block 
grant  approach  which  has  been  discussed.  There  is  no  assurance 
that  it  will  provide  an  adequate  level  of  reimbursement,  nor  are  we 
happy  with  the  formula  that  is  in  the  Senate  version  of  the  bill. 

There  isn't  any  clear  definition  of  the  formula,  and  some  of  the 
items  in  the  formula  would  not  take  into  account  a  number  of 
things  that  might  vary  from  locality  to  locality,  such  as  the  extent 
of  secondary  migration,  differences  in  cost  of  living,  different  de- 
pendency levels,  and  different  assistance  levels,  and  so  forth. 

So  for  these  reasons,  we  strongly  favor  the  House  approach,  and 
we  would  reject  the  idea  of  the  block  grant. 

As  you  know,  cities  and  counties  and  States  have  already  ab- 
sorbed a  tremendous  burden  as  a  result  of  the  Federal  budget  cuts 
in  the  social  services  area  in  the  last  2  years,  and  there  has  been  a 
great  transfer  of  costs.  We  estimate  about  $870  million  to  the  State 
and  local  level  as  a  result  of  the  Federal  budget  cuts  which  have 
occurred,  and  we  don't  want  to  incur  additional  costs  as  a  result  of 
a  legalization  program. 

We  have  State  constitutional  provisions,  as  do  other  States,  that 
would  require  that  we  provide  care  for  the  needy.  That  would  in- 
clude things  like  general  assistance  and  medical  benefits,  and  we 
want  to  insure  that  there  is  Federal  reimbursement. 

We  also  recognize — and  I  know  the  chairman  has  pointed  this 
out  frequently — that  many  of  the  people  who  would  become  legal- 
ized under  the  provisions  of  this  act  are  hardworking  people.  They 
have  not  come  here  to  get  public  assistance. 

We  do  not  expect  many  of  them  will  go  onto  public  assistance, 
but  we  also  recognize  that  many  of  them  are  working  and  in  low 
skilled  or  marginal  occupations,  where  they  are  subject  to  layoffs 
and  unemployment  as  a  result  of  the  kinds  of  things  that  have 
been  happening  over  the  last  couple  of  years  when  the  economy 
has  been  bad.  It  is  possible  that  this  could  occur  again  in  the 
future. 

What  we  are  asking  for  is  simply  the  recognition  that  there  may 
be  the  same  level  of  dependency  in  this  group.  We  don't  know  how 
to  estimate  it  exactly,  but  there  may  be  the  same  level  of  depend- 
ency in  this  group  as  there  is  in  the  general  population,  and  we 
could  not  afford  to  sustain  a  burden  like  that  if  it  were  to  fall 
purely  on  State  and  local  government. 

Mr.  Mazzoli.  Mr.  Krauskopfh,  I  think  your  time  has  expired.  Do 
you  need  another  minute? 

Mr.  Krauskopfh.  The  only  concluding  comment  I  want  to  make  is 
that  we  are  requesting  the  Federal  Government  to  simply  share  in 
whatever  the  risks  are  of  providing  assistance  to  these  people. 

Mr.  Mazzoli.  Thank  you  very  much. 

[The  complete  statement  follows:] 
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Mr.   Chnirman  and  inCT\bcr3  of   tlie  Subcamvittoe,    I   am  Jac';  Kr-wr.y.'-pf .   Qmussicrer 
of   the  Humtsn  Resources  Acininistraticn   in  Mew  York  City.     Cn  Ix-^vTlf  cf  I.'cw  York 
City,    tJie  United  States  Conference  of  VViyors,    jjnd   its  cTf^iJiatc.    ♦J-f  Cmfcrpnce 
of  City  Human  Services  Officials,    I   ai^preciate   this  onx^rtiijiity   ^n  tL«tif\' 
today  on  H.R.    1510,    "The  Limigration  Reform  and  Control  /Vrt  of   19M?." 

New  York  City  has  played  a   special  historical  roJe  in  .^IconiMg  nL-,f(xiTt.'rs  to 
this  country  ar^  in  assistong  tlxjse  in  need.     We  intend  to  ccjitinue  this  mic- 
sicn.     Afl  heme  to  over  600,000  imrugrants,    refugees,    and  Ccb.->j»  ajjd  Haitian 
entrants.    New  York  City  takes  a  special   interest  in  Uie  prcpcaed  nrinprrhensive 
change  in  our  national  inmigratJLcn  policies. 

While  the  1980  census  shews  a  new  mix  of  noticnnlities  among  Nffw  Yoik 's   foreign 

bom  population,    their  needs  Axre  similar  to  those  of  previous   Ltttu. grant s  — 

decent  v«r)t  opportunities,    a  better  life  for  their   fcunilios,    ajid  a  haven  tron 

political  or  eccnatdc  oppresaicn.     The  undocumtnted  alien  pcruJ^^ticn   in   tlie 

City,   estimated  at  500,000  to  750,000.    sf-ares  many  of  tliese  yciaJs  ns  well. 

I 

We  ccmnend  the  Subccnmittee   for  having  takcai  on  an  enDrmously  ccn^plex  tack  in 
develfiping  this   legislation.      TTie  CJiairmon  and  Subcanruttee  menbers  h;jve  bnilt 
upcn  the  recadnendaticns  of  the  Select  Ccfmuesicn  on  LTminrfitirn  vkI  Refviqee 
Policy  and  President  Reagan's  T^sk  Ftorce  cn  Inmigration  arucl  Rrfixfjcc  PoJ  icy  to 
produce  a  package  of  carefully  balanced  measuies.     Tito,    legalization  program, 
contained  in  this   legislation,    would  adtlrees  the  needs  of  neuyy-  alirjif^ 
TTCM  living  in   fear  of  government  detection,   and  other  moasureo  to  Jtrtcr   future 
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CTitries.     The  letjaiization  pzoqrun  '-*xild  yrant  [>?iTnhr6r.t  r<esicH:r.t   st-itcs  t£) 
unJocur«interi  aliens  wto  havi;  contLnuoualy  residerJ   ii\  Oie  LTiitrA.!  StTt"s  ?ijico 
1977,    aiid  temporary  resident  stJtua   to  tliose  who  can  <.kx.Tr:iem    Lr'ntirax-vs 
residence   since  1980. 

i 
I  axrenri  the  legalization  pxagram  ac  both  huranitarian  ^v^tl  rcvilistic.     ISewly 

legalized  persons  would  be   free  to  li'^  securely  within  t):eir  'caTmunitics  a;x3 

advance  within  their   jobs-      Indeed,    iTiiugrants  have  luid  on  Ln-.-igornting 

effect  en  our  local  eccnonic  and  cultural    life:      they  fill  difficult   jobs;    they 

I 

revitalize  neighborhoods  by  buying  cnoll  businecses  ai)d  l»ameB;|  they  pay  incanc 

I 
and   soles  taxes;   and  they   ijifuse  our  carmunities  witli  cultural!  diversity. 

I 

( 
I 

Our  principal  concern  with  the  proposed  legislation  is  the  potential  costs  that 

it  could  generate  for  states  and  localities.  This  concein  is  Vhared  by  cities 

and  counties  fran  the  Northeast  to  t}:e  fkxithwcst  t]:at  have  )arpe  urdcciTDented 

peculations.  The  federal  government,  which  sets  L-mugraticn  po)ic>',  :ai-ct 

either  perniit  legalized  aliens  to  receive  federal  brinefits  or  underwrite  the 

state  and  locsd  costs  of  providing  services  to  tlvis  Gjaecial  population. 

i 

Both  the  House  and  Senate  versions  of  tlie  bill  pieclude  Uie  nc^vly  Ic-qaHzcd 
populaticn   frxm  eligiblity   for  federal  aiisistance  progra.'ns,    int.lv:dlfo  AFTC, 
Medicaid  and  Pond  Stamps.      In  t)ie  case  of  temporaty  rr-sidcntp,    tlir  pichibiticn 
against   receivij^g   federal  auaistanoe  v,culd   last  six  yrarp;    for  perrvvncr.t   resi- 
dents,  the  prohibition  period  would  be  tluree  year.";.     At  tl'.e  e--*'*--  tirr,  hcvcwr, 
newly  legalized  persons  who  are  not  eligible  for  federal  aid  -.^rMld  N;  eligible 
for  public  assistance  and  social  si'-ivices  programs  f-unded  by  stittcs  ;ind 
localities . 
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It    is  (lifficu3t    to  cstijmte   tlie  costs   tliat   smtcs  .Tr.d    lot^J  it -.'t  •■  v:  H    ircjr 


folJCTving   legalization,    because  >«  do  nt,-t   Knew  the   size  of   Oki 
ticn.   how  rtony  will  cane  fbr^rani.   and  their  need   for  P».r»icrs 


oliciibic   uopula- 


uj  fjniTf  /ears. 


■i^   feel  strongly,   how<e«/er,    that  a  nsii  federal  policy  tc^rnrda  vir-Jcxr^jwented 
alienn  rra:6t  not  unfairly  shift  the  econrrvic  burden  of  lpg«'<liz:iticn  to  sl-ites 
aixJ  localities.     Any  major  innvigraticn  reform  muet  iia:ludf  a  ™»rw>iiJU6m  fcr 


providing  affected  ntates  and  localities  with   fc^Jeral  nesistar 
costs  inci^rred. 


c-c    for  ?-.r-tiuil 


This  Sutcormittee  recognizes  a  federal   fiscal   responsibility  *cr  ncwJy  legal- 
ized aliens  and  the  need  to  provide  reirrfcursenrait  to  states  ajVJ   localities   for 
coets  resulting   frcni  legalization.     H.R.    1510  provides   for  100  perc^rnf.   feOeral 
reijiiJurserTKnt  for  the  medical  and  public  assistfince  costs  of   ^r^alizaticn  for 
fbar  years,   subject  to  annual  ajipropriat icns .     In  addition,    it)  anew?;  fp<3eral 
aid  for  blind,    aged  and  disabled  people,    and  a«rqency  healUi  caro  f'.T  both 
pennanent  and  temporaoy  residents.      It  alro  allcvm   federal  aii    for  ti^.c  c^f^ts  of 
educating  legalized  aliens.     While  this  reLtibuTBement  mecf>ania-n  is  iK:t  cyon- 
ended,    since  it  permits  Ctmgrcss  to  set  a  ceiling  on  funxln  <r.'ul?ble  T.-er/ 
year,    it  does  gunrantee  affected  localitites  a  certain  level  pf  roiri^urF.etipnt 
based  on  actual  costs. 

TJ*  Senate  hae  adopted  a  different  approach  in  S.    529.     Tf-.cy  "hvjc  it-.civxlod  im 
ijTipact   aesistance  block  grant  for  states  which  has  scvtral   inaVr  phortconings. 


First,    there   is  no  assurance  of  on  adequate  iirrcxjnt  of   reiiit«_;r  siTir^nt .      Tie 
amount   allocated   to  any  individuzil   state   ib  not  bared  on  acti::jil    cx-sta:    rnO»r 
it  will  depend  on  a   formula  that  has  yet  to  be  determmcl.     Vr.v  fc-rmiln  >«5uki 
taJoc  into  account  tJ«  nuntjer  of  logaliztxS  aliens   in  n  stute.   V^-  iiuirtoer  cf 
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Legalized  aliens  in  a  state  caTTparw]  to  the  State's  total   ftrpyl.-xtJon,    ••nd  tJ.e 
State's  expected  expenditures   for  the  public  assistance  and  hjj/iUh  c^m  ne«da 
o£   its  legalized  aliens,     ttwever,    the  formula  is  unliv-.ely  to  .-.ccx'.r;itcly  re- 
flect  tlK  extent  of  socanriary  migration  ancng  the  states  ex   djo  differing  costs 
of  living,   ^««lfa^e  aiid  {■ledicai.d  dependency  rates.    And  as.sistance   l«»v'cl.s  that 


could  rcBult   in  sut>stantiai  expenditures   in  a  number  of  state? 


^L/rJ  TT«icr  cities. 


Sectxid,    the  block  grant  proposed   in  S.529  v.rould  provide  rei".\txirf-crTT:-nt  only  of 
"net   "  state  and  local  expenditures.     This  means  that  Uie  iimrjJUJit  of   fe<3eral 
reiiTtours€snent  will  be  determined  only  after  deducting  state  ?jd   local   U-uces 
paid  by  participants  in  tlie  legalization  program.     This  --ould  set  an  undesirable 
precedent   for  future   local,    state,    and   fede-ral   relations.     TJUs  prevision 
ignores  the  use  by  legalized  aliens  of  otJier  local   services,    such  es  srlvays, 
fir«  protection,    aanitation,    stroets,   and  police  protection,    .hich  prrraj-ily 
rely  en  local  taxes  for  support.     Ftor  these  reasons  >e  strongl'j 
approiw*  and  urge  that   the  House  continue  to  reject  the  upe  o\   "v  block  grant   to 
fund  the  state  uni  local  costs  of  legalization. 


Federal  reiirbursernent  for  the  cc'st  of  Icgalizaticn  is  crucial 
the  country  lite  ^tew  York,  which  have  large  conccntratjons  of 
aliens-     Cities,    caauntiea  and  states  have  already  betai   forcxrl 

trewndous  budget  reductiono  in  federal  prograins,   partia.))avly  in  Uicso  pi^blic 

I 
assistance  and   social  services  programs   legalized  aliens  rrdciht   tr.m  to  in  tl-nes 


to  citicn  around 
uiidoc'.:mented 
to  abscrb 


of  need.      Ftor  example,    in  1983.   New  York  City  lost  ovT:r  $870  T.ilHcn  Ln  federal 
funds,    includirq  cutbacks  in  public  assistance,   CETA,   Medicaia  mxl   Die  block 
grants.      The  loss  in  f«leral  block  grant  funds  tJus  par.t  y«:ar  totalled  $34 
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rrdJlion,    uicluding  approxinotely  $18  roillion  fmn  the  Sorinl  Sfr^jicvs  flnck 

j 
Grant,   $9  rruJ  lien   fran  the  Ejiucatlan  Block  Grnnt  aj»J  $5  -nil  lion  finn  rJit' 

CcmrmJiity  Serrricea  31cx:X  Grant. 

Many  st-ates  must  continue  to  provide  asnistiince  and  r.ei~ficvB  dosj'lto  these  bud- 
get cuts.     New  York  mupt  serw«  the  needy  according  to  its  SLn'Jo  Corbet ifJt ion 
and  laws.      Presently,   the  undocunented  pc^pulation  b^s  nu  riqf-.t:  to  strrial  ■■^i- 
fajie  benefits.     The  firoposed   letjislation,    however,   -wcwld  c.ri^^i.c!  a   l;ir''je  pool  o£ 
legalized  persons  barred  fran  federal  benefits   for  n  period  ofi  ti-.T'H'  to  oijc 
years  but  cligiiJle   for  state  and  local  benefits  during  that   titw. 


Because  of  the  paucity  of  data  en  undocumented^  aliens,    it  is   varcepiblc  to 
fumiflh  accurate  projrcticnB  of  Ne«*  York  City's  co»t3  if  a   lc>fjaliz.:\tian  pro- 
gram vrere  implemented.     We  do  know,   ho««vcr,    that  undoconejittyi  nl  ieric  often 
ccwtc  to  this  country  becauee  tlicy  are  striving  to  ijnf'rrvt?  tJ:eir  tc<Jirr\ic 
status,    and  inany  currently  l>olil   jobs.      It   is  undenit^l-le  tliiit  -^l.'rr.r.  .-.re  )>iird 
wor)cing,    highly  motivated   ijxiividuals;   hcA«ver,   rrcst  ■'K>Tk   in   ^s"';i]  I'^i  curl  6»rrd- 
s3u.lled  jobs,   v«4iich  are  cxtranely  sensitive  to  tJic  etrrct-rriilp'-.d  L.7clicol 
changes  of   the  eccnony.      Moreover,    even  newly   legalized  a)  icM-   'w}io  cii"  cmplc^-pd 
are  vulnerable  to  high  metlical  expenrcr.  and  Uiey  rmy  or  'tiy  r.-^l   )•"  «-.i-jefJ  (ry 
health   inEiuTcince  thrcxigh  their  enpioyiriKnt . 

Our  esti;ivite  of  the  potential  cost  of   tiie  legislation  as:  urrws!  l*^iit  :ncst,   but 
not  all,    of  the   undocumwrted  alierus   in  Mew  York  City  wtxj  .•u'o   cljoibje   for 
legalization  will  ctxve   forvi\rd,   ?u>d  tJiat  sone  portion  cf  tiic;?  wc  uld  n  c.l 
ocn.'emnKnt  assistance  ponetimc  h\  die   future.     Specifically,   m-  'i:-h"jt»?'1  a  12 

! 

percent  de{.^endency   rrite   for  AFDC  and  General  Ae.sisUvice  '"uxl   l)  perctsnt   fcr 
^•ledicaid.      These   rates  are    ttie   same  as   the  dependcjicy   rritrs  <  f   t/^-  vgriieial 
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p:?pulaticxi  in  New  York  City  and  are  nignificantly  Icv^r  tli&n  ief'r.:oe-r«»lo*Le'J 
depe«ienc-y   rates.      Based  <xi   these  aaeumpticro,   we  derived  a  pr|^tn*-ia1.   cost  of 
?30  to  $40  million.      EN'en  if  tJje  dependency  rates  of  ni««ily   Ir^nliicO  nlieiis 
were  half  of  our  estimate,    the   legislaticn  cr«jJd  still  rv.-pt   $  .''i  tn  S20  Tullicn, 
•which  is  a  considerable  expenditure  for  a  local  govenj/neut   to 
New  York  City,    liXe  mjiny  cities  aiid   states   nrounrl   U«  country 


l.jerr  alor.c.     Lti 
•*c  >vjve  no 


cufihic«  in  our   local  budget  to  absorb  these  added  apoi  etonce  t.^:<p<ndi  tures 


TTe  benefits  that  would  be  available  to  newly  logalizrd  (jcrsoon   in  New  Yctk 
City,    include  General  Assistance,    Medicaid,    ancial    services,    i-ncMt ional   train- 
inj,   day  care  artl  other  programs.     General  assistance  anrl  mpri  icoi  ccsts  are 
expected  to  be  the  largest  portion  of  the  state  and   local   cof'  s  resulting   fran 
tlujB  legislation. 

Other  cities  share  our  concern  about  the  cost  of  prcviri-inq  r.i~Wlc<l  pnr/ices  to 
legalized  aliens.      For  example,    officials   in  Orange  Cotaity,   CJ-Jifcrrua   estx-nate 
tlBt  their  local  population  includes  ISO.OCX)  to  200,000  'jntlDC\jrFr.t°-\  nlicns,   of 
■Jtxjn  40,000  to  50,000  reside   in  Santa  Ana  alai'.e.     The  cc^*_s  c :    Iwalization 
im  that  area  coiild  easily  reach  se»/eral  millions  cf  dollars  ciirA-uIly.     In 
Denver,    the  city's  population  of  over  400,000  inclines  aji  est   -ntevl  10,000 
uraiocumented  aliens.      Officials  there  estimate  tJiat  Irgnlir^t:  en  vculd  cost  the 
city  approxinately  $1  millicn  annually  for  increased  K«lfare    inl   social 
services  expenditiarcs.     The  $1.4  million  that  Denver  is  estijuiteci  to  alroady 

speiri  en  health  care   for  undocvsnented  aliens  could  increase  ej-bstantinlly  as 

I 
tl«>  npwly  Ipgalizetl  populatiicin  naJcea  grsater  use  of  existing  niblif3ly   tuiule^l 

health   facilities,    once   the   fear  of  detecticn  is   removed. 


Ire  conclusion,   we  support  the  efforts  of  the  Subcannittee  an<i  the  Congrfs.'J  to 
gmnt   legal   status   to  undocunenteri  aliens  who  ha'/e  establisht-i  rcx.-t:'    in  Uus 
cointry.     We  support  the  approach  that  the  Judiciar/  CcrTnittr4  hh5  lA-xn  to 
assure   federal   reiniDurseT^nt    for  state  mt}  local  costs  retultlrrj   frm 
legalization  and  urge  that  you   reject   the  block  grant  ?n'toi<^'i  ci.ntoij:Ki   ij) 


the  Senate  bill.      Tie   fiscal  protecticTJ  provided  by  H.R.    1510 
iinpDrtance  to  state  and  local  govBrnrents. 


js  of  ci-'.-.cial 
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Mr.  Mazzoli.  Mr.  Dana,  I  noticed  an  interesting  thing  you 
brought  up  about  the  health  screening.  I  had  not  really  thought 
about  it  until  I  read  your  statement  last  night. 

My  staff  tells  me  that  it  apparently  is  the  intention  of  the  Immi- 
gration Service  to  have  a  health  screening  process  for  people  as  if 
they  were  coming  into  the  regular  stream  of  immigrants,  and  of 
course  there  are  exclusions  in  the  law  that  deal  with  certain  dis- 
eases. 

I  think  there  is  a  slightly  more  open  question  in  the  form  of  serv- 
ices provided  by  the  Public  Health  Service  which  doctors  would 
have  to  spell  out  the  details  of  expenses.  There  is  a  slightly  open 
question  on  innoculation  and  protection  against  certain  kinds  of 
communicable  diseases,  but  that  might  also  be  a  possibility. 

Mr.  Dana.  They  need  that  for  the  schools,  to  go  to  the  schools 
anyway,  and  they  have  that. 

Mr.  Mazzoli.  I  guess  the  Constitution  requires  shots.  Obviously, 
a  parent  can't  prevent  children  from  getting  shots,  is  that  correct? 

Mr.  Dana.  You  see,  in  Los  Angeles  we  are  faced  with  this  prob- 
lem, obviously,  with  the  tremendous  numbers  coming  in,  and  we 
have  high  incidences  of  tuberculosis  and  communicable  diseases, 
and  we  constantly  have  to  encourage  them  to  go  to  these  health 
centers. 

Mr.  Mazzoli.  Part  of  the  problem,  I  know,  is  from  the  refugees. 
We  have  been  talking  about  that  for  the  last  2  years. 

Let  me  ask  all  of  you  gentlemen,  do  you  prefer  a  reimbursement 
formula  rather  than  a  block  grant? 

Let  me  just  go  from  right  to  left.  What  do  you  think,  Mr.  Coffey? 

Mr.  Coffey.  I  think  from  the  county  perspective  the  county  is 
the  provider  of  last  resort  in  the  society,  and  for  a  variety  of 
areas — health  care  as  well  as  general  assistance — and  so  we  have 
already  seen  the  impact  of  these  waves  of  immigration,  and  you 
cannot  anticipate  the  future,  as  you  say,  but  I  think  that  what  we 
are  pushing  hard  on  is  that,  yes,  we  need  to  have  that  reimburse- 
ment mechanism  to  address  what  is  essentially  a  Federal  responsi- 
bility of  guarding  the  borders,  which  has  not  been  done. 

Mr.  Mazzoli.  Mr.  Krauskopfh. 

Mr.  Krauskopfh.  I  agree  with  the  chairman's  statement.  We  don't 
think  people  come  into  this  country,  either  legally  or  illegally,  in 
order  to  get  public  assistance  or  medical  aid  or  any  of  the  other 
benefits.  But  the  same  things  happen  to  them  as  happen  to  citi- 
zens, and  that  is  that  they  lose  jobs  and  they  become  subject  to 
needing  public  assistance,  and  I  think  it  is  the  Federal  Govern- 
ment's responsibility  as  is  the  immigration  responsibility  to  share 
in  those  costs. 

Mr.  Mazzoli.  Mr.  Dana. 

Mr.  Dana.  Well,  this  is  why  the  3  and  6  years  seem  pretty  good. 
It  does  provide  some  protection. 

Mr.  Mazzoli.  That  was  going  to  be  my  second  question. 

Mr.  Dana.  But  we  do  fear,  as  I  said,  the  disease  nature  of  the 
thing,  and  we  feel  we  have  to  provide  for  that. 

Mr.  Mazzoli.  Mr.  Pingree. 

Mr.  Pingree.  We  certainly  wouldn't  want  to  encourage  depend- 
ency. However,  it  is  a  decision  to  be  made  by  the  Federal  Govern- 
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ment,  not  by  State  and  local  government,  and  they  should  not  bear 
the  burden. 

There  probably  are  some  compromise  positions,  which  have  al- 
ready been  suggested.  An  example  would  be  the  qualification  to  a 
certain  number  of  years. 

Mr.  Mazzoli.  Let  me  ask  you  this  as  a  sort  of  follow-on  to  that. 
The  people  would,  under  your  formula,  be  entitled  to  certain  kinds 
of  assistance.  What  happens  if  under — as  under  our  bill — we  say 
that  not  only  the  Federal  Government's  form  of  assistance  is  dis- 
qualified for  a  period  of  3  or  6  years,  but  that  the  States  are  hereby 
authorized  to  further  disqualify  these  newly  legalized  from  taking 
part  in  certain  programs? 

What  do  you  think  would  be  the  net  effect  of  that?  Assuming 
that  it  is  constitutional  and  the  authority  is  in  your  hands,  what  do 
you  think  the  net  effect  of  that  would  be  in  the  State  of  Florida? 

Mr.  PiNGREE.  We  still  need  some  other  provisions.  For  example, 
emergency  assistance  for  those  who  wouldn't  qualify  for  an  ongoing 
program  of  welfare.  At  least  funds  should  be  available  to  provide 
emergency  assistance  because  if  the  State  would  say:  "OK,  we  are 
not  going  to  participate.  We  are  not  going  to  allow  these  people  to 
be  helped,"  who  ends  up  with  the  responsibility  for  aid  then? 

As  a  State,  we  don't  want  to  shift  that  burden  to  the  cities  and 
counties.  Our  experience  has  been  that  when  they  start  sleeping 
under  expressways  and  on  boats  in  the  harbors,  and  so  forth,  it  is 
the  local  government  which  has  to  provide  assistance,  not  for  just 
public  health  reasons  but  for  humanitarian  reasons.  You  have  to 
keep  looking  down  the  road. 

Who  are  you  bumping  the  responsibility  to  down  the  road?  Vol- 
untary agencies?  Someone  is  going  to  have  to  take  care  of  this 
person,  and  for  the  Federal  Government  to  say,  hey,  we  wash  our 
hands  of  it,  is 

Mr.  Mazzoli.  So  you  say,  as  a  practical  matter,  even  though  you 
may  have  the  authority  to  disqualify  these  because  it  would  be  so 
important  to  their  continued  life  and  well-being,  you  feel  that  the 
pressure  would  build  up,  or  you  have  this  feeling  of  humanity  and 
would  go  ahead  and  give  the  help  anyway;  is  that  the  general  idea? 

Mr.  PiNGREE.  Of  course,  it  would  vary,  depending  on  how  many 
illegal  aliens  you  have  in  your  community.  For  example,  the 
impact  in  Los  Angeles  County  or  Miami,  Fla.,  may  be  lessened  by 
an  impact  aid  program  or  community  organizations  that  can 
absorb  up  to  a  certain  number  of  people. 

But  when  you  are  talking  about  hundreds  of  thousands  of  people, 
it  is  not  reasonable  to  expect  the  community  to  do  that. 

Mr.  Mazzoli.  Mr.  Supervisor,  what  would  you  say  if  Los  Angeles 
County  would,  as  under  our  bill,  have  the  opportunity  to  disqualify 
people  from  State  forms  of  assistance?  Would  it  work? 

Mr.  Dana.  I  would  personally — I  can't  speak  for  the  other  mem- 
bers of  the  panel — but  I  personally  think  from  a  general  assistance 
aspect  if  you  disqualify  them  from  both  Federal  and  State,  that  is  a 
check  you  are  giving  them.  Of  course,  they  are  coming  up  from  a 
country  where  they  make  9-cents-an-hour  and  we  are  going  to  pro- 
vide them  $5,  and  that  is  an  incentive.  I  think  in  that  case — as  I 
say,  I  am  not  sure  the  members  of  the  board  agree  with  the  gener- 
al assistance. 
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I  think  we  would  have  to  provide  and  make  clearly  some  form  of 
emergency  medical  care  available. 

Mr.  Mazzoli.  Mr.  Krauskopfh. 

Mr.  Krauskopfh.  I  am  not  an  attorney  like  the  morning  panel, 
but  there  are  provisions  in  the  State  constitution,  so  I  don't  know 
whether  the  Federal  Government  could  authorize  us.  I  think  we 
still  would  not  avoid  all  the  costs,  even  if  we  weren't  paying  cash 
assistance.  We  would  be  treating  people  in  municipal  hospitals,  and 
it  would  be  hard  to  deny  somebody. 

We  don't  really  know,  if  someone  walks  into  a  municipal  hospi- 
tal, what  their  particular  status  is.  If  they  are  ill  or  injured,  they 
are  going  to  get  treatment.  We  have  city-financed  shelters  for  the 
homeless,  and  we  undoubtedly  would  be  serving  some  people  that 
way.  There  are  other  forms  of  assistance,  and  so  we  wouldn't  really 
avoid  the  cost. 

Mr.  Mazzoli.  Mr.  Coffey. 

Mr.  Coffey.  I  agree  with  what  has  been  said.  I  think  you  find 
many  States  where  it  is  mandated  the  county  or  local  government 
would  take  care  of  the  problems,  and  you  run  into  the  face  of  that 
with  this  provision.  Besides  that,  I  think  it  is  just  in  the  basic 
American  character,  we  like  to  take  care  of  people  in  need,  and 
through  the  policing  provisions  or  whatever  they  will  wind  up  in 
the  care  of  the  local  government. 

Mr.  Mazzoli.  Well,  I  thank  you,  gentlemen.  My  time  has  ex- 
pired. 

The  gentleman  from  California. 

Mr.  LuNGREN.  I  would  like  to  pick  up  on  that.  One  of  the  prob- 
lems I  have  in  dealing  with  a  lot  of  average  citizens  on  the  ques- 
tion of  immigration,  particularly  when  we  were  inundated  with  a 
large  number  of  Southeast  Asian  refugees,  was  the  people  weren't 
upset  because  they  were  coming,  because  they  all  came  from  some- 
where, but  they  related  back  to  when  their  generation  came  they 
didn't  have  all  this  panoply  of  programs. 

With  all  due  respect,  I  don't  think  it  is  the  problem  of  the  U.S. 
Federal  Government  that  we  say  if  you  have  the  ability  to  disestab- 
lish those  programs  or  establish  those  programs  with  respect  to 
these  people,  we  ought  to  bear  the  brunt  if  you  decide  to  do  that. 

I  take  it  you  all  agree  that  the  Federal  Government  hasn't  done 
a  very  good  job  of  policing  its  borders  and  that  that  has  caused  a 
problem. 

How  many  would  agree  we  should  take  all  revenue  sharing  away 
and  put  it  in  INS  instead? 

The  reason  I  say  that,  the  INS  total  budget  is  half  a  billion  dol- 
lars. Now  what  is  revenue  sharing — $2  billion  or  $1V2  billion? 

Whatever  it  is,  we  could  double  or  triple  or  quadruple  what  INS 
is  doing,  and  if  we  are  trying  to  do  everything  for  everybody,  we 
are  not  doing  our  own  job  very  well. 

I  happen  to  agree  with  you,  we  ought  not  to  have  local  and  State 
governments  pick  up  the  responsibilities  of  the  Federal  Govern- 
ment. I  have  no  disagreement  with  that. 

But  I  am,  frankly,  getting  tired  of  local  and  State  governments 
telling  us  we  are  supposed  to  pick  up  their  responsibility  because 
their  people  don't  want  to  be  taxed  any  more. 
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Their  people  happen  to  be  the  same  people  who  sent  me  to  office, 
and  I  appreciate  the  comments  you  have  made.  I  will  be  making 
the  same  comments  myself. 

But  I  think  I  would  point  out  by  virtue  of  the  fact  you  would  not 
want  us  to  get  rid  of  revenue  sharing,  that  we  all  sort  of  suffer 
from  the  same  malady,  wanting  someone  else  to  take  care  of  the 
challenges  that  we  have. 

My  amendment  to  allow  State  and  local  governments  to  do  what 
we  are  doing  on  the  Federal  level  arises  out  of  a  belief  that  most  of 
these  people  are  working,  first  of  all. 

Second,  that  you  would  have  a  tremendous  reaction  in  this  coun- 
try if  a  legalization  program  were  predicated  on  the  assumption 
this  is  to  legalize  these  people  so  they  can  be  eligible  for  all  welfare 
benefits  that  are  available  for  American  citizens. 

Third,  if  someone  truly  wants  to  come  to  this  country  for  pur- 
poses of  working  in  this  country,  they  would  not  feel  tremendously 
put  upon  by  virtue  of  the  fact  that  they  don't  have  access  to  a  gen- 
eral assistance  program  in  the  State  of  California  that  we  give  to 
our  citizens  because  we  have  decided  that  is  something  we  want  to 
provide. 

That  doesn't  mean  we  have  to  provide  it  to  the  rest  of  the  world. 
In  parts  of  my  district,  we  have  the  rest  of  the  world  there.  Florida 
has  a  lot  of  border,  8,000  miles,  I  think,  by  water.  We  have  a  lot  of 
border  by  land.  I  think  it  is  better  to  go  by  land  than  water.  Par- 
ticularly, if  you  go  by  the  Rio  Grande,  you  get  your  ankle  wet 
which  is  about  as  bad  as  it  gets,  up  to  your  knees.  In  some  areas, 
you  don't  get  wet  at  all  when  you  come  across  the  border. 

What  we  are  trying  to  do  here  is  tell  you  this  bill  becomes  too 
expensive.  This  bill — and  I  will  guarantee  you  that — if  it  loses  and 
we  have  no  bill  whatsoever,  I  would  ask  you,  is  the  situation  in 
your  jurisdictions  going  to  be  better  than  with  this  bill  that  has 
some  ability  to  reimburse  you  as  opposed  to  the  situation  you  find 
now. 

Mr.  Dana.  Yes. 

Mr.  LuNGREN.  I  don't  know  if  anybody  truly  knows  what  the  cost 
is  right  now,  even  though  we  make  estimates  on  our  overall  serv- 
ices. Because  you  can't  tell  who  is  here  legally  and  who  is  here  ille- 
gally. 

Mr.  Dana.  They  were  counted  in  the  census. 

Mr.  LuNGREN.  They  were  counted,  that's  right.  But  the  census 
could  not  determine  who  is  legal  and  illegal. 

Mr.  Dana.  That's  correct.  In  Los  Angeles  County,  I  think  they 
counted  about  400,000. 

Mr.  LuNGREN.  Some  of  our  friends  in  other  areas  are  saying  that 
therefore  gives  us  more  benefits  when  we  do  a  per  capita  program 
dispersement;  we  might  have  more  members  in  Congress  as  a 
direct  result  of  that.  I  don't  know  whether  that  is  a  fact. 

All  I  am  saying  is  we  sympathize  with  what  you  are  trying  to  do. 
We  are  trying  to  work  something  out. 

I  would  say  this  about  the  bill  we  had.  We  sympathize  so  much 
for  you.  We  threw  in  all  three  alternatives  in  our  bill  which  is 
really  not  what  is  going  to  happen.  We  put  in  the  100  percent  reim- 
bursement subject  to  appropriation.  I  will  tell  you  then  we  argued 
to  the  committee  that  subject  to  appropriation  that  100  percent  re- 
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imbursement  didn't  mean  what  it  seemed  to  mean.  That  is  the  way 
we  are  going  to  base  it. 

Because  if  everybody  thought  they  were  putting  100  percent  of 
what  we  are  going  to  pass,  we  put  in  emergency  pubhc  health  and 
that  sort  of  thing,  and  we  also  have  a  block  grant,  I  would  suspect 
you  are  not  going  to  have  all  three  because  in  some  ways,  they  are 
redundant. 

Many  of  us  felt  if  you  were  allowed  the  ability  to  get  rid  of  the 
eligibility  on  many  of  your  welfare  programs,  we  should  protect 
you  to  the  extent  of  emergency  medical  and  public  health. 

The  problem  the  administration  has  with  that  is  in  using  lan- 
guage to  come  up  with  that,  they  are  fearful  that  the  program  will 
so  parallel  in  word  form  and  process  the  medicare/medicaid  pro- 
gram that  some  Federal  judge  will  say,  "Aha,  you  are  denying 
people  institutionally."  That  is  why  the  administration  believes  it 
would  be  better  to  have  a  block  grant  approach. 

We  could  argue  with  the  number.  Maybe  we  could  give  them  up 
or  something.  Because  then  it  would  allow  the  States  and  commu- 
nities to  devise  whatever  programs  they  want  for  the  emergency 
medical  and  for  the  public  health.  That  is  their  thought.  That  is 
why  we  have  all  three  perhaps  in  one. 

I  intended  to  ask  a  question,  but  ended  up  making  a  statement. 

Mr.  Krauskopfh.  If  I  can  make  a  brief  comment,  we  are  not 
trying  to  load  up  this  bill  with  costs  in  such  a  way  that  it  will 
cause  the  bill  to  go  down.  Too  much  work  has  been  done,  and  it  is 
too  important  for  this  bill  to  get  through.  I  don't  think  looking  at 
refugee  dependency  rates  is  a  fair  way  to  look  at  what  may 
happen. 

We  know  that  the  refugee  dependency  rates  are  higher  than  they 
are  going  to  be  for  legalized  aliens  under  this  bill.  We  don't  know 
what  they  would  be  for  those  people  who  would  be  legalized,  but 
they  certainly  would  be  lower  than  what  they  have  been  for  refu- 
gees. 

All  we  are  asking  is  that  the  Federal  Government  share  with  us 
whatever  the  risk  is  and  go  along  with  us  on  it  and  don't  leave  us 
at  the  receiving  end  of  it. 

Mr.  Coffey.  Last  year  when  this  whole  issue  came  up,  we  looked 
at  it  from  the  counter  perspective,  looking  at  the  CBO  numbers 
and  looking  at  the  administration  numbers.  We  found  the  CBO  and 
administration  numbers  substantially  higher  than  what  we 
thought  the  estimate  of  the  cost  would  be. 

So  I  think  that  just  reinforces  what  Jack  is  saying.  We  are  not  in 
this  to  load  it  up  or  cause  problems  with  the  bill.  We  think  the  100 
percent  reimbursement  is  the  right  approach  and  that  we  can  come 
to  some  understanding  in  the  appropriations  processes  as  to  what 
the  right  number  is. 

Mr.  Mazzoli.  Thank  you,  gentlemen,  very  much.  We  appreciate 
your  attendance  and  participation. 

It  has  been  a  long  day,  but  I  think,  Mr.  Krauskopfh,  you  had  said 
something  in  your  statement  about  having  listened  to  the  earlier 
testimony.  Many  of  our  witnesses  who  get  here  early  and  listen  are 
amazed  at  the  variety  of  opinions  and  the  difficulties  that  we  are 
facing. 
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I  think  it  is  an  education,  not  just  for  our  committee,  but  really 
an  education  of  the  room  and  of  the  people  who  have  come  to  tes- 
tify to  see  the  variety  and  profound  differences  between  and  among 
people. 

But  we  really  thank  you  very  much  and  look  forward  to  working 
with  you. 

Our  last  group  for  today  and  to  wrap  up  our  hearings,  Mr. 
Robert  Searby. 

Before  my  friend  from  Long  Beach  has  to  leave,  but  just  while 
we  are  still  on  the  record,  I  want  to  thank  him  publicly  for  all  the 
long  hours  he  has  devoted  to  this  effort. 

Just  as  a  matter  of  fact,  and  just  for  the  record,  we  have  had  72 
witnesses,  counting  today's  witnesses,  and  26  hours  of  hearings.  So 
I  want  to  thank  you  for  being  here  for  all  that  and  thank  all  of  the 
members  of  our  subcommittee.  Everybody  has  made  a  big  contribu- 
tion. 

Mr.  Searby,  Deputy  Under  Secretary  for  International  Labor  Af- 
fairs, Department  of  Labor. 

Mr.  A.  James  Barnes,  general  counsel,  Department  of  Agricul- 
ture. 

Welcome,  both  of  you.  We  have  seen  you  on  two  or  three  occa- 
sions, but  again  welcome. 

You  will  each  have  5  minutes,  then  we  will  bring  points  out  in 
questions. 

Mr.  Searby  is  listed  first  on  our  chart  so  please  proceed,  Mr. 
Searby. 

TESTIMONY  OF  ROBERT  SEARBY,  DEPUTY  UNDER  SECRETARY 
FOR  INTERNATIONAL  LABOR  AFFAIRS,  DEPARTMENT  OF  LABOR 

Mr.  Searby.  Thank  you,  Mr.  Chairman. 

I  welcome  the  opportunity  to  testify  on  the  labor-related  aspects 
of  H.R.  1510.  Like  many  others,  we  welcome  the  continuing  efforts 
of  the  committee  to  attempt  to  come  to  a  reform  of  our  immigra- 
tion law. 

Once  again,  the  building  blocks  of  your  bill  strongly  supported  by 
this  Department  are  amendments  to  the  Immigration  and  Nation- 
ality Act  that  would  prohibit  the  knowing  employment  of  aliens 
without  work  authorization,  provide  employers  with  a  mechanism 
for  determining  the  work  eligibility  of  all  job  applicants,  and  estab- 
lish a  legalization  program  as  the  only  practical  and  humane 
means  of  dealing  with  the  current  illegal  population. 

Illegal  immigration  is  principally  the  result  of  international  dis- 
parities in  wages  and  employment  opportunities.  Thus,  effective 
control  of  our  borders  requires  controls  over  access  to  our  labor 
market.  The  Department  of  Labor  therefore  strongly  supports  em- 
ployer sanctions. 

We  believe  that  this  proposed  amendment  would  be  a  critical 
step  toward  improving  the  employment  opportunities,  wages,  and 
working  conditions  of  our  most  vulnerable  workers — the  low-skilled 
American  and  legal  immigrant  workers — with  whom  undocument- 
ed workers  most  often  compete. 

While  it  is  impossible  to  quantify  the  precise  impact  of  this  addi- 
tional  supply  of  undocumented   alien   workers   on   similarly  em- 
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ployed  U.S.  workers,  the  laws  of  supply  and  demand  dictate  the  di- 
rection of  those  efforts.  Illegal  immigration,  because  it  constitutes 
an  increase  in  the  supply  of  low-skill  workers,  depresses  the  wages 
and  working  conditions  of  low-skilled  workers  in  this  country  and 
reduces  their  employment  opportunities. 

It  is  also  important  to  recognize  that  the  claim  that  undocument- 
ed aliens  are  employed  only  in  jobs  that  Americans  will  not  take 
cannot  be  sustained.  In  1982,  close  to  30  percent  of  all  workers  em- 
ployed in  this  country — some  29  million  people — were  holding 
down  the  kinds  of  low-skilled  industrial,  service,  and  agricultural 
jobs  in  which  undocumented  aliens  typically  find  employment. 

Nor  can  it  be  claimed  that  Americans  will  not  take  low-wage 
jobs.  In  1981,  an  estimated  10.5  million  workers  were  employed  at 
or  below  the  minimum  wage.  An  estimated  10  million  more  were 
employed  in  jobs  earning  within  30  to  40  cents  more  per  hour  than 
the  minimum  wage. 

If  one  illegal  immigrant  in  five  is  performing  a  job  that  would  be 
filled  by  an  unemployed  U.S.  worker  in  the  absence  of  illegal  immi- 
gration— a  conservative  estimate — then  500,000  new  undocumented 
workers  entering  the  labor  force  annually  will  increase  unemploy- 
ment by  100,000  each  year. 

On  the  matter  of  labor  certification  for  immigrants,  as  we  stated 
in  our  testimony  before  the  97th  Congress,  the  Department  strong- 
ly supports  the  administration's  amendment  to  sections  121(a)(14) 
of  the  INA  which  would  streamline  the  current  cumbersome  and 
time-consuming  labor  certification  procedures  for  immigrants  seek- 
ing admission  for  permanent  employment. 

On  the  question  of  miscellaneous  immigrant  provisions,  the  De- 
partment opposes  the  change  that  would  be  made  by  this  bill.  We 
object  to  this  provision  because  it  would  confuse  the  people  who  are 
here  as  third  or  sixth  preference  aliens  with  people  who  are  here 
for  temporary  employment. 

The  Department  of  Labor  currently  operates  the  numerically  un- 
restricted H^  labor  certification  program  through  the  provisions  of 
section  101(a)(15)(H)(ii).  And  section  214(c)  of  the  INA  and  INS  deal 
with  regulations  issued  thereunder. 

Those  sections  of  the  INA  restrict  such  nonimmigrants  to  aliens 
who  are  coming  temporarily  to  the  United  States  to  fill  temporary 
jobs  if  unemployed  persons  capable  of  performing  such  service  or 
labor  cannot  be  found  in  this  country. 

Section  214(c)  of  the  INA  grants  responsibility  for  decisions  re- 
garding the  importation  of  such  workers  to  the  Attorney  General 
and  directs  him  to  consult  with  appropriate  agencies  of  the  Govern- 
ment prior  to  a  determination  on  the  petition  of  an  importing  em- 
ployer. 

Pursuant  to  INS  regulations,  DOL  issues  an  advisory  opinion, 
commonly  known  as  a  labor  certification,  on,  one,  the  availability 
of  U.S.  workers  for  temporary  jobs  offered  to  aliens  and,  second, 
whether  the  terms  and  conditions  attached  to  such  job  offers  would 
adversely  affect  the  wages  and  working  conditions  of  similarly  em- 
ployed U.S.  workers. 

This  Department  administers  the  H^  labor  certification  program 
through  the  regulatory  process.  The  Department  has  promulgated 
a  separate  set  of  regulations  for  labor  certification  procedures  for 
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agricultural  and  logging  workers  and  for  temporary  nonagricul- 
tural  workers. 

Section  211  of  the  bill  would  amend  IN  A  provisions  relating  to 
the  importation  of  H^  workers. 

The  administration  believes  that  its  substitute  H^  provision,  sub- 
mitted on  May  6,  1982,  aimed  at  a  reasonable  balance  between  the 
interests  of  U.S.  workers  and  the  legitimate  needs  of  agricultural 
workers.  In  particular,  the  administration's  proposed  H^  amend- 
ments would  codify  this  Department's  current  regulatory  authority 
for  the  H^  labor  certification  program  while  balancing  that  codifi- 
cation with  the  retention  of  the  Attorney  General's  final  statutory 
authority  over  the  importation  of  H^  nonimmigrant  workers  and 
provision  of  a  new  statutory  consultative  role  for  the  Secretary  of 
Agriculture  regarding  the  issuance  of  H^  certification  regulations 
for  agricultural  employment. 

Further,  while  the  administration  recognizes  that  some  employ- 
ers have  legitimate  needs  for  the  temporary  services  of  nonimmi- 
grant alien  labor,  particularly  in  the  event  that  future  flows  of  un- 
documented workers  are  curbed  through  the  enactment  of  employ- 
er sanctions,  we  also  believe  that  it  is  imperative  that  we  continue 
to  provide  basic  protection  to  the  U.S.  work  force  which  may  be  ad- 
versely affected. 

We  believe  that  U.S.  citizen  and  legal  immigrant  workers  should 
be  employed  whenever  possible,  and  that  American  employers 
should  be  required  to  offer  jobs  to  qualified  workers  in  the  United 
States  before  being  allowed  to  recruit  aliens  abroad. 

That  is,  we  believe  that  any  temporary  alien-worker  program 
must  have  safeguards  that  protect  U.S.  labor  standards  and  pre- 
vent the  displacement  of  U.S.  workers.  The  sdministration's  substi- 
tute H^  provision  would  therefore  condition  any  labor  certification 
for  H^  nonimmigrant  workers  upon  a  determination  by  the  Secre- 
tary of  Labor  that,  one,  there  are  sufficient  qualified  workers  avail- 
able to  perform  the  labor  or  services  involved  in  an  employer's  pe- 
tition for  temporary  alien  workers,  and,  two,  the  employment  of 
aliens  in  such  labor  or  services  will  not  adversely  affect  the  wages 
and  working  conditions  of  workers  in  the  United  States  who  are 
similarly  employed. 

Mr.  Mazzoli.  Mr.  Searby,  I  hate  to  interrupt  you  or  bother  you, 
but  in  order  to  try  to  get  on — and  we  are  at  around  1:30 — maybe  if 
you  might  summarize  the  major  points,  and  then  we  could  get  to 
Mr.  Barnes  and  try  to  get  some  questions.  Because  some  of  the 
areas  you  are  talking  about,  I  was  going  to  ask  a  question  about. 

So  maybe  if  you  could  summarize  in  1  minute  or  so  just  the  gen- 
eral position  of  the  Department. 

Mr.  Searby.  The  main  points  here  would  be  the  question  of  dura- 
tion of  stay  in  the  United  States  and  the  question  of  recruitment 
period  in  the  United  States.  Those  would  be  our  two  primary  con- 
cerns. 

Mr.  Mazzoli.  Fine.  Thank  you  very  much. 

[The  complete  statement  follows:] 
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STATEMENT  OF  ROBERT  W.  SEARBY 

DEPUTY  UNDER  SECRETARY 

FOR  INTERNATIONAL  LABOR  AFFAIRS 

,         U.S.  DEPARTMENT  OF  LABOR 

BEFORE  THE 

SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES, 

AND  INTERNATIONAL  LAW 

COMMITTEE  ON  TBE  JUDICIARY 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

March  16,  1983 

Mr.  Chairman  aj\d   Members  of  the  Subcommittee: 

I  welcome  the  opportunity  to  testify  today  regarding 
the  labor-related  aspects  of  H.R.  1510,  the  Immigration  Reform 
and  Control  Act  of  1983.   I  applaud  your  continuing  efforts 
to  achieve  the  pressing  and  long  overdue  reform  of  our  immigra- 
tion laws,  which  is  critical  to  any  effective  reduction  of 
the  increasingly  large  flow  of  undocumented  aliens  into  our  nation 
and  our  labor  market. 

As  we  have  all  discovered,  illegal  immigration  is  a  complex 
and  troubling  issue  which  touches,  directly  or  indirectly, 
the  lives  of  many  individuals  and  the  welfare  of  many  interest 
groups,  both  at  home  and  abroad.   Your  efforts  reflect  a  keen 
understanding  of  the  importance  and  complexity  of  this  issue, 
and  a  sensitivity  to  the  wide-ranging  implications  of  your 
proposals.   Both  merit  the  respect  and  admiration  of  all  of 
us  who  are  involved  in  immigration  policy. 
Employer  Sanctions 

Once  again,  the  basic  building  blocks  of  your  bill,  strongly 
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supported  by  this  Department,  are  amendments  to  the  Immigration 

and  Nationality  Act  (INA)  that  would  prohibit  the  knowing 

> 
employment  of  aliens  without  work  authorization,  provide  employers 

with  a  mechanism  for  determining  the  work  eligibility  of  all 

job  applicants,  and  establish  a  legalization  program  as  the 

only  practical  and  humane  means  of  dealing  with  the  current 

illegal  population. 

Additional  controls  over  the  entry  of  foreign  nationals 
into  our  labor  market  are  necessary  because  illegal  immigration 
has  clearly  been  increasing.   During  the  past  decade,  for 
example.  Immigration  and  Naturalization  Service  (INS)  apprehen- 
sions of  deportable  aliens  increased  by  more  than  300  percent. 
An  estimated  0.5  million  more  come  each  year.   Most  enter 
the  U.S.  labor  market  and  find  employment  in  low-level  jobs, 
where  even  the  minimum  wage  is  up  to  10  times  more  than  the 
wage  available  to  them  in  their  homelands. 

Illegal  immigration  is  principally  the  result  of  interna- 
tional disparities  in  wages  and  employment  opportunities. 
Thus,  effective  control  of  our  borders  requires  controls  over 
access  to  our  labor  market.   The  Department  of  Labor  therefore 
strongly  supports  employer  sanctions.   We  believe  that  this 
proposed  amendment  to  the  INA  would  be  a  critical  step  toward 
improving  the  employment  opportunities,  wages,  and  working 
conditions  of  our  most  vulnerable  workers — the  low-skilled 
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American  and  legal  Inunlgrant  workers,  with  whom  undocumented 
workers  most  often  compete. 

While  It  Is  Impossible  to  quantify  the  precise  impact 
of  this  additional  supply  of  undocumented  alien  workers  on 
similarly  employed  U.S.  workers,  the  laws  of  supply  and  demand 
dictate  the  direction  of  those  effects.   Illegal  immigration, 
because  it  constitutes  jui  increase  in  the  supply  of  low-skill 
workers,  depresses  the  wages  and  working  conditions  of  low- 
skilled  workers  in  this  country,  and  reduces  their  employment 
opportunities.   In  a  cautious  calculation  of  the  labor-market 
impact  of  illegal  immigration,  labor  economist  Michael  Wachter 
has  suggested  a  20  to  30  percent  displacement  effect.   This 
does  not  include  displacement  of  a.S.  workers  who  leave  the 
labor  force  entirely  and  therefore  do  not  count  as  unemployed. 
According  to  Wachter,  this  latter  group  could  be  about  the 
same  size  as  the  displaced  unemployed,  or  another  20  to  30 
percent  of  the  size  of  the  undocumented  alien  workforce.   Since 
Wachter' 3  analysis  assumes  a  situation  of  full  employment, 
the  displacement  effects  of  continuing  illegal  immigration 
are  likely  to  be  even  more  dramatic  in  a  situation  of  high 
unemployment. . 

It  is  also  important  to  recognize  that  the  claim  that 
undocumented  aliens  are  employed  only  in  jobs  that  Americans 
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will  not  take  cannot  be  sustained.   In  1982,  close  to  30  percent 

of  all  workers  employed  in  this  country — some  29  million  people — 

were  holding  down  the  kinds  of  low-skilled  industrial,  service, 

and  agricultural  jobs  in  which  undocumented  aliens  typically 

find  employment  (see  attached  table) .   Nor  can  '.t   be  claimed 

that  Americans  will  not  take  low-wage  jobs.   Ir  1981,  an   estimated 

10.5  million  workers  were  employed  at  or  below  the  minimum 

wage  ($3.35  an  hour).   An  estimated  10  million  more  were  employed 

in  jobs  earning  within  30-40  cents  more  per  hour  than  the  minimum 

wage. 

The  U.S.  workers  with  whom  illegals  compete  are  demonstrably 
also  our  most  vulnerable  workers.   The  unemployment  rate  of 
blue-collar  workers  in  1982  was  nearly  three  times  that  of 
white-collar  workers;   14.2  percent,  as  compared  with  4.9  percent. 
The  unemployment  rates  of  unskilled  blue-collar  workers — for 
example,  nonfarm  laborers — have  been  especially  high:   18.5 
percent  in  1982.   In  addition,  as  we  all  know,  the  unemployment 
rates  of  young  workers,  blacks  and  Hispanics,  many  of  whom 
are  low-skilled,  have  been  conspicuously  high  during  recent 
years.   Onemployment  rates  for  teenagers  last  month  were  19.7 
percent  for  whites;  30.2  percent,  for  Hispanics;  and  45.4  percent 
for  blacks. 

Finally,  depressed  wages  and  lost  employment  opportunities 
not  only  harm  already  vulnerable  low-skill  and  low-wage  U.S. 
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workers,  they  also  are  very  costly  to  the  Federal  government. 
Each  percentage  point  of  unemployraent  costs  the  Government 
$28  billion--$7  billion  in  increased  outlays;  $21  billion 
in  decreased  revenues.   If  one  illegal  immigrant  in  five  is 
performing  a  job  that  would  be  filled  by  an  unemployed  U.S. 
worker  in  the  absence  of  illegal  immigration  (a  conservative  ' 
estimate),  then  500,000  new  undocumented  workers  entering 
the  labor  force  annually  will  increase  unemployment  by  100,000 
each  year.   At  the  estimated  rate  of  outlay,  continuing  illegal 
immigration  costs  the  Government  an  addtional  $0.7  billion 
per  year,  or  a  total  of  $2.8  billion  between  fiscal  years 
1983  and  1986. 
Labor  Certification  for  Immigrants 

As  we  stated  in  testimony  before  the  97th  Congress,  the 
Department  strongly  supports  the  amendment  to  section  212(a) (14) 
of  the  INA,  which  would  streamline  the  current  cumbersome 
and  time-consuming  labor  certification  procedures  for  immigrants 
seeking  admission  for  permanent  employment. 

The  labor  certification  provision  has  two  basic  functions: 
first,  to  protect  the  U.S.  labor  force  from  competition  from 
alien  labor;  and  second,  to  allow  for  entry  of  needed  workers 
in  the  United  States. 

Section  201  of  the  bill  would  require  the  Secretary  of 
Labor  to  make  a  determination  that  (1)  there  are  not  sufficient 
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qualified  workers  (or  equally  qualified  workers  in  the  case 
of  aliens  (a)  who  are  members  of  the  teaching  profession, 
(b)  who  have  exceptional  ability  in  the  sciences  or  arts, 
or  (c)  who  have  doctoral  degrees  and  are  seeking  to  enter 
the  United  States  to  be  employed  as  researchers  at  colleges, 
universities,  or  other  nonprofit  educational  or  research  insti- 
tutions) available  in  the  United  States  in  the  occupations 
in  which  the  aliens  will  be  employed,  (2)  sufficient  workers 
in  the  United  States  could  not  within  a  reasonable  time  be 
trained  for  such  occupations,  and  (3)  the  employment  of  aliens 
in  such  occupations  will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the  United  States  who  are 
similarly  employed. 

The  bill  would  permit  the  Secretary  of  Labor  to  make 
such  determinations  on  the  basis  of  labor-market  information, 
without  reference  to  the  specific  job  opportunity  for  which 
certification  is  requested.   While  provision  for  individual 
case  determination  would  remain,  the  Department  would  no  longer 
be  required  to  recruit,  nor  require  employers  to  recruit, 
workers  for  a  particular  job  in  order  to  test  the  availability 
of  workers  in  the  United  States. 

This  section  also  explicitly  provides  for  the  use  of 
labor-market  information  with,  as  well  as  without,  reference 
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to  the  specific  job  opportunity  for  which  certification  is 
sought.   The  Department  supports  such  a  change. 

The  Administration  and  the  Senate  have  not  included  the 
proposed  application  of  the  special  standard,  "equally  qualified," 
to  members  of  the  teaching  profession  and  researchers  with 
doctoral  degrees.   This  special  standard  of  availability  enables 
nonprofit  educational  institutions  to  petition  for  the  admission 
of  "more  qualified"  aliens,  even  if  qualified  O.S.  teachers 
or  Ph.D.  researchers  are  available.   We  would  note  that  H.R. 
1510  includes  such  a  standard. 

Miscellaneous  Immigrant  Provision 

Section  203  of  the  bill  would  provide  that  aliens  in  the 
United  States  on  October  1,  1982,  who  had  at  that  date  labor 
certification  and  em  approved  petition  as  a  third  or  sixth 
preference  alien  and  for  whom  the  Attorney  General  estimates 
an  immigrant  visa  will  become  available  before  October  1,  1984, 
may  be  classified  as  a  nonimmigrant  H-2  worker  until  October 
1,  1984.   The  Department  of  Labor  objects  to  this  provision. 
Although  all  aliens  seeking  admission  as  third  and  sixth  preference 
immigrants  and  as  H-2  nonimmigrants  receive  labor  certification 
from  the  Department,  the  former  are  certifiable  and  admissible 
only  in  permanent,  £uid  the  latter  only  in  temporary,  jobs. 
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The  provision  thus  confuses  the  distinction  between  the  two 
separate  categories  of  certifications.   This  Department  therefore 
believes  that  classification  of  these  prospective  third  or 
sixth  preference  immigrant  workers  as  nonimmigrant  H-2s  would 
be  highly  inappropriate.   We  would  note  that  past  experience 
with  the  Virgin  Islands  immigrant  and  nonimmigrant  programs 
demonstrates  the  potential  for  abuse  of  such  a  merger. 

The  H-2  Program 

The  Department  of  Labor  (DOL)  currently  operates  the  numerically 
unrestricted  H-2  labor  certification  program  through  the  pro- 
visions of  section  101(a) (15) (H) (il)  and  section  214(c)  of 
the  INA,  and  the  INS  and  DOL  regulations  issued  thereunder. 
Section  101(a) (15) (H) (11)  of  the  INA  restricts  such  nonimmigrants 
to  aliens  who  are  coming  temporarily  to  the  United  States  to 
fill  temporary  jobs  if  unemployed  persons  capable  of  performing 
such  service  or  labor  cannot  be  found  in  this  country.   Section 
214(c)  of  the  INA  grants  responsibility  for  decisions  regarding 
the  importation  of  such  workers  to  the  Attorney  General,  and 
directs  him  to  consult  with  appropriate  agencies  of  the  Government 
prior  to  a  determination  on  the  petition  of  an  importing  employer. 
Pursuant  to  INS  regulations,  DOL  issues  an  advisory  opinion, 
commonly  known  as  a  labor  certification,  on  (1)  the  availability 
of  U.S.  workers  for  temporary  jobs  offered  to  aliens,  and  (2) 
whether  the  terms  and  conditions  attached  to  such  job  offers 
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would  adversely  affect  the  wages  and  working  conditions  of 
similarly  employed  U.S.  workers.   This  Department  administers 
the  H-2  labor  certification  program  through  the  regulatory 
process.   The  Department  has  promulgated  a  separate  set  of 
regulations  for  labor  certification  procedures  for  agricultural 
and  logging  workers  and  for  temporary  non-agricultural  workers. 

Section  211  of  the  bill  would  amend  INA  provisions  relating 
to  the  importation  of  H-2  workers.   This  proposed  codification 
of  the  H-2  labor  certification  program  for  nonimmigrant  farm- 
workers proved  to  be  both  technically  complex  and  controversial. 
We  count  at  least  seven  permutations  of  the  original  Simpson/Mazzoll 
H-2  provision,  including  one  submitted  last  spring  by  the  Admin- 
istration, as  an  alternative  to  its  earlier  proposed  experimental 
guestworker  progcsun. 

The  Administration  believes  that  its  substitute  H-2  provision, 
submitted  on  May  6,  1982,  aimed  at  a  reasonable  balance  between 
the  interests  of  U.S.   workers  and  the  legitimate  needs  of 
agricultural  employers.   In  particular,  the  Administration's 
proposed  H-2  amendments  would  codify  this  Department's  current 
regulatory  authority  for  the  H-2  labor  certification  program, 
while  baleuicing  that  codification  with  retention  of  the  Attorney 
General's  final  statutory  authority  over  the  importation  of 
H-2  nonimmigrant  workers  and  provision  of  a  new  statutory  consul- 
tative role  for  the  Secretary  of  Agriculture  regarding  the 
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issuance  of  H-2  certification  regulations  for  agricultural 
employment. 

Further,  while  the  Administration  recognizes  that  some 
employers  have  legitimate  needs  for  the  temporary  services 
of  nonimmigrant  alien  labor,  particularly  in  the  event  that 
future  flows  of  undocumented  workers  are  curbed  through  the 
enactment  of  employer  sanctions,  we  also  believe  that  it  is 
imperative  that  we  continue  to  provide  basic  protection  to 
the  D.S.  work  force,  which  may  be  adversely  affected  by  alien 
labor  competition.   We  believe  that  U.S.  citizen  and  legal 
immigrant  workers  should  be  employed  whenever  possible,  and 
that  American  employers  should  be  required  to  offer  jobs  to 
qualified  workers  in  the  United  States  before  being  allowed 
to  recruit  aliens  abroad. 

That  is,  we  believe  that  any  temporary  alien  worker  program 
must  have  safeguards  that  protect  U.S.  labor  standards  and 
prevent  the  displacement  of  U.S.  workers.   The  Administration's 
s'obstitute  H-2  provision  would  therefore  condition  any  labor 
certification  for  H-2  nonimmigrant  workers  upon  a  determination 
by  the  Secretary  of  Labor  that  (1)  there  are  not  sufficient 
qualified  workers  available  to  perform  the  labor  or  services 
involved  in  an  employer's  petition  for  temporary  alien  workers, 
and  (2)  the  employment  of  aliens  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and  working  conditions 
of  workers  in  the  United  States  who  are  similarly  employed. 
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The  Administration's  substitute  H-2  provision  would  also 
limit  the  time  period  for  nonimmigrant  H-2  workers  to  remain 
in  the  U.S.  for  a  period  of  not  longer  than  eight  months  in 
any  given  calendar  year,  except  for  those  occupations  which 
the  Secretary  of  Labor  has  previously  recognized  required  a 
longer  duration  of  stay.   While  H.R.  1510  is  silent  on  the 
issue  of  an  H-2  worker's  duration  of  stay  in  this  country, 
we  believe  that  this  eight-month  limitation  is  a  critical  immigration 
control  provision.   The'  longer  that  nonimmigrant  alien  workers 
are  permitted  to  stay,  the  more  likely  they  are  to  be  attracted 
to  unauthorized  employment  and  to  press  for  the  admission  of 
their  spouse  and  children  or  to  form  families  in  their  country 
of  employment.   This  increases  the  potential  for  both  illegal 
immigration  and  backdoor  immigration. 

The  technical  complexity  of  section  211  of  H.R.  1510  precludes 
a  provision-by-provision  comparative  analysis  today.   In  general, 
however,  the  Administration  believes  that  its  substitute  H-2 
amendments  provided  a  number  of  technical  clarifications  and 
sought  to  strike  a  balance  between  the  potentially  conflicting 
interests  of  O.S.  growers  and  U.S.  farmworkers  by  ensuring 
the  former  statutory  access  to  aliens  for  temporary  farmwork 
while  also  ensuring  the  latter  statutory  protections  from  alien 
competition.   Despite  our  concerted  effort  to  achieve  a  compromise 
H-2  provision,  however,  consensus  has  not  yet  been  forthcoming. 
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The  Administration  is  deeply  coramitted  to  enactment  of 
measures  to  control  illegal  immigration.   As  we  stated  earlier, 
we  believe  employer  sanctions  are  an  essential  factor  in  protect- 
ing our  many  low-skilled  citizen  and  immigrant  workers  from 
the  adverse  effects  of  continuing  illegal  immigration.   We 
therefore  have  a  strong  interest  in  an  H-2  provision  that  can 
facilitate  enactment  of  immigration  control  measures  while 
also  safeguarding  U.S.  workers'  employment  standards  and  job 
opportunities.   Fortunately,  we  believe  that  the  collection 
of  H-2  substitute  amendments  generated  during  the  last  Congress 
not  only  signalled  the  contentiousness  of  this  issue,  it  also 
illuminated  the  debate.   In  our  view,  while  there  has  been 
much  polarization,  there  has  also  been  considerable  progress. 
The  numerous  drafting  exercises  have  clarified  many  of  the 
specific  issues  raised  by  a  codification  of  the  H-2  agricultural 
program.   Clearly,  we  are  all  far  more  knowledgeable  about 
the  complexities  of  the  H-2  program,  and  their  implications 
for  the  future,  if  sanctions  are  enacted,  than  we  once  were. 

Though  each  of  these  H-2  amendments  calls  for  full  and 
careful  analysis  by  all  interested  parties,  it  is  our  firm 
view  that  such  analysis  will  facilitate  rather  than  retard 
resolution  of  this  issue.   We  would  be  happy  to  work  with  the 
Congress  in  undertaking  such  an  analysis,  and  in  working  towards 
a  consensus  H-2  provision  that  will  assist  in  the  much-needed 
passage  of  an  immigration  reform  bill. 
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student  Waiver 

The  Department  generally  supports  the  Judiciary  Committee 
amendments  to  section  212  of  H.R.  1510,  which  provide  that 
the  Attorney  General  may  waive  the  two-year  foreign  residence 
requirement,  if  he  deems  it  in  the  national  interest,  for  certain 
foreign  students  in  the  U.S.   Specifically,  he  may  waive  the 
requirement  for  an  F-1  student  with  a  U.S.  degree  in  a  natural 
science,  mathematics,  computer  science,  or  engineering,  who 
is  applying  for  an  immigrant  visa  and  has  either  a  college 
or  university  teaching  offer  in  his  degree  field,  or  a  research 
or  technical  job  offer  in  his  field;  or  who  is  applying  for 
a  nonimmigrant  trainee  visa,  and  will  not  receive  more  than 
three  years  of  training  by  a  U.S.  firm. 

Because  those  students  seeking  immigrant  status  would 
be  admitted  under  the  preference  system,  a  labor  certification 
would  be  required.   The  Department  supports  the  labor  market 
protection  provided  by  these  requirements.   The  purpose  of 
the  student  waiver  provision  is  to  enable  O.S.  colleges,  uni- 
versities and  high-technology  industries  to  recruit  and  retain 
highly  qualified  foreign  nationals  to  fill  critical  teaching, 
research,  and  technical  management  positions  in  those  fields. 
In  our  view,  this  purpose  is  served,  without  cost  to  the  welfare 
of  workers  in  this  country,  if  labor  certification  is  required 
and  if  the  waiver  is  made  applicable  only  to  individuals  with 


1225 


advanced  degrees  in  those  fields,  to  ensure  that  such  waivers 
are  available  only  to  highly  trained  foreign  students  with 
the  requisite  skills. 

Thank  you,  Mr.  Chairman.   This  concludes  my  prepared  remarks, 
I  would  be  pleased  to  answer  any  questions  you  may  have. 


Low  -  Skilled  Occupations 
Held  By  O.S.  Workers  in  1982 


Category 

Operatives-Nontransport 
Nonfarm  Laborers 

Farm  Laborers 
Private  Household  Workers 
Other  Service  Workers 

TOTAL 


Employment 


28,670,000 


Median 
Hourly  Wage 


9,429,000 

$6.05 

4,518,000 

5.22 

987,000 

3.87 

1,042,000 

3.13 

12,694,000 

3.94 

Source:   OSDOL,  Bureau  of  Labor  Statistics  (BLS) ,  Employment 

and  Earnings,  January  1983,  Table  23;  and  OSDOL,  BLS, 
unpublished  tabulations  from  the  Current  Population 
Survey,  Fourth  Quarter,  1982. 
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Mr.  Mazzoli.  Again,  I  am  sorry.  Because  again,  you  are  so  broad 
and  so  encompassing.  To  try  to  do  it  in  5  minutes  is  practically  im- 
possible. But  even  with  the  5-minute  rule,  we  have  had  26  hours 
over  the  last  3  weeks. 

So  it  is  amazing  how  much  we  have  got  into. 

Mr.  Barnes,  you  are  recognized,  and  welcome. 

TESTIMONY  OF  A.  JAMES  BARNES,  GENERAL  COUNSEL,  DEPART- 
MENT OF  AGRICULTURE;  ACCOMPANIED  BY  AARON  BODIN 
AND  MARION  HOUSTOUN 

Mr.  Barnes.  Thank  you  very  much,  Mr.  Chairman. 

Again,  I  express  the  Department's  appreciation  for  your  includ- 
ing us  in  the  discussions  on  this  important  national  issue. 

You  are  already  familiar  with  the  case  that  we  believe  there  is  to 
be  made  for  providing  some  sort  of  a  safety  valve  in  the  agricultur- 
al areas  as  we  move  toward  trying  to  have  all  sectors  of  our  econo- 
my use  a  legal  work  force,  as  opposed  to  an  illegal  work  force  as  is 
sometimes  happening  now,  particularly  in  some  of  the  temporary 
employment. 

What  I  would  like  to  do  is  briefly  indicate  that  we  continue  to 
believe  that  an  H^  type  program  is  an  appropriate  vehicle  to  pro- 
vide this  safety  valve.  We  are  very  pleased  that  you  have  again  de- 
cided to  include  an  H^  type  program  within  H.R.  1510.  As  you 
shape  section  211  of  that  bill  in  subcommittee,  we  hope,  first,  that 
you  will  give  us  a  temporary  agricultural  worker  program  that  is  a 
reasonable  balance  of  the  competing  interests  of  the  U.S.  labor 
force,  of  the  agricultural  producers,  and  of  the  interests  of  the  for- 
eign workers  that  will  be  here. 

Second,  that  it  would  be  a  program  that  would  be  flexible,  that  it 
would  be  workable,  so  that  it  is  a  vehicle  that  would  be  used,  as 
opposed  to  one  that  would  be  ignored,  and  hopefully  one  that 
would  be  adaptable  to  the  different  kinds  of  agricultural  needs  that 
are  found  in  different  parts  of  the  country,  including  some  that  are 
now  not  making  much  use  of  the  H^  program. 

Third,  I  would  hope  that  the  program  would  have  a  mechanism 
for  assuring  that  the  various  competing  interests  have  a  chance  to 
effectively  participate  in  developing  the  program,  in  administering 
the  program,  and  along  this  line,  as  Mr.  Searby  has  indicated,  that 
it  would  include  a  role  for  the  Department  of  Agriculture. 

Again,  as  the  Department  of  Labor  has  indicated,  we  believe  that 
the  administration's  H^  amendments  that  we  suggested  last  year 
reflected  a  reasonable  compromise  of  the  competing  interests  in 
this  very  controversial  area.  We  recognize  that  the  committee  has 
some  different  ideas  and  we  have  some  different  ideas,  but  we 
would  certainly  like  to  work  with  you  as  you  go  into  markup  to  try 
to  develop  a  bill  that  has  appropriate  balance. 

Mr.  Mazzoli.  Thank  you  very  much.  Thank  you  very  much,  Mr. 
Barnes. 

I  appreciate  your  cooperation  on  the  time.  Very,  very  nice  coop- 
eration. 

[The  complete  statement  follows:] 
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STATEMENT  OF 

A.  JAMES  BARNES 

GENERAL  COUNSEL 

UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

BEFORE  THE 

SUBCOMMITTEE  ON  IMMIGRATION,  REFUGEES  AND  INTERNATIONAL  LAW 

HOUSE  COMMITTEE  ON  THE  JUDICIARY 

CONCERNING 

THE  IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983 

March  16,  1983 


Chainnan  Mazzoli  and  Members  of  the  Subcomnittee,  I  appreciate  the 
opportunity  to  appear  today  on  behalf  of  the  Department  of  Agriculture 
to  discuss  with  you  this  issue  of  national  concern.  I  will,  of  course, 
be  directing  my  comments  to  certain  of  the  issues  addressed  in  H.R. 
1510,  the  Immigration  Reform  and  Control  Act  of  1983.  Before  addressing 
the  bill,  I  would  like  to  make  a  few  observations  to  help  put  our  comments 
in  perspective. 

In  the  agricultural  sector,  there  is  both  an  awareness  of  the 
serious  immigration  control  problem  we  face  and  an  understanding  of  the 
need  to  take  corrective  action.  Agricultural  employers  generally  support 
return  to  a  rule  of  law  and  to  regaining  control  over  our  nation's 
borders.  At  the  same  time,  there  is  a  consistently  expressed  concern 
that  the  government  allow  an  adequate,  timely,  legal  supply  of  labor  for 
agriculture  by  providing  a  mechanism  for  the  use  of  alien  labor  on  a 
temporary  basis  if  qualified  domestic  workers  are  not  available  and  the 
use  of  such  aliens  will  not  adversely  affect  U.S.  workers. 

For  a  number  of  reasons,  we  share  this  concern.  As  a  matter  of 
fundamental  fairness,  if  it  will  be  illegal  to  hire  undocumented  workers, 
then  access  to  a  legal  workforce  should  be  provided  when  needed.  At  the 
same  time,  failure  to  provide  access  to  an  adequate  legal  workforce 
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would  doubtless  result  in  continued  use  of  undocumented  workers,  which 
would  undermine  our  overall  objective  of  improved  immigration  control. 
Furthermore,  failure  to  provide  access  to  an  adequate  legal  workforce 
could  result  in  loss  of  production  of  some  crops  to  other  countries, 
reducing  the  nation's  self-sufficiency  in  fresh  fruit  and  vegetable  food 
production  and  the  positive  contribution  agriculture  makes  to  our  balance 
of  payments. 

There  are  currently  an  estimated  300,000  -  500,000  undocumented 
aliens  who  work  each  year  on  our  nation's  farms  and  ranches.  They  are 
primarily  engaged  in  seasonal  harvest  work  in  the  Southwest  and  along 
the  West  Coast.  From  World  War  II  until  1964,  this  area  relied  on  the 
"Bracero"  program  to  provide  much  of  its  seasonal  labor  supply.  When 
that  program  ended,  the  area  turned  to  using  illegal  aliens  to  help  fill 
its  seasonal  labor  needs.  Thus,  as  an  immigration  control  program  is 
implemented,  the  greatest  potential  for  dislocation  of  agricultural 
production  and  the  greatest  need  for  access  to  a  legal  workforce  to 
replace  the  current  illegal  workforce,  is  in  the  Southv/est  and  along  the 
West  Coast.  However,  over  the  past  year  agricultural  employers  in  other 
parts  of  the  country  have  discovered  that  some  employees  they  thought 
were  legal  aliens,  were  in  fact  illegally  here. 

We  were  pleased  that  the  bill  (S.  2222)  passed  last  year  by  the 
Senate,  as  well  as  H.R.  7357  which  the  House  was  debating  at  the  time  it 
adjourned,  explicitly  recognized  that  need  by  providing  a  statutory 
basis  for  a  temporary  agricultural  H-2  worker  program.  Similarly,  we 
were  pleased  to  note  that  such  a  program  is  also  included  in  H.R.  1510. 
As  we  have  previously  testified,  we  believe  that  a  streamlined  H-2 
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temporary  agriculture  worker  program  is  a  responsible,  targeted  vehicle 
for  helping  assure  access  to  an  adequate,  timely  legal  supply  of  labor 
to  agriculture,  that  at  the  same  time  protects  the  legitimate  interests 
of  the  domestic  workforce.  In  fact  the  administration  submitted  a 
substitute  H-2  program  which  we  continue  to  support. 

The  present  "H-2"  program  is,  of  course,  defined  and  established 
almost  entirely  by  regulations  of  the  Immigration  and  Naturalization 
Service  and  the  Department  of  Labor.  These  regulations  are  based  on 
clause  (H)(ii)  of  section  101(a)(15)  of  the  Immigration  and  Nationality 
Act,  which  defines  an  H-2  worker  as  a  nonimmigrant  alien  resident  of  a 
foreign  country  who  comes  temporarily  to  the  United  States  to  perform 
temporary  services  or  labor  if  unemployed  persons  capable  of  performing  . 
such  service  or  labor  are  not  available.  Section  211  of  the  bill  would, 
to  some  extent,  codify  portions  of  the  H-2  program  now  contained  in  the 
regulations. 

The  current  H-2  program  is  working  fairly  well  although  we  believe 
some  changes  in  it  are  desirable.  However,  as  we  try  to  assess  its 
possible  use  on  a  broader  scale  in  other  parts  of  the  country,  notably 
the  Southwest  and  West  Coast,  it  is  critical  to  note  a  number  of  significant 
differences  between  the  agricultural  labor  situation  there  and  on  the 
East  Coast.  There  maybe  a  much  greater  need  in  the  West  for  flexibility 
for  workers  to  move  from  one  farm  to  another,  or  from  one  crop  to  another, 
to  meet  the  changing  labor  needs  than  is  true  in  the  East.  Moreover, 
larger  numbers  of  H-2  workers  might  be  involved  in  the  West.  Some 
12,000  H-2  workers  are  now  admitted  to  fill  some  18,000  jobs  in  agriculture 
primarily  on  the  East  Coast,  while  the  need  could  be  significantly 
larger  in  the  Southwest  and  West  Coast  regions. 
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As  indicated  in  the  Attorney  General's  testimony,  the  Administration 
supports  a  statutory  authorization  of  an  H-2  temporary  worker  program. 
We  believe  it  provides  a  reasonable  basis  for  protecting  the  interests 
of  American  workers,  our  agricultural   sector,  and  the  rights  and  welfare 
of  foreign  workers.     H.R.   1510  should  provide  that  the  program  be  developed 
and  administered  in  a  manner  that  will   assure  that  the  various  competing 
interests  would  be  fully  heard  and,   to  the  extent  possible,  accommodated 
in  a  manner  consistent  with  the  national   interest. 

We  would  be  happy  to  work  with  the  committee  to  develop  the  legislation 
necessary  to  implement  such  a  program. 

As   I  conclude,   I  would  of  course  be  happy  to  respond  to  any  questions 
the  committee  may  have. 

Mr.  Mazzoli.  Let  me  yield  myself  a  few  minutes  to  get  started. 

I  am  delighted  to  see  in  your  statement,  Mr.  Searby,  the  compu- 
tations on  pages  4  and  5  where  you  try  to  reach  some  kind  of  a 
figure  to  show  what  we  are  now  as  a  nation  bearing  by  way  of  cost 
as  a  result  of  the  presence  in  our  labor  force  of  undocumented 
workers. 

I  think  we  agree  there  is  not  a  one-to-one  displacement,  but  sub- 
stantial displacement.  You  do  try  to  quantify  that,  which  is  very 
helpful.  I  think  it  would  be  very  useful  to  us  as  we  try  to  argue 
with  our  colleagues  the  point  that  doing  nothing  is  not  a  solution 
either,  because  doing  nothing  is  costing  us  substantial  sums  of 
money. 

So  I  thank  you  for  that. 

You  heard  perhaps  this  morning — if  not,  I  can  tell  you — there 
has  been  two  or  three  different  witnesses  over  our  hearings  who 
have  said  that  using  national  labor  market  data  alone  is  not 
enough;  that  there  ought  to  be  some  opportunity  for  individual  sur- 
veys. 

Do  you  see  it  that  way  that  there  ought  to  be  some  opportunity 
for  an  employer  to  come  in  and  say,  "OK,  there  are  plenty  of  engi- 
neers in  this  nation  nationally,  but  I  need  an  aerospace  engineer 
with  a  specialty  in  fixed  wing,  and,  therefore,  I  want  you  to  adver- 
tise that  within  Louisville,  Ky.  region  because  I  don't  think  you  are 
going  to  find  one  there  and  that's  where  this  person  wants  to 
locate?" 

Do  you  see  that  as  a  need  to  have  some  alternative? 

Mr.  Searby.  Are  we  discussing  labor  certification  for  immi- 
grants? 

Mr.  Mazzoli.  Immigrants. 

Mr.  Searby.  What  the  administration  is  advocating  is  the  ability 
to  use  general  labor  market  data  on  this.  However,  we  still  want  to 
insure  as  IN  A  now  calls  for  a  case-by-case  examination. 
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Mr.  Mazzoli.  So  that  your  position  is  that  isn't  aboHshed.  The 
current  law  doesn't  allow  you  to  use  national,  it  only  allows  you  to 
go  case  by  case;  is  that  correct? 

Mr.  Searby.  Yes. 

Mr.  Mazzoli.  So  you  want  to  have  available  the  national  labor 
market  data? 

Mr.  Searby.  What  it  does  is  gives  us  flexibility  and  permits  us  to 
use  that,  permits  us  to  use  specific  case  by  case.  You  could  even 
permit  recruitment  if  that  is  necessary.  So  the  Department  of 
Labor  has  several  ways  of  doing  so  from  general  data  on  down. 

Mr.  Mazzoli.  If  I  were  a  perspective  employer  and  I  have  got  a 
job  for  a  computer  engineer,  and  I  come  in  and  ask  for  a  labor  cer- 
tification, as  a  technical  matter,  do  you  now,  since  you  don't  have 
national  data,  send  notices  out  to  your  offices  around  the  country 
to  see  if  there  is  a  computer  engineer  anywhere? 

Mr.  Searby,  Yes;  one  of  the  representatives  of  the  certification 
staff  is  here. 

Mr.  Mazzoli.  I  would  like  you  to  identify  yourself. 

Mr.  BoDiN.  I  am  Aaron  Bodin,  U.S.  Employment  Service  in  the 
Department  of  Labor. 

Mr.  Mazzoli.  Do  you  promulgate  that  notice  around  the  country? 
What  really  happens? 

Mr.  Bodin.  We  might  if  it  is  a  job  for  which  there  is  a  national 
labor  market.  Yes,  we  would  circulate  it.  Employees  would  be  re- 
quired to  recruit  nationally. 

Mr.  Mazzoli.  If  I  am  an  employer  and  I  come  in  and  say,  "Look, 
I  need  an  engineer,  and  there  is  a  guy  in  England,  and  I  have 
looked  around  for  an  engineer  in  Louisville,  Kentucky,  and  I  can't 
seem  to  find  one,  I  would  like  to  get  this  guy." 

What  do  you  say?  Do  you  say,  "I'm  sorry  because  on  our  data" — 
do  you  look  at  a  sheet  and  say  there  are  plenty  of  engineers? 

Mr.  Bodin.  No;  we  cannot  do  that  under  the  current  law.  The 
current  law  requires  a  finding  that  there  are  not  sufficient  quali- 
fied, willing  and  able  U.S.  workers.  The  courts  have  told  us  that  in 
order  to  make  that  finding,  we  have  to  determine  whether  or  not 
workers  who  we  think  are  available  are  willing. 

Mr.  Mazzoli.  So  you  can't  refer  to  a  sheet  of  paper  that  makes 
an  array,  but  you  have  to  actually  sort  of  get  the  word  around  the 
country? 

Mr.  Bodin.  We  have  to  test  the  labor  market. 

Mr.  Mazzoli.  How  do  you  test  that?  Do  you  send  a  notice  out  to 
your  offices  around  the  country? 

Mr.  Bodin.  The  employer  is  required  to  test  either  in  the  newspa- 
per or 

Mr.  Mazzoli.  Does  the  employer  come  to  you  before  he  has  done 
the  testing  or  does  he  come  in  after  he  has  done  the  testing? 

Mr.  Bodin.  He  can  do  both.  If  he  has  already  recruited,  he  can 
come  in  and  say,  "I  would  like  you  to  make  a  determination  on  my 
effort  so  far  to  find  U.S.  workers."  If  he  has  not,  then  we  have  cer- 
tain prescribed  recruitment  procedures  that  he  must  follow. 

Mr.  Mazzoli.  For  example,  would  you  put  an  ad  in  the  paper? 
What  would  you  do? 

Mr.  Bodin.  Put  an  ad  in  the  newspaper  or  a  journal  if  it  is  appro- 
priate to  the  occupation.  He  must  give  a  job  order  to  the  State  Em- 
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ployment  Security  Agency  which  may  or  may  not  then  circulate 
that  nationally. 

Mr.  Mazzoli.  How  much  time  does  that  take? 

Mr.  BoDiN.  Thirty  days. 

Mr.  Mazzoli.  Thirty  days? 

Mr.  BoDiN.  Yes. 

Mr.  Mazzoli.  If  he  doesn't  get  a  taker  in  30  days,  he  can  come 
back;  is  that  the  idea? 

Mr.  BoDiN.  Yes;  if  there  is  no  one  available  in  30  days,  then  the 
application  is  forwarded  to  the  Labor  Department  for  determina- 
tion. 

Mr.  Mazzoli.  If  he  hasn't  found  anjrthing  what  further  determi- 
nation is  there? 

Mr.  BoDiN.  The  recruitment  and  the  processing  happens  at  the 
same  level.  The  determination  must  be  made  by  a  Federal  Labor 
Department  official. 

Mr.  Mazzoli.  What  happens  if  somebody  becomes  available  after- 
wards? Do  you  only  consider  the  time  the  employer  was  looking? 
What  happens  if  after  all  the  papers  have  gone  up  some  engineer 
walks  in  and  says,  "I  want  that  job;  I  just  read  about  it.  I  was  in 
my  dentist's  office  and  read  this  magazine  which  had  this  ad  in  it.  I 
want  the  job." 

Mr.  BoDiN.  That  rarely  happens.  But  if  it  did  happen,  the  certify- 
ing officer  would  be  bound  to  consider  the  availability  of  that 
person. 

Mr.  Mazzoli.  What  happens?  Whom  does  he  call?  The  employer? 

Mr.  BoDiN.  No;  the  engineer  would  go  to  his  local  job  service 
office  in  Seattle.  They  would  communicate. 

Mr.  Mazzoli.  That's  where  he  might  have  heard  about  the  job? 

Mr.  BoDiN.  Yes;  right. 

Mr.  Mazzoli.  So  he  says,  "I  think  I  am  qualified." 

What  happens  at  that  point?  How  do  you  marry  the  job  with  the 
person? 

Mr.  BoDiN.  The  engineer  would  submit  a  resume.  It  would  reach 
the  office  serving  the  area  of  the  employer. 

Mr.  Mazzoli.  If  it  is  typical  in  the  engineering  profession  to  pay 
for  the  first  interview,  that  employer  may  be  required  to  pay  for 
that  person's  transportation  in  for  the  interview? 

Mr.  BoDiN.  Yes. 

Mr.  Mazzoli.  Can  you  say  that  because  nationally  you  don't  have 
a  labor  shortage  that  there  is  no  local  labor  shortage? 

Mr.  Barnes? 

Mr.  Barnes.  Mr.  Chairman,  the  intent  of  the  H^  amendment 
that  was  suggested  by  the  administration  was  to  delete  the  require- 
ment that  the  search  have  to  be  to  the  four  corners  of  the  country; 
rather  it  was  anticipated  that  the  Labor  Department  would  look 
not  only  to  the  local  area,  but  to  areas  that  traditionally  furnish 
workers  for  that  temporary  employment. 

For  example,  on  the  west  coast,  there  frequently  is  a  migration 
of  people  up  from  Arizona  to  California  and  on  up  to  Oregon  and 
Washington.  That  migrant  stream  may  be  a  more  fruitful  source  of 
workers  than  expecting  somebody  in  Maine  to  go  West  to  work  for 
3  weeks  or  6  weeks  and  then  be  faced  with  a  problem  of  going  back 
to  the  east  coast. 
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I  think  Bob  Searby  may  want  to  comment  further  on  this.  We 
were  striving  within  the  administration  for  some  sort  of  reasonable 
look,  focusing  the  attention  on  the  area  that  was  most  likely  to  pro- 
duce the  workers. 

Mr.  Mazzoli.  It  seems  more  likely  that  an  engineer,  using  our 
example,  from  Bangor,  Maine,  would  go  to  Long  Beach  to  take  a 
job  that  an  apple  picker  would  go  from  the  apple  orchards  in  New 
York  State  out  to  work  the  San  Joaquin  Valley. 

I  wondered  if  these  labor  laws  take  that  into  consideration. 

Mr.  Searby.  Certainly,  Mr.  Chairman,  they  are  looking  at  tradi- 
tional employment  networks.  There  happens  to  be  a  distinction 
made  between  the  types  of  nonagricultural  skilled  labor,  special- 
ized labor,  that  might  be  concentrated  in  areas  and  lowest  skill,  es- 
pecially in  time  of  high  unemployment,  where  you  have  lowest 
skilled  in  virtually  all  the  areas. 

Also  on  the  question  of  bringing  skilled  professionals — you  have 
been  referring  to  aerospace,  engineers  of  that  sort — the  fact  is  that 
to  get  a  foreigner,  you  have  to  make  an  international  search.  If  you 
can  make  an  international  search  using  traditional  employment 
network,  certainly  the  Department  of  Labor  feels  that  complies 
with  making  the  national  searches  in  those  employment  networks 
here  in  the  United  States. 

Mr.  Mazzoli.  Mr.  Barnes,  when  DOL  advertises  to  see  if  there 
are  Americans  who  are  willing  and  able  to  take  agricultural  jobs, 
do  they  currently  go  anywhere  outside  of  the  eastern  seaboard  or 
the  Midwest?  Do  they  actually  even  consider  California  or  anyplace 
else  in  the  country? 

Mr.  Barnes.  I  am  not  sure  I  am  as  well  equipped  to  address  that 
as  someone  who  works  on  the  H^  program. 

My  understanding  is  some  of  the  more  major  employers  do  send 
recruiters  out  to  the  traditional  areas  to  look  for  temporary  work- 
ers. 

Mr.  Mazzoli. 

May  I  turn  to  you,  sir? 

Mr.  BoDiN.  A  determination  would  be  made  by  the  Department 
where  workers  may  be  likely  to  be  found.  The  employer  will  be  di- 
rected to  recruit  in  those  areas. 

Mr.  Mazzoli.  So  for  example,  now,  using  the  current  H^  pro- 
gram, since  it  is  primarily  an  eastern  seaboard  and  Southeast  pro- 
gram, you  don't  really  get  much  into  the  Northwest  or  the  South- 
west? 

Mr.  BoDiN.  No;  we  recognize  the  traditional  movement  of  mi- 
grant workers. 

Mr.  Mazzoli.  Say  that  somehow  people  from  the  Southwest 
found  out  about  these  jobs  coming  up  in  Tampa  or  around  Lake 
Okeechobee,  and  they  call  somebody.  Does  the  employer  or  the 
Labor  Department  have  to  concern  themselves  with  these  people 
that  are  that  far  away? 

Mr.  BoDiN.  Yes. 

Mr.  Mazzoli.  If  so,  is  their  transportation  paid?  Are  they  on 
there  own  hook  to  get  to  where  the  job  is  by  the  due  date?  How 
does  that  happen? 
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Mr.  BoDiN.  The  employer  would  be  required  to  pay  their  trans- 
portation if  they  were  hired  and  worked  for  50  percent  of  the  con- 
tract period. 

Mr.  Mazzoli.  So  in  other  words,  they  may  have  to  stand  their 
transportation  there  and  will  be  reimbursed  if  they  stay  there  for 
half  the  length  of  the  contract? 

Mr.  BoDiN.  Yes;  that's  right.  They  would  have  to  do  that  for  U.S. 
workers  as  well  as  foreign  workers. 

Mr.  Mazzoli.  U.S.  workers;  that  is  what  I  was  thinking. 

Well,  it  is  an  amazingly  complex  situation,  but,  of  course,  the 
effort  that  we  are  trying  to  do  here  is  to  draft  an  H^  program  and, 
of  course,  an  immigrant  labor  certification  program  that  recognizes 
the  realities.  The  truth  of  the  matter  is  there  is  a  problem  of 
people  leaving  and  going  great  distances  for  jobs. 

I  mean,  we  have  this  need  to  look  at  national  figures,  and  yet  we 
recognize  that  we  are  probably  not  going  to  have  but  regional 
movement.  It  is  hard  to  get  people  except  in  certain  jobs  to  really 
traverse  the  Nation.  So  we  tried  to  come  up  with  something  that 
recognized  this. 

Are  there  any  questions? 

Mr.  Miller.  Just  a  couple,  Mr.  Chairman. 

Some  of  the  agriculture  groups  proposed  a  transitional  program 
perhaps  to  get  them  over  the  hump  of  getting  the  growers  into  H^ 
programs.  Perhaps  you  could  think  about  that  rather  than  making 
comments  right  now. 

The  second  question  is  that  we  had  a  lot  of  testimony  last  week 
about  these  foreign  engineers.  The  subcommittee  had  both  sides  of 
the  issue.  Does  the  Department  of  Labor  have  any  judgment  on  the 
dispute  as  to  whether  there  really  is  a  serious  displacement  by  the 
foreign  students  of  American  engineers? 

Mr.  BoDiN.  I  don't  know. 

Mr.  Searby.  Mr.  Chairman,  I  don't  know  which  cases  specifically 
they  are  referring  to.  I  have  had  discussions  with  the  different 
American  engineering  groups  and  have  learned  a  good  deal  about 
their  employment  patterns  in  the  process,  but  I  couldn't  answer  on 
the  specific  cases. 

Mr.  Miller.  You  don't  know  on  a  summary  judgment  as  to 
which  side  is  right  on  that?  Because  we  had  the  dispute  coming 
from  both  sides. 

Mr.  Searby.  My  initial  response  would  be  to  refer  back  to  what  I 
noted  before  which  is  when  you  have  general  figures  about  the 
availability  of  engineers  in  the  United  States  and  their  wages  and 
you  know  their  unemployment  levels  and  then  you  see  employers 
can  use  international  employment  networks  that  would  would 
expect  they  could  also  use  the  national  employment  networks  to 
the  full  extent. 

Mr.  Mazzoli.  Just  basically  speaking,  do  you  agree  or  disagree, 
Mr.  Barnes,  that  if  the  employer  sanctions  section  of  our  bill  work 
that  certain  sectors  of  the  country  in  the  area  of  agriculture  would 
indeed  find  their  labor  supply  in  jeopardy? 

Mr.  Barnes.  I  think  they  probably  would  but  I  think  the  real 
question  mark  in  the  equation  that  none  of  us  know  the  answer  to 
is  what  the  reach  of  legalization  is  going  to  be.  How  many  people 
who  are  currently  working  in  agriculture  are  going  to  be  eligible 
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for  legalization,  are  going  to  seek  to  apply,  and  are  going  to  keep 
working  in  agriculture? 

You  can  conceive  of  a  scenario  where  you  wouldn't  have  any  sig- 
nificant problem,  but  many  questions  are  being  raised  about  how 
many  people  will  come  forward  and  seek  legalization.  That  uncer- 
tainty leads  us  to  feel  we  ought  to  have  a  safety  valve. 

Mr.  Mazzoli.  Well,  let  me  ask  you  just  a  couple  questions  here 
that  staff  indicated  for  the  Department  of  Labor. 

It  would  seem  like  perhaps  our  bill  would  strengthen  your  hand 
in  enforcement  of  the  Nation's  labor  laws  because  it  does  allow  the 
Department  of  Labor  to  have  access  to  certain  employer  records. 
Have  you  thought  about  that  at  all,  Mr.  Searby? 

Mr.  Searby.  On  the  H^  program? 

Mr.  Mazzoli.  Well,  across  the  board  in  the  employer  sanction 
area  as  well. 

Obviously,  it  hasn't  been  a  major  part  of  your  scrutiny;  I  appreci- 
ate that. 

For  Mr.  Bodin,  earlier — I  guess  it  was  last  week  or  the  week 
before — Congressman  Brown  of  Colorado  brought  to  our  attention  a 
problem  that  he  feels,  and  it  has  been  reiterated  by  other  mem- 
bers, and  that  is  that  people  are  frequently  referred  to  growers  by 
State  and  Federal  employment  agencies  or  referral  agencies. 

Under  our  bill,  those  referred  people  would  still  have  to  be  veri- 
fied by  the  employer.  The  suggestion  is  that  those  discussions  and 
that  winnowing  process  and  scrutiny  ought  to  take  place,  the  ex- 
amination ought  to  be  done,  at  the  State  agency  or  the  Federal 
agency. 

How  do  you  see  that  as  working  out  in  practice? 

Mr.  Bodin.  I  haven't  had  a  chance  to  think  about  it. 

Mr.  Mazzoli.  Would  you  do  that?  I  would  appreciate  it  because 
you  are  the  man  who  deals  with  this  stuff  day  in  and  day  out.  I 
would  like  to  know  what  is  practical  because  it  makes  a  lot  of  sense 
to  me. 

It  seems  if  a  person  is  referred  to  you  by  a  Federal  or  State 
agency,  you  implicitly  say  that  person  is  bonafide.  It  is  perhaps 
unfair  to  have  to  reestablish  that  eligibility. 

Mr.  Bodin.  The  traditional  function  of  the  employment  service  is 
a  job-matching  agency  for  willing  users.  I  think  there  would  be  a 
reluctance  to  enter  into  specific  enforcement  functions. 

Mr.  Mazzoli.  Except  that  that  is  exactly  the  argument  people 
make  about  employer  sanction,  "You  are  looking  to  employers  to 
do  your  job."  And  we  say,  not  really;  it  is  a  cooperative  effort,  ev- 
erybody is  in  this  thing  a  little.  Because  otherwise,  we  have  this 
increasing  flood  of  people. 

So  just  kind  of  think  it  out.  When  people  come  to  you,  how  do 
they  come.  I  mean,  do  they  come  ready  with  all  the  documents?  Is 
that  traditionally  not  the  case? 

Yes,  Mr.  Searby. 

Mr.  Searby.  Mr.  Chairman,  I  would  just  note  on  that  the  employ- 
er sanctions,  you  would  have  a  duplicative  process  in  law  enforce- 
ment here  because  you  would  be  noting  that  some  employers  some 
of  the  time  would  have  to  go  through  the  identification  procedure 
that  is  set  up  in  this  bill  and  that  the  others  would  not. 
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In  fact,  the  same  employer  for  some  employees  might  have  to  do 
it,  might  not  at  other  times.  That  would  be  the  employment  serv- 
ices job.  Whether  it  is  agriculture  or  not  agriculture  is  across  the 
spectrum  of  employment. 

What  this  would  do  is  simply  require  that  at  the  place  of  employ- 
ment, the  identification  procedure  be  followed  by  everybody,  by  all 

employers. 

Mr.  Mazzoli.  Well,  it  is  true.  As  I  say,  I  would  like  to  just  hear 
some  observations  you  have  because  it  does  seem  that  typically  the 
employers  call  in  a  group  from  a  contact  with  a  State  employment 
agency  and  some  show  up,  and  that  is  just  the  way  the  thing  is  op- 

Whether  in  practice  it  would  work  out  to  say  that  people  re- 
ferred to  you  not  by  private  recruitment,  but  State  and  Federal 
agency,  are  legitimately  able  to  work.  You  don't  have  to  do  any 
further  checking.  If  the  INS  finds  those  guys  are  illegal,  then  they 
take  it  up  with  the  State  agency  or  the  Federal  Government  or 
something  else,  but  not  with  that  employer. 

But  anyway,  this  is  the  end  of  the  7th  day  of  our  hearings,  and  I 
just  again  want  to  thank  you  three  gentlemen  and  all  of  the  people 
who  appeared  before  us  these  past  7  days  and  my  colleagues  and 
staff  for  their  attention. 

And  at  this  point,  our  subcommittee  stands  adjourned. 

[Whereupon,  at  2:03  p.m.,  the  subcommittee  hearing  was  ad- 
journed.] 


ADDITIONAL  MATERIAL 

statement  of  Congressman  Geo.  W.  Crockett,  Jr. 
for  inclusion  in  the  hearing  record 
on  the  Immigration  Control  and  Reform  Act  (H.R.  1510) 

MR.  CHAIRMAN,  As  the  Subconmittee  again  takes  up  the  Immigration 
Control  and  Reform  Act,  I  would  like  to  share  with  my  colleagues  some 
of  my  continuing  concerns  with  this  legislation.  These  concerns,  which 
I  brought  up  during  our  consideration  of  the  Immigration  legislation  in 
the  last  Congress,  include  those  sections  of  the  bill  dealing  with 
asylum  adjudication,  employer  sanctions,  and  the  legalization  of  aliens 
now  in  the  United  States. 

For  the  benefit  of  my  colleagues,  I  would  like  to  insert  at  this 
point  in  the  hearing  record  the  Statement  for  the  Record  of  Randall  Robinson, 
Executive  Director  of  TransAfrica,  on  this  legislation.  The  testimony 
offered  by  Mr.  Robinson  clearly  and  succinctly  addresses  my  concerns,  and 
I  associate  myself  with  its  position: 

(testimony  attached) 

(1237) 
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As  the  black  American  lobby  for  Africa  and  the  Caribbean,  TransAfrlca 
has  a  special  Interest  in  the  ongoing  attempts  to  reform  existing  legislation 
on  inmlgration  and  refugees. 

These  most  sweeping  legislative  efforts  have  engendered  impassioned 
responses  from  diverse  segments  of  U.S.  society.   This  is  due  in  large  part  to  the 
significance  of  the  proposed  legislative  changes,  not  only  to  would-be  immigrants 
and  refugees,  but  generally  to  U.S.  citizens  as  well. 

The  millions  of  undocumented  workers  currently  spread  across  the  United 
States,  the  backlog  of  asylum  cases  within  the  Immigration  and  Naturalization 
Service  (INS) ,  plus  the  political  refugees  who  continue  to  turn  to  this 
country  in  desperation,  underscore  the  importance  of  our  developing  legislation 
which  is  comprehensive  in  scope,  fair  in  its  intent,  and  consistent  in  its 
application. 

The  Immigration  Control  and  Reform  Act  of  1983  (HR  1510)  is  a  bold  and 
laudable  step  toward  the  solution  of  a  complex  and  emotionally  charged  problem. 
The  House  version  of  the  Bill  now  incorporaces  provisions  which  quell  concerns 
raised  both  by  earlier  versions  put  forward  by  this  body  as  well  as  the 
current  version  proposed  by  the  Senate  (S529) .   There  remain  however,  key 
provisions  in  dire  need  of  re-assessment  and  modification  if  this  legislation 
aims  to  uphold  our  fundamental  traditions  of  due  process,  the  provision  of 
succor  and  refuge  to  those  fleeing  political  persecution  and  brutality,  and 
the  protection  of  our  citizenry  from  any  form  of  discrimintion  based  on  race  or 
national  origin. 
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ASYLUM  ADJUDICATION 

Although  there  are  significant  points  of  departure  between  HR  1510 
and  S  529,  they  both  unfortunately  permit  summary  exclusion  of  aliens. 
Under  this  provision,  aliens  who  do  not  have  the  documentation  required 
to  obtain  entry  to  the  United  States  or  who  fail  to  indicate  an 
"intention  to  apply"  for  asylum  under  Section  of  208  would  be  sbmmarlly 
excluded  from  entry  into  the  United  States  without  a  hearing  -  this 
determination  being  subject  to  neither  administrative  or  judicial  review. 

Further  complicating  the  issue  is  the  lack  of  clarity  as  to  what 
constitutes  an  intention  to  apply  for  asylum.  Do  basic  expressions  of 
fear  and  concern  for  his/her  safety  on  the  part  of  an  alien  suffice,  or 
is  a  more  official,  precise  and  technical  statement  required?  In  the 
absence  of  clear  guidelines,  personal  interpretation  on  the  part  of  the 
particular  immigration  official  involved  plays  too  great  a  role  in  what 
is  often  a  matter  of  life  and  death  for  the  political  refugee. 

Our  opposition  to  the  bill's  summary  exclusion  provision  is  based 
on  the  fact  that  it  is  a  major  departure  from  the  long-standing  right 
of  aliens  arriving  in  the  United  States  to  present  their  case  for 
admissibility  or  asylum  before  an  immigration  judge  with  legal  representation. 
Equally  significant  is  this  provision's  failure  to  reco^ze  the  extent  to 
which  language  barriers,  ignorance  of  US  law  and  procedure,  and  paranoia  born 
out  of  years  of  political  repression  can  lead  to  excessive  caution, 
inarticulateness,  and  a  lack  of  assertion  in  dealing  with  all  government 
officials  -  our  own  immigration  officers  included. 

Of  particular  concern  to  TransAfrica  is  the  plight  of  the  Haitian 
refugees,  who  have  by  and  large  been  treated  as  "economic"  rather  than 
political  refugees,  and  have  been  victims  of  definite  discrimination  on  the 
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part  of  Inunigration  and  Naturalization  Service  officials.   Both  the  language 
barrier  as  well  as  a  general  discomfort  regarding  the  perceived  co-operative 
relationship  between  this  government  and  that  from  which  they  have  fled  combine 
to  produce  a  marked  reticence  on  the  part  of  Haitian  refugees.   Investigations 
have  also  shown  the  Haitians  to  be  generally  unaware  of  the  asylum  provisions 
open  to  them.   The  maintenance  of  the  summary  exclusion  provision  of  the  bill 
would  therefore,  in  light  of  the  factors  outlined  above,  render  both  Haitian 
as  well  as  other  political  refugees^  particularly  and  unnecessarily  vulnerable. 

The  administrative  costs  associated  with  adequately  reviewing  asylum 
applications  must  be  weighed  against  the  implications  of  a  political 
refugee  being  forced  to  return  to  a  land  recently  fled  for  fear  of  political 
persecution  and  brutality. 

We  support  the  House  bill's  creation  of  a  President-appointed,  Senate- 
approved  United  States  Immigration  Board.   Board  members'  ,Six7y.ear  ;terms,  jwe 
feel,"  increased  the  potential  for  Board  action  which  is  independent  of  the 
Administration  responsible  for  appointing  its  members.   The  requirement  that 
members  select  specially  trained  administrative  law  judges  is  a  positive  step 
towards  the  provision  of  fair  and  impartial  asylum  hearings  and  ensures 
greater  expertise  than  has  to  date  been  displayed  in  the  assessment  of 
asylum  cases. 

One  final  comment  on  the  issue  of  access  to  judicial  review  on  the 
part  of  asylum  applicants  -  HR  1510  denies  access  to  federal  district 
courts  for  the  review  of  the  lawfulness  and  constitutionality  of  INS 
processing  of  asylum  claims,  the  proper  and  sole  avenue  being  through 
federal  circuit  court  of  appeals  .   The  low  number  (twelve)  of  asylum  cases 
which  have  been  heard  in  Federal  Circuit  Court  of  Appeals  in  the  past  tv70 
years  hov/ever,  suggests  that  many  asylum  applicants  may  not  have  the 
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resources  or  access  to  lawyers  specializing  In  immigration  law  and  refugee 
matters,  and  that  access  to  Federal  District  Courts  should  also  be  maintained. 

EMPLOYER  SANCTIONS 

TransAfrica  opposes  employer  sanctions.   Intended  to  control/eliminate 
the  participation  of  undocumented  aliens  in  the  U.S.  work  force  in  order  to 
reduce  the  appeal  of  illegal  migration  to  the  United  States,  employer  sanctions 
have  the  potential  to  increase  both  the  type  and  frequency  of  discrimination 
faced  by  visibly  identifiable  minorities. 

Obliged,  under  threat  of  financial  penalty,  to  ascertain  the  right  of  a 
job  applicant  to  work  in  the  United  States,  employer  caution  and  suspicion 
would  naturally  be  greatest  when  accents,  color  and/or  race  suggest  a  place 
of  national  origin  other  than  the  United  States.   This  however,  leaves  many 
U.S.  citizens  and  permanent  residents  open  to  unnecessary  suspicion,  with 
the  result  that  visually  identifiable  minorities,  both  "legal  and  illegal" 
will  find  themselves  being  required  to  prove  their  right  to  work  both  on 
a  more  frequent,  as  well  as  a  more  thorough,  basis   than  their  counterparts 
of  European  descent. 

In  addition  to  this,  since  not  only  employers,  but  also  the  general 
public   (including  immigration  officials)  *^  more  likely  to  question  whether 
a  member  of  a  visually  identifiable  minority  is  "documented",  employers, 
out  of  a  desire  to  avoid  searches  of  their  property  for  illegal  aliens  and 
the  related  disruption  in  productivity  and~business,  may  consciously 
reduce  their  minority  staff,  and .therefore  their  exposure  to  such 
disruptions. 

In  view  of  the  potentially  discriminatory  impact  of  this  provision 
on  U.S.  citizens  and  legal  residents,  it  is  recommended  that  employer 
sanctions  be  deleted. 
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LEGALIZATION 

The  concept  of  amnesty  for  aliens  who  have  been  living  and  working 

in  the  United  States  is  legally  sound.   However,  both  the  two-tiered 

system  as  well  as  the  related  cut-off  dates  warrant  re-assassment . 

HR  1510  proposes  permanent  residence  eligibility  for  illegal  aliens  t^V 
who  have  been  residing  in  the  United  States  from  before  January  1,  1977  and 

temporary  resident  status  for  those  who  have  been  here.before  January  1,  1980. 

(An  exception  is  made  in  the  case  of  Haitians  and  Cubans,  the  cut-off  for 
which  is  January  1,  1981). 

These  cut-offs  will  leave  a  sizable  segment  of  the  Illegal  alien 
population  with  no  status,  subject  to  expoitation  by  and  exclusion  from 
many  segments  of  U.S.  society.   In  an  attempt  to  minimise  the  extent  of 
the  remaining  underground  subculture  therefore,  it  is  recommended  that  all 
illegal  aliens  who  have  resided  in  the  United  States  on  a  continpus  basla.before 
January  1,  1982  be  granted  eligibility  for  permanent  resident  status,  and  that 
the  transitional  temporary  resident  provision  be  deleted.   A  one-year  period 
of  grace  in  which  to  apply  for  permanent  residence  is  recommended. 

In  closing  however  we  trust  that  the  Administrations' s  much-publicized 
and  highly  controversial  program  of  prolonged  mass  detention  of  the  Haitian 
boat  people  which  began  in  May  1981,  will  receive  the  special  consideration 
and  review  which  it  deserves. 
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STATEMENT  OF 
CONGRESSMAN  SID  MORRISON 
IMMIGRATION  REFORM  AND  CONTROL  ACT 

There  is  no  question  in  my  mind  that  new  immigration  policy 
is  necessary.   The  hours  of  meetings  and  hearings  I  have  attended 
convince  me  that  something  must  be  done  because  our  borders  are 
out  of  control,  but  I  question  that  the  bill  before  us  provides 
enforceable  or  fair  answers. 

Not  enforceable,  because  I  doubt  that  employer  sanctions  will 
work.   I  understand  that  a  General  Accounting  Office  report 
questions  the  workability  of  employer  sanctions  as  evidenced  by 
a  review  of  results  in  the  19  countries  where  such  laws  are  in 
force. 

The  bill  is  not  fair,  because  it  will  result  in  discrimination. 
And  it's  not  fair  to  impose  an  additional  maze  of  red  tape  on  em- 
ployers because  government  agencies  have  failed  to  halt  the  flow 
of  illegal  immigrants.   It  also  forces  an  unworkable  temporary 
worker  program  onto  a  number  of  comparitively   small  farm  operations 
which  have  specialty,  short-term  harvests. 

Other  witnesses  have  expressed  the  concerns  of  the  Hispanic 
community.   On  behalf  of  thousands  of  my  constituents,  I  echo 
these  sentiments.   Perhaps  the  best  use  of  my  time,  and  yours,  would 
be  to  concentrate  on  the  areas  in  which  I  have  many  years  of 
experience. 

I  refer  to  my  25  years  as  a  farmer  in   Central  Washington 
State.   The  crops  grown  there  are  diversified,  but  include  many 
that  are  very  labor  intensive.   Add  the  dimension  of  highly  perish- 
able products,  with  short,  weather-dependent  harvests,  and  you 
have  a  most  difficult  situation.   The  gamble  in  this  type  of  farming 
is  reflected  in  the  fact  that  the  average  fruit  grower  ^n  Wash- 
ington State  has  fewer  than  100  acres.   The  risk  is  so  great 
that  major  corporations  and  conglomerates  have  refused  to  invest. 

These  same  growers,  most  operating  on  small  family  farms, 
ask  for  no  federal  support  subsidy.   They  also  ask  not  to  be 
made  the  enforcer  of  immigration  policy.   The  specialty  harvests 
to  which  I  refer  have  always  depended  on  temporary,  short-term 
labor.   Since  the  State  of  Washington  is  far  removed  from  the 
normal  migrant  worker  stream,  agricultural  wages  in  the  Northwest 
are  the  highest,  or  among  the  highest,  in  the  nation.   For  several 
decades,  citizens  from  the  great  states  of  Oklahoma  and  Arkansas 
joined  local  workers  in  harvesting  these  crops.   Now  many  of  these 
former  migrants  own  their  own  farms  in  the  Northwest. 
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In  recent  years,  Hispanic  workers  have  increasingly  filled 
this  need  for  short-term  specialty  harvests.   They  have  left  field 
work  and  row  crops,  which  have  become  mechanized,  and  filled  the 
need  created  by  the  growth  of  the  asparagas,  cherry,  pear,  apple 
grape  and  hops  industries.   These  Hispanic  workers  come  from 
Texas  and  California,  attracted  by  piece  rates  that  reward  their 
aggressive  work  habits.   There  is  no  argument  that,  since  the 
termination  of  the  Bracero  program, this  migrant , stream  has  been 
joined  by  an  unknown  percentage  of  illegal  immigrants. 

By  specialty  harvests,  I  mean  a  matter  of  a  few  days  of 
work,  somewhat  unpredictable  because  of  weather.   The  professional 
migrant  and  aggressive  local  worker  work  for  a  number  of  employers 
and  have  a  pattern  they  have  followed  for  years.   You  don't  hear 
about  them  because  they  arrange  for  their  own  housing  and  trans- 
portation and  they  earn  very  good  wages. 

My  description  of  these  farm  operations  brings  me  to  this 
point.   Employers  will  have  difficulty  positively  identifying  a 
large  crew  of  workers  arriving  before  daylight  in  the  field.   An 
inflexible  temporary  worker  program  will  leave  many  crops  unhar- 
vested,  meaning  thousands  of  lost  jobs  for  those  local  citizens 
working  in  the  packing,  processing,  storage  and  transportation 
industries.   Prices  to  consumers  will  go  up,  and  our  balance  of 
trades  will  suffer  further  erosion.   The  farmers  I  represent  are 
in  financial  difficulty  now,  and  this  legislation  could  be 
devastating.   They  have  trouble  understanding,  because  today, 
under  Washington  State  law,  they  cannot  legally  ask  the  questions 
necessary  to  determine  a  workers 's  legality,  and  tomorrow,  under 
this  bill,  they  could  be  in  jail  for  hiring  someone  they  couldn't 
identify. 

When  I  read  the  current  requirements  of  H-2,  I  have  to 
seriously  question  whether  or  not  the  authors  of  these  regula- 
tions have  ever  visited  the  Pacific  Northwest  to  observe  how 
unique  the  needs  of  our  labor  intensive  specialty  agriculture  is. 
Workers  must  be  able  to  move  freely  over  large  geographical  areas 
to  meet  the  needs  of  many  growers  as  the  harvest  season  progresses. 

The  H-2  program  now  in  place  has  been  bogged  down  with  red 
tape  and  subject  to  uneconomic  requirements  to  the  point  that  it 
is  unworkable  for  a  large  short-term  labor  need.   Ideally,  I 
would  like  to  see  the  inclusion  of  a  workable  temporary 
guestworker  program  in  this  legislation.   A  number  of  farm 
groups  are  meeting  around  the  nation  to  make  positive  suggestions 
for  your  deliberations.   If  that  does  not  occur,  I  will  offer 
several  amendments  to  improve  the  bill  to  make  it  more  accept- 
able to  those  farmers  who  hire  workers  for  the  short  duration 
of  20  days  or  less. 
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My  amendments  are  simple.   The  first  would  mandate  that  the 
state  employment  service  be  responsible  for  the  legality  of  the 
workers  it  refers.   A  worker  would  receive  some  sort  of  veri- 
fication from  the  agency  he  could  bring  to  the  prospective  employer 
to  prove  that  the  state  service  had  checked  out  his  legal  papers 
and  relieve  the  farmer  of  additional  paperwork  when  the  worker 
arrived. 

My  second  amendment  also  is  designed  to  alleviate  burdensome 
paperwork  from  the  farmer.   My  amendment  would  eliminate  the 
requirements  for  filling  out  paperwork  under  certain  restrictive 
conditions  depending  on  the  legal  status  of  that  individual. 

There  is  very  little  housing  available  on  the  West  coast 
that  would  satisfy  the  rigid  requirements  of  certified  H-2  dwellings. 
Many  workers  now  live  with  other  family  members  and  I  am  proposing 
an  amendment  to  allow  this  practice.   I  want  to  give  the  employer 
and  the  employee  the  option  to  substitute  payment  of  a  reasonable 
allowance  in  lieu  of  the  actual  furnishing  of  housing  accommoda- 
tions and  meal  preparation  facilities.   I  only  wish  that  all 
Members  would  have  the  opportunity  to  witness  how  easily  this 
could  be  accomplished  and  how  readily  it  would  be  accepted  by  the 
farmworkers  in  some  areas  of  the  country.   I  do  not  view  these 
changes  as  the  answer  to  the  agricultural  labor  problem,  but  I 
do  see  them  as  a  way  to  improve  upon  the  disastrous  impact  this 
bill  would  have  on  the  economy  of  the  Northwest.   Passage  of 
this  bill  in  a  form  which  does  not  provide  for  an  adequate  labor 
supply  will  not  only  cripple  the  fruit  industry  but  hurt  related 
industries  such  as  the  timber  industry  which  supplies  the  packing 
cartons,  the  rail  and  trucking  industries,  and  the  various  ports 
which  handle  export  cargo. 

In  conclusion,  I  join  you  in  agreeing  that  we  need  a  new 
immigration  policy,  and  commend  the  Immigration  Subcommittee 
Members  for  their  efforts.   For  my  district  their  answers  fit 
neither  the  Hispanic  community  not  the  employers.   By  amendment, 
I  trust  the  legislative  process  can  consider  the  special  regional 
needs  of  the  Northwest. 
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March  1,  1983 


STATEMENT  OF  CONGRESSMAN  DANTE  B.  FASCELL  (D-FLA) 
BEFORE  THE  IMMIGRATION,  REFUGEES,  AND  INTERNATIONAL  LAW  SUBCOMMITTEE 
OF  THE  HOUSE  JUDICIARY  COMMITTEE 
ON  IMMIGRATION  REFORM 


Mr,  Chairman  and  manbers  of  the  Subcommittee,  I  commend  you 
for  your  early  action  in  holding  these  hearings.   As  the  Representative 
of  the  19th  District  of  the  state  of  Florida,  which  includes  part  of 
Dade  County  and  Monroe  County  (the  Florida  Keys),  I  have  long  been 
concerned  with  immigration  issues.   As  you  know,  our  community  has  been 
severely  affected  by  the  impact  of  mass  emigration  from  the  Caribbean 
and  Central  America — both  legal  and  illegal — for  decades. 

Illegal  immigration  to  the  United  States  has  reached 
unprecedented  levels  and  will  continue  to  present  problems  for  this 
nation  in  this  decade  and  beyond.   Throughout  my  Congressional  service, 
I  have  been  a  strong  advocate  of  strict  enforcement  of  our  existing 
immigration  laws.   We  must  remain  as  committed  to  strict  enforcement  of 
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the  laws  as  our  resource  and  manpower  constraints  permit,  but 
enforcement  alone  Is  not  enough.   If  we  are  to  regain  control  of  the 
system  by  which  we  decide  who  will  and  will  not  enter  and  reside  In 
this  nation,  a  system  which  Is  rapidly  becoming  uncontrollable  by  law 
enforcement  and  other  standards,  we  must  make  reform  of  the  United 
States*  Immigration  laws  one  of  our  top  national  priorities. 

Our  Immigration  system  is  In  dire  need  of  updating.   This 
nation  has  not  passed  comprehensive  immigration  legislation  since  1965. 
Since  that  time,  we  have  seen  mass  migrations  of  people  to  the  United 
States — driven  by  political  and  economic  pressures  in  their  homelands — 
from  several  of  the  world's  most  troubled  areas,  most  notably  Southeast 
Asia,  the  Caribbean  and  Central  America. 

Illegal  Immigration  to  our  nation  is  a  problem  that  is 
national  in  scope  and  for  which  the  federal  government  must  bear  the 
ultimate  responsibility.   Its  consequences  will  have  an  increasing 
impact  upon  the  formation  and  implementation  of  U.S.  domestic  and 
foreign  policies  in  the  future.   The  United  States  has  a  long  tradition 
of  welcoming  all  people  who  wish  to  come  to  this  nation.   As  a  result, 
for  many  the  U.S.  has  been  and  remains  the  country  of  first  resort. 
Although  I  am  not  suggesting  that  we  abandon  our  open-door  policy,  the 
U.S.  simply  cannot  absorb  all  of  those  who  wish  to  settle  here. 
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We  must  remember  that  immigration  is  an  international  problem 
and  we  must  continue  to  aid  and  encourage  other  nations  to  accept 
greater  responsibility  for  the  millions  of  people,  especially  refugee 
populations,  who  seek  a  new  homeland.   The  ways  in  which  we  deal  with 
those  who  wish  to  live  in  our  country,  and  with  other  nations  that  also 
must  face  immigration's  realities,  will  have  implications  for  our 
relations  with  other  nations  for  years  to  come. 

Domestically,  the  onployment  of  undocumented  aliens  has  an 
impact  on  indigenous  workers  in  all  sectors  of  our  economy.   It  is 
believed  that  a  certain  amount  (estimated  to  be  one  to  two  percent,  or 
approximately  1.5  million  jobs)  of  displacement  of  workers  at  the  lower 
scales  of  the  secondary  labor  market  is  occurring,  due  to  employment  of 
undocumented  workers.   Paradoxically,  while  it  is  illegal  for  an 
undocumented  alien  to  work  in  this  nation,  it  is  not  now  illegal  for 
American  employers  to  hire  undocumented  workers. 

The  Congress  must  consider  sanctions  against  those  employers 
who  knowingly  hire  undocumented  workers  at  the  expense  of  the  domestic 
labor  force.   The  American  labor  market  is  already  straining  to 
reemploy  the  millions  who  are  out  of  work  and  cannot  afford  to  attempt 
to  absorb  an  additional,  and  expanding,  labor  supply  of  undocumented 
workers  from  other  countries. 
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Illegal  immigration  affects  all  states  and  regions,  but  it 
places  a  particularly  severe  burden  on  several  areas  of  the  country, 
including  my  South  Florida  district.   Furthermore,  State  and  local 
governments  simply  cannot  afford  to  bear  the  burden  of  providing 
services  for  illegal  aliens.   This  is  a  federal  responsibility  that 
should  not  be  borne  by  local  taxpayers.   For  this  reason,  the  Congress 
adopted  legislation  which  I  authored  to  provide  for  and  facilitate 
reimbursement  by  the  Federal  government  for  services  provided  to 
Haitians  who  entered  the  U.S.  on  or  before  November  1,  1979.  and  for 
Cuban-Haitian  Entrants  who  entered  between  April  21  and  October  10, 
1980. 

State  and  local  budgets  have  been  increasingly  strained  as 
the  result  of  deep  cuts  in  the  federal  budget  over  the  past  two  years. 
During  this  time  of  record  high  unemployment,  when  our  nation's  scarce 
resources  have  been  spread  thin  to  accommodate  those  citizens  and 
resident  aliens  who  are  out  of  work  and  in  need  of  public  assistance, 
it  is  unrealistic,  unwise  and  unfair  to  place  an  additional  burden  on 
the  taxpayers  of  states  and  localities  to  provide  for  undocumented 
aliens  whom  they  can  ill  afford  to  support. 

The  major  goals  of  current  U.S.  immigration  laws  are  the 
reunification  of  families  and  concern  for  human  rights.   For  these  and 
other  reasons,  we  must  strive  to  reform  and  streamline  the  system  for 
legal  immigration  and  to  provide  for  swifter  processing  of  political 
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asylum  claims.   With  these  goals  in  mind,  one  of  the  first  steps  that 
must  be  undertaken  is  the  computerization  of  the  Immigration  and 
Naturalization  Service  (INS).   Without  state-of-the-art  computer 
technology,  INS  cannot  possibly  hope  to  reduce  its  backload  of  legal 
immigration  cases.   Applicants  for  legal  immigration  to  this  country 
currently  face  a  wait  of  up  to  several  years  while  their  immigration 
status  is  determined.   It  is  believed  that  this  waiting  period  may 
drive  an  unknown  number  of  legal  applicants  who  wish  to  be  reunited 
with  their  families,  already  residing  in  the  United  States,  to  emigrate 
to  the  United  States  by  surreptitious  means.   If  this  process  can  be 
streamlined,  some  illegal  immigration  might  be  eliminated. 

A  provision  must  be  enacted  for  the  streamlining  of  political 
asylum  cases,  which  currently  number  in  the  tens  of  thousands. 
Existing  asylum  and  exclusion  procedures — all  asylum  cases  are  now 
determined  on  a  case-by-case  basis — were  never  intended  to  accomodate 
large  numbers  of  claims  and,  as  a  result,  the  adjudication  process  has 
succumbed  under  the  weight  of  increasing  claims.   Meritorious  claims 
cannot  be  handled  in  a  timely  fashion  penalizing  asylees,  and  those 
with  lesser  claims  to  asylum  are  afforded  additional  time  in  this 
country  to  which  they  may  not  be  entitled. 

During  the  97th  Congress,  immigration  was  at  the  forefront  of 
the  legislative  agenda  and  I  stress  today  the  need  to  continue  the 
debate  on  this  crucial  issue.   While  the  legislation  in  the  last 
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Congress  had  many  problems,  it  still  provided  a  focal  point  for  the 
discussion  on  immigration  reform.   Illegal  immigration  to  the  United 
States  is  not  likely  to  cease  in  the  near  future,  and  the  consequences 
are  likely  to  be  felt  more  acutely  as  time  passes.   Not  only  must  we 
devise  a  policy  that  will  begin  to  deal  now  with  the  millions  of 
undocumented  aliens  currently  residing  and  working  in  this  nation,  but 
we  must  strive  to  pass  realistic,  comprehensive  legislation  that  will 
adequately  prepare  us  for  the  future.   We  cannot  focus  the  debate  on 
mass  deportation  of  millions  of  individuals  to  solve  our  immigration 
problems.   Nor  can  we  depend  on  law  enforcement  officials  within  the 
INS  alone  to  close  our  borders  to  all  comers.   However,  we  can 
streamline  the  legal  immigration  process  to  where  it  benefits  both  the 
United  States'  interests  and  those  individuals  with  a  legitimate  claim 
to  residence  in  this  country.   I  am  hopeful  that  our  colleagues  in  the 
98th  Congress  will  meet  the  challenge  before  us. 
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Mr  Chairman 

As  we  again  meet  in  this  Congress  to  discuss  a  revision  of  the  nation's 

inmigration  laws,  I  want  to  thank  you  for  giving  me  the  opportunity  to  sutmit 
this  testimony  to  discuss  H  R  1510,  the  Iitriigration  Peform  and  Control  Act. 
This  is  a  subject  vfcLch  veil  deserves  Congressional  attention,  and  I  vrould 
like  to  begin  by  saying  my  feelings  ranain  now  exactly  as  stated  cti  the  floor 
of  the  Ffouse  this  past  December  during  consideration  of  the  legislation. 
Permit  me  to  reiterate  my  feelings  both  as  Chairman  of  the  Agriculture 
Conmittee  expressing  the  oonoems  of  the  agricultural  sector,  and  also  as 
an  individual  member  representing  the  15th  District  of  Texas,  part  of  vfcLch 
lies  on  the  border  with  Mexico. 

Let  me  say,  Mr  Chairman,  that  the  concerns  vMch  I  bring  to  the 
iienbership  will  in  no  way  diminish  my  admiration  and  respect  for  the 
distinguished  chairman  of  the  conmittee  or  the  distinguished  chairman  of 
the  siixxmmittee  or  the  respective  minority  members,  nor  for  the  enormous 
work  done  by  the  Coitmission,  vAiich  was  the  initial  wDrk  that  eventually 
brought  us  to  v*ere  we   are  today. 

First,  I  would  like  to  ejipress  that  in  the  agricultural  sector  there 
is  tremendous  ofposition  to  this  bill  viiich  I  have  personally  discovered 
from  famvrorkers  as  to  v*iat  the  legislation  could  do  to  them.  The  same 
opposition  appears  perhaps  for  different  reasons  frcm  farmers  or  producers, 
but  in  this  case  both  ctoject  to  the  same  specific  provision  —  arployer 
sanctions.  Sanctions,  I  constantly  hear  in  ny  travels,  vrould  only  result 
in  enplcyers  being  reluctant  to  hire  anyone  viho   looks  Hispanic  or  foreign. 
People  ocnstantly  s^  to  me  that  they  can  only  equate  this  with  discrimination. 
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It  would  be  sacrificing  my  integrity  to  my  oath  of  office  if  I  ware  to 
say  that  you  should  not  prosecute  those  that  are  guilty  under  the  law.  "Kiat 
is  not  viinat   I  am  saying,  but  that  v*>en  there  is  a  ranpant  or  widespread  coverage 
in  an  area  or  in  a  specific  factory  or  in  a  specific  part  of  the  city,  legal 
and  illegal  aliens  are  all  brought  in  and  the  managers  or  the  owners  of  these 
establishments  have  I  feel  great  and  legitimate  concerns. 

Then  there  is  v\rtiat  I  personally  regard  as  a  rather  abhorent  idea  —  a 
national  ID  card.  This,  from  v^Tat  I  constantly  hecir,  is  received  with  about 
as  much  enthusiasm  as  eirployer  sanctions.  It  is  an  idea  that  quite  simply 
runs  contrary  to  the  Constitution  and  to  the  concepts  and  precepts  on  v^iich 
this  nation  was  founded.  I  should  enphasize  I  hear  this  equated  with 
totalitarianism. 

Certainly  there  are  some  vAio  say,  "Vfell,  you  have  to  have  a  driver's 
license.  That  is  a  privilege.  You  have  to  have  social  security.  That  is 
a  privilege."  But  vAien  you  have  to  identify  yourself  in-country,  not  as 
you  are  leaving  or  as  you  are  ocxning,  then  I  think  this  is  an  insult. 

If  you  will  bear  with  me  there  is  also  great  concern,  vAiich  I  share, 
that  in  our  area  of  the  country,  or  perhaps  from  New  York  into  the  South  and 
into  California,  if  the  enployer  is  ooncemed  that  he  might  be  brought  into 
a  court  of  justice  or  that  criminal  sanctions  or  civil  sanctions  would  be 
brought  against  him,  he  is  going  to  be  very  careful.  My  concern  is  that  if 
you  start  at  Oregon,  Washington,  California  through  to  the  Mexican  coast  to 
the  South  and  then  into  the  Northeast,  anyone  v^io  looks  like  me  is  going  to 
have  to  identify  himself  every  time  he  asks  for  a  job. 

This  I  think  our  Constitution  woiild  classify  as  an  inposition  on  the 
individual  liberty  of  a  person  or  of  a  citizen.  I  share  this  concern  because 
in  the  realms  of  Capitol  Hill  there  is  often  trouble  pronouncing  my  name.  Can 
one  imagine  if  I  showed  up   in  Alabama  looking  for  a  job,  or  in  VIest  Texas,  or 
Kentucky  someplace? 

Second,  what  about  areas  of  this  legislation  v>*iere  there  is  viiat  spears 
to  be  unintentional  infringement  of  the  law.  Vfe  have  throughout  the  border 
those  vho  have  what  is  called  a  border  crossing  permit  by  v\^ch  they  can  come 
across  the  border  without  having  a  visa  or  passport,  but  they're  not  supposed 
to  work.  Ihey  can  only  cone  for  forty-ei^t  hours  or  seventy-two  hoiars. 
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Many  of  these  are  women  who  are  retained  as  houseworkers  by  people  on  the 
border,  and  I  am  concerned  that  if  they  would  be  covered  by  the  sactions 
the  result  would  be  catastrophic.  On  the  border  you  would  have  many  house- 
wives vdio  had  no  other  intention  than  to  get  some  help  for  their  households 
viho  would  have  to  be  asking,  "Do  you  have  papers?  Can  you  identify  yourself?" 

The  housewife  with  three  or  four  children  that  might  need  to  go  to  work, 
for  exairple,  would  have  a  duty  inposed  on  her  above  and  beyond  the  norm  of 
any  other  ordinary  citizen.  Vlhat  is  being  inposed  is  a  responsibility  for 
enforceitent  of  the  law  that  should  belong  to  an  enforcement  agency. 

Another  concern  I  would  like  to  discuss  is  amnesty.  This  is  a  paradox 
because  people  who  themselves  have  come  as  aliens  and  legalized  their  status 
tell  ite  that  they  do  not  feel  we  should  legalize  someone  vAio  came  infringing 
the  law  —  someone  viho   came,  unlike  they  did,  waiting  in  line,  getting  the 
papers,  paying  the  lawyer. 

It  is  very  difficult  to  come  into  this  country  legally.  That  is  v*iy 
we  have  so  many  illegals.  Someone  vAio  wishes  to  ccne  into  this  country  has 
to  wait  months  and  years  to  unite  liimself  with  his  family.  They  have  to 
get  all  kinds  of  requirements.   In  short,  it  is  being  made  more  difficult 
for  those  people  v*io  want  to  come  legally,  and  yet  you  are  giving  those 
that  oonE  illegally  the  ability  to  legalize  themselves.  I  think,  and  this 
is  just  a  personal  theory  on  my  part,  that  this  is  being  done  because  it  is 
the  easiest  thing  to  do  —  not  because  it  is  the  right  think  or  the  proper 
thing,  but  the  easiest. 

You  will  hear,  "What  are  we  going  to  do  with  them?  We  can't  get  them 
all  together.  We  can't  ship  them  back  to  v^ierever  they  came  from,  let's 
just  legalize  them  and  start  from  here." 

That  would  be  fine  if  the  process  by  vdiich  others  who  cone  legally  v«re 
sinplified.  I  am  not  one  of  those  vdio  feel  that  we  have  reached  the  point 
vAiere  we  can  have  no  more  people  come  from  other  parts  of  the  world.  We  have 
terrible  problems  in  this  country  now,  but  we  still  are  the  greatest  country 
in  the  world.  The  farm  sector  has  terrible  problems,  but  we  still  are  able 
to  produce.  We  have  econcmic  problems  because  it  is  a  world  situation  as  far 
as  econCTTiics  is  concerned,  but  saying  we  should  put  a  cap  on  the  nur±ier  of 
people  from  other  countries  will  not  solve  that.  What  it  will  eventually  mean 
is  that  other  de  la  Garza's  or  Coelho's  might  not  eventually  serve  in  this 
Chamber. 
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Another  cxanoem  which  I  addressed  in  the  last  Congress  by  introducing  an 
anendment  to  the  immigration  bill  has  to  do  with  the  barbed  wire  which  is  the 
first  thing  one  sees  ooming  into  the  country  or  the  last  thing  you  see  going 
out.  It  reminds  one  of  the  Berlin  Wall.  I  detest  this  and  feel  it  must  be 
addressed.  I  say  this,  Mr  Chairman,  because  I  have  gone  around  the  world  saying 
how  we  do  not  have  any  army  between  us  and  Mexico  —  hew  we  do  not  have  guns 
edmed  across  the  river,  and  yet  you  see  that  barbed  wire  like  the  one  I  saw 
in  Berlin  between  East  and  West.  It  is  sad. 

Now  before  I  conclude  let  me  revert  to  the  personal.  The  area  I  cone 
from  has  been  New  Spain,  Mexico  and  eventually  Texas  vAien  it  declared  its 
independence.  Later,  the  U  S  had  a  conflict  as  to  vAiere  the  boundary  WDuld 
be  —  the  Nijeces  or  the  Rio  Grande  river.  Had  it  been  Nueces,  I  wDuld  probably 
be  itaking  this  talk  in  the  Congress  of  Mexico. 

But  v\*ien  the  boundary  of  the  Rio  Grande  was  set  we  became  genuine  citizens 
of  the  United  States  of  flnverica.  Having  nentioned  this,  I  then  feel  that  for 
families  like  mine  vSiich  v\ere  not  part  of  the  original  thirteen  colonies 
history  or  fate  has  said  if  you  are  south  of  the  river  you  are  Mexican,  and 
if  you  are  north  of  the  river  you  are  genuine  U  S  citizens,  American  citizens 
vAiose  families  could  go  and  come. 

New  there  are  those  in  our  area  viho   say  that  \Ae  should  have  no  infringement, 
that  if  you  are  a  member  of  one  family  the  river  should  not  mean  anything  —  that 
one  should  have  the  privilege  to  ccne  and  go.  And  there  are  many  v^o  espouse 
the  proposition  that  there  should  be  no  irrru-gration  process  at  all,  that  if  you 
can  prove  that  you  live  in  the  area  and  fate  made  the  river  a  juridical  boundary, 
that  should  not  apply  to  you.  Many  vrtio  cross  the  river  still  feel  that  way. 

There  is  also  concern  —  and  I  have  seen  it  in  ray  area  in  letters  to  the 
editor  that  maybe  we  should  not  allow  anyone  to  cross,  that  maybe  we  should 
put  the  Army  out  there  or  put  the  Marines  out  there  or  scneone  from  one  border 
to  the  other  to  keep  everyone  out.  But  we  are  united  to  such  an  extent 
economically  and  by  family  ties  that  Mexico  is  an  integral  part  of  the  security 
not  only  of  our  area,  but  of  the  United  States,  so  their  security  and  their 
economic  stability  is  also  an  integral  part  of  ours.  We  cannot  escape  this. 

The  question  may  be  asked  vAiy  do  you  bring  all  of  this  out  during  these 
hearings?  The  answer  is  because  it  impacts  on  the  econcmic  stability  that  we 
have.  It  inpacts  on  both  sides  of  the  river.  It  irrpacts  also  cyi  the  schools. 
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The  Svprene  Court  of  the  United  States  new  says  that  we  have  to  educate 
cliildren  regardless  of  v*iether  their  parents  are  here  legally  or  not,  and  this 
iirpacts  tremendously  on  us  and  is  an  eoonoidc  burden.  iMs  bill  has  scsne 
relief  for  that. 

So  let  ne  say  that  I  have  found  as  chairman  of  the  ootmittee  and 
individually  —  and  I  say  this  with  all  sincerity  and  respect  for  my 
colleagues  on  this  ccamvittee  and  the  Canmissicai  —  no  one  viho  has  told  me 
to  go  and  vote  for  that  good  bill  that  they  have  on  iitrdgration.  Rather, 
all  of  the  concern  has  been  from  the  eirployer  or  frcm  the  enployee.  And 
on  the  asylum  question  there  is  great  anxiety  in  my  area  because  through 
there  ccne  itany  of  the  people  from  Central  America.  In  this  area  the  legal 
process  is  not  working  and  this  legislation  does  not  really  alleviate  this 
situation. 

Mfe  do  not  have  enough  people  in  the  consul tates.  Vfe  do  not  have  enough 
people  in  the  visa  sections.  This  is  something  we  should  be  addressing  as 
well  as  the  issue  of  those  vtio  would  want  to  cctte  in  legally? 

My  concern  is  not  about  land.  We  have  land.  I  know  that  ve  have 
unenployment  now  and  I  knew  we  have  tremendous  economic  problems,  but  that 
is  for  other  reasons  not  because  of  the  people  viho   ccme  although  I  must  cilso 
say  that  there  are  some  concerned  farm  v^orkers  vrfio  feel  that  seme  aliens 
legal,  or  otherwise,  iifringe  in  the  areas  vtere  they  might  get  errployment. 

Mr  Chairman,  let  me  close  by  saying  I  realize  I  am  only  raising  questions, 
but  in  my  heart  I  feel  they  are  questions  \4iich  must  be  raised  and  addressed. 
Ihank  you. 


18-556  O— 83 80 


1258 


WALTER  E.  FAUNTROY  committeeon 

DISTRICT  OF  COI_UM  Br  A 


Congresfsf  of  tfje  ^nitcb  States! 

J^ouit  of  i^epresientatibefi 


2S90  R»r«uw«  Moua*  Orr»Ct  BuiU>tMO  ^,,,_       ,._,  - 

WAtMlNarON.  DC.      20515  **  GOVERNMENT   OPERATIONS  AND 

(202)  22S-a030  JT^      •t<VA    ^f     X)  aM»*  A^***4' ft  f  «U«^  MtTTROPOLITAN  AFFAIRS 


DimtKT  amcr> 
«00  NowTM  CArrrot  Stkect 
SorTE  311,  Amtvam  BuiLlMNa 
Wasminston.  D.C     20001 

ao2)27wi7i  March    15,    1983 


COMMITTEE  ON 

jaafifjinuton,  3B.C.    20515  bank.ng.  finance  and 


URBAN  AFFAIRS 


ECONOMIC  STABILIZATION 


The   Honorable   Romano   L.    Mazzoli  hou«no *nd community 

Chairman  otvtioPMtKr 


CHAIRMAN.  CONORESSIONAL 


Subcommittee  on  Immigration,  Refugees,  and 

International  Law  mjckcaucu* 

2137  Raybrun  House  Office  Building 
Washington,  D.C.  20515 

Dear  Rom: 

I  very  much  appreciated  the  opportunity  to  testify  before 
your  Subcommittee  on  H.R.  1510.   At  the  time  of  my  testimony 
there  were  a  number  of  comments  and  questions  which  merit  response. 

There  were  comments  and  or  questions  in  five  areas  for 
which  I  would  like  to  submit  further  statements  for  the  record. 
These  five  areas  were: 

•  A  question  from  Congressman  Sam  B.  Hall,  Jr.  con- 
cerning the  number  of  Haitian  refugees  returned 
to  Haiti. 

•  A  statement  by  Congressman  Dan  Lungren  concerning 
my  statement  that  there  were  no  Blacks  or  Hispanics 
at  the  senior  executive  level  of  the  Immigration 
and  Naturalization  Service  and  that  there  is  a 
need  for  affirmative  action  in  the  Service. 

•  Your  strong  disagreement  with  my  statement  that 
the  provisions  of  H.R.  1510  would  lead  to  a 
significant  reduction  in  judicial  review  for 
asylum  applicants. 

•  Questions  from  Congressman  Hamilton  Fish,  Jr.  as  to 
whether  the  language  he  had  contributed  to  section 
121  on  summary  exclusion  did  not  adequately  address 
my  concerns  with  this  provision. 

•  A  request  from  Congressman  Bill  McCollum  to 
examine  his  proposal  in  the  97th  Congress,  H.R.  5649, 
for  the  purpose  of  determining  whether  or  not  that 
proposal  might  address  my  concerns  with  judicial 
review. 

In  answer  to  the  first  question,  according  to  the  Department 
of  State  there  have  been  a  total  of  634  returnees  from  the  United 
States  and  people  interdicted  on  the  high  seas  who  were  returned 
to  Haiti.  Of  this  total  of  634,  424  people  are  returnees  from  the 
United  States  of  America  and  210  are  returned  interdictees. 
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Of  this  total  of  634  people  retvirned,  183  have  been 
contacted.   Contact  with  these  183  people  has  been  carried  out 
by  U.S.  Embassy  personnel  in  Haiti,  who,  have  made  22  visits  to 
conduct  27  2  interviews.  > 

In  response  to  Congressman  Dan  Lungren's  statement,  there 
is  within  the  Immigration  and  Naturalization  Service,  according 
to  Mr.  Neal  Harwood  (632-4625)  of  the  Executive  Personnel  Develop- 
ment Office,  one  Hispanic  and  no  Black  personnel  at  the  senior 
executive  level.   My  statement  said  there  were  none.   I  stand 
corrected  but  believe  that  the  presence  of  only  one  Hispanic  and 
no  Blacks  does  not  argue  against  my  advocacy  of  the  need  for 
affirmative  action  in  the  Immigration  and  Naturalization  Service. 

In  response  to  your  objection,  I  would  contend  that  the 
provisions  for  judicial  review  contained  in  H.R.  1510  do  not  add 
any  additional  access  to  judicial  review  for  asylum  applicants 
than  that  already  available  under  existing  law  and  procedure. 
Current  law  states  that   "petitions  for  review"  to  the  courts  of 
appeals  shall  be  the  sole  and  exclusive  procedure  for  judicial 
review  of  final  orders  of  deportation  and  exclusion  (Section  123  (a)(2)), 

While  it  is  true  that  H.R.  1510  would  codify  what  is  now 
accepted  practice  and  procedure  by  mandating  final  judicial 
review  before  circuit  courts  of  appeals,  these  proposed  procedures 
would  nonetheless  restrict  access  to  federal  district  courts  for 
the  limited  number  of  cases  which  involve  pattern  and  practice 
violations  of  due  process  requirements.   Petitioners  should  not 
have  to  exhaust  administrative  remedies  before  there  is  access 
to  relief  in  cases  where  there  may  be  reason  to  believe  that 
there  has  been  a  pattern  and  practice  of  denying  due  process. 
While  the  intent  of  your  proposal  to  insure  access  to  judicial 
review  through  the  circuit  courts  of  appeals  through  codification 
is  laudable,  the  effect  of  removing  the  federal  district  courts 
from  jurisdiciton  over  the  limited  number  of  cases  involving 
pattern  and  practice  violations,  as  in  the  case  of  the  Haitian 
Refugee  Center  v.  Smith,  would  be  to  restrict  needed  legal 
protection  to  asylum  applicants. 

You  will  recall  that  in  the  case  of  the  Haitian  Refugee 
Center  v.  Smith,  Judge  King  stated  that: 

The  manner  in  which  I.N.S.  treated  the  more  than 
4,000  Haitian  Plaintiffs  violated  the  Constitution, 
the  immigration  statutes,  international  agreements, 
I.N.S.  regulations  and  I.N.S.  operating  procedures. 
It  must  stop. 

Under  section  123  (b) (2)  of  H.R.  1510,  "no  court  shall 
have  jurisdiction  to  entertain  a  petition  relating  to  a  deter- 
mination concerning  asylum  under  Section  208  except  in  a  petition 
for  review  under  subsection  (a)."   This  language  should  be  read 
in  conjunction  with  the  language  of  Section  123  (a)  which  specif- 
ically states  that  section  279  of  the  Immigration  and  Nationality 
Act  granting  district  courts  jurisdiction  over  all  causes  arising 
under  the  Immigration  and  Nationality  Act  and  28  U.S.C.  1331 
granting  federal  courts  general  jurisdiction  over  federal  law 
matters  may  not  form  the  basis  of  recourse  to  federal  district 
courts . 
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The  effects  of  this  language,  if  adopted,  would  be  the 
following : 

1)  Class-wide  relief  would  be  eliminated; 

2)  Illegal  agency  action  could  not  be  systematically 
enjoined,  but  would  have  to  be  overturned  on  a  case 
by  case  basis; 

3)  Indigent  asylum  seekers  would  be  required  to  secure 
counsel  individually  to  obtain  relief;  and, 

4)  Asylum  seekers  intimidable  and  ignorant  of  their  legal 
rights  would  be  returned  before  exercising  legal  protec- 
tion available  to  them. 

Given  the  above  it  is  requested  that  you  give  reconsider- 
ation to  the  provisions  of  Section  123. 

This  brings  me  to  my  response  to  Congressman  Fish's 
questions  as  to  whether  the  language  he  had  contributed  to  Section 
121  on  summary  exclusion  did  not  adequately  address  my  concerns 
with  this  provision.   The  summary  provisions  of  H.R.  1510  contained 
in  Section  121  do  not  remove  my  concern  and  opposition  to  this 
provision.   The  language  that  stipulates  that  the  examining  I.N.S. 
officer  must  inform  the  alien  of  his  or  her  right  to  have  an 
administrative  law  judge  redetermine  inter  alia  the  finding 
that  the  alien  does  not  indicate  an  intention  to  apply  for  asylum 
is  inadequate.   The  hearing  before  the  administrative  law  judge 
would  be  non-adversarial  and  it  is  unclear  whether  there  is  a 
right  to  have  counsel.  Additionally,  there  is  a  lack  of  legal 
certainty  as  to  what  constitutes  an  "application"  for  asylum. 
This  suggests  that  there  is  some  possibility  that  an  imprecise 
anecdotal  indication,  not  cast  in  technical  or  quasi- technical 
language  that  the  alien  has  concerns  about  his  or  her  safety,  may 
be  considered  an  insufficient  indication  of  an  "intention  to  apply 
for  asylum"  in  the  narrow  sense. 

The  results  of  inquiries  of  lawyers  representing  Haitians 
suggest  that  in  almost  all  instances,  and  regardless  of  the  degree 
of  fear  which  a  Haitian  has,  Haitians  tend  to  be  unaware  of  the 
availability  of  specific  legal  remedies  such  as  asylum. 

Assuming  the  most  generous  interpretations  of  what 
constitutes  an  application  for  asylum,  even  an  imprecise  articu- 
lation of  a  fear  of  return,  will  not,  for  very  functional  reasons, 
be  readily  forthcoming.   Many  Haitians,  at  all  levels,  believe 
that  the  United  States  Government  and  the  Government  of  Haiti 
are  in  close  alliance,  an  alliance  which  extends  even  to  condoning 
violations  of  human  rights  in  Haiti.   While  this  perception  may 
sound  unreasonable  to  us,  it  is  a  clearly  held  belief  of  many 
Haitians.   Additionally,  there  is  an  acute  fear  and  distrust  of 
government  officials  of  any  country,  a  fear  that  is  quite 
understandable  given  the  role  of  the  government  in  Haiti. 
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Thus  while  Section  121  requires  an  immigration  officer 
to  inform  an  alien  of  his  right  to  a  redetermination  of  the 
finding  that  he  does  not  indicate  an  intention  to  apply  for  asylum, 
it  is  highly  likely  that  bona  fide  asylum  applicants  will,  for 
all  of  the  above  reasons,  not  be  willing  to  make  allegations  or 
divulge  information  which  would  result  in  redetermination  by  the 
administrative  law  judge. 

Finally,  the  proposal  of  Congressman  Bill  McCollum  would  not  be 
an  adequate  remedy  for  the  provisions  of  section  123  of  H.R.  1510. 
While  the  provisions  of  H.R.  5649  proposed  in  the  97th  Congress 
would  establish  a  more  independent  court,  requirements  of  judicial 
review  would  be  all  but  removed  save  review  by  the  Supreme  Court. 
Under  Section  116(b)  (1-2): 

No  petition  for  habeas  corpus  shall  be  enter- 
tained and  no  extraordinary  writ  shall  be  directed 
to  any  government  official  or  employee  and  no 
injunctive  or  declaratory  relief  shall  be 
granted  with  respect  to  a  deporation,  exclusion, 
asylum,  or  any  other  matter  concerning  the  status 
of  an  alien  (or  the  detention  associated  therewith) 
by  a  court  of  the  United  States,  other  than  by 
the  Immigration  Court  or  the  Supreme  Court. 

No  petition  for  habeas  corpus  shall  be  entertained 
with  respect  to  a  deportation  or  exclusion  order  by 
the  Immigration  Court  if  the  validity  of  the  order 
has  been  previously  determined  in  a  proceeding  before 
the  Court,  unless  the  petition  presents  grounds 
which  the  Court  finds  could  not  have  been  presented 
in  such  prior  proceeding,  or  the  Court  finds  that 
the  remedy  provided  by  such  prior  proceeding  was 
inadequate  or  ineffective  to  test  the  validity  of 
the  order. 

Section  106  (relating  to  judicial  review  of  orders 
or  deporation  and  exclusion)  and  292  (relating  to 
right  to  counsel)  are  repealed. 

Further  Saction  116  (a)  states: 

Except  as  provided  in  paragraph  (2) ,  nothing  in 
this  section  shall  be  construed  to  require  the 
Attorney  General  to  defer  deportation  or  removal 
of  an  alien  after  the  issuance  of  a  deportation 
or  exclusion  order  by  a  trial  division  judge 
because  of  the  right  of  judicial  review  in  the 
appellate  division.   Nothing  contained  in  this 
section  shall  be  construed  to  preclude  the 
Attorney  General  from  detaining  or  continuing 
to  detain  an  alien  or  from  taking  him  into 
custody  pursuant  to  subsection  (b)  or  (c)  of 
section  242  at  any  time  after  the  issuance  of 
a  deportation  order. 
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Needless  to  say,  the  provisions  of  H.R.  564  9  would  not 
be  acceptable  as  a  remedy  for  the  problem  contained  in  Section 
123  of  H.R.  1510. 

Again,  I  very  much  appreciate  the  opportunity  to  exchange 
views  with  you  and  other  members  of  the  Subcommittee.   Additionally, 
I  very  much  appreciate  your  willingness  to  consider  my  views  on 
this  matter  and  thank  you  for  the  courtesy  extended  to  me  by 
the  Subcommittee  and  its  staff. 


WALTER  E .  FAUNTROY 

Chairman, 

C.B.C.  Task  Force 

on  Haitian  Refugees 
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Consresis;  of  tf)e  Winitth  States; 

J^oMt  of  J^epresfentatibesi 
BSa^bington,  S.C    20515 

March  10,  1983 


Hon.  Romano  L.  Mazzoli,  Chairman 

Subcommittee  on  Immigration,  Refugees  and  International  Law 

2137  Rayburn  H.O.B. 

Inside  Mail 


Dear  Mr.  Chairman: 

As  I  mentioned  during  my  recent  testimony  before  your  Subcommittee, 
the  impact  on  Florida  from  illegal  immigration,  and  specifically  the  Cuban- 
Haitian  Entrants  of  1980,  has  been  tremendous.  In  response  to  the  question 
posed  to  me  by  my  colleague  from  Florida,  Mr.  Smith,  regarding  the  fiscal 
impact  on  Palm  Beach  and  Broward  Counties,  I  enclose  portions  of  a  report 
prepared  by  Governor  Graham's  Office  of  Planning  and  Budgeting.  I  wish  to 
share  with  you  these  statistics  on  the  fiscal  burden  which  the  state  and  the 
local  governments  have  had  to  endure  for  the  past  several  years. 

This  report  was  prepared  February  3,  1982  and  covers  the  initial 
impact  of  the  Cuban-Haitian  Entrant  problems.  While  some  of  the  problems 
caused  by  the  large  influx  of  immigrants  inco  Palm  Beach  and  Broward  Counties 
still  persist,  the  assistance  and  generosity  of  private  industry  and  citizens 
alleviated  many  problems.  The  publicity  this  matter  has  received,  and 
the  assistance  of  those,  such  as  yourself,  who  are  working  to  reform  our 
immigration  laws,  have  made  the  situation  much  better  in  the  past  months. 
However,  since  many  of  the  emergency  refugee  resettlement  programs  have 
been  disbanded,  comprehensive  updated  reports  have  been  unavailable. 

Among  the  statistics  provided  in  this  report  are  the  dollar  amounts 
spent  and  unreimbursed  in  many  dif-^erent  areas.  Some  of  these  areas  are: 

*Aid  to  families  with  dependent  children  (AFDC)  or  general  cash  assistance 
*Food  stamps 

♦English  as  a  second  language  (ESL)  for  those  16  years  or  older  who 
are  not  enrolled  full-time  in  an  elementary  or  secondary  school 
*Outreach  services 
*Employability  assessment  services 

♦Manpower  employment  services  (including  career  counseling,  development 
of  individual  employability,  job  orientation,  job  development,  job  place- 
ment and  follow-up,  etc.) 
♦Vocational  training 

*  Skills  recertification  (including  short  term  preparation  for  the  G.E.D. 
when  a  diploma  iis  required  by  the  employer  or  the  state  licensing  board) 
♦Day  care 
♦Transportation 
♦Social  adjustment  services  (information  and  referral  services,  emergency 
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services,  health-related  services  and  home  management  services) 
♦Translation  and  interpreter  services 

Palm  Beach  and  Broward  Counties  also  provide  grocery  orders,  drugs, 
funds  to  pay  for  hospitalization,  physicians  fees  and  other  medical  services. 

I  am  hopeful  that  this  information  will  be  useful  to  you  in  your  battle 
for  immigration  reform  legislation.  Please  be  assured  of  my  continued  support 
in  this  endeavor  and  if  I  may  be  of  assistance,  please  let  me  know. 


With  warmest  regard 


L  A.  MICA,  M.C. 


DM:  ma 
Enclosure 

cc:  Larry  Smith 


1265 
INTERIM  REPORT 


The  Fiscal  Impact  of  Refugees  and  Entrants  on 
State  and  Local  Government  In  Florida 
from  1980  to  the  Present 


The  Governor's  Office  of  Planning  and  Budgeting 

Tallahassee,  Florida 
February  3,  1982 


1266 


c 

>o  E 

L.  O) 

Ol  i/i 

T5  1. 

Ol  3 

E 
a; 


r^ 

f- 

r«. 

in 

vo 

o 

n 

vo 

n 

vo 

CO 

n 

m 

a> 

CM 

CM 

CNJ 

vo 

«• 

CO 

CO 

• 

ro 

r** 

in 

in 

00 

r^ 

ir> 

o< 

^ 

m 

ro 

vo 

o\ 

^ 

CTi 

to 

CO 

O 

»— 

CO 

00 

* 

^ 

CO 

r~. 

m 

,_ 

o> 

«• 

CO 

«• 

CO 

CVi 

CO 


to 

CO 


CO 


CO 


c 
oc 


00 

o 
n 


CM 


••->  1/1 
VI  w 
O    3 

u  ^ 

E 

u  u 
o  = 

—J  =3 


VO 

«!• 

1 

o 

1 

in 

r^ 

m 

CO 

o 

o 

o 

r^ 

CO 

t^ 

CI 

1 

V 

1 

•CO 

CO 

» 

CO 

Ov 

CO 

vo 

vn 

o 

■<J- 

t>. 

CO 

m 

tT> 

in 

ro 

«• 

* 

m 

r— 

OS 

CO 

CO 

o 
I 


CO 
CO 

00 


CO 

CM 


■o  1 

Irt 

U> 

*-> 

v\ 

%fi 

u 

o 

3 

(_- 

Si 

^ 

<u 

4-) 

<1> 

•n 

V. 

4.J 

c 

1/5  =  1 

r««         .-         ' 


to 

o 

«• 

CN." 

r-> 

O         O          o 

vc 

CO 

CO 

r-* 

* 

2 

<3- 

O 

Cv 

o 

o 

PO 

rs. 

r^ 

CO 

CO 

m 

* 

rs. 

in 

»r 

rr 

CO 

^" 

CM 

CI 


CC 


o 
vo 


1 


l/> 

w 
u 

> 

Of 
m 


U  I/O  (D 

>  ^  :^ 

OJ  4->  (J 

I/)  >^  *>- 

o.  — 

■C  ui  ^ 

■"  O  3 

•—  =:  c 


«s      — 


«J 

u 

m 

O 

)0 

0> 

i. 

t7> 

OJ 

v> 

CO 

c 

T 

4J 

0) 

u 

(D 

^ 

o 

4-» 

c 

r^ 

■^ 

U 

1 

ir 

c 

^— 

4J 

■r- 

^^ 

4J 

•yv 

LJ 

o 

lA 

> 

1/1 

lO 

o 

<J 

3 

^ 

c 

1 

o 

^— 

'^ 

4^ 

O 

F. 

c 

^- 

<o 

>> 

c 

uo 

(c 

o 

■c 

o 

w. 

*-> 

r« 

0) 

4^ 

UJ 

o 

OJ 

•^— 

<D 

o> 

E 

r— 

KT. 

4^ 

f 

■o 

c 

c 

c 

>i 

fC 

t; 

■*-> 

u 

CI 

o 

x; 

w~ 

to 

u. 

t^ 

_E 

in 

u 

o 

"^ 

75 

E 

3 

"d. 

o 

o 

■6 

T3 

o 

k. 

O 

E 

^ 

1— 

^-i 

-t 

v_) 

tJ 

:c 

UJ 

o 


</l 


4-> 

o 


4 


I 


1267 


m 


t/% 


o  « 

♦>  "O 

•^ 

4-»    L. 

c  o 

a;  t— 

i^ 

M   c 

u  •»- 

^■» 

S  JC 

«o 

JO    4-> 

00 

^  *^ 

• 

a» 

"oJ 

o» 

C£    (/) 

CVJ 

« 

• 

^-  'r' 

CM 

n  u 

ro 

L.    c 

CI  a 

v^ 

t3    o- 

O)  < 

o 

^ 

tn 

o 

r>. 

^■« 

o^ 

O 

r>* 

• 

* 

•k 

^ 

r*. 

\A 

\o 

rs. 

00 

in 

O 

O 

• 

* 

m 

^ 

^. 

\o 

m 

00 

<VI 

%«► 

*^ 

v> 

00 
00 

CO 


o 
u 

«l 


01 


to 

U 

e 

0> 
01 

> 
o 
u 


p. 


CO  UI 

UJ 

CJ  o 

=>  < 

o 

to  «/> 

UI 
O  UI 

z  o 

1-4   3 

o  u. 


10 

o 

9 
CO 


01 
01 

0> 

> 


mJ    O 

a: 

UI  o 

O  UI 
UJ  ^— 

u  < 
o  •-« 

>-  UI 

oc  o 

•a: 

:3  -J 


a. 


•»- 

CJ 

»- 

• 

^■* 

O 

CO 

•^ 

o\ 

o 

'~ 

4i> 

«^ 

U 

o 

< 

k 

o 

4-> 

u 

0) 

>» 

«c 

c 

u 

>o 

c 

V 

« 

4^ 

« 

u 

(A 

o> 

e 

u 

ID 

</l 

0^ 

4-> 

M 

§ 

< 
Ol 

c 

*     «/) 

01 

•a 

o 

CO 

■c 

Ok 

3 

c 

a» 

C 

V> 

o 

o 

w 

Ol 

•»" 

oc 

u 

T3 

H- 

4J 

c 

w 

O 

«o 

^ 

<D 

4J 

u 

c 

4-> 

•o 

4^ 

3 

<e 

M 

u 

U 

TJ 

•^ 

o 

M 

< 

Ui 

c 

V> 

^M 

•.• 

Ol 

o 

w 

^ 

t« 

u 

01 

01 

•^* 

< 

TO 

<o 

c 

a; 

a> 

4-> 

^ 

10 

o» 

o» 

<o 

01 

4^ 

tn 

** 

3 

3 

u 

u 

e 

•o 

>» 

\rt 

H. 

«4- 

o» 

t. 

n 

c 

•^ 

Ol 

O) 

3 

u. 

3 

c 

v» 

cs. 

a: 

BE 

O 

o 

(4- 

o 

</) 

«/) 

01 

(/) 

«l 

< 

r~ 

B 

«l 

e 

o» 

• 

• 

• 

<a 

•*• 

•o 

c 

<e 

Xi 

u 

u 

H- 

3 

4^ 

« 

1 

1 

o 

"O 

o; 

U 

a> 

Ol 

o 

c 

c 

c 

c 

it. 

o 

•-^ 

o 

o 

ex 
o 


01 

c 

0) 
O) 

01 


0) 

c 

01 
4J 

c 


0) 


0) 


1268 


o  o 


c  c 
t.  S  «> 

E  ai 


<u 


J 


in 


CO 


CM 


«0 


•VI      «• 

CO    in 


(SI      CO 
m     o 


^ 


in 

4'' 

o  c 
«->  <u 

E 
at  c 


.o  w 
a   > 

:::3 


>  f— 

<    IS 

u 

4->     O 

c  -^ 


I 


in 


19 


l..k> 

a>  « 

•o  «-• 

u  w 

«& 

e 

«)    V) 

s 

>  c 

E  ^ 

•^   <o 

3   >» 

«-•  1- 

Z  4J 

3  4J 

^~ 

U 

"O    C 

a>  u. 

C    3 

X  o 

•O    g 

UJ  H> 

^  o 

•o 

>»  >. 

4->      U 

c 

X)  m- 

3 

<o  o 

ii: 

Of     (D 

^*. 

01 

>/<    E 

>» 

u 

10  -^ 

4^  ^- 

c 

0<     1. 

o  -^ 

IB 

f-  a. 

k 

4-> 

Q) 

*J    10 

*/» 

U    4-> 

C    E 

c 

01  •— 

€jO 

t/1     QJ 

«« 

E   1- 

tn 

•o   E 

c 

4->     Q. 

«S 

c   c 

3    U 

o 
in 

1. 

It)    4-> 

^ 

<•-    01 

t. 

o.  c 

c 

> 

Ol 

01    0) 

le 

Q. 

O    I 

c 

01 

T3 

•  *J 

o 

E    0) 

0< 

OO     (O 

4->    *J 

u 

•  £ 

^J 

i-     IB 

4-> 

(O 

3   *J 

lO 

n  *-* 

c 

in 

u 

O.  I/I 

Ol 

"5- 

0)  ■ — 

a> 

01 

a> 

E 

m 

^  1/1 

•»» 

D   T5 

Ol 

t^— 

4J    = 

u 

£ 

c 

o 

rs 

c 

01    « 

4J 

E^- 

CI 

■  • 

>, 

■*-> 

■«-) 

>. 

o 

en 

1/1 

u 

■o  — 

0) 

o 

I.  1/1 

m 

o 

c 

*J    <c 

lA 

c 

«*-    Ol 

01 

m  (J 

0> 

o 

<J 

c 

5 

cr 

o 

1. 

Ol 

u>  ••- 

o 

u. 

I. 

u 

•D    > 

Ol 

i/i  "" 

■o 

Oj 

C     1. 

^-1 

>- 

c 

•  e 

c 

^ 

3    0, 

u 

y 

UJ 

i     r>  *j 

ID 

ijj 

U.    t/1 

m 

u 

c 

Ol 


6 

o 

«»- 

s- 

U1     O 

•o  «- 

c 

3  «n 

>•-    O) 

»-~  O 

«/)    C 

Z    0» 

—   en 

^--   10 

01   c 

u  o 

>  J-> 

u  u 

a^   to 

I/O 

>s 

C    4-> 

o  — 

••-   c 

*->    3 

fo   E 
r>i    e 

•»-    O 

>-   u 

« 

1.    o 

3  •*-» 

u 

^-f 

01 

m   >>  •»-• 

2  — 

^.- 

«-i 

q; 

T3    U 

^ 

c   o; 

in 

lO     1- 

■o 

C  -3 

c 

O 

lO 

•^  -c 

4->      O 

cr. 

(O  *J 

c 

(-     <D 

cr  U 

x: 

••-   O 

«^ 

£- 

o 

u 

OJ 


C 

CI 

E 

01 


—  .—       >. 


c 


il 


I. 

ID 

>»  Ol 

u 

^> 

O  4-> 

Ol 

<e 

C    </1 

4-1 

o 

0)   le 

01 

o 

Ol  <« 

> 

i.  ••- 

01  o 

<»- 

£ 

E 

o 

4J 

UJ  <t- 

o 

4-> 

X 

t. 

c 

W     3 

o 

■o 

T3    lO 

E 

Ol 

C    Ol 

«-> 

4-1 

3    l- 

t- 

IJ 

3 

fO 

<o 

C   CO 

o. 

i- 

o 

0) 

4-> 

t-   o> 

o 

C 

<->  ^ 

o 

<o  -kJ 

lO 

(J 

T3 

T  >, 

•o 

o.^ 

k. 

c 

o 

o 

ro 

u  -o 

^^ 

O.  Ol 

U. 

m 

a.  > 

1- 

«s  — 

w 

•«» 

Ol 

f 

lO 

^—   u 

4-> 

•^ 

<0    Ol 

»- 

*->£>: 

4J 

< 

c 

<o 

Ol 

>» 

c 

VI 

*J 

5  c 

tn 

*r- 

.—  o 

OJ 

C 

c  — 

c 

3 

C~*J 

-3 

£ 

m 

3   n 

0) 

E 

01 

LO     S. 

^- 

o 

•0 

*o 

tJ 

u 

o  — 

a. 

c 

CO  o 

CI 

■o 

0> 

O^    CI 

(. 

c 

Ol 

.—  -o 

a. 

lO 

lO 

1269 


o 
Or- 


c  •»- 
we*' 

■o  t- 

0»    3   •« 

u.  A  a> 
e  •»- 
•»-  o 
O)  c 
a:   O) 

Q 


e 
o 


eo 


CM 

in 

o 
at 


CM 

m 

lA 


CM 


c 

C    01 

•i-    E 

c 
^   > 

>  <a 
o 


o 

•a 

-    *-» 

I/) 


e 
o 


e 
o 


vt 


E 
n 
i. 
o> 

o 

a. 


u 

k 

I/I 

■o 


s 
u 


E 
o 


10 

c 


>»♦» 


01 

3 
C 


I 

z 
o 


•«-    »3 

C    01 

3  f 

6  >» 

O  *• 

w»- 

e 

o  S 

i-  g 

o 

•  • 

«rt   o 

t/» 

•o 

L_' 

c  -o 

O 

=  c 

^■a 

•»-  <a 

> 

ec 

V  v> 

Ul 

o  u 

</> 

z 

u  e 

t- 

4)    W 

-J 

1/)    U 

< 

Ui 

j:  £ 

X 

4J    *-> 

-J 

<o  <o 

< 

O    01 

t; 

z  j: 

«« 

LU 

o  -- 

k 

£ 

•,-      IQ 

0> 

^-    *J 

4-> 

O 

^  c 

e 

=^ 

3    «> 

01 

< 

1     c-  e 

u 

5l 


Ui 


o 
a. 


01  'Q 

u  c: 
01  « 

1. 

«l 

«»- 
t.  o 

<*-  *» 

0  k 

la 

Cf  o 

E 

t-  -o 

lO  — •    _ 
C  4-    >, 

01  O  *-> 
o  ^-  •»- 

U.    I. 

•  ^  f 
=>  *J  1/1 


>>       c 

U    i.    3 

10  O)    o 
^|0 


0) 

3 

w 

E 

ut 

•o 

Q> 

^ 

<s 

iL 

« 

c 

o> 

u 

•^- 

s: 

0) 

■tJ 

o. 

e 

</l 

01 

u- 

1. 

O 

^■■^ 

•o 

tn 

^* 

^^ 

VO 

•^ 

^m 

o 

£ 

> 

o 

07 

H- 

4-> 

O 

c 

4-> 

<o 

^M 

4-> 

u 

»- 

u 

*^ 

< 

e 

0) 

e 

e 

o 

o 

fc. 

•^ 

p 

IB    lO 

3  30 
^  T3  CO 
OJ  UJ  crt 

^    >»^ 

3   «o   E 

c   c  t. 

•»-  o  en 

_  u  o 

•^  o;  u 

ca  oo  ex 


a%   c  w 

»-  -^  c 

**  -^ 

•*-    lO    u 

O    O    3 

3  ■^ 

U    01  CM 

o  »*- 
•»-        «/» 

(O  "O  "O 

u  c  la 

3     3    U 

■a  H-  w 

>.  c 
>.  u  — 

la  c  M 

^  o  *» 

c  •»-  c 

0  <-*  n 
u  o>  1- 

01  U  4J 

•/IOC 

«/t   0) 

c  -o  c 

lO  Q 

Vt  t- 

>»-  ♦» 
1.  >»■•- 
(c   u  <a 

*j  lo  s:  .— 
c  ■fc>  ^«eo 

OJ  OJ  c  • 
E  i.  10  O 
Ol     U  -O   CO 

t—  a;   3  Ol 

UJ    Ol  l->  r— 


O) 

o» 

<0 

3 
Ot 

c 
<o 


en 

c 


> 
o 
w 
a. 

</> 
« 

u 

c 

lO 


u  <o 

<£  </)    U 

C  U 

O  lO  ^• 

••-  »-  <o 

ID  CO 

o  o  -^ 

3  O  ••J 

^3  *0 

LiJ  r—    U 

<o   O 

4J  i-     > 

3  XJ  -O 

■3  O    C 

<  U.    lO 


•w 

0) 

^. 

lO 

3 

a> 

c 

• 

a> 

•^ 

JQ 

A 

<o 

■)-> 

^~ 

lO 

1/1 

(. 

■V 

OJ 

f 

■a 

4J 

0) 

«»- 

E 

o 

c 

u 

<«- 

^ 

■o 

o 

a> 

o 

•o 

«k 

3 

m 

o 

U 

^B 

x: 

v» 

« 

■o 

(/> 

u 

■^ 

</t 

3 

01 

u 

o 

o 

l/% 

H- 

^ 

a> 

<a 

t- 

Ol 

>.£ 

4-> 

4-> 

C 

3 

T3 

O 

C 

«_) 

<C 

Ol 

•» 

o 

•o 

^ 

m 

;g 

« 

1270 


<0 

•D 

^p> 

1. 

o  o 

*'c: 

*-> 

r^ 

c  c 

* 

01  -- 

^M 

•-    E  ^ 

cvj 

to    0)   *J 

00 

U    t>>  ■«- 

• 

01    U  3 

<n 

■O    3 

01  ^     VI 

U.  <E    OJ 

*^ 

^~  "r* 

Ol    u 

cc  c 

0) 

CT 

CM 


;f  cS 


c 
o 


at 

3 
C 


u 

<: 

<" 

01  <c 

U  UJ 

c 

_l 

>a 

««^ 

4J 

VI 

v> 

M 

u 

Vt 

•^» 

< 

• 

>0 

Of 

u- 

■M 

u 

It- 

c 

•»— 

«s 

0) 

4-> 

E 

tA 

>. 

(U 

3 

4J 

u 

-3 

•^ 

v. 

c 

• 

£ 

<o 

i 

^ 

c 

C 

E 

UJ 

kU 

"i 

^ 

-J 

5 

a> 

«o 

L. 

■o 

JC 

-J 

<_> 

c 

4-> 

"•^ 

ID 

a> 

1^ 

O 

c 

g 

o 

« 

I. 

u 

3 

u 

<«- 

o 

<D 

01 

u. 

01 

*-> 

to 

U 

OJ 

•o 

.^ 

3> 

c 

Irt 

00 

3 

J? 

l«- 

<*- 

t— 

JZ 

o 

c 

*-> 

«-> 

tv 

lO 

c 

3 

•^ 

o 

0) 

•c 

.tJ 

■4-> 

E 

•»- 

4^ 

in 

•o 

■o 

u 

0> 

X 

01 

IC 

i. 

*^. 

T3 

o. 

•  • 

c 

I. 

« 

o 

UJ 

o 

<o 

o 

u 

(_> 

XI 

S 

e 

3 

to 

ID 

5 

t— 

o 

^ 

oo 

v> 

•^• 

<V 

rr 

• 

■D 

I. 

1/1 

T 

l/l 

c 

3 

o 

o 


(J) 


1271 


CM  «• 

VO  CM 

to  CM 


CO 


en 


r^  O 

to  r*. 

T»-  00 

to  t^ 

to  CO 


CM 


tN. 

o 

r«. 

o 

CO 

o 

CO 

o 

m 

to 

o> 

• 

• 

* 

^ 

to 

p** 

^f 

o 

f>» 

r- 

to 

CM 

CO 

o 

ir> 

* 

^— 

CM 

5 

z 
o 

I 


C9 

o 


u 

z 

I/) 
«/) 

CO 


la 

0) 

■a 

0) 


a> 


4-> 

o 


o 


o 


Ul 

a: 


Ee 

c 

•o 

^M 

u 

Ol 

M 

o 

« 

w 

s 

a. 

VI 

»^ 

k 

t/1 

o 

CO 

e 

^■.^ 

== 

i 

■o 

o 

Qt 

u 

4^ 

c 

e 

IS 

^_ 

CL 

CO 

>t 

e 

t7< 

«J 

o 

^B 

a^* 

u 

CM    k 

u 

c 

1. 

CO    3 

la 

o 

(U 

o^   u 

c 

J3 

»—  <u 

r> 

«-> 

E 

CO 

JO 

a 

£ 

* 

u 

4-1 

<j  ^- 

w 

■bJ 

o. 

1-   <o  ■ — . 

o 

in 

01 

£   c  CO 

c 

^ 

lO 

o 

c 

0)  o» 

•4-> 

■ 

1    e  — 

l/l 

c- 

01 

•^- 

-§ 

CO 

f~  ^    u 

t/) 

r^ 

CO  a.  «j 

t'* 

<7» 

o\   a.  V 

«s 

»-    3>- 
CO 

o 

r~ 

*J 

U 

k      ^ 

CO 

<D 

<o 

0) 

0>    •■    lO 

o\ 

U 

^ 

^    0)    u 

^» 

•^ 

ci 

o 

C  '»->  in 

XJ 

q: 

4J 

S£= 

Ll. 

o 

€ 

■o 

^ 

c 

►- 

f 

<o 

(_> 

1/1 

< 

.«! 

>L 


(9 


E 

<c 

Ci 

c 


o 

CO 


CO 

C»t 

^~ 

u 

g 

01 

Ot 

■a 

E 

01 

f 

4J 

u 

a. 

u 

0) 

CO 

^ 

00 

r*. 

00 

Ot 

o> 

^" 

•— 

k 

k 

01 

0) 

^ 

JQ 

o 

o 

<^   a 


ai 

C 

k 

0( 

■o 

k 

■o 

^ 

^> 

t-> 

u 

OJ 

u 

tr 

0) 

3 

Ol 

Ik 

3 

& 

Ik 

k 

^-^ 

o 

L 

en 

1*- 

O 

c 

u- 

ut 

^ 

03 

E 

c 

U 

ra 

0) 

«t~ 

k 

o. 

> 

Ol 

k 

o 

01 

k 

r— 

CM 

CO 

Q. 

CO 

CO 

,_ 

C 

• 

1 

<o 

o 

c 

o 

^ 

o 

*i 

00 

00 

■^ 

Ot 

Ot 

4J 

«n 

^ 

ra 

c 

u 

•0 

3 
•C3 

^ 

o 
y 


01 
01 


u 


1272 


<VJ 

eo 

o 

CO 

a> 

o 

r*. 

n 

o 

<n 

ir> 

t~ 

o 

r>» 

* 

tn 

o 

in 

«» 

'^. 

o 

<M 

ro 

• 

o> 

in 

« 

CO 

S. 

ift 

S» 

o 
o 
o 

o 
o 
o 


C3 

o 


I 


o 


e 
w 


o 

c 

u 

o 

m 

■o 

4-' 

Ll. 

<D 

"^ 

4-> 

■#«• 

^ 

(A 

^ 

UJ 

c 

w 

_l 

••- 

3 

►- 

E 

C 

2 

*J 

*  » 

C 

• 

-o 

M 

O 

^» 

a> 

.—    ** 

u 

o 

4J 

CO   c 

p^ 

-l    - 

eo 

ID 

a>  a> 

00 

o> 

'-  1 

en 

o 

^_ 

01 

s, 

cc 

Oi    S. 

»M 

u. 

fc. 

Q 

O 

•o 

x> 

0) 

(9 

c 

E   0) 

J3 

^ 

>- 

(O 

OI     > 

E 

O 

u 

*J  •»- 

« 

«; 

a> 

a.^ 

u 

1 

o 

a:   u 

a 

LU 

c 

1/^   rj 

1^ 

O 

fO 

o 

3C 

2 

4*J 

I     u 

1 

^j 

< 

tA 

.«-» 

cs 

»— 

••~ 

O    4) 

^» 

u 

lO 

lA 

O    t. 

00 

o 

»M 

4/1 

C7\ 

CTv 

ee 

«o 

cc 

•—     V> 

a. 

«r> 

OI 

«s 

^— 

«-  -o 

1. 

lii 

lO 

O    3 

W 

y 

z 

u 

^  — 

^ 

s 

o 

o  u 

o 

■c 

4->     C 

** 

l/l 

£ 

<sr: 

8 

«-> 

l/t 

3 

£ 

s 

O 
UJ 

.•9 

E 


a> 
a: 

^> 
c 

IS 


u 

o 


00 

c 

o> 

« 

E 

>1 

I. 

n 

a< 

a. 

^ 

E 

V 

a> 

> 

*j 

CL4-> 

OJ 

u 

I/-) 

m 

o 

t 

t. 

4-f 

o 

01 

CO 

k. 

CTi 

^K 

en 

0) 

I. 

•a 

OJ 

3 

J3 

o 

"3 

*J 

c 

CO 


I. 
0) 
Xi 
E 
01 

o. 

01 
I/O 


o 

CO 


01 

O 


CM 
I 


<0 


> 

1. 

w 

rsi 

i/> 

00 

n 

' 

c 

^m 

o 

00 

o> 

4-> 

^_ 

<o 

u 

3 

•o 

u 


(A 


M 


u 

3 


01 
C7) 


£ 


I— 
o 


u 


01 


c 

01 

0< 

.o 

1.       01 

a>  >« 

>  a 
•I  ^- 
c  o> 

w 

>  c 
a      o< 

f         O) 


«  T3 

U  U 

3  a 

0)  a 


<A  c 

0)  m 

(-  E 

^3  0» 


3 

O        4-> 

1.         C 


O 
ut 

5 


O)       •»• 


1273 


in 

o 

in 

o 

r~* 

r^ 

o 

^» 

* 

* 

• 

o 

iO 

vo 

CO 

o 

00 

tn 

in 

o 

• 

• 

• 

r>. 

M 


K 


U 

o 


c 


CM 

to 


0) 

3 


«n 


5 


«»» 


^^ 

u. 

t. 

CO 

o 

at 

a\ 

(9 

X) 

r^ 

Z 

1- 

E 

»^ 

o 

« 

• 

o 

< 

4-> 

o 

C9 

a. 

CO 

Z 

UJ 

Q> 

o 

o 

«/) 

V 

z 

w 

c 

1 

< 

o 

1 

3 

H- 

c 

^3 

CO 

OO 

<o 

.O 

«/» 

i 

•-^ 

«J 

CO 

0) 

"O 

lO 

lA 

<T> 

o 

OJ 

^ 

oo 

•V* 

p^ 

•»-• 

3 

< 

m 

> 

C 

^5 

Irt 

• 

u 

•^ 

oc 

UJ 

«K 

^» 

a> 

4-> 

a. 

LiJ 

I/O 

c 

o 

f^ 

t. 

o 

Ui 

=) 

ta 

Qi 

^* 

u 

u 

u. 

u 

^ 

<o 

ut 

22 

LkJ 

O 

c 

•r- 

< 

Q£ 

"T3 

<-» 

o 

T3 

»- 

a* 

8 

<n 

O 

s: 

4-> 

V) 

z 

<0 

-o 

«n 

<: 

x: 

u 

c 

tn 

m 

s 

3 

< 

z 
o 

,3 

t3 

UJ 

U. 

Ul 

•— • 

Ui 

1- 

o 

3 

g 

u. 

o 

c 


(A 


o 

a: 


c 
•a 


c 
o 


t. 
a\ 

aE 

I 

< 
o 


o 
u 


0> 

at 


01 

> 


I. 
« 

c 

3 


JC 


n 


18-556     O— 83- 


-81 


1274 


«£,""  i  *  O 


1"^ 
a. 


N  *>'»-.  a  3    • 

o  ■"  K  ^  o  •»» 

^  6  <s  •,»  •« 

•«  o,-^  5:  +»  Q 

C  Q  »  1<>    •) 

«s  ,0  V  »   «X  Ja 

«C  V,  fc  ■«    <j    til 

«^  Co  Kk  -43 

■li  t«3  to 


SB" 
*i  *j  ■tS  • 


.,     .  -_     _   .■« 

t     =    C    .      «6    i. 

^     53    <»    t<  •'»    O 

^    t    ,0    «0  A 

C  "3  3  '~.  =  +i 

5)    f  ©        T  S 

C    O  *.   <»  5 

e  s  '-i  •-» 

t:    t>  E  •-»    ».  P 

c;  Ct  i  '»»  r  ij 
i;  .s  s;  »~>  U  ^ 
•«;«>-,      to  ?i  <1> 

•~  wo  &>  ♦»  -c 

•U  r>s  41    g  -p 

«?  J5 •»>      •> 

3   o>^  *  to  •»» 
t  -w  ^         Vi 
a:  i~i  -^   C  A  T3 
«    -    " 


2*2  y  a 


i:  OS  .5  o 


. o 


O      tt       W   ••! 

•^  -^  i-J    u 


-1  ^ 

fa.   o  »«'  o  «o  a: 

W    fj   S  K  ^    K 

•^  'a  tc  *>  5 

t,  e  tv,  t.  5  to 

o  o      "^ 

t)      4>  &,  « 

c  to  V  *•  c  * 

l'<   f  Co  i-  •" 

^       *•       E  . 

=3  .  ^  3  <»   J?   s. 

<?:  tj  o  p>  «  M 

•-.^    .  t3  D  c 
O  .    te        to 

s.  «  c       V 

•-•  <  ••  rr   r-   f 

HI     t*,    T^ 

r-.  ^  c.  2  c-  tj 

.?  --  *.>  «  *.  :- 

^.  "■  r  i,  Ti  <■• 


-*"■>    '3  •o  *.-, 


v\  t 

O  to 

u 

r-  O 


00  6 

o>  in 
tr>  CNj 


•—  eg 
r^  CM 


eg  t— 
»»■  «o 

^-  CM 

CT<  O 


m 

C\J 

m 
S 

eg 


v> 

r—    V. 

— ^  I.  J3 
U    0)    E 


tncM 
eoS 

«DOl 

tn  (SI 


O  «n 

^-  CM 

en  ^ 
t^  eg 


csj  .— 

*»■   CNJ 

<r<  o 


eg 


ir> 

CD 


en 
eg 


4J    «rt 
O   3 

•^         E 
*«   W 

o  ~ 


oo 
I     I 


•    I 
oo 


o  o 


■o 

tn 

Ol 

4-> 

in 

i/i 

u 

O 

^ 

—  O  JS| 

<0 

F- 

w  0) 

•- 

4J 

w 

«J 

i~ 

4J 

c 

CO  31 

o  o 
I     I 


oo 
I     I 


o  o 


I. 


X 
01 


(J 


k 

o 


a: 

>. 

c 
c 


c 
o 


c 


«s  — 

O.  00 


IC 

o 

0/ 

m^ 
fu  l/t 

<_>  c 

o 

*  I/) 

c    - 

Ol 


O) 


o  eg 

O  VO 


*J    CI 


0> 


m  1^ 

CM  CO 


■tJ    CI 

c  c> 


tSi 


00  00 
CO  T 

O  lO 

n 


«_>    Of 

C    CI 

c   a> 


"8 

4-> 
i 

s 


o 
t/> 


<: 


UJ 

UJ 
(•5 


o 
1/1 


>  •?   «>  3  <s 


*-i 


21-1, 


iJ 


a-,  t  £  •" 

to           C  <it  'J 

^  -C  ^  O  "tJ 

."ri «)  I  ■" 

"-J  ^  *  ,«)  O 


£•2 


t, 

■3 

*i  -e  Ci 
I  ^  r 


1275 


2i 


o 
to 


<o 


*< 

V 

«n 

r<. 

r<« 

e 

U3 

o 

<o 

ro 

« 

CM 

o 

CVJ 

evj 

g 

O 

n 

«n 

• 

^-    irt 

»r> 

^ 

o< 

w 

•0   w 

u> 

o< 

lO 

-^    S.     3 

U    Ol  ^ 

«»■ 

•» 

^^•o  E 

a  •<- 

U.    01 

o: 

•<» 

«» 

«* 

•o 

VO 

o 

to 

»»• 

l>^    QJ 

C7^ 

*r 

n 

eo 

4->     (/) 

ro 

n 

1*- 

m 

in   1. 

A 

m 

* 

O   3 

^ 

^K 

CVJ 

W> 

'-^U  ^ 

tf» 

m 

o 

«■ 

£         ^ 

w 

vo 

o> 

^^lo  "oi 

ir> 

m 

^ 

u  u 

o  c 

lA    Oj 
•W     I/) 

O    3 

>o  ^ 

I         E 
.  01  — 

4-1  at 

n  t. 
*■>  c. 


o 
to 
m 


o 


(M 
■O 


O 


•D 

o; 


CO 

o> 

*J   o  *" 

c   u     • 

3  >»-  .- 

O       ro 

(J   >> 

—   i- 

>^—    0) 

— 1 

^  1.  ^ 

< 

«    E 

»— 

rj  E  oi 

o 

0)  —    (J 

t- 

■D    t-    Ol 

^    0.0 

> 

O   fl   o 

U    4-f    4-* 

o.->- 

c  — 

«  => 

01           >» 

u  £    ». 

•«-  *>  «a 

>  r-     3 

t.    H)    c 

CI    o    <o 

fcO  I   -3 

^   E 


"'l    f 


1276 


o 

3 


o 

00 


1 

• 

b 

** 

1 

s 

^5 

o 

♦« 

W' 

1 

-s 

i; 

>» 

f 

•7 

•* 

e 

9 

*«• 

s 

5? 

■ 

1 

u 

«» 

■^  e 

m 

4^ 

S  ** 

e  « 

Ok 

A 

Es 

^^ 

W    M 

m 

^-s 

k 

*>    * 

i 

e  B 

5    M 

B    ' 

k  • 

s 

3 

? 

o 

^ 

•  k 

«-  3 

1 

8 

e 

C 

«« 

b 

m  m 

e 

^ 

*> 

5 

-s 

5| 

1/1  « 

••J  "O 

k 

«t' 

O  £ 

w 

•1 

c, 

u  ♦-> 

«i 

£ 

^ 

u 

*J 

x:j 

f  « 

I*; 

> 

s; 

« 

4W 

c^ 

•» 

b   u 

kT. 

§ 

fe 

£• 

j:  — 

^ 

w^ 

s 

w 

*^ 

< 

5 

^ 

7  °' 

i 

2 

3  *- 

4 


1277 


«m. 

o 

**  o 

>o 

Vl      1 

VO 

o   «0 

• 

o 

«*-. 

o 

—  o 

r-) 

<o 

'^  e 

o 

O    3 

<M 

>-  «/) 

o 

o 

C3 


e 

«• 

<u 

VO 

•:;l 

• 

-^    U    tn 

o 

o   a;   :. 

in 

— '-O     3 

00 

Ol  ^ 

• 

1^    E 

^ 

r— 

Ol 

ce 

V« 

o 
o 

o 

in 


to 

CM 


VI    01 

vo 

4->     l/< 

CTl 

</>      I. 

m 

O    3 

«•■■« 

O  ^ 

^_ 

^ 

c 

lO 

^-^ 

"^    Ol 

•T 

>- 

>/; 

o    u 

to 

1— 

V 

o  c 

z 

u 

— <  = 

«* 

o 

> 

w 

^■ 

CO 

ea 

CO 

f 

»— 

<j 

CO 

^_ 

O 

flj 

<_) 

fti 

o 
o 

o 

ir> 

o 


«o 

tn 

o 


l/>    CI 

</>  u 
•  r>  3 

'— >  X. 

o  -^ 

rZ  i. 
«->  C 
CO  = 


o 

I 


o 

s 
I/I 


CO 

0^ 


Si 


ti 


CO 


c 

t. 

t/» 

<v 

9J 

4-»  4-» 

c 

£i 

C  "^ 

♦J 

E 

t   •. 

1- 

Qj 

•«>    •^ 

'5 

o 

■4-*       > 

^' 

u 

a*. 

Ol 

o 

o 

c  e 

J= 

-»-  * 

.c 

CT 

>»> 

<-> 

3 

«M  <J 

O 

C3    m 

•c 

U 

W^    C^ 

CI 

.C 

(J 

Ol 

o 

I 

er.  ^      <_> 


o'     ^ 


5  15 


t;  uo 

3  C 
S   CM 


5 


3 

c 


Ol 

CO      « 

T3  ^ 


•a   « 

^  e 

<o  — 

c    > 

o  e 

</>    01 

u 

a;  "O 
o.  c 

•e 

S,  —    Cl 

■c  o  u 

3    —  — 
U     =     i. 

coo 


I.  •—          • 

o  00       ^ 

•>-  a%   v>  r-> 

.-  <-•  ^ 

«n        —     • 

*J      -  w>  .— 

c   u  -^  w« 

a<  u  > 

t.  S   c   c 

•^    O    Ol    o 

3    O  -^  -^ 

ere;  *j  w 

tu          ra  -^ 

1_    C    Ck.-0 

•^    <J  T3 

•—         3  le 

<e  -o   o 

1-    Ol           c 

O    v/>  f^     »0 

^  —  r~ 

Ol    >  <»)    <« 

O-    Si      •  « 

t-  rsi  TS 

«J          —     3 

C    VI          ^ 

at  «3  ^  o 

C7>  »     C    X 

c          >«   « 

•V-     ♦-* 

t.   e:   v>  ^ 

4-*      0)     4-»     10 

VI   E    c  w 

C    1.  -^    Q. 

Cj    -^    4J     VI 

■5i-S.S 

CI   c 

^»     t-  ^^  »^ 

00                  « 

0-.    VI  00  ■»• 

f-  —  ro    t. 

£  r-.   Q 

-►-  CJ    g 

in             C 

.-      »-  ac 

•    O 

^l*'          c 

i_    U    VI    o 

IQ     Cl    4-1     VI 

3   w-     v>  J< 

c  >—  -^   o 

<c    o  .—    <0 

"^                "O 

o  o» 

CI  *-•  £    o 

U     C    4-1    4-> 

c  — 

«^             VI     VI 

VI    4^    4->    4-> 

C     C     VI 

-o  b  Ol  o 

£*  f>" 

u  VI   ra  -o 

3    tl    Q.  CI 

O    O            v> 

c   cn  CI   u 

•»-    3     >    3 

<—  -^  .a 

v>  c  4J   B 

4-1    u    o  ^- 

VI            «]    w 

o  -o  o  u 

o  c   t-  c 

n  4J  3 

CI          « 

•O    VI    u    «> 

3  4-1       x: 

^      C     I-   4J 

o  <«  o 

C      1.     1^    4-* 

.^4-1             ao 

C     Ol^ 

><  U    C   4J 

»-    U    5    0) 

• 

l_    O    q;  4-1 

M 

<o  >—  —    O 

C 

E            >    C 

<0 

—    >.  Sj 

3 

U    4-1     I.     C 

Ol 

Q.-^            VI 

•0 

—    'S    'z 

u 

V>  -•-     O    CI 

•0 

4->     w       Z    ^— 

u 

VI  —            CL 

O     ^  V) 

z 

u  —  -^ 

o 

^  "c    4J  — 

«J 

•c        =  <c 

4->  r5   o  Ol  -o 

^  -^   ^  t— 

a; 

o.  «  c 

T3 

V     U     1-        • 

o  -^    C;  l/> 

> 

XI  T3     >  ^ 

O 

C-     O 

u 

£    on  >, 

Q. 

■c              »- 

C     O---    <9 

VI 

V.    C     >o    3 

«< 

:.  —    I-   c 

1.1 

3  4.)    U    « 

"^ 

x:  c  -D  -^ 

> 

2   -J    Ci 

k 

—  =  '♦-  c- 

01 

CJ     3             -J 

VI 

U    IJ    4>    C 

C     O   XT  — 

e 

S  -O  f-    VI 

^ 

1278 


«M 

CM 


m 
«n 

CM 


» 


• 


c 

ir> 

01 

00 

^g 

so 

<o  m 

Q» 

■ — ^  I.  I. 

U    01    3 

w-Tj  ja 

01   E 

u.  -^ 

01 

ee 

^  _^ 

o 

CM 


CO 

en 


o 

CM 


e 
** 

a 
k 

O  k 

«i  > 

o  o 

u  a: 

^  -E. 

«  ei 

g  I 

«p*  JZ 

*t  ** 

M 

0)  «« 


i 


<n  oi 

00 

*J   tn 

CM 

in   k 

• 

i'-  C    3 

m 

,0  0  ,o 

^» 

•^      e 

•^ 

• 
en 


>-  k 

00  9 

o\  A 

—  B 

•   •» 
O     k 

«n 

et 
k    c 

0>      T- 

S    01 
**    o. 

o. 
o*  u> 

t/>    CM 


k 


6 

>t  9 

•o 

1 

6 

1 

k  o» 

v»    0< 

o 

4,1     </« 

1 

1 

g 

tn    k 

e      M 

.-~  O    3 

«  «* 

le  (->  ,o 

•^     VI 

^^         E 

3 

OI  -- 

^ 

E    o> 

w    k 

£5 

4J     C 

«» 

«« 

«» 

«  -o 
O         VI  c 

4->             «     « 

01 

costs  f 
through 

1 

ca 

1 

8 
t 

to 

>■ 
c 

3 

o 

<-> 

< 

es 

X 
_i 

1      f 

4>> 

c 

% 

k 
•a 
o. 

o 

c 

3 
O 

CJ» 

* 

k 

01 

1 

u 

3 
C 

u 

01 

k 
c 

c 
« 

\i 

k 

01 

^  (^ 

3  4-1 
^    i/i 
C-    C 
c  u 

o 
o: 

§ 
q: 
ce 

c 

s 

k 

ID 

x: 
■•,> 

<o 
o 

>< 
c 

3 
O 
k> 

Includes  services  provided  by 
the  liP.S  County  Health  Unit 
(1/l/=?0  to  9/11/81);  the 
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STATE  OF  COLORADO 


EXKUTIVI  CHAMBERS 

136  SI Jte  Capitol 
Onvn.  Colorado  80203 
Phone  (303)  866-2471 


March   23,    1983 


Richard  D-  Lamm 
Cover  r>or 


The  Honorable  Romano  Mazzoli 
Subcommittee  on  Immigration, 

Reform  and  International  Law 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

Last  year  I  was  a  strong  supporter  of  the  passage  of  the  Simpson/ 
Mazzoli  Immigration  Reform  and  Control  Act.  This  year  I  again  support 
passage  of  the  Simpson/Mazzoli  bill,  S.  529/H.R.  1510. 

Immigration  is  one  of  the  most  important  issues  facing  the  United 
States  today  —  and  one  of  the  most  difficult.  None  of  us  wants  to  be 
associated  with  the  racist  impulses  that  sparked  immigration  laws  at 
the  turn  of  this  century,  and  none  of  us  wants  to  be  the  one  who  tells 
millions  of  people  around  the  world  that  their  aspirations  to  come  to 
the  United  States  will  go  unfulfilled. 

Yet  without  immigration  reform  legislation,  the  immigration  problem 
will  not  go  away,  no  matter  how  hard  we  hope.  We  must  face  this 
difficult  issue  squarely,  analyze  the  problems  clearly  and  without 
wishful  thinking,  and  we  must  develop  and  implement  the  difficult  and 
sometimes  wrenching  solutions. 

That  is  why  I  appreciate  your  leadership,  Mr.  Chairman,  and  that  of  ■ 

Senator  Alan  Simpson,  and  Chairman  Peter  Rodino.   You  and  the  members  1 

of  yotir  subcommittee  have  the  courage  to  face  this  tough  issue,  and 

propose  solutions  that  will  work. 

Immigration  is  a  part  of  the  glorious  traditions  of  this  country. 
Uncontrolled  immigration,  on  the  other  hand,  is  part  of  many  of  our 
national  problems. 

Immigration  today  makes  up  half  of  our  population  growth,  adding  more 
than  a  million  people  each  year  to  our  population.  In  less  than  fifty 
years,  our  population  will  grow  to  over  330,000,000,  with  most  of  the 
increase  coming  from  immigration. 

Uncontrolled  immigration  complicates  the  solution  to  many  of  our  most 
difficult  problems.  In  my  part  of  the  country,  we  have  a  great  deal 
of  land,  so  some  people  believe  that  we  can  support  many  people. 
Unfortunately,  we  can't;  our  land  is  extremely  fragile  and  our 
resources  stretched  thin.  We  don't  have  the  water  to  support  more 
people;  our  water  supplies  are  dependent  on  our  ability  to  capture  the 
winter  snows.  We  don't  have  an  unlimited  supply  of  food,  agricultural 
land,  energy  or  other  resources. 
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We  are  probably  beyond  the  carrying  capacity  of  our  land  and  resources 
today.  We  cannot  add  more  people  without  suffering  irreparable 
environmental  degradation. 

Immigration  is  the  component  of  population  growth  over  which  we  have 
the  most  control.  Uncontrolled  immigration  is,  therefore,  a  loss  of 
control  over  our  population  growth  and,  ultimately,  over  our  future. 

These  are  some  of  the  reasons  why  I  support  your  bill,  Mr.  Chairman. 
I  believe  that  we  must  act  swiftly  to  regain  control  of  immigration  to 
the  United  States.  Your  bill  is  not  perfect,  but  it  offers  us  a 
beginning,  a  starting  point. 

We  have  more  than  11,000,000  Americans  out  of  work  today,  with  no  real 
sign  that  the  number  of  unemployed  will  diminish  rapidly.  The 
Judiciary  Committee  rarely  has  a  chance  to  act  directly  to  ease  the 
plight  of  the  unemployed,  but  in  the  Simpson/Mazzoli  bill,  you  can, 
and  should,  act  to  help  America's  unemployed. 

H.R.  1510,  if  passed  in  a  strong  and  effective  form,  will  put 
Americans  back  to  work.  It  will  save  billions  of  dollars  for  the 
Federal  Treasury  in  costs  associated  with  unemployment.  And,  perhaps 
as  important,  the  passage  of  H.R.  1510  will  reaffirm  this  nation's 
tradition  as  a  generous  and  compassionate  nation,  but  in  a  way  vhich 
demonstrates  that  we  cannot  admit  every  person  who  would  like  to  come 
to  this  country. 

The  core  of  H.R.  1510  is  the  prohibitions  against  hiring  an  illegal 
immigrant,  known  popularly  as  "employer  sanctions".  There  is  no  other 
proposal  for  immigration  legislation  which  will  have  such  an  impact  on 
the  flow  of  immigrants  to  the  United  States. 

The  American  people,  in  one  public  opinion  poll  after  another,  support 
employer  sanctions.  Three-quarters  of  the  respondents  in  one  Roper 
Poll  supported  employer  sanctions.  In  a  poll  by  the  National  Federa- 
tion of  Independent  Businesses,  the  small  business  lobby,  two-thirds 
of  the  small  businessmen  polled  supported  employer  sanctions.  In  a 
poll  of  Hispanic-Americans  by  Senator  Lloyd  Bentsen,  almost  two-thirds 
of  Hispanic  Texans  supported  employer  sanctions. 

Just  two  weeks  ago,  the  AFL-CIO  reiterated  its  historical  strong 
support  for  employer  sanctions.  The  Executive  Council  of  the  AFL-CIO 
passed  a  resolution  calling  for: 

(A)  legislative  prohibition  on  the  employment  of 
undocumented  workers.  This  must  be  accompanied  by  an 
efficient  enforcement  system  providing  for  sanctions  of 
sufficient  severity  against  employers  of  undocumented 
workers  —  including  injunctions  —  to  deter  violators,  and 
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for  private  legal  action  where  the  government  fails  to  act. 
Essential  to  workable  and  fair  sanctions  against  employers 
is  a  system  for  verification  of  the  identity  of  job 
applicants  that  will  demonstrate  the  individual's  legal 
entitlement  to  work,  that  is  limited  in  use  to  this  sole 
purpose  and  that  is  secure  and  forgery  proof. 

Mr.  Chairman,  I  agree  with  all  of  these  observers: 

the  single  most  vital  part  of  any  immigration  reform  bill  is 
employer  sanctions. 

Employer  sanctions  are  important  for  a  political  reason  as  well  as  for 
the  substantive  need  to  control  illegal  immigration.  No  immigration 
reform  bill  can  pass  through  Congress  without  an  employer  sanctions 
provision,  particularly  one  i^ich  contains  a  program  to  legalize  the 
status  of  millions  of  illegal  immigrants.  If  there  is  no  employer 
sanctions  provision,  Congress  will  not  pass  an  amnesty  program. 

We  must  be  vigilant,  however,  in  guarding  against  proposals  to  amend 
H.R.  1510  in  a  way  that  will  gut  the  effectiveness  of  employer 
sanctions.  Some  of  these  proposals  are  couched  in  language  decrying 
potential  discrimination  of  burdens  on  employers.  The  provisions  in 
H.R.  1510  are  less  stringent  than  I  would  like;  I  don't,  for  example, 
see  the  need  for  both  an  extended  warning  and  educational  period  and 
then  a  penalty  structure  which  requires  a  citation  for  the  first 
offense,  no  matter  how  egregious.  I  believe  that  every  employer 
should  be  required  to  verify  the  eligibility  to  work  of  all  job 
applicants. 

But  I  stress  my  concern,  Mr.  Chairman,  that  the  employer  sanctions 
provisions  in  H.R.  1510  must  not  be  weakened  further.  As  a  lawyer,  I 
recognize  the  dangers,  legal  and  practical,  of  restricting  coverage 
under  employer  sanctions  to  only  a  few  employers,  and  not  others.  As 
an  American,  I  join  with  most  of  the  American  people  in  wanting  a 
system  that  is  effective  in  stopping  illegal  immigration.  H.R.  1510 
must  have  realistic  penalties,  complete  coverage,  and  a  realistic 
structure . 

We  cannot  forget  two  other  parts  of  an  immigration  reform  package 
which  must  accompany  employer  sanctions:  verification  and  enforcement. 

Verification  of  a  job  applicant's  eligibility  to  accept  employment  is 
not  necessary  for  the  efficient  functioning  of  an  enployer  sanctions 
system.  Verification  is,  however,  necessary  to  protect  two  groups: 
employers,  who  want  an  easy  and  reliable  means  to  avoid  erroneous 
governmental  prosecution;  and  American  minority  workers,  who  want  to 
avoid  any  heightened  suspicion  by  employers  \^o  don't  want  to  violate 
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the  prohibition  against  hiring  illegal  immigrants.  A  verification 
system,  such  as  the  inexpensive  and  reliable  electronic  verification 
system,  known  as  the  "call-in"  system,  will  be  a  valuable  part  of  any 
employer  sanctions  program.  H.R.  1510  provides  a  three-year  period 
during  which  the  President  will  develop  a  new  verification  system, 
with  special  consideration  for  the  call-in  system. 

Some  observers  claim  that  any  verification  system  would  inevitably 
lead  to  a  national  identity  card.   I  disagree.   The  call-in  system, 
for  example,  uses  no  new  information  (only  the  Social  Security  number), 
and  doesn't  even  require  a  card.   Other  proposals  use  only  a  Social 
Security  card,  already  in  general  use. 

More  to  the  point,  the  Simpson/Mazzoli  bill  contains  more  stringent 
safeguards  against  misuse  of  verification  information  than  the  federal 
Privacy  Act;  there  is  no  "routine  use"  exemption  for  use  of  the 
information  by  other  agencies,  in  fact,  such  other  use  is  explicitly 
proscribed.  The  vigilance  of  the  American  people  in  resisting  any 
form  of  national  identification,  combined  with  these  legislative 
safeguards,  will  stop  any  proposal  for  a  national  identification  card.' 

Enforcement  of  any  law  is  necessary  for  the  attainment  of  the  goals  of 
the  bill's  proponents.  H.R.  1510  contains  many  new  proposals,  includ- 
ing employer  sanctions,  which  will  require  additional  levels  of 
enforcement  by  the  Immigration  and  Naturalization  Service.  INS  does 
not  currently  have  the  ability  to  provide  additional  enforcement 
without  further  authorization  and  appropriations. 

H.R.  1510  contains  some  generalized  language  about  enforcement 
authorization.  The  Senate  Subcommittee  is  considering  an  increase  in 
authorization  for  the  INS  of  about  $200,000,000.  This  would  be  an 
adequate  increase  for  all  of  the  new  programs  in  H.R.  1510.  I  urge 
you  and  the  subcommittee,  Mr.  Chairman,  to  amend  H.R.  1510  to  include 
an  explicit  authorization  for  additional  enforcement. 

Before  leaving  this  discussion  of  employer  sanctions,  Mr.  Chairman,  I 
would  like  to  point  out  the  alternative  to  enacting  sanctions  in  some 
effective  form.  If  we  do  not  enact  a  practical  and  workable  employer 
sanctions  program,  we  are  setting  the  stage  for  substantial  increases 
in  traditional,  intrusive  methods  of  immigration  law  enforcement. 
Immigration  criminal  investigators  will  continue  to  seek  illegal 
immigrants  in  workplaces  and  on  streets,  diligently  carrying  out  their 
duty  to  protect  American  workers  from  foreign  competition. 

This  kind  of  enforcement,  without  employer  sanctions,  is  inherently 
more  burdensome  to  employers,  and  may  result  in  discrimination  against 
minority  workers  in  forms  more  dangerous  than  any  predicted  as  a 
result  of  employer  sanctions.   This  is  the  status  quo,  Mr.  Chairman, 
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and  I  posit  that  the  status  quo  is  not  a  situation  which  the  American 
people  will  tolerate  for  long.  Business  organizations  and  minority 
group  representatives  who  object  to  employer  sanctions  without 
offering  constructive  proposals  as  substitutes,  are  not  serving  their 
communities  of  interest  well. 

Of  course,  H.R.  1510  is  a  comprehensive  immigration  reform  package;  it 
must  contain  some  provisions  for  controlling  legal  immigration.  As 
you  know,  I  have  long  believed  that  we  must  have  some  limit  or  ceiling 
on  legal  immigration.  I  was  pleased  to  see  that  the  Simpson/Mazzoli 
bill,  as  introduced,  had  a  generous  and  flexible  ceiling  on  legal 
immigration.  The  current  Senate  version  of  the  bill,  S.  529,  retains 
that  ceiling,  although  H.R.  1510  does  not. 

The  ceiling  on  legal  immigration  proposed  in  the  Senate  bill  is 
generous  and  flexible,  in  the  finest  traditions  of  American 
immigration  history.  The  ceiling  would  not  restrict  the  entry  of 
immediate  family  of  U.S.  citizens,  nor  the  entry  of  refugees.  The 
level  of  admissions  authorized  under  the  ceiling  is  greater  than  the 
admissions  of  all  other  countries  of  the  world  combined. 

Just  as  resistance  to  employer  sanctions  will  result  in  more  severe 
problems  in  the  future,  opposition  to  the  concept  of  a  flexible  and 
generous  ceiling  such  as  that  proposed  in  the  Simpson/Mazzoli  bill  is 
equally  short-sighted.  The  American  people  want  legal  immigration 
controlled  at  a  level  consistent  with  our  national  resources.  To  do 
otherwise  increases  the  risk  of  a  backlash  against  all  immigration  and 
all  immigrants.  That  backlash  would  shut  the  door  completely  to 
immigration,  generous  or  otherwise.  By  far  the  better  alternative  is 
to  establish  a  generous  ceiling  now,  vAiile  we  have  the  time  to  be 
generous,  before  the  restlessness  of  the  American  people  turns  to 
wholesale  resentment.  The  ceiling  proposal  is  a  good  one  and  I  urge 
the  subcommittee  to  restore  the  ceiling  on  legal  immigration  to  H.R. 
1510. 

I  am  happy,  Mr.  Chairman,  to  support  H.R.  1510.  I  hope  that  Chairman 
Rodino  will  continue  his  tradition  of  leadership  on  this  issue  by 
moving  swiftly  to  bring  this  bill  to  the  full  House. 


sincerely. 


'v-^X  ^o 


Richard  D.  Lamm 
Governor 
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ASHAN  AMEMHCAI 
LEGAL  IDEFEKfSE  AND) 
EDU£4TII®N  FUMD 

350  BROADWAY  •  SUITE  308  •  NEW  YORK  N.Y  10013  •  (212)  966-6932 


March   23,    1983  -' 


The  Honorable  Romano  L.  Mazzoli 
U.S.  House  of  Representatives 
Washington,  DC   20515 

Dear  Mr.  Mazzoli: 


Enclosed  please  find  the  statement  of  the  Asian 
American  Legal  Defense  and  Education  Fund  (AALDEF)  and 
the  joint  statement  from  eighteen  Asian  American  organi- 
zations in  New  York  City  on  the  Simpson-Mazzoli  Bill. 

AALDEF  is  the  only  organization  on  the  East  Coast 
that  specifically  addresses  the  legal  issues  concerning 
Asian  American  communities. 

While  we  fully  support  a  fair  and  general  legali- 
zation provision  of  the  bill,  we  strongly  oppose  other 
aspects  of  the  bill.   As  indicated  by  the  attached  joint 
statement,  our  views  are  shared  by  other  Asian  American 
organizations  with  large  and  diverse  constituencies.   We 
hope  that  these  concerns  are  seriously  considered  by  you. 
Please  contact  me  if  you  have  any  questions  regarding 
our  positions.   Thank  you  for  your  consideration. 

Sincerely, 


Sook  Nam  Choo 
Staff  Attorney 
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ASMKf  AMEMnCAKf 

LeS  AL  DEFENSE  ANB 

ElBUCATnOlM  FUMD) 

350  BROADWAY  •  SUITE  308  •  NEW  YORK  NY  10013  •  (212)  966-5932 

STATEMENT  OF  THE  ASIAN  AMERICAN  LEGAL  DEFENSE  AND 
EDUCATION  FUND 

ON  THE 

IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983 
(S.  529  and  H,R.  1510) 

The  Asian  American  Legal  Defense  and  Education  Fund  (AALDEF) 
is  a  non-profit  organization  founded  in  1974  to  address  the  unique 
legal  needs  of  Asian  American  communities.   Through  its  programs 
of  impact  litigation  and  community  education,  AALDEF  educates 
Asian  Americans  about  their  legal  rights  and  conducts  litigation 
that  will  guarantee  equality  and  full  participation  to  Asian 
Americans  in  all  aspects  of  our  society. 

Discrimination  against  Asian  Americans  has  historically  been 
linked  to  the  enactment  of  immigration  laws  directed  specifically 
at  Asians  because  of  their  race  and  national  origin.   Therefore, 
AALDEF  has  maintained  a  special  concern  about  the  content  and 
implementation  of  our  immigration  laws.   The  social  and  economic 
well-being  of  Asian  Americans,  and  of  all  people,  depends  upon  a 
more  equitable  and  enlightened  immigration  system. 

Although  we  were  very  pleased  to  learn  that  the  House  Judiciary 
Committee  version  of  the  bill  retained  the  fifth  preference  category 
and  lifted  the  limitation  on  the  second  preference  category,  certain 
aspects  of  the  bill  still  cause  undue  hardship  upon  Asian  immigrants 
and  their  families,  without  achieving  an  effective  resolution  of  the 
immigration  problems  that  affect  this  country.  The  following  are 
some  of  the  urgent  concerns  about  the  Simpson-Mazzoli  Bill  that 
affect  our  constituents  in  Asian  American  communities. 

Employer  Sanctions 

Based  on  AALDEF ' s  substantial  experience  in  employment  and 
labor  rights  issues,  we  can  well  understand  the  desire  to  curb 
unlawful  employment  practices,  such  as  an  employer's  failure  to 
pay  minimum  wage  and  provide  decent  working  conditions.   Nonethe- 
less we  are  convinced  that  employer  sanctions  would  be  ineffective 
in  deterring  the  employment  of  undocumented  aliens  or  preventing 
employment  abuses.   Instead,  such  a  provision  would  seriously 
infringe  upon  the  protected  rights  of  all  workers,  especially  Asians 
and  other  minorities.   It  is  AALDEF 's  position  that  illegal  employ- 
ment practices  must  be  fought  with  more  conscientious  and  vigorous 
enforcement  of  existing  fair  labor  standards  laws. 
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This  provision  vrould  impose  immense  difficulties  of  enforcement. 
Those  agencies  already  charged  with  the  enforcement  of  wage  and  hour 
standards  are  presently  unable  to  effectively  deter  violations  of 
existing  labor  laws.   It  is  difficult  to  imagine  the  Immigration  and 
Naturalization  Service  with  any  significant  capability  to  monitor 
and  remedy  illegal  employment  practices.   Enforcement  at  best  would 
be  selective  cuid  would  be  unlikely  to  have  any  widespread  deterrent 
effect. 

In  addition,  Asieins  and  other  racial  minorities,  regardless  of 
immigration  status,  will  also  face  the  likelihood  of  increased  employ- 
ment discrimination  at  the  hands  of  honest  employers  seeking  to  avoid 
liability  under  the  proposed  sanctions.   Moreover,  unscrupulous 
employers  will  be  able  to  use  this  provision  as  a  pretext  for  refusing 
to  hire  workers  because  of  their  race,  ethnicity  or  political  opinion. 

Worker  Identification  System 

AALDEF  is  opposed  to  any  form  of  compulsory  work  permit  or 
identification  card  system.   We  vigorously  join  with  other  organi- 
zations and  individuals  who  have  pointed  to  the  potential  civil 
liberties  violations  and  possible  abuses  that  such  a  system  would 
inevitably  create. 

Legalization  Provisions 

The  Legalization  Program  under  the  bill  would  provide  a 
limited  Amnesty  to  those  individuals  who  enter  the  United  States 
before  January  1,  1977,  and  it  would  further  allow  a  temporary 
resident  status  to  those  individuals  whb  enter  the  United  States 
before  January  1,  1980.   AALDEF  believes  that  the  Legalization 
Program,  while  certainly  a  gesture  in  the  right  direction,  should 
be  more  liberalized  to  include  all  undocumented  aliens  in  this 
country  as  of  January  1,  1982. 

In  addition,  all  undocumented  persons  eligible  for  legalization 
should  be  granted  permanent  resident  status,  and  temporary  resident 
provisions  of  the  bill  should  be  deleted.   The  creation  of  a 
temporary  resident  alien  status  for  undocumented  workers  would 
encourage  some  unscrupulous  employers  and  individuals  to  exploit 
and  treat  temporary  resident  aliens  xinf airly. 

Conclusion 

AALDEF  believes  that  these  aspects  of  the  bill  fail  to  reflect 
the  standards  of  humane  and  equitable  immigration  policy  that  would 
genuinely  serve  our  national  interest.   AALDEF  urges  that  the  con- 
cerns we  have  expressed  on  behalf  of  Asian  American  communities  be 
given  serious  consideration. 
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STATEMENT  OF  ASIAN  AMERICAN  ORGANIZATIONS  IN  NEW  YORK  CITY 
ON  THE  SIMPSON-MAZZOLI  BILL 

We,  the  undersigned,  represent  various  Asian  American 
organizations  in  New  York  City.   We  are  writing  this  statement 
to  urge  each  member  of  Congress  to  oppose  the  Simpson-Mazzoli 
bill. 

We  have  maintained  a  special  concern  about  the  bill  since 
discrimination  against  Asians  has  historically  been  linked  to 
the  enactment  of  immigration  laws  directed  specifically  at 
Asians.   We  believe  that  many  aspects  of  the  bill  will  cause 
undue  hardship  upon  Asian  immigrants  and  their  families,  without 
achieving  an  effective  resolution  of  the  immigration  problems 
that  affect  this  country. 

We  strongly  oppose  the  elimination  of  the  fifth  preference. 
The  abolition  of  the  fifth  preference  would  most  seriously 
affect  Asians.   This  is  quite  clear  since  the  current  backlogs 
in  the  fifth  preference  petitions  are  most  pronounced  among 
petitioners  from  Asian  countries. 

The  employer  sanctions  provision  will  seriously  infringe 
upon  the  protected  rights  of  all  workers,  especially  Asians 
and  other  minorities.   Besides  its  doubtful  effectiveness,  this 
provision  can  be  used  as  a  pretext  for  refusing  to  hire  people 
who  look  "foreign"  or  speak  with  an  accent. 

Additionally,  we  are  opposed  to  any  form  of  compulsory  work 
permit  or  national  identification  card  system.   We  vigorously 
join  with  other  organizations  and  individuals  who  have  pointed  . 
to  the  potential  civil  liberties  violations  and  possible  abuses 
that  such  a  system  would  inevitably  create. 

Moreover,  the  proposed  legalization  program  under  the  bill, 
while  certainly  a  gesture  in  the  right  direction,  would  deny 
legal  status  for  many  undocumented  workers.   The  legalization 
program  should  be  liberalized  to  include  all  undocumented  workers 
who  enter  before  January  1,  1982. 

Lastly,  we  are  opposed  to  the  expansion  of  the  present  H-2 
temporary  workers  program.   The  massive  importation  of  temporary 
workers  would  create  a  subclass  of  low-paid  workers  without  demo- 
cratic rights. 

These  and  other  provisions  of  the  bill  will  make  sweeping 
changes  to  our  immigration  policy.   The  many  potentially  harmful 
consequences  of  these  changes  should  be  carefully  considered 
before  any  drastic  changes  in  our  immigration  laws  are  made.   We 
strongly  urge  each  member  of  Congress  to  oppose  the  bill  so  t^at 
this  very  large  complex  piece  of  legislation  receives  much  more 
extended  deliberation  in  all  of  its  aspects. 

Sincerely, 
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Asian  American  Legal  Defense  &  Education  Fiond 

Chinatown  History  Project 

Chinatovm  Planning  Council 

Korean  Women's  Association  of  Greater  New  York 

Korean  YWCA 

Japanese  American  Social  Services 

community  Developers  -  Chinese  United  Methodist  Church 

First  Chinese  Presbyterian  Community  Affairs  " 

Fxrst  uninefc      jf  ^^^^  Attendant  Corp 

New  York  Chinatown  Senior  Citizen  Coalition  Center 

Chinatown  Family  Consultation  Center 

Organization  of  Asian  Women 

New  York  Independant  Committee  to  Free  Choi  Soo  Lee 

Asian  Women  United 

National  Korean  American  Parents  Council 

Asian  Education  &  Welfare  Inc. 

Asian  American  Counseling  &  Treatment  Center 

Korean  American  Association  of  New  York 

Korean  American  Senior  Citizen's  Society 
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ADDITIONAL  INFORMATION  REQUESTED  FOR  THE  RBCXM)  FROM 
TW  FEDERATION  FOR  AMBUCAN  IMMIGRATION  REFORM 

EXPERIENCE  WITH  INEFFECTIVE  AND  REPEATED  AMNESTIES  IN  OTHER  COUNTRIES 

Analysis  by  the  Federation  for  American  immigration  Reform  of  the 
experiences  of  other  countries  which  have  offered  amnesty  to  illegal  immigrants 
supports  the  statements  offered  by  Dr.  Graham.  Industrialized  countries  which 
liave  made  extremely  generous  offers  of  legalization  of  status  have  found  that 
illegal  immigrants  did  not  accept  the  offer.  Amnesties  were  often  repeated 
only  a   few  years  after  the  original  "one-time"  legalization  program  expired. 

On  December  1,  1982,  a  fourteen-month  plan  to  regularize  the  status  of 
illegal  immigrants  in  France  was  completed.  Aliens  who  entered  France  illegally 
between  1974  (when  French  borders  were  closed  to  foreign  workers)  and  1981  were 
eligible.  According  to  the  Associated  Press,  an  estimated  300,000  illegal 
immigrants  were  eligible.  Since  the  amnesty  began  in  October  1981,  about 
150,000  aliens  have  come  forward  for  legalization;  50%  of  those  eligible. 
130,000  of  the  aliens  were  granted  legalization.  The  Federations  in  Solidarity 
with  Immigrant  Workers,  a  pro-immigrant  organization,  organized  a  month-long 
hunger  strike  in  Paris  which  forced  the  Socialist  government  to  re-open  the 
cases  of   the  20,000  aliens  denied  legalization. 

Other  nations'  experiences  have  been  little  more  successful.  In  Canada,  a 
private  advisory  board  has  just  recommended  that  Canada  hold  another  amnesty, 
not  long  after  the  end  of  its  last  amnesty.  In  Australia,  the  amnesty  granted  in 
late  1930  was  the  third  that  country  has  held,  and  Immigration  Mister  Ian 
Macphee  declared  it  would  be  the  last:  "We'd  be  making  a  mockery  of  immigration 
policy  if  every  few  years  we  had  an  amnesty." 

If  the  experience  of  other  countries   is  any  indication,    we  can  expect  that 
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the  legalization  proposed  in  H.R.  1510  will  not  be  the  last  the  United  States 
provides.  After  all,  this  would  not  be  our  first  amnesty  program;  we  have  given 
amnesty  twice  since  the  passage  of  the  Immigration  and  Nationality  ^t  (we  have 
twice  granted  legalization  to  illegal  aliens  through  the  registry  process  of 
section   249  of  the  Immigration  and  Nationality  Act,    in  1952  and  1965). 


COOPERATION   BETWEEN   IMMIGRATION   OFFICERS  AND  STATE  AND  LOCAL  LAW  ENFORCEMEOT 

OFFICERS  AND  AGENCIES. 

■nie  Federation  for  American  immigration  Reform  fully  supports  cooperation 
between  state  and  local  law  enforcement  officials  and  the  Immigration  and 
Naturalization  Service  (INS).  We  supported  the  amendment  of  Senator  Charles 
Grassley  in  1982,  and  are  pleased  to  see  the  Department  of  Justice  reverse  the 
1978  directive  of  then-Attorney  General  Griffin  Bell. 

The  new  directive  reiterates  the  Department's  traditional  position  that 

cooperation  between  federal,  state,  and  local  law  enforcement  officers  is  a 
desirable  mode  of  operation  in  a  time  of  budget  constriction.     We  wish  the 

Department  had  proposed  more  assistance  to  local  and  state  law  enforcement 

agencies  by  providing  training  and  liaison  activities.      Instead,   the  Department 

provides  only  policy  guidance. 

ENFORCEMENT  RESOURCES  NEEDED  BY  THE   IMMIGRATION  AND  NATURALIZATION  SERVICE 

In  response  to  Mr.  Smith's  question  and  to  the  Committee's  concerns,  the 
Federation   for  American   Immigration  Reform   is  pleased  to  present   its  views  on 
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the  specific  budgetary  needs  for  the  Immigration  and  Naturalization  Service.  We 
strongly  support  increased  appropriations  for  immigration  law  enforcement, 
adjudications  and  service   functions  of  the  INS. 

In  1980,  in  cooperation  with  the  Border  Patrol  Supervisors  Association, 
FAIR  conducted  a  survey  of  Border  Patrol  needs.  The  report  found  that  the  most 
effective  enforcement  efforts  which  made  budgetary  sense  would  stop  between  90% 
and  95%  of  all  illegal  entries,  either  through  apprehension  or  deterrence  of  the 
attempt.  This  level  of  effectiveness  could  have  been  achieved  in  1978-79 
through  the  implementation  of  the  so-called  "enforcement  plan"  prepared  by  the 
INS,   but  suppressed  by  then-Commissioner  Leonel  Castillo. 

The  1980  FAIR/Border  patrol  Supervisors  Association  report  was  an  attempt 
to  keep  the  assessment  of  enforcement  needs  current.  FAIR  is  currently  updating 
the  enforcement  plan.  We  expect  the  up-dated  report  to  be  available  in  April  or 
May  of  this  year,  and  will  be  happy  to  supply  a  copy  to  the  committee  at  that 
time. 

The  1980  report  found  that  the  90-95%  effectiveness  level  could  be  achieved 
by  an  additional  expenditure  of  $122  million.  This  expenditure  would  have 
provided  a  increase  of  3,600  new  Border  Patrol  officers,  support  positions,  and 
equipment.  This  increase  would  have  meant  a  total  Border  Patrol  force  of  5,700 
officers,   far  smaller  than  some  urban  police  departments 

The  report  made  specific  recommendations,  based  on  Border  Patrol  sector 
chief  suggestions,  as  to  where  the  new  resources  should  be  placed.  In  addition, 
the  report,  recognizirq  the  limitations  of  the  Border  Patrol's  ability  to  absorb 
and  train  new  personnel,   recommended  implementing  the  increase  over  three  years. 

We  enclose  a  copy  of  a  synopsis  of  the  1980  report.  It  is  our 
understanding  that  the  full  text  of  the  report,  with  appendices,  was  made 
available  to  the  committee  at  a  hearing  on  the  authorization  level  of  the  INS. 

The  report  does  not   include  the   recommendations  of   the  Federation  for 
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American  Immigration  Reform  as  to  the  appropriate  increases  in  funding  for  other 
enforcement,  adjudications,  and  service  functions  of  the  INS.  These 
recommendations  will  be  included  in  our  next  report,  as  will  our  comments  on  the 
Administration's  requested  authorization,  as  you  requested.  However,  we  can  say 
at  this  time  that  our  request  for  authorization  for  the  INS  will  undoubtedly 
exceed  that  proposed  by  the  Administration,  as  will  our  suggestions  for  enhanced 
revenue  from  immigration  services. 


CONSIDERATION  OF  NEW  IMMIGRATION  AND  NATURALIZATION  SERVICE  PROPOSALS  FOR 
AOJUDICATION  OF  PETITIONS  FOR  LEGALIZATION. 

As  the  Chairman  requested,  the  Federation  for  American  Immigration  Reform 
has  examined  more  recent  documents  of  the  Immigration  and  Naturalization  Service 
regarding    the  administration  of    the  proposed  legalization  program   in  H.R.    1510. 

The  INS  documents  which  we  examined  and  which  were  referenced  in  our 
testimony  specifically  noted  that  only  some  applicants  for  legalization  would 
receive  a  personal  interview  with  an  INS  officer.  Consequently,  some  applicants 
for  legalization  would  receive  permanent  residence  without  ever  seeing  an 
immigration  officer,  and  only  after  an  interview  with  a  representative  of  an 
agency  which  might  have  opposed  some  or  all  of  the  restrictions  on  eligibility 
for  legalization. 

The  newer  INS  documents,  following  our  testimony,  have  been  amended  to 
require  a  face-to-face,  personal  interview  of  every  applicant  for  legalization. 
In  addition,  we  have  been  assured  that  our  concerns  about  the  apparent  lack  of 
oversight  by  INS  officers  of  legalization  processing  will  be  addressed;  the  INS 
will  consult  with  us  on  their  new  plans. 

These  improvements  are  most  welcome.     Even  with  these  changes,  however,  we 
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still  have  serious  concerns  about  the  legalization  program  in  H.R.  1510.  We 
appreciate  th,-  oss.istance  of  committee  members  in  communicating  our  concern  to 
the  INS  and  we  appreciate  their  improvements  in  proposals  for  legalization 
adninistration. 


?Mi 
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FEDERATION  for  AMERICAN  IMMIGRATION  REFORM 


2028  P  Street,  NW 

Washington,  DC  20036  (202)  785-3474 

CONTROLLING  ILLEGAL  IMMIGRATION  AT  THE  BORDERS 


How  much  would  it  cost  to  stop  most  illegal  immigration?  Can  we  regain 
control  of  our  nation's  borders? 

These  two  startling  questions  are  a  result  of  many  years  of  questioning 
the  ability  of  the  Immigration  and  Naturalization  Service,  through  the^ 
Border  Patrol,  to  apprehend  or  deter  illegal  crossings  of  the  borders. 
As  early  as  the  1950's,  immigration  experts  were  saying  that  "sealing" 
the  borders  would  require  substantial  forces  of  either  troops  or  Border 
Patrol  officers.  Former  Commissioner  of  the  INS,  Leonard  Chapman,  a 
strong  advocate  of  major  enforcement  efforts,  once  told  a  Congressional 
Committee  that  "sealing"  the  border  would  require  as  much  as  a  division 
of  troops.  And  an  unpublished  anonymous  Congressional  report  cited  in 
a  recent  New  York  Times  Magazine  story  -  and,  according  to  Congressional 
sources,  unavailable  to  anyone  -  said  that  "sealing"  the  borders  would 
require  doubling  the  armed  forces  with  all  the  additional  soldiery 
stationed  on  the  borders. 

Yet  "sealing"  the  borders  and  controlling  illegal  immigration  are   not 
the  same  thing.  We  can  have  virtually  absolute  control  over  illegal 
immigration  without  "sealing"  the  borders.  A  new  study  by  the  Border 
Patrol  Supervisors  Association,  at  the  request  6f  the  Federation  for 
American  Immigration  Reform  (FAIR),  shows  that  we  can  control  illegal 
irrmigration  relatively  easily  and  inexpensively. 

The  report  found  that  the  Border  Patrol  is  capable  of  apprehending  or 
deterring  between  90  and  95%  of  all  illegal  border  crossings  by  adding 
only  3,600  new  agents,  at  a  total  cost  of  about  $122,000,000.  The 
present  Border  Patrol  has  only  2,101  agents,  and  Border  Patrol  Super- 
visors estimate  that  they  are  only  33  to  50%  effective  at  preventing 
illegal  border  crossings. 

The  Problem 

The  number  of  illegal  border  crossings  is  enormous,  and  growing  each 
year.  The  Border  Patrol  made  879,566  apprehensions  in  the  last  fiscal 
year.  Yet,  at  any  one  time,  only  about  350  officers  are  on  duty  at  all 
our  borders  because  of  lack  of  adequate  staffing.  So,  by  any  measure. 
Border  Patrol  agents  face  a  huge  task,  and  are  very  effective  on  a 
per-person  basis. 

The  report  estimates  that  with  present  Border  Patrol  effectiveness  of 
between  33  and  50%,  approximately  one  to  two  persons  successfully 
entered  the  country  for  each  person  apprehended.  Thus,  between  875,000 
and  1,750,000  persons  entered  the  country  illegally  during  the  last 
fiscal  year. 

March,  1980 

BOARD  OF  DIRECTORS:  JOHN  TANTON,  Chalrmon;  SHARON  BARNES,  OTIS  GRAHAM,  WILLIAM  PADDOCK,  SIDNEY  SWENSRUD; 
ROGER  CONNER,  Executive  Director 
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The  sector  chiefs  were  asked:  What  additional  resources  in  officers, 
support  personnel,  and  equipment,  would  your  sector  need  to  become 
90  to  95%  effective? 

Effectiveness  was  defined  as  the  ability  to  either  apprehend  or  deter 
an  illegal  border  crosser.  The  level  of  effectiveness  the  sector  chiefs 
used  as  a  target  was  "90-95%,"  that  is,  90  to  95  out  of  100  illegal 
border  crossings.  The  association  felt  that  90  to  95%  effectiveness 
was  sufficient  to  be  considered  "control"  of  the  borders. 

Needs  were  divided  into  three  categories:  additional  officers, 
additional  support  personnel,  and  additional  equipment.  Officers  are 
the  personnel  who  actually  conduct  searches,  apprehensions  and  most 
service  to  the  public.  Support  personnel  include  mechanics,  clerks, 
communications  technicians,  computer  and  sensor  system  analysts, 
and  other  positions  needed  to  maintain  the  officers'  productivity. 
Equipment  included  vehicles,  aircraft,  helicopters,  communications 
and  sensor  equipment,  and  other  equipment  needed  for  effective  service. 

Cost  and  other  data  were  adjusted  for  federal  budget  cycles  and  contract 
procedures. 

Findings 

The  report  found  that  all  sectors  requested  a  total  of:  an  additional 
3,500  officers,  with  an  approximate  first-year  cost  of  $87,500,000;  an 
additional  350  support  personnel,  with  a  cost  of  $5,950,000;  and  additional 
equipment,  including  vehicles,  aircraft,  communications  and  sensor 
equipment,  costing  about  $29,131,000.  Total  estimated  cost  was 
$122,581,000. 

The  Border  Patrol,  however,  is  not  equipped  to  handle  such  an  increase 
at  one  time.  Training  facilities  have  an  annual  capacity  of  about  1,200 
persons.  Therefore,  the  association  suggested  phasing  in  the  additional 
resources  over  a  period  of  a  few  years.  The  resources  which  would  be 
added  should  be  directed  to  the  areas  with  the  most  need,  all  of  which 
are  on  the  U.S. -Mexican  border,  and  which  include  the  "hot  spots"  in 
which  most  illegal  border  crossings  occur. 

The  association  suggests  a  method  to  determine  the  appropriate  coverage 
in  a  sector,  using  a  computer  system  developed  recently  by  the  INS 
Research  and  Development  division.  The  Border  Patrol  has  found  that  as 
apprehensions  increase  in  an  area,  an  increase  is  also  found  in  the 
number  of  persons  deterred  from  crossing  in  that  area.  At  a  certain 
point,  when  enough  people  are  deterred  from  crossing  in  that  area. 


1307 


The  report  bases  this  estimate  on  three  inter-locking  measures: 

unanswered  sensor  reports  -  electronic  monitoring  systems  (sensors) 
are  used  to  monitor  wide  geographic  areas  without  the  need  for 
additional  personnel.  This  measure  of  crossings  is  adjusted  for 
the  reliabil ity  of  the  sensor  systems,  and  shows  the  number  of 
activations  of  sensor  systems  which  could  not  be  answered  by 
Border  Patrol  officers,  or  which  did  not  result  in  an  apprehension 
where  corroborative  evidence  of  crossings  were  discovered; 

physical  unlocated  "sign"  reports  -  in  areas  without  sensor  systems, 
the  Border  Patrol  uses  an  older  method  of  detecting  crossings. 
This  method  involves  large  areas  of  smoothly-graded  sand  or  dirt. 
Movement  across  these  areas  leaves  evidence  of  crossings,  or 
"signs."  These  reports  are   for  "signs"  which  have  been  discovered, 
but  for  which  no  person  has  been  apprehended; 

"got  away  reports"  -  apprehension  statements  from  investigators  in 
the  interior  of  the  United  States  -  often  when  an  illegal  immigrant 
is  apprehended  in  the  interior  of  the  United  States,  he  or  she  will 
■  describe  the  location  of  his.orher  entry  into  the  country.  Although 
occasionally  duplicating  the  prior  measures,  this  figure  can  be  used 
to  corroborate  some  of  the  earlier  estimates. 

Given  the  enormity  of  the  border  crossings,  and  the  length  of  the  borders 
(1950  miles  on  the  U.S. -Mexico  border  alone),  stories  about  requiring  an 
army  to  "seal"  the  borders  are  understandable.  Two-thirds  of  all  illegal 
border  crossings,  however,  are  across  only  about  90  miles  of  border,  in 
two  sectors  of  Border  Patrol  coverage:  Chula  Vista,  California  (near 
San  Diego),  and  El  Paso,  Texas.  Most  of  the  land  elsewhere  along  the 
border  is  not  easy  to  cross,  and  is  frequently  inhospitable.   In  addition, 
it  is  possible  to  monitor  most  of  this  area  electronically  or  by  air. 
Thus,  the  Border  Patrol  can,  with  additional  personnel  and  monitoring 
equipment,  detect  and  deter  most  illegal  border  crossings  even  over  the 
long  border  in  the  Southwest. 

Methodology 

The  report  was  conducted  for  FAIRbythe  Border  Patrol  Supervisors 
Association,  the  national  organization  of  Border  Patrol  supervisory  and 
management  personnel,  in  February  and  March  of  this  year.  The  association 
surveyed  the  sector  chiefs  in  each  of  the  Border  Patrol  sectors  around 
the  country. 
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apprehensions  will  then  begin  to  decrease.  The  association  suggests 
that  the  optimal  coverage  rate  is  reached  when  the  apprehension  rate 
shows  a  sharp  decline.  At  that  point,  the  association  suggests  that 
additional  resources  be  diverted  to  other  areas  for  a  more  efficient 
use  of  resources.  According  to  the  association,  the  INS  Research  and 
Development  division  computer  program  could  indicate  accurately  when 
each  of  these  points  on  the  apprehension  efficiency  curve  is  reached. 

Significance 

The  report  shows  clearly  what  the  Border  Patrol  supervisors  think  is 
required  for  control  of  the  borders.  The  data  was  gathered  from  officers 
in  the  field  by  those  in  constant  touch  with  the  problem.  These  experts 
say  not  only  that  control  of  the  borders  is  within  reach,  but  also 
that  effective  control  would  require  an  increase  of  less  than  a  third 
in  the  overall  INS  budget,  which  is  only  a  few  per  cent  in  the  Department 
of  Justice  budget. 

We  do  not  need  to  create  a  new  army  of  officers  to  patrol  the  borders 
in  order  to  protect  our  country  from  illegal  immigration.  We  need 
only  increase  the  Border  Patrol  to  a  total  of  about  5,800  officers, 
a  modest  force  to  perform  a  huge  task,  smaller  than  the  police  force 
for  the  state  of  Kansas.  Since  over  250,000,000  people  enter  the  country 
each  year,  most  through  ports  of  entry,  the  total  work  force  of  the 
Border  Patrol  would  be  only  0.002%  of  the  total  INS  workload. 
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American  Hotel  &  Motel  Association 

1101  CONNECTICUT  AVENUE.  NW   *  SUITE  1006  *  WASHINGTON.  DC  20036  LAWRENCE!    GRAHAM 

(202)  223-6872  '        q^^^^^ 

ALBERT  LMcDERMOTT  CECILIA  A.  KIRBY 

Washington  Representative                                      March    15,  1983                                                                   Assistant 


The  Honorable  Romano  Mazzoli 
Chairman,  Subcommittee  on  Immigration, 

Refugees  and  International  Law 
House  Judiciary  Committee 
U.  S.  House  of  Representatives 
Washington,  DC   20515 

Dear  Mr.  Chairman: 

I  would  like  to  express  to  you  the  views  of  the  American 
Hotel  5r  Motel  Association  on  the  illegal  alien  situation. 

The  American  Hotel  &  Motel  Association  is  a  federation  of 
hotel  and  motel  associations  located  in  the  fifty  states,  the 
District  of  Columbia,  Puerto  Rico  and  the  Virgin  Islands, 
having  a  membership  in  excess  of  8,200  hotels  and  motels 
accounting  for  over  one  million  rentable  rooms.  The  American 
Hotel  &  Motel  Association  maintains  offices  at  888  Seventh 
Avenue,  New  York  City  and  at  1101  Connecticut  Avenue,  NW, 
Washington,  DC.  Inclusive  in  our  membership  are  all  of  the 
major  hotel  and  motel  chains. 

Illegal  alien  legislation  and  Administration  proposals 
have  concerned  our  industry  for  some  time.  We  are  a  diverse 
industry  and  a  majority  of  our  hotel/motel  operators  are  small 
businessmen;  but,  we  have  numerous  types  of  management  and 
ownership:  large  chains,  independent  franchises,  small  "mom 
and  pop"  hotels,  motels  and  inns.  We  are  also  a  labor-intensive 
industry  and  are  one  of  the  largest  employers  of  minority 
workers . 

In  addition,  since  our  businesses  provide  a  myriad  of 
services  to  our  customers:  food,  lodging,  recreation,  business 
facilities,  etc.,  we  are  faced  with  innumerable  federal  and 
state  government  regulations.  We  must  be  closely  aware  of  all 
laws  and  regulations  involving  food  service,  health  and  safety, 
the  environment,  wage  and  hour,  equal  employment,  age  and  sex 
discrimination,  taxes  on  rooms,  beverages  and  meals,  in  addi- 
tion to  all  types  of  corporate  and  business  taxes,  not  to 
mention  the  complicated,  common-law  based  laws  that  rule  our 
industry:   the  laws  of  innkeeping. 


NEW  YORK  Off  ICE    868  SEVENTH  AVENUE    *    NEW  YORK.  NY    10O19    *    (2121265  4506 
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Our  concern  with  the  pending  proposals  is  that  they  will  add 
to  the  staggering  list  of  laws  and  regulations  with  which  we 
must  comply  and  that  they  will  force  us  to  do  what  the  Immi- 
gration and  Naturalization  Service  is  mandated  to  do:  deter- 
mine whether  a  person  is  an  illegal  alien.  As  we  stated,  we  hire 
a  considerable  number  of  minority  workers.  Are  we  to  determine 
which  have  entered  the  country  legally  and  which  have  legal  work 
status? 

We  do  not  approve  of  the  knowing  hiring  of  illegal  aliens; 
and  we  believe  that  our  operators  do  not  knowingly  hire  such 
aliens.  We  do  realize  that  there  is  a  problem  in  this  country 
with  the  influx  of  illegal  aliens  and  it  is  a  problem  that  is 
extremely  difficult  to  solve.  We  oppose  any  kind  of  national 
identity  card,  or  any  type  of  identification  procedure  that 
hints  of  police-state  tactics.  We  just  do  not  believe,  however, 
that  since  the  Federal  Government  is  having  difficulty  solving 
this  problem,  that  the  primary  responsibility  should  therefore 
be  shifted  to  employers. 

There  are,  as  you  undoubtedly  know,  Federal  agencies  that 
have  difficulty  in  ascertaining  who  of  their  beneficiaries  are 
legally  entitled  to  receive  benefits.  There  are  reports  of 
illegal  aliens  receiving  social  security  benefits,  welfare 
payments,  food-stamps  and  the  like.  Since  these  benefits  act 
as  inducements  for  illegal  aliens  to  enter  and  work  here,  the 
Federal  agencies  responsible  should  begin  to  correct  that 
situation  rather  than  Congress  just  relying  on  the  hope  that  new 
laws  affecting  employers  will  cure  the  illegal  alien  problem. 

The  danger  with  legislation  such  as  Section  101  of  S.  529 
and  H.R.  1510  is  that  it  tends  to  sweep  into  its  purview 
innocent  employers  who  have  no  intention  of  violating  the  law. 
All  hotel  and  motel  operators  should  not  be  required  to  conduct 
constant  investigations  into  the  citizenship  and  legal  work 
status  of  present  and  prospective  employees  just  because  there 
may  be  a  few  unscrupulous  businessmen  who  may  be  involved  in  the 
"pattern  and  practice"  of  hiring  illegal  aliens. 

The  practical  application  of  the  proposed  law  is  obvious. 
Employers  would  be  required  to  ask  for  documentation  of  citi- 
zenship, and,  in  general,  they  would  tend  to  ask  for  such 
documentation  from  those  people  who  "appeared"  to  be  of  foreign 
origin.  Such  a  practice  could  be  discriminatory  and  could 
subject  our  operators  to  all  types  of  litigation. 

The  documentation  and  information  the  employer  must  review 
should  be  simple  to  peruse,  yet  difficult  to  forge.  A  reason- 
able solution  might  be  to  require  that  everyone  who  works  have 
a  social  security  card,  and  such  card  could  only  be  obtained  if 
a  person  is  a  citizen  or  a  legal  alien  with  a  proper  work  visa. 
It  would  place  the  legal  burden,  appropriately,  on  the  Immigra- 
tion and  Naturalization  Service  and  require  INS  to  ensure  that 


1311 


such  cards  do  not  fall  into  the  hands  of  illegal  aliens. 
Whatever  form  the  law  takes,  it  should  not  have  a  chilling 
effect  on  the  employer's  ability  or  desire  to  hire  minority 
group  individuals.  It  should  be  kept  in  mind  that  many  citizens 
and  legal  aliens  do  not  have  proper  personal  identif ication-- 
birth  certificates,  etc.  An  employer  must  not  be  encouraged  by 
law  or  regulations  to  dismiss  or  not  consider  the  application 
of  foreign  looking  employees  simply  because  of  inadequate 
documentation. 

In  summary,  what  concerns  us  primarily  is,  of  course,  the 
whole  notion  of  employer  sanctions.  While  we  agree,  that 
unscrupulous  employers  knowingly  engaged  in  a  pattern  and 
practice  of  hiring  illegal  aliens  should  be  sanctioned  under 
the  law,  we  feel  that  any  such  legislation  should  be  narrowly 
drawn  and  carefully  applied.  For  example,  many  employers  not 
clearly  understanding  the  details  of  the  law  and  just  knowing 
that  there  is  a  law  against  the  hiring  of  illegal  aliens  might 
be  overcautious  out  of  fear  of  becoming  involved  in  litigation. 
Overcaution  could  lead  them  into  inadvertent  discrimination, 
and  discrimination  could  lead  to  further  litigation. 

We  are  in  favor  of  the  type  of  voluntary  cooperation  that 
the  Department  of  Justice  was  seeking  at  one  time  and,  as  a 
trade  association,  we  would  be  glad  to  help  in  this  endeavor. 
Perhaps,  programs  like  "Operation  Cooperation"  should  be  ex- 
panded first  to  see  how  effective  voluntary  cooperation  could 
be  which  would,  thereby,  negate  any  need  for  employer  sanc- 
tions. 

We,  as  employers,  are  not  opposed  to  some  form  of  illegal 
alien  legislation  as  long  as  it  focuses  on  the  clearly  un- 
scrupulous employer  and  not  on  the  occasional  inadvertent 
hiring  of  an  illegal  alien.  We  are  against  a  universal  worker 
card  but  we  would  not  be  against  asking  for  a  driver's  license, 
social  security  card,  etc. 

We  do  agree  with  you  that  the  problem  needs  to  be  addressed 
and  we  are  not  in  opposition  to  all  sections  of  the  bill.  In 
fact,  we  have  historically  favored  visa  waiver  legislation,  and 
thereby  support  the  adoption  of  the  visa  provision  (Sec.  213). 
It  is  our  belief  that  present  visa  requirements  are  outmoded  and 
are  a  deterrent  to  foreign  travel  to  the  U.  S.  The  trial  program 
authorized  by  Section  213  is  at  least  a  starting  point  for  the 
U.  S.  to  become  competitive  in  the  world  travel  market. 

It  is  our  hope  that  we  can  work  together  to  find  appropriate 
responses  to  the  many  questions  raised  by  the  Immigration 
Reform  and  Control  Act  of  1983. 

Sincerely, 

'..,■■       <  ' 

Albert  L.  McDermott 
Washington  Representative 

ALM/bjl 
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March   17,    1983 


Honorable  Roman  Mazzoli 

Chairman 

Subcommittee  on  Immigration 

House  Committee  on  the  Judiciary 

2137  Raybum  House  Office  Building 

Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Enclosed  you  will  find  comments  of  the  National  Restaurant  Association 
on  your  proposed  legislation,  H.R.  1510  --  the  Immigration  Reform  and  Control 
Act  of  1983. 

Would  you  please  have  these  comments  included  in  the  record  of  your 
hearings  held  March  1-16,  1983. 

Sincerely  yours, 


Robert  Neville 
Executive  Vice  President 


RN/mr 
Enclosure 


Honorable  Hamilton  Fish 
Subcommittee  on  Immigration 


WMMn^lOA  OfflOT 

311  f.rsl  Siteel  N  W 
Waininsion  D  C  20001 
1202)  638-6100 
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STATEMENT  OF  THE  NATIONAL  RESTAURANT  ASSOCIATION 
ON  THE  IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983. 

The  National  Restaurant  Association  is  a  non-profit  trade 
association  with  headquarters  in  Washington,  D.C.   It  offers  pro- 
grams in  public  affairs,  education. and  research  to  its  10,000 
members,  who  operate  more  than  100,000  foodservice  establishments. 

We  appreciate  the  opportunity  to  comment  on  the  proposed 
Immigration  Reform  and  Control  Act.  Twice  last  year  we  testified  on 
the  problem  of  undocumented  foreign  workers,  and  since  our  members 
are  likely  to  be  greatly  impacted  by  any  such  legislation,  our 
interests  in  the  subject  remain  high. 

The  question  of  immigration  control  is,  of  course,  a  matter  of 
public  policy  and  we  wish  to  comment  only  on  this  legislation 
insofar  as  it  affects  our  industry.   We  do  have  several  concerns 
which  we  hope  to  see  addressed  by  amendments  or  clarified  in  report 
language. 

Sec.  274(b)(1)  and  (3):   Forms:   Paperwork  Burden 

First,  there  is  the  matter  of  documents  required  by  this 
legislation,  and  the  resultant  burden  on  the  employer  to  store 
and  maintain  these  docimients.   We  suggest  that  this  problem  be 
significantly  reduced  by  authorizing  the  inclusion  of  the  required 
attestations  within  normal  emplojmient  application  forms.  Perhaps 
several  short  paragraphs  at  the  bottom,  so  there  would  be  no  additional 
storage  problem.   If  that. were  possible,  and  if  the  language  were 
amended  to  conform  to  EEOC  requirements  to  retain  docvmaents  for  two 
years  instead  of  the  proposed  five,  the  paperwork  requirements  would 
be  a  good  deal  less  burdensome. 

Form  Substitution  Problem 

What  is  to  assure  that  the  docxmients  INS  sees  if  it  should  make 
an  investigation  are  the  same  ones  that  the  employer  verified  when 
the  employee  was  interviewed?   Since  the  employer's  liability  would 
appear  to  be  determined  by  an  investigation  which  could  take  place 
some  time  after  the  interview,  we  are  concerned  that  a  judgement 
could  be  made  based  on  documents  the  employer  had  not  even  seen. 

Counterfeit  Docvmients 

NRA  wishes  to  join  with  those  others  who  have  pointed  out  that 
this  system  does  not  address  the  problem  of  counterfeit  forms.  There 
is  nothing  in  this  legislation  that  would  preclude  the  use  of  soph- 
isticated coxinterfeit  forms  for  the  first  three  years  of  the  program. 
Although  we  realize  the  employer  would  not  be  responsible  for  detec- 
tion, the  fact  remains  that  the  problem  will  still  exist  and  the 
proposed  legislation  does  nothing  to  solve  the  problem. 
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Questions  of  Discrimination 

We  appreciate  that  this  legislation  goes  to  great  lengths  to 
eliminate  charges  of  discrimination  by  providing  that  all  applicants 
present  the  same  form  of  identification.   However,  we  fear  an  enor- 
mous increase  in  affirmative  actions,  because  employers  will  know  the 
applicant's  country  of  origin  (information  they  are  not  currently 
privy  to).   There  will  be  many  charges  of  discrimination  by  those 
who  were  not  selected  for  employment  or  who  for  legitimate  reasons 
were  not  considered  for  promotion. 

Additionally  there  is  the  fear  that  employers  will  clearly  be 
reluctant  to  hire  aliens,  and  therefore  make  themselves  vulnerable 
to  possible  actions  under  this  legislation,  when  they  have  an  option 
not  to  do  so. 

GAP  Report 

We  feel  very  strongly  that  the  GAO  Report,  "Information  on  the 
Enforcement  of  Laws  Regarding  Employment  of  Aliens  in  Selected 
Countries,"  issued  on  August  21,  1982,  needs  to  be  more  strongly 
acknowledged  and  its  message  heeded.   Clearly,  employer  sanctions  do 
not  work  as  a  deterrent  to  illegal  immigration. 

Summary 

The  foodservice  industry  remains  concerned  about  the  use  of 
employer  sanctions  to  cvirb  illegal  immigration.  Clearly  the  authors 
of  this  legislation  consider  employer  sanctions  vital  to  its  success, 
even  though  the  study  done  by  GAO  at  Senator  Simpson's  request  con- 
cludes otherwise.   Heedful  of  the  many  long  hours  and  months  that 
have  gone  into  its  drafting,  we  nevertheless  feel  constrained  to 
point  out  that  there  are  many  unanswered  questions.   As  written, 
this  bill  presents  significant  problems  to  the  nation's  restaurant 
industry,  and  we  have  attempted  to  outline  them  in  this  communication. 
These  considerations  demand  to  be  addressed  if  this  legislation  is 
to  be  considered  a  viable  solution  to  this  nation's  illegal  immigra- 
tion problems. 
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Honorable  Romano  Mazzoli 

Chairman 

Subcommittee  on  Immigration,  Refugees 

and  International  Law  -  • 

213  7  Rayburn  HOB 
Washington  D.C.  20515 

Dear  Ron: 

The  issue  of  "Treaty  Nationals"  is  an  important  one  which 
bears  a  great  deal  of  relevance  to  the  Immigration  Reform 
bill  currently  pending  in  the  Subcommittee. 

I  realize  the  tight  hearing  schedule  precluded  the  inclusion 
of  hearing  from  witnesses  on  this  subject.   I  would,  however, 
appreciate  making  the  statement  of  Werner  J.  Fleischmann, 
which  I  have  enclosed,  a  part  of  the  official  record. 

Thank  you  for  your  attention  to  this  request. 


Crne^^rank 


BF/djc 
Enclosure 
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STATEMENT  OF  WERNER  J.  FLEISCHMANN 

BEFORE  THE  SUBCOMMITTEE  ON 
IMMIGRATION,  REFUGEES  AND 
INTERNATIONAL  LAW  OF  THE 
HOUSE  JUDICIARY  COMMITTEE 

98th  Congress 

First  Session 

March,  1983 


I  aun  grateful  for  the  opportunity  to  submit  this 
Statement  in  support  of  the  "treaty  nationals"  amendment 
to  H.R.  1510.   This  amendment  would  restore  eligibility 
for  U.S.  citizenship  to  permanent  resident  aliens  who  have 
been  debarred  from  citizenship  because  of  the  exercise  of 
their  treaty  right  to  be  exempted  from  compulsory  military 
service. 

Speaking  for  myself  and  other  permanent  resident 
aliens  in  my  situation,  we  strongly  urge  the  amendment  of 
the  Immigration  Reform  and  Control  Act  of  1983  to  include 
this  legislation.   It  would,  at  long  last,  remove  the 
punitive  bar  to  citizenship  imposed  on  those  of  us  who 
have  done  nothing  more  than  exercise  our  lawful  treaty 
rights.   This  remedial  legislation  has  already  been  recom- 
mended in  the  Report  of  the  Staff  of  the  Select  Commission 
on  Immigration  and  Refugee  Policy.   It  has  been  endorsed  by 
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the  Immigration  and  Naturalization  Service.   And  it  is  an 

appropriate  element  of  the  legalization  provisions  of  H.R. 

1510. 

The  "Treaty  Nationals"  Problem 

My  story  is  probably  typical:   I  came  to  this 
country  42  years  ago,  and  have  lived  here  continuously 
ever  since.   This  is  my  home.   My  business  is  here,  my 
family  is  here.   My  wife  and  my  children  are  all  native 
U.S.  citizens.   I  consider  myself  a  loyal  American  in  every 
respect  —  but,  under  existing  law,  i  can  never  become  a 
U.S.  citizen. 

The  reason  is  that,  41  years  ago,  I  was  exempted 

V 

from  compulsory  military  service  in  the  United  States. 

I  applied  for  and  received  my  exemption  on  the  basis  of 


V  I  was  drafted  just  one  year  after  my  arrival  in  the 
U.S.   At  the  time,  I  was  on  leave  from  the  Swiss  Army. 
I  had  already  served  in  the  Swiss  military  for  two  years, 
and  was  to  remain  on  active  status  for  four  more  years. 
Aware  that,  as  a  Swiss  citizen,  I  was  subject  to  imprison- 
ment if  I  served  in  any  foreign  military  service,  I  re- 
quested the  advice  of  the  Consulate  General  of  Switzerland. 
I  was  informed  about  the  Treaty  described  above  and  told 
to  request  a  Form  301  from  my  draft  board  and  execute  it. 
The  execution  of  that  form  rendered  me  permanently  ineli- 
gible for  citizenship,  notwithstanding  the  provisions  of 
Article  II  of  the  Treaty. 
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the  1850  Treaty  of  Friendship,  Commerce  amd  Extradition 
between  the  United  States  cind  Switzerland,  Article  II  of 
which  provides  that  "the  citizens  of  one  of  the  two  coiin- 
tries,  residing  or  established  in  the  other,  shall  be 
free  from  personal  military  service  .  .  .  ."  Unfortunately, 
Section  315  of  the  McCarrcin  Act  of  1952  debars  from  citizen- 
ship all  aliens  exempted  from  military  service,  regardless 
of  whether  the  alien  was  entitled  to  such  an  exemption  by 
treaty. 

The  Existing  Law  Imposes  Severe 
Burdens  on  Treaty  Nationals 

As  a  permanent  resident  alien  who  is  "ineligible 
for  citizenship,"  I  bear  the  stigma  of  an  "excludable 
alien."   This  puts  me  in  the  company  of  drug  addicts, 
persons  convicted  of  illicit  traffic  in  narcotics,  chronic 
alcoholics,  professional  beggars,  vagrants,  prostitutes, 
anarchists,  and  others  of  the  kind. 

Much  worse,  however,  are  the  travel  restrictions 
imposed  on  excludable  aliens.   Should  I  leave  the  United 
States  for  business  or  personal  reasons,  for  even  a  day, 
I  can  be  barred  from  reentry.   Thus,  unless  I  secure  ad- 
vance permission  from  the  Immigration  and  Naturalization 
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Service  to  reenter  the  U.S.,  I  can  be  turned  away  at  the 
border  —  from  my  home,  my  family,  my  business.   That  is 
why  permanent  resident  aliens  who  are  ineligible  for 
citizenship  are  indeed  "permanent"  residents  —  we  cannot 
leave  the  United  States. 

It  is  not  difficult  to  imagine  the  hardship  that 
such  a  restriction  imposes.   I  know  other  treaty  nationals 
who  have  had  to  turn  down  job  opportunities  because  they 
would  need  to  travel  abroad  in  their  new  positions, 
scientists  who  have  been  unable  to  attend  international 
conferences.   For  treaty  nationals  ineligible  for  citi- 
zenship, a  family  visit  outside  the  United  Staets  is  nearly 
impossible.   How  often  we  have  sought  to  visit  an  ailing 
relative  abroad,  only  to  experience  the  frustrating  delays 

of  the  ponderous  bureaucratic  machinery  at  INS  in  process- 

V 

ing  an  application  for  a  waiver  of  inadmissibility. 


V  I  have  been  more  fortunate  than  most  —  because  my 
business  requires  numerous  trips  abroad  each  year,  I  have 
been  able  to  obtain  "advance  permission  to  return  to  unre- 
linquished domicile"  in  the  U.S.   Still,  each  year  or  two 
I  am  required  to  resxibmit  a  lengthy  application  (totalling 
some  30  pages)  along  with  my  fingerprints  and  a  certified 
check,  and  go  through  the  process  of  having  my  application 
approved  all  over  again.   Approval  is  never  certain,  and 
it  is  almost  always  delayed. 
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Delays  of  a  year  and  more  are  routine.   As  one  individual 
wrote  in  a  letter  to  me: 

"Especially  hard  are  the  travel  restrictions 
to  live  with.   It  does  take  a  lot  of  effort 
to  get  a  reentry  permission.   The  first  time 
I  applied  for  one  because  my  father  was  very 
ill  I  had  to  secure  a  report  from  the  Swiss 
Red  Cross  to  that  effect.   It  then  took  con- 
siderable time  and  that  was  after  I  was  here 
for  18  years.   It  makes  you  feel  like  a  pris- 
oner in  your  chosen  country  .  .  .  ." 

The  Existing  Law  Is  Unfair 

We  should  not  be  "punished"  for  having  invoked  a 

right  granted  to  us  by  treaty.   Indeed,  as  the  law  stands, 

I  am  to  be  punished  in  perpetuity  for  a  military  exemption 

granted  to  me  41  years  ago.   Even  a  convicted  criminal  is 

eventually  forgiven.   Yet  under  the  McCarran  Act,  we  would 

never  be  forgiven,  but  would  always  be  forced  to  suffer 

the  degrading  status  of  an  "excludable  alien." 

The  Existing  Law  Imposes  Serious 
Burdens  on  the  INS 

I  do  not  know  what  it  costs  the  United  States 

Government  each  year  to  process  these  applications  for 

waivers  of  inadmissibility.   Whatever  the  cost  —  auid  it 

probably  is  not  insubsteuitial  —  it  imposes  a  superfluous 

burden  on  an  already  overburdened  INS.   Its  repeal  would 
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relieve  that  agency  of  unnecessary  bureaucratic  respon- 
sibilities and  reduce  government  costs. 

To  us,  certainly,  the  cost  is  very  substemtial 
—  not  just  financially,  but  also  emotionally.   It  is 
painful  to  make  your  home  in  a  country  that  persistently 
reminds  you  that  you  are  an  outsider. 

The  Existing  Law  Is  Inconsistent 
With  the  International  Treaty 
Obligations  of  the  U.S. 

Quite  apart  from  the  personal  toll  that  the  law 
has  taken  on  me  and  others  in  similar  circumstances,  it 
would  appear  that  the  U.S.  law  barring  treaty  nationals 
from  citizenship  is  inconsistent  with  the  international 
obligations  of  the  United  States.   After  all,  the  U.S. 
has  entered  into  treaties,  with  such  diverse  nations  as 
Switzerland,  Irelaind,  Norway,  Liberia,  Thailcind,  Yugoslavia, 
Italy,  Spain  and  Austria,  among  others,  whereby  each  State 
grants  a  reciprocal  right  to  2m  exemption  from  military- 
service.   Can  the  U.S.  be  free  subsequently  to  qualify 
the  military  exemption  mutually  agreed  to  in  the  treaty 
without  the  concurrence  of  the  other  contracting  State? 

The  Government  of  Switzerland,  I  know,  believes 
that  the  bar  to  citizenship  imposed  on  treaty  nationals 
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exempted  from  military  service  constitutes  a  violation  of 
the  U.S. -Swiss  Treaty.   The  Embassy  has  informed  the  De- 
partment of  State  that,  in  the  view  of  the  Government  of 
Switzerland,  the  scmctions  imposed  by  the  U.S.  amount  to 
a  "one-sided  alteration  of  the  treaty,"  and  that  "punish- 
ment for  having  invoked  the  treaty"  can  "hardly  be  regarded 
as  compatible  with  a  bona  fide  observcince  of  treaty  pro- 
visions under  international  law. "   The  passage  of  this 
legislation  would  eliminate  a  small  but  constant  irritant 
in  our  relations  with  our  treaty  partners  and  demonstrate 
that  the  United  States  is  mindful  of  its  treaty  obligations. 

The  Existing  Law  Has  Not 
Been  Applied  Uniformly 

Moreover,  these  punitive  sanctions  have  been  applied 
inconsistently  and  haphazardly  over  the  years.   The  laws, 
implementing  regulations,  administrative  interpretations, 
and  judicial  decisions  are  rife  with  conflict.   To  illus- 
trate the  confusing  pattern  of  statutory  and  administrative 
immigration  and  conscription  law,  I  call  to  the  attention 
of  the  Subcommittee  a  document  prepared  by  the  Immigration 
and  Naturalization  Service  entitled  "Interpretations," 
Section  315.5  of  which  is  an  annotated  summary  of  the 
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naturalization  law  concerning  treaty  nationals  who  claim 

exemption  from  military  service.   That  doctiment  amply 

demonstrates  that  the  "even  hemd  of  the  law"  has  not  been 

applied  to  treaty  nationals  who  have  requested  military 

exemption. 

The  Select  Commission  emd  the 
INS  Have  Supported  the  Amendment 

The  law  is  unfair  smd  ought  to  be  changed.   The 
Report  of  the  Staff  of  the  Select  Commission  on  Immigration 
and  Refugee  Policy  has  already  called  for  this  change, 
in  Section  306(a)  (3)  of  its  proposed  immigration  statute. 
The  explanatory  section  of  the  Report  specifically  recom- 
mends that  this  ameliorative  provision  should  be  made 

retroactive,  to  eliminate  the  inequity  which  has  already 
been  visited  on  treaty  nationals. 

Similarly,  when  the  Immigration  and  Naturalization 

Service  last  considered  this  legislation  (in  1979,  when 

it  was  part  of  S.  1763  in  the  96th  Congress),  it,  too, 

endorsed  the  change  in  the  law. 


*/  For  example,  a  treaty  national's  eligibility  for  citi- 
z^enship  may  hinge  on  how  he  notified  his  local  draft  board 
of  his  status  as  a  treaty  national.   If  he  did  so  orally, 
he  can  today  be  a  citizen;  if  he  filled  out  a  Selective 
Service  Form,  he  is  debarred.   Likewise,  if  his  local  draft 
board  happened  to  classify  him  I-A  and  postponed  his  induc- 
tion indefinitely,  he  can  become  a  citizen;  if  the  board 
instead  classified  him  IV-C,  he  is  debarred. 
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The  Treaty  Nationals  Amendment 
Is  Consistent  With  H.R.  1510 

The  legislative  history  of  the  McCarran  Act  identi- 
fies "three  classes  of  persons"  that  are  to  be  permanently 
ineligible  for  citizenship  —  deserters,  draft  dodgers, 
and  aliens  exempted  from  military  service.   Since  that 
legislation  became  law  in  1952,  amnesty  has  been  granted 
to  those  who,  during  the  Vietnam  War  years,  refused  in- 
duction into  or  deserted  from  the  Armed  Forces  illegally. 
Now  Title  III  of  H.R.  1510  provides  for  amnesty  —  and 
ultimately  citizenship  —  for  aliens  who  entered  this 
country  and  have  resided  here  illegally.   The  time  has 
come,  I  submit,  for  amnesty  to  be  granted  to  individuals 
who  merely  elected  to  exercise  the  rights  conferred  on 
them  by  international  treaty  in  full  accordance  with  the 
law. 

The  treaty  nationals  amendment  (a  copy  of  which  is 
attached  to  this  Statement)  would  accomplish  this  objec- 
tive and  eliminate  a  long-standing  inequity  in  the  law. 
It  would  do  so  without  sacrifice  to  the  public  interest. 
It  is  consistent  with  the  international  commitments  of 
the  United  States  and   the  policies  and  purposes  of  the 
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Immigration  Reform  and  Control  Act  of  1983.   And  it  is 
of  overwhelming  significamce  to  those  of  us  who  have  been 
barred  from  citizenship  in  our  chosen  co\intry. 
I  strongly  urge  its  enactment. 


300  Jacksonville  Road 

Pompton  Plains,  New  Jersey  07444 
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"TREATY  NATIONALS" 
AMENDMENT  TO  H.R.  1510 

H.R.  1510  is  amended  as  follows: 

Insert  a  new  Section  304  as  follows: 

"ELIGIBILITY  FOR  CITIZENSHIP  FOR  TREATY  NATIONALS 

"(a)   Section  315  of  the  Immigration  and  Nationality 
Act  (8  U.S.C.  1426)  is  amended  — 

" (1)  by  striking  the  period  at  the  end  of 
subsection  (a)  and  inserting  in  lieu  thereof 
the  following:  ',  except  as  provided  in  sub- 
section (c) . '  ;  and 

" (2)  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 

" '  (c)   The  provisions  of  subsection  (a) 
shall  not  apply  to  an  alien  who  at  the  time 
of  applying  for  exemption  or  discharge, 
whether  before  or  after  the  effective  date 
of  this  section,  was  a  national  of  a  foreign 
state  with  which  the  United  States  then  had 
a  treaty  or  international  agreement  exempting 
such  nationals  from  military  service  in  the 
Armed  Forces  of  the  United  States.   This  sub- 
section shall  have  retroactive  application  to 
an  alien  who  is  or  has  been  debarred  from 
citizenship  in  accordance  with  the  provisions 
of  subsection  (a)  above,  regardless  of  whether- 
the  petition  for  naturalization  filed  by  such 
alien  was  denied  by  administrative  action  of 
the  Immigration  and  Naturalization  Service  or 
by  judicial  decree."; 

"(b)   Subsection  (19)  of  section  101(a)  of  the 
Immigration  and  Nationality  Act  (8  U.S.C.  §  1101 
(a)  (19) )  is  amended  — 

" (1)  by  striking  out  ' ,  notwithstanding  the 
provisions  of  any  treaty  relating  to  military 
service,'  after  'means';  and 

"(2)  by  striking  ',  or  was  at  any  time,'  after 
'an  individual  who  is'." 
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CAUFORNIA  STATE  UNIVERSITY  ♦  FRESNO 

FRESNO,  CALIFORNIA  93740-0001 

SCHOOL  OF  BUSINESS  AND  ADMINISTRATIVE  SCIENCES 
Office  of  the  Dean 
(2W)  294-2482 


March  15,  1983 


Congressman  Romano  Mazzoli,  Chairman 
Subcommittee  on  Immigration,  Refugees 

and  International  Law 
House  Judiciary  Committee 
2137  Rayburn  Building 
Washington,  D.C.   20515 

Dear  Congressman  Mazzoli: 

I  am  writing  you  concerning  the  immigration  reform  bill,  on  which  I 
understand  your  subcommittee  will  hold  hearings  during  March.  In  my 
capacity  as  Dean  of  the  School  of  Business  and  Administrative 
Sciences  at  California  State  University,  Fresno,  I  wish  to  express 
great  concern  over  the  provision  of  the  proposed  legislation  which 
would  force  non-U. S.  citizens  earning  business  doctorates  to  return 
to  their  home  countries  for  two  years.  No  governmental  action  would 
have  a  more  immediate  and  negative  effect  on  management  education  in 
the  United  States  than  to  restrict  ""he  access  of  business  schools  to 
these  potential  faculty  members. 

The  American  Assembly  of  Collegiate  Schools  of  Business  (AACSB) ,  the 
sole  accrediting  agency  for  business  schools  in  the  United  States, 
has  published  a  report  showing  that  20  percent  of  authorized, 
tenure-track  positions  among  our  600  member  schools  are  currently 
vacant.  For  each  anticipated  1983  doctoral  graduate,  there  are  six 
open  faculty  positions.  The  gap  between  doctoral  supply  and  demand 
has  risen  steadily  in  recent  years,  and  has  significantly  limited 
the  ability  of  business  schools  to  provide  quality  education  to  a 
steadily  increasing  pool  of  traditional  students,  as  well  as  to 
practicing  managers  and  business  persons  seeking  to  update  their 
skills  and  knowledge. 

The  AACSB  report  further  notes  that  30  percent  of  students  entering 
doctoral  programs  in  1981-82  were  non-U. S.  citizens.  These  students 
could  be  subject  to  provisions  of  the  immigration  legislation.  This 
figure  has  since  risen  to  38  percent.  To  exclude  these  individuals 
from  teaching  in  the  United  States  would  aggravate  a  situation  that 
is  already  difficult,  and  would  have  particular  impact  on  less 
established  institutions  with  very  limited  resources  to  "bid"  for 
the  few  faculty  that  are  available. 


THE  CAUFORNIA  STATE  UNIVERSITY 
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It  is  extremely  rare  for  AACSB  to  adopt  an  official  position  with 
respect  to  any  legislation  or  governmental  policy.  However,  the 
compelling  interests  of  all  business  schools  in  the  immigration 
reform  bill  have  resulted  in  the  AACSB  Board  of  Directors'  adopting 
a  resolution  calling  for  the  exemption  of  business  doctoral  grad- 
uates from  the  requirement  that  they  return  home. 


I  urge  you  and  your  colleagues  to  give  serious  consideration  to  the 
critical  faculty  needs  of  business  schools  in  your  deliberations. 


Sincerely, 


&.^S.^^^^ 


Gene  E.  Burton 
Dean 


jr 
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Innnigration  Reform  Legislation 

The  AACSB  Board  of  Directors: 

Noting  that  20  percent  of  authorized  doctorally  qualified  positions  in  U.S. 
business  schools  are  vacant  during  the  current  academic  year; 

Noting  further  that  while  the  absolute  number  of  business  doctoral  students  has 
declined  annually  since  1975,  the  percentage  of  these  individuals  who  are  non- 
U.S.  citizens  has  grown  to  more  than  30  percent  during  this  period; 

Conscious  that  the  training  of  each  doctoral  graduate  by  a  business  school 
requires  a  significant  investment  of  scarce  human  and  financial  resources,  and 
that  it  is  therefore  appropriate  for  the  nation  to  benefit  from  this  commitment; 

Recognizing  that  the  Immigration  Reform  Act  of  1982,  introduced  in  the  97th 
Congress,  would  have  required  non-U. S.  citizens  earning  doctoral  degrees  in 
U.S.  universities  to  return  to  their  home  countries  for  a  period  of  not  less 
than  two  years; 

Mindful  that  amendments  were  introduced  to  the  above  legislation  which  would 
have  exempted  non-U. S.  citizens  accepting  faculty  positions  at  U.S.  universities; 

Aware  that,  although  the  Immigration  Reform  Act  failed  to  pass  the  97th  Congress, 
similar  legislation  is  likely  to  be  introduced  in  the  98th  Congress; 

Believing  that  any  legislation  forcing  non-U. S.  citizens  earning  doctorates  in 
business  to  return  to  their  home  countries  for  a  stated  period  of  time  would 
have  critical  implications  for  business  schools  and  their  several  constituencies; 

1.  Resolves  that  AACSB  urge  that  any  new  immigration  legislation  introduced  in 
the  98th  Congress  should  enable  non-U. S.  doctoral  graduates  to  accept  faculty 
positions  in  U.S.  business  schools; 

2.  Authorizes  the  appropriate  officers  and  staff  as  well  as  the  Committee  on 
Faculty  Supply  and  the  Governmental  Relations  Committee  to  contact  key  members 
of  Congress  in  support  of  this  position  and  to  engage  in  other  activities,  as 
appropriate,  that  call  attention  to  this  issue: 

3.  Recommends  that  member  schools  consider  writing  their  representatives  and 
senators  in  support  of  this  position. 

January,  1983 


Approved  by  AACSB  Board  of  Directors 
February  3,  1983 
St.  Louis,  Missouri 
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Proposals  by  Kellogg  H.  Whittick 

on 
H.R.   1510 
Immigration  Reform  and  Control  Act 
of   1983 


March  24,  1983 
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I  thank  Romano  L.  Mazzoli,  Chairman  and  all  members  of  the  Subcommittee 
on  Immigration,  Refugee  and  International  Law  for  this  opportunity  to 
submit  a  statement  on  this  highly  important  and  subjective  issue. 
Important  because  in-migration  affects  our  social,  political  economic 
conduct  and  welfare.  This  is  evident  in  our  new  immigrant  who  are  not 
socialized  within  the  context  of  the  "melting  pot"  concept  but  remain 
a  cultural  island  unconsciously  constructing  a  compartmentalized  social 
structure.  The  current  global  technological  evolution  and  dissemination 
of  ideologies  vying  for  converts  force  us  to  perceive  our  immigration 
laws  as  an  integral  part  of  our  domestic  and  international  relations. 
Immigration  controls  basically  enunciate  the  sovereignty  of  a  state. 
Therefore,  we  should  accept  the  conclusion  that  immigration  reform  and 
innovative  controls  are  necessary  for  the  enhancement  of  this  nation 

We  cannot  endure  much  longer  the  trend  of  immigration  to  this  country 
or  the  debility  of  existing  controls.  The  Immigration  Reform  and  Control 
Act  of  1983  should  encompass  workable,  cost-effective,  and  unambiguous 
changes  inclusive  of  the  following  proposals: 

I.  ADJUSTMENT  OF  STATUS  OF  NONIMMIGRANT  TO  THAT  OF  PERSON 
ADMITTED  FOR  PERMANENT  RESIDENCE  (8  U.S.C.  1255) 

Recommended  Change  -  A  restriction  to  make  eligible  for 
adjustment  of  status  only  those  foreign  nationals  inspected 
and  admitted  or  paroled  into  the  United  States  and  are  main- 
taining the  lawful  status  of  such  classification... 
Rationale  -  to  reduce  the  large  number  of  persons  admitted 
as  nonimmigrants,  who  then  remain  longer  than  authorized 
and  apply  for  adjustment  of  status  after  gaining  a  qualifying 
equity.  This  would  reduce  a  large  number  of  cases  pending 
adjudication  by  the  Service  and  a  significant  number  pending 
expulsion  hearings. 

II.  ADMISSION  OF  NONIMMIGRANT  (8  U.S.C.  1184) 

Recommended  Change  -  include  a  new  paragraph  stating  that  a 
visa  shall  be  issued  under  the  provision  of  section  101(a) (15) (F) 
if  the  consular  officer  is  reasonable  satisfied  that  the  foreign 
national  intends  to  pursue  a  course  of  study  in  the  United  States. 
Rationale  -  Our  institutions  of  higher  learning  are  experiencing 
difficulties  with  their  enrollment.  It  is  encumbent  on  this 
nation  to  enduce  foreign  nationals  to  study  in  our  institutions. 
A  mind  exposed  to  our  quality  of  life  is  a  mind  inculcated  in 
our  values  and  ideals.  These  students  returning  to  their  countries 
will  to  a  large  extent,  be  in  positions  impacting  on  their  govern- 
ments and  will  be  champions  of  our  causes  or  at  least  they  will 
be  listeners  with  intellectual  similitude  with  whom  interpersonal 
transactions  may  be  facilitated.  This  is  important  to  our  interna- 
tional relations,  and  is  a  thrust  worthy  of  consideration  in 
effecting  our  Carribean  Basin  Initiative. 
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III.  AMNESTY 

If  used  in  linkage  with  judicious  and  fair  sanctions, 
will  provide  the  most  innovative,  effective  and  efficient 
control  of  the  undocumented  alien  flow  to  the  United 
States.  To  grant  amnesty  without  establishing  a  disin- 
sentive  will  not  be  a  reform,  but  will  be  a  continued 
disarray  in  immigration  control.  We  should  consider, 
however,  a  major  deleterious  result  if  amnesty  is 
available  to  only  a  small  number  of  our  undocumented 
alien  population.  Those  who  are  not  eligible  will,  in 
large  number,  participate  in  schemes  and  large-scale 
documentary  frauds  that  will  nullify  the  intent  of  this 
amnesty.  Therefore,  for  amnesty  to  oe  effective  as 
intended,  the  majority  of  the  undocumented  population 
should  be  included  as  statutorily  eligible.  This  can  be 
accomplished  by  granting  amnesty  to  all  undocumented 
aliens  who  can  prove  residence  in  the  United  States 
three  years  prior  to  the  effective  date  of  the  Act. 
The  Act  should  specify  the  period  within  which  an 
undocumented  alien  should  register  to  be  considered  for 
amnesty. 

All  other  undocumented  aliens  in  the  United  States  at 
the  time  of  enactment  should  register  within  a  speci- 
fied time  and  be  granted  permanent  residence  after  proving 
continuous  residence,  without  interruption,  in  the  United 
States;  and  the  ability  to  understand  simple  written  and 
oral  English. 

IV.  EMPLOYER  SANCTIONS 

This  is  the  major  deterrent  to  illegal  immigration. 
However,  because  of  the  concerns  that  such  sanctions 
may  induce  discriminatory  results,  and  that  businesses 
are  requested  to  engage  in  an  enforcement  activity,  it 
is  proposed  that  an  alternative  with  equal  dissuasive 
potential  be  considered.  Such  an  alternative  should 
disarm  any  figment  of  discrimination,  real  or  imagined, 
and  should  relieve  our  business  and  commecial  sectors 
from  having  to  engage  in  actions  that  may  be  construed 
as  police  work,  which  is  not  perceived  as  an  enhancement 
to  ethical  profit  incentives.  Our  present  undulating 
economy  should  signal  us  not  to  introduce  any  process  that 
may  impinge  on  the  concentration  of  our  business  leaders 
who  are  attempting  to  abate  regressive  economic  trends 

I  offer  the  following  alternative:  The  Act  should  request 
that  all  employers  submit  to  the  Immigration  and  Naturali- 
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zation  Service,  District  Office  of  Jurisdiction,  a  list 
with  the  name,  Social  Security  Account  number,  place  and 
date  of  birth,  alien  registration  number,  and  nationality 
of  each  employee.  Such  a  list  should  be  submitted  no  later 
than  the  third  month  after  the  effective  date  of  the  Act. 
By  January  31,  each  succeeding  year,  another  list  of  persons 
hired  during  the  interim  must  be  submitted  with  the  same 
data. 

The  INS  should  have  the  authority  to  request  the  appear- 
ance of  any  employe  on  such  lists,  with  documentary  evidence, 
at  the  office  of  jurisdiction  nearest  the  place  of  employ- 
ment to  prove  the  right  to  be  gainfully  employed  in  the 
United  States.  The  INS  should  have  the  authority  to  check 
the  employment  premises,  without  a  seach  warrant,  based 
on  lists  reflecting  probable  cause  for  such  action.  The  INS 
may  call  in  an  employe  to  verify  his  status  by  corresponding 
with  employer,  check  records  of  INS  and  other  agencies. 

The  Act  should  express  that  the  INS  may  check  the  records 
of  the  Internal  Revenue  Service,  Department  of  Labor,  and 
Social  Security  Administration  to  ascertain  the  immigration 
status  of  any  person  believed  to  be  a  foreign  national. 
This  should  include  persons  believed  to  be  falsely  claim- 
ing United  States  citizenship. 

If  an  employer  does  not  submit  a  list  within  the  specified 
time,  a  fine  should  be  levied  for  each  employee  not  reported 
and  compounded  for  each  day  beyond  the  reporting  deadline. 
With  the  increasing  use  of  computers  and  word-processors 
preparing  such  a  list  would  not  impose  any  financial  hard- 
ship on  employers. 

The  INS  would  not  require  any  dramatic  personnel  increase 
to  enforce  this  alternative.  Lower  grade  personnel  desig- 
nated as  Investagator's  Aides,  GS-5  and  GS-6  could  be 
assigned  in  each  INS  District  Office  to  monitor  the  receipt 
of  lists,  check  each  lists,  request  agency  checks,  and 
refer  to  the  Supervisory  Investigator  for  Area  Control,  those 
employers  whose  lists  reflect  that  there  is  probable  cause 
to  believe  that  any  employe  is  gainfully  employed  without 
authorization. 

This  alternative  provides  the  necessary  discouragement  to 
those  persons  motivated  to  enter  the  United  States  to  engage 
in  unauthorized  gainful  employment.  It  will  not  have  any 
influence  on  the  employer's  decision  to  hire.  This  factor 
will  eliminate  the  probability  for  allegations  of  discrimination 
based  on  national  origin.  The  employer's  obligation  is  to 
comply  with  a  legal  formulation  not  bestowing  any 
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police  or  enforcement  power  in  hiring  transactions  with 
foreign  national  employes. 

V.  GUEST  WORKER 

The  H  classification  under  Title  8  U .S .C . 1101(a) ( 15) 
will  suffice  the  need  to  bring  temporary  workers  into  the 
United  States.  To  tamper  with  this  section  would  not  be  a 
beneficial  reform.  It  has  not  and  is  not  a  problem. 

VI.  JUDICIAL  REVIEW 

This  has  been  abused  and  has  created  a  paralysis  of  expulsion 
proceedings.  It  should  be  curtailed  as  specified  in  H.R.15T0. 
Having  respondents  saunter  through  the  labyrinth  of  judicial 
reviews  is  frequently  unsuccessful  and  always  costly  to  them. 
This  has  been  a  motivation  for  those  respondents  to  engage 
in  unauthorized  gainful  employment.  To  continue  in  the 
present  format  is  to  give  the  signal  that  irrespective  of 
our  attempt  at  reforms,  we  will  leave  a  large  uncontrolled 
segment  of  undocumented  aliens  who  will  have  real  hope  of 
prolonging  their  stay  in  the  United  States  until  a  benefit 
is  acquired,  such  as  suspension  of  deportation,  adjustment 
of  status  obtained  by  marrying  a  United  States  citizen 
or  obtaining  a  job  offer.  Both  marriage  and  job  offer  are 
sometimes  fraudulent. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Natwar  M.  Gandhi  and  I  represent  Indian-American  Forum 
for  Political  Education,  On  March  25,  1983,  I  accompanied  two  of 
my  colleagues,  Dr.  George  K.  Zachariah  and  Dr.  T.  V.  George  and 
presented  our  views  on  the  proposed  Immigration  Refrom  and 
Control  Act  of  1983  before  the  Senate  Subcommittee  on  Immigration 
and  Refugee  Policy.  I  am  pleased  to  do  the  same  before  your 
comm  i  1 1  ee  . 

The  primary  purpose  of  our  Forum  is  to  function  as  a 
catalyst  to  create  political  awareness  and  to  provide 
opportunities  for  learning  through  discussion  sessions  on 
contemporary  economic  and  social  issues  affecting  lives  of 
individuals  of  Asian  Indian  origin  residing  in  the  United 
States.  The  Forum  organizes  lectures,  meetings,  seminars, 
symposia  and  workshops  on  issues  pertaining  current  political, 
economic,  legislative  and  regulatory  developments. 

As  an  immigrant  community  we  are  indeed  small,  some  400,000 
in  all,  and  new  to  this  great  land  of  opportunities.  Most  of  us 
came  only  after  the  liberalization  of  immigration  quota  rules  in 
1965.  British  policies  prior  to  Indian  independence  and  the 
0.  S.  Law  before  recent  liberalization  largely  account  for  the 
earlier  dearth  of  sizeable  immigration  from  that  region.  Even 
though  there  are  significantly  larger  groups  of  residents  from 
less  populated  Asian  countries,  there  is  only  a  relatively  small 
group  of  people  in  this  country  from  the  Indian  sub-continent. 
Though  late  in  coming  here,  we  have  not  come  empty  handed.  •  We 
have  come  endowed  with  a  dazzling  array  of  professional  and  trade 
skills  and  an  amazing  degree  of  higher  education.  We  are  among 
the  most  professional  and  highly  educated  citizens  of  the  United 
States . 

We  are  a  small  community  when  measured  by  our  numbers,  but 
when  one  looks  at  the  contribution  that  we  have  been  making  to 
our  adopted  country,  we  are  indeed  a  major  professional  force. 
Most  illustrious  and  visible  member  of  our  community  are  persons 
like  Zubin  Mehta,  the  famed  conductor  of  New'  York  Philharmonic, 
Ravi  Shanker,  the  great  sitarist  and  Dr.  Hargobind  Khoranna,  the 
Nobel  Laureate  scientist. 


But  there  are  hundreds  of  thousands  of  us  making  significant 
contribution  to  fields  as  diverse  as  accounting  and  zoology  and 
anything  in  between.  There  could  hardly  be  a  hospital  in  this 
country  without  an  Indian  doctor,  a  university  without  an  Indian 
professor,  a  major  engineering  firm  without  an  Indian  engineer, 
or  a  highway  without  a  resting  place,  generally  a  small  motel, 
run  by  an  enterprising  Indian.  One  can  hardly  open  a 
professional  journal  without  a  major  article  authored  by  an 
Ind  ian  in  it. 
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I  catalogue  all  this  not  as  an  exercise  in  self-praise,  but 
to  emphasize  the  fact  that  we  have  contributed  far  out  of 
proportion  to  our  small  numbers,  and  to  acknowledge  the  fact  that 
this  great  country  has  provided  us  with  opportunity  to  do  so. 
Indeed,  whatever  others  may  say,  we  could  say  unequivocally,  that 
America  has  been  good  to  us.  The  distinguished  American 
psychoanalyst  Erik  Erikson,  himself  an  immigrant  and  biographer 
of  the  great  Indian  leader  Mahatma  Gandhi,  once  remarked  that  to 
an  immigrant  with  skill  this  country  is  a  heaven.  We  have  proved 
that   once   again.     The   American   dream   is   a   reality   to   us. 

Along  with  our  professional  skills  and  ent r pr eneur ial  zeal, 
we  have  also  brought  with  us  the  great  cultural  and  spiritual 
heritage  of  India,  which  I  believe,  adds  substantially  to  the 
rich  milieu  of  ethnic  America.  Economically,  socially  and 
spiritually,  we  are  one  immigrant  community  which  has  found  its 
niche  in  this  land  of  immigrants. 

However,  we  have  come  from  a  society  and  culture  where 
concepts  of  family  and  family  relationships  are  broad.  To  us  a 
brother  and  a  sister  are  as  close  as  a  son  and  a  daughter. 
Father  and  mother  matter  as  much  as  husband  and  wife.  These 
are  also  very  strong  relationships  which  have  been  nurtured 
through  an  ancient  culture  and  instilled  into  us  from  childhood. 
The  great  Indian  epics  from  which  our  values  are  distilled, 
speak  glowingly  of  sacrifices  one  should  make  for  brother  and 
sister,  father  and  mother.  It  is  this  bond  of  love  and 
obligation  that  binds  us  to  those  dear  ones  we  have  left  behind 
in  India.  It  is  that  bond  again  which  brings  us  here  today 
before  you  to  object  to  one  particular  provison  of  the 
immigration  reform  bill  whose  overall  goals  we  endorse  and 
support . 

The  proposed  Immigration  Reform  and  Control  Act  of  1983,  if 
adopted,  would  eliminate  the  special  consideration  given  to  the 
immigration  of  brothers  and  sisters  and  adult  sons  and  daughters 
of  the  American  citizens.  Under  this  provision,  many  of  us  may 
never  be  again  united  with  our  family  members  whom  we  have  left 
behind  and  whose  love  and  warmth  we  miss  daily  and  whose  welfare 
is  at  our  heart  during  every  waking  moment. 

It  should  be  noted  that  whether  in  the  earlier  days  or  the 
later,  the  immigrant  brought  with  him  no  institutions  except 
perhaps  that  of  the  family.  It  is  not  therefore  without  reason 
that  in  the  long  evolution  of  American  immigration  policy  the 
basic  principle  of  family  unity  became  one  of  its  corner  stones. 
Since  the  first  quota  restrictions  became  public  law  in  1921  the 
Congress  has  recognized  the  principle  of  family  unity  as  a  basis 
for  restriction  exceptions.  Progressively  all  the  members  of  the 
family  were  included  in  the  system.  The  restriction  in  the  new 
bill  will  indeed  be  a  step  backward. 
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We  strongly  urge  that  the  current  preference  aystem  be 
retained  and  be  made  a  permanent  part  of  the  immigration  reform. 
The  current  preference  system  also  assures  us  that  we,  the  new 
citizens,  too,  will  have  same  right  to  the  family  reunification, 
that  has  been  given  to  those  who  were  lucky  enough  to  land  here 
before  we  did. 

We  are  also  concerned  about  an  arbitrary  cut-off  date  of  May 
27,  1982,  by  which  an  application  for  fifth  preference  migration 
should  have  been  approved  for  a  family  member  to  come  to  the 
United  States.  This  cut-off  date  will  leave  American  citizens  as 
well  as  their  family  members  abroad  at  the  mercy  of  Immigration 
and  Naturalisation  Service  (INS)  which  generally  takes  months  to 
process  and  approve  immigration  applications.  We  are  also 
concerned  about  the  current  backlog  for  the  family  reunification 
category.  An  American  citizen  may  have  applied  many  months 
before  the  cut-off  date,  and  yet  could  be  denied  his  family 
reunification  right  just  because  the  INS,  over  burdened  as  it  is, 
did  not  process  the  application  before  the  cut-off  date.  We 
believe  that  such  a  cut-off  date  is  arbitrary  and  capricious, 
and  thus  should  be  rejected  altogether.  A  one-time  waiver  of 
numerical  limitations  would  alleviate  the  two  to  four  year  delay 
for  those  family  members  who  have  otherwise  compiled  with  all 
immigration  requirements. 

We  applaud  and  appreciate  the  great  efforts  that  you, 
Mr.  Chairman  and  the  Committee  have  made  to  reform  the 
immigration  process.  We  also  wish  to  commend  the  great 
preparatory  work  of  the  Select  Commission  on  Immigration  and 
Refugee  Policy.  We  endorse  and  support  its  overall  objectives. 
However,  we  also  believe  that  family  reunification  provisions  of 
the  current  law  should  be  maintained  because  it  strengthens 
family  traditions  cherished  here.  We  also  believe  that  selective 
immigration  like  ours  also  enhances  the  professional  strength  and 
economic  health  of  America.  Indeed,  it  is  a  great  bargain  for 
Am  e  r  i  c  a  . 


We  thank  you  for  giving  us  this  opportunity  to  present  our 


views 
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FEDERAL  EXPRESS 


House  Judiciary  Committee 

2137-D  Rayburn  House  Office  Building 

Washington,  D.C.    20515 


In  accordance  with  our  recent  telephone 
discussion,  I  ask  you  to  include  in  the  record  of 
the  hearings  of  the  Subcommittee  on  H.R.  1510  this 
letter  and  a  copy  of  the  enclosed  Report  on  the 
Summary  Exclusion  and  Judicial  Review  Provisions  of 
Pending  Legislation  to  Amend  the  Immigration  Laws 
that  was  prepared  late  last  year  by  the  Immigration 
and  Nationality  Law  Committee  of  the  Association  of 
the  Bar.   The  recommendations  set  forth  in  the  Report 
are  still  pertinent  in  view  of  the  fact  that  the 
versions  of  the  legislation  introduced  last  year, 
which  the  Report  addresses,  mirror  in  all  relevant 
respects  the  versions  now  under  consideration  by  the 
Subcommittee  and  in  the  Senate. 


ACH/gh 
Enclosure 
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INTRODUCTION 

In  March  of  1982,  Senator  Alan  K.  Simpson  and 
Congressman  Romano  L.  Mazzoli  introduced  legislation  (the 
Simpson-Mazzoli  bill),  proposing  comprehensive  immigration 

reforms,  including  a  proposed  summary  exclusion  procedure 

1/ 
and  proposed  restrictions  on  federal  court  jurisdiction. 

On  August  17,  1982,  the  Senate  passed  its  version  of  the 

bill  with  relatively  few  changes.   On  September  22,  1982, 

the  Committee  on  the  Judiciary  of  the  House  of 

Representatives  reported  out  a  re-numbered  bill  with 

2/ 
substantial  changes.     It  is  possible  that  the  House 

Committee  version  will  be  considered  by  the  full  House  in 

early  December  of  1982  during  the  "lame-duck"  session  of 

Congress. 

The  Committee  on  Immigration  and  Nationality  Law 

recognizes  the  need  for  reform  in  our  country's  immigration 

laws.   The  problem  of  illegal  immigration  is  a  problem  of 

national  dimension.   The  Committee  is  concerned,  however, 

with  several  aspects  of  the  Simpson-Mazzoli  bill.  The 

concerns  include  the  risks  posed  to  arriving  refugees  by  the 

proposed  summary  exclusion  procedure,  as  well  as  the  impact 

upon  applicants  for  political  asylum  and  others  of  the 

proposed  restrictions  on  federal  court  jurisdiction. 
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THE  PROPOSED  SUMMARY  EXCLUSION  PROCEDURE 

The  Simpson-Mazzoli  bill  would  introduce  new 
procedures  for  inspecting  certain  aliens  seeking  to  cross 
the  border.   In  particular,  under  the  Senate  version,  any 
alien  who  appears  to  lack  entry  documents  (i.e.,  a  passport 
and/or  visa)  or  a  basis  for  entry,  or  who  has  not  "applied 

for  asylum,"  is  to  be  "excluded  from  entry  into  the  United 

1/ 
States  without  further  inquiry  or  hearing."   A  determination 

of  the  alien's  inadmissibility  at  this  juncture  would  be 

subject  neither  to  administrative  nor  to  judicial  review 

under  the  Senate  version. 

under  the  House  committee  version,  summary 

exclusion  is  required  for  aliens  who  have  no  apparent 

documentation,  or  basis  for  entry.   Exclusion  is  also 

mandated  if  the  alien  "does  not  indicate  an  intention"  to 

apply  for  asylum.   While  the  House  version  does  not  provide 

for  judicial  review  of  a  determination  of  admissibility  at 

this  juncture,  a  form  of  administrative  review  is  provided. 

Specifically,  the  bill  provides  that: 
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Before  excluding  an  alien  without  a 
hearing  under  clause  (i),  the  examining 
immigration  officer  shall  inform  the 
alien  of  his  right  to  have  an 
administrative  law  judge  redetermine  the 
conditions  described  in  clause  (i).   If 
the  alien  requests  such  a  redetermination 
by  an  administrative  law  judge,  the  alien 
shall  not  be  so  excluded  without  a 
hearing  until  and  unless  the 
administrative  law  judge  (after  a 
nonadversarial,  summary  proceeding  in 
which  the  alien  may  appear  personally) 
redetermines  that  the  alien  meets  the 
conditions  of  sub-clauses  (I)  through 
(III)  of  the  clause  (i).   5/ 

Both  the  Senate  and  House  Committee  versions  provide  thati 

The  Attorney  General  shall  establish, 
after  consultation  with  the  Judiciary 
Committees  of  the  Congress,  procedures 
which  assure  that  aliens  are  not  excluded 
under  paragraph  (1)(B)  without  an  inquiry 
into  their  reasons  for  seeking  entry  into 
the  United  States.   6/ 


THE  RISKS  OF  SUMMARY  EXCLUSION  FOR  ARRIVING  REFUGEES 
AND  THE  NEED  FOR  NOTICE  OF  THE  RIGHT  TO  COUNSEL 


Initially,  it  should  be  noted  that  a  summary 

exclusion  procedure  is  a  radical  departure  from  current 

inspection  and  inquiry  procedures  in  the  Immigration  and 

Nationality  Act  which  afford  an  alien  the  opportunity  to 

present  his  or  her  case  for  admissibility  (or  for  asylum) 

through  counsel,  at  an  adversarial  hearing  before  an 

7/ 
immigration  judge.   The  consequence  of  the  failure  of  an 
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alien  to  satisfy  an  inspector  as  to  admissibility  would 

change  from  a  full  exclusion  hearing  before  a  separate 

fact-finder  to  summary  exclusion  with,  at  best,  a  limited 

hearing  and  restricted  access  to  counsel. 

A  summary  exclusion  procedure  may  encourage  the 

United  States  to  violate  its  obligation  to  refrain  from 

8/ 
refoulement  under  Article  33(17  of  the  1951  Convention  and 

1967  Protocol  Relating  to  the  Status  of  RefugeesT  This  is 

the  duty  to  not  expel  or  return  a  refugee  to  the  frontiers 

of  territories  where  his  or  her  life  or  freedom  would  be 

threatened  on  account  of  race,  religion,  nationality,  or 

membership  in  a  particular  social  group  or  political 

10/ 
opinion7~  A  refugee  who  would  experience  persecution  might 

be  turned  away  from  the  border  under  the  proposed  procedures 

without  any  recourse  simply  because  of  an  inability  to 

articulate  the  reasons  that  persecution  is  feared,  or  to 

persuade  the  inspector  (or  administrative  law  judge)  that 

the  fear  is  well-founded,  or  because  he  or  she  is  afraid  to 

speak  to  authorities. 
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The  international  experience  indicates  that  a 

refugee  who  arrives  at  the  border  after  a  stressful  and 

surreptitious  journey  often  lacks  the  documentary  resources, 

the  psychological  reserve,  and  even  perhaps  the  willingness 

then  to  persuade  someone  of  the  bona  fides  of  the  claim. 

Indeed,  the  Handbook  on  Procedures  and  Criteria  for 

Determining  Refugee  Status  published  in  1979  by  the  United 

Nations  High  Commissioner  for  Refugees  (UNHCR)  graphically 

describes  the  difficulties  experienced  by  aliens  in  pursuing 

asylum  at  the  border: 

It  should  be  recalled  that  an  applicant 

for  refugee  status  is  normally  in  a 

particularly  vulnerable  situation.   He 

finds  himself  in  an  alien  environment 

and  may  experience  serious  difficulties, 

technical  and  psychological,  in 

submitting  his  case  to  the  authorities 

of  a  foreign  country,  often  in  a 

language  not  his  own.   His  application 

should  therefore  be  examined  within  the 

framework  of  specifically  established 

procedures  by  qualified  personnel  having 

the  necessary  knowledge  and  experience, 

and  an  understanding  of  an  applicant's 

particular  difficulties  and  needs.  (Para.  190.) 

...[A]n  applicant  may  not  be  able  to 
support  his  statements  by  documentary  or 
other  proof,  and  cases  in  which  an 
applicant  can  provide  evidence  of  all 
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his  statements  will  be  the  exception 
rather  than  the  rule.   In  most  cases  a 
person  fleeing  from  persecution  will 
have  arrived  with  the  barest  necessities 
and  very  frequently  even  without 
personal  documents...  (Para.  196.) 


A  person,  who,  because  of  his 
experiences,  was  in  fear  of  the 
authorities  in  his  own  country  may  still 
feel  apprehensive  vis-a-vis  any 
authority.   He  may  therefore  be  afraid 
to  speak  freely  and  give  a  full  and 
accurate  account  of  his  case.  (Para.  198 


In  fact,  in  comments  on  the  House  committee 

version  of  the  bill  itself,  the  UNHCR  stated  specifically: 

In  view  of  the  precarious  and  vulnerable 
situation  in  which  an  asylum  seeker  may 
find  himself  at  the  frontier,  it  is 
necessary  to  ensure  that  the  existence 
of  an  asylum  claim  is  not  overlooked  by 
the  examining  of f icer.ll/ 

A  summary  exclusion  procedure  fails  to  address  these 
concerns. 

RECOMMENDATION;   NOTICE  OF  THE  RIGHT  TO  COUNSEL 

In  order  to  protect  against  refoulement,  aliens 

should,  at  the  very  least,  be  informed  of  their  right  to 

counsel  prior  to  being  barred  from  entry  into  the  United 
States. 
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The  right  to  be  represented  by  counsel  is  one  of 

the  most  important  elements  of  due  process  of  law.   Indeed, 

the  Immigration  and  Nationality  Act  provides: 

In  any  exclusion  or  deportation 
proceedings  before  a  special  inquiry 
officer  and  in  any  appeal  proceedings 
before  the  Attorney  General  from  any 
such  exclusion  or  deportation 
proceedings,  the  person  concerned  shall 
have  the  privilege  of  being  represented 
(at  no  expense  to  the  Government)  by 
such  counsel,  authorized  to  practice  in 
such  proceedings,  as  he  shall  choose. 12/ 


In  fact,  indigent  aliens  who  have  been  placed  under 
exclusion  or  deportation  proceedings  are  given  lists  of 
available  free  legal  services  by  the  Immigration  and 
Naturalization  Service  as  a  matter  of  course  in  view  of  the 

critical  nature  of  the  interests  implicated  in  the 

11/ 
process. 

The  Senate  and  House  committee  versions  of  the 

proposed  legislation  do  not  purport  to  abrogate  in  any 

respect  the  right  to  counsel  in  the  exclusion  context, 

irrespective  of  whether  or  not  the  procedure  is  "summary"  in 

character.   Indeed,  under  current  law,  aliens  have  a  right 

to  representation  in  numerous  "nonadversarial"  immigration 

proceedings,  such  as  examinations  in  connection  with 

14/ 
permanent  residence  applications.   The  important  interests 
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at  stake  in  the  immigration  context  generally  are  recognized 
in  the  entitlement  to  counsel.   The  interests  of  asylum 
applicants  in  this  regard  are  even  more  basic  — liberty  or 

life. 

since  the  right  to  counsel  exists  in  the  exclusion 

context,  it  should  be  announced  to  arriving  aliens  who  would 

be  subject  to  summary  exclusion  in  view  of  the  interests  at 

stake  for  arriving  aliens.   The  announcement,  moreover, 

should  be  translated  as  appropriate  and  confirmed  in 

writing.   Giving  notice  of  the  right  is  crucial  to  its 

preservation  in  an  otherwise  unreviewable  exclusion 

process. 

THE  PROPOSED  RESTRICTIONS  ON  FEDERAL  COURT  JURISDICTION 

Under  the  Senate  version  of  the  proposed 

Immigration  Reform  and  Control  Act,  review  of  denials  of 

asylum  requests  would  be  limited  to  exercising  the  "right  of 

16/ 
habeas  corpus  under  the  Constitution."    The  House 

committee  version  provides  for  exclusive  review  of  asylum 

denials  by  petitions  for  review  to  the  appropriate  United 

States  Circuit  Courts  of  Appeals.   Residual  habeas  corpus 

jurisdiction  is  retained  in  the  House  version  and  petitions 

may  be  "based  upon  custody  effected  pursuant  to... [the 

Immigration  and  Nationality]  Act,"  and  may  be  brought 

■individually  or  on  a  multiple  party  basis  as  the  interests 

17/ 
of  judicial  efficiency  and  justice  may  requireT* 
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THE  NEED  TO  PRESERVE  JUDICIAL  AND  FULL 
ADMINISTRATIVE  REVIEW 


The  Senate  version,  to  the  extent  that  it  reserves 

the  right  of  habeas  corpus  "under  the  Constitution,'  may  be 

misinterpreted  to  limit  the  availability  of  the  writ  to 

address  statutory  and  treaty  violations,  including 

violations  of  the  Protocol  Relating  to  the  Status  of 

Refugees.   The  House  committee  version  avoids  the  risk  of 

confusion  or  misinterpretation  by  incorporating  the  "right 

of  habeas  corpus  under  chapter  153  of  title  28,  United 

18/ 
States  Code,'"~which  confers  jurisdiction  to  address 

19/ 
violations  of  Constitution,  statute,  or  treaty.   The 

House  committee  version  is  preferred  for  this  reason. 

Furthermore,  the  adjudicatory  system  envisaged  by 

the  Senate  and  House  committee  versions  of  the  bill  is 

limited  in  scope  to  the  consideration  of  individual  asylum 

claims  that  have  been  litigated  in  the  agency.   The  House 

committee  report  counsels  that  "there  is  to  be  no  judicial 

review  of  any  aspect  of  the  asylum  process"  until  an  order 

20/ 
of  exclusion  or  deportation  has  been  finalized.    Such  an 

approach,  however,  would  be  an  overly  rigid  one. 
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Though  the  requirement  that  one  exhaust 
administrative  remedies  before  seeking  judicial  review  is  a 
long-standing  feature  of  administrative  law,  equally 
long-standing  are  the  exceptions  to  that  requirement.   Thus, 
for  instance,  one  may  turn  directly  to  the  courts  without 
exhausting  agency  proceedings  when  a)  the  agency  cannot 
supply  an  adequate  remedy;  b)  the  agency  action  will  cause 
irreparable  injury;  c)  the  agency  has  exceeded  its  statutory 

authority;  or  d)  pursuing  an  administrative  remedy  would  be 

21/ 
futile~The  point  is  that  exhaustion  is  a  common-sense 

requirement;  therefore,  an  exception  is  made  when  the 

drawbacks  of  exhaustion  outweigh  the  advantages  in  a 

12/ 
particular  case.   These  specific  exceptions  to  exhaustion, 

as  well  as  a  general  one  permitting  evaluation  of  the 

specific  circumstances,  should  be  taken  into  account  in  the 

bill,  lest  the  new  statute  be  misinterpreted  as  radically 

changing  the  traditional  rules  on  exhaustion. 

Put  another  way,  direct  federal  court  jurisdiction 

should  be  preserved  in  cases  that  attack  patterns  and 

practices  inimical  to  the  assertion  of  asylum-related  and 

other  rights.   Such  cases  are  very  few  in  number,  but  they 
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are  crucial  to  protecting  rights  such  as  an  alien's  right  to 
pursue  asylum.   See,  e.g.,  Haitian  Refugee  Center  v. 
Civiletti,  503  F.  Supp.  442  (S.D.  Fla.  1980),  modified  on 
other  grounds,  676  F.2d  1023  (5th  Cir.  1982),  in  which  the 
district  court  found  that  the  asylum  adjudication  process 
had  been  perverted  in  connection  with  a  government  Haitian 
Program  designed  to  expel  Haitians  without  regard  to  the 
individual  circumstances  of  their  cases.   It  would  make  no 
sense,  for  example,  to  require  asylum  applicants  to  go 
through  biased  or  unfair  proceedings  in  order  to  be  able  to 
challenge  pattern  and  practice  violations.   Jurisdiction  for 
these  purposes  should  be  maintained. 

CONCLUSION 

The  Committee  on  Immigration  and  Nationality  Law 
is  deeply  concerned  about  the  rislcs  posed  to  arriving 
refugees  by  the  summary  exclusion  procedure,  as  well  as  the 
impact  upon  applicants  for  political  asylum  and  others  of 
the  restrictions  on  federal  court  jurisdiction  proposed 
under  the  Simpson-Mazzoli  bill.   The  House  committee  version 
is  preferred  to  the  extent  that  it  makes  clear  that  habeas 
corpus  jurisdiction  includes  violations  of  Constitution, 
law,  or  treaty.   Both  the  Senate  and  House  committee 
versions,  however,  should  be  amended  to  provide  notice  of 
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the  right  to  representation  for  aliens  who  may  be  subject  to 
summary  exclusion,  and  to  provide  direct  access  to  the 
federal  district  courts  to  correct  violations  of  law  which 
cannot  be  corrected  in  the  agency. 

Respectfully  submitted. 


Committee  on  Immigration  and 
Nationality  Law 

Arthur  C.  Helton,  Chair 
J.  Philip  Anderegg* 
Brenda  Berkman 
George  Theng  Chew 
Michael  I.  Davis 
Michael  John  Dell 
Henry  S.  Dog  in 
Diane  Englander 
Grace  Goodman 
Alice  H.  Henkin 
Frederick  M.  Joseph 
Dung  Quoc  Nguyen 
Jane  C.  Rubens 
Elaine  F.  Shea 
George  Bundy  Smith 


*  Mr.  Anderegg  does  not  subscribe  to  the  views  in  this 
report. 
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APPENDIX  OF  PROPOSED  AMENDMENTS  TO 
THE  HOUSE  COMMITTEE  VERSION 

Summary  Exclusion 

Section  121.   Subsection  (b)  of  section  235  (8  U.S.C.  1225) 

is  amended  to  read  as  follows: 

" (b) (1) (B) ( ii)  Before  excluding  an  alien 
without  a  hearing  under  clause  (i),  the 
examining  immigration  officer  shall 
inform  the  alien  of  his  right  to  have  an 
administrative  law  judge  redetermine  the 
conditions  described  in  clause  (i),  and 
of  his  right  to  representation  as  set 
forth  in  Section  292  of  the  Act.   If  the 
alien  requests  such  a  redetermination  by 
an  administrative  law  judge,  the  alien 
shall  not  be  so  excluded  without  a 
hearing  until  and  unless  the 
administrative  law  judge  (after  a 
nonadversarial,  summary  proceeding  in 
which  the  alien  may  appear  personally) 
redetermines  that  the  alien  meets  the 
conditions  of  subclauses  (I)  through 
(III)  of  clause  (i)  ." 

Judicial  Review 

Section  123.   Subsection  (a)  of  section  106  (8  U.S.C. 

Section  1105(a)  is  amended... by  striking  out  (11)  and 

inserting  in  lieu  thereof 

"The  district  courts  shall  have 
original  jurisdiction  over  all  causes 
concerning  violations  of  this  title  to 
the  extent  that  the  exhaustion  of  the 
administrative  remedies  set  forth  in 
this  section  would  not  be  appropriate  or 
in  the  interest  of  justice.   An  action 
brought  under  this  section  may  be 
brought  individually  or  on  a  multiple 
party  basis  as  the  interests  of  justice 
may  require. 


18-556  O— 83 86 
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FOOTNOTES 

1.  S.  2222,  H.R.  5649, 

2.  H.R.  6514. 

3.  Section  121(b)(1)(A)  and  (B). 

4.  Section  121(b)(l)(B)(i)(III). 

5.  Section  121(b)(l)(B)(ii). 

6.  Section  121(b) (3) . 

7.  See  8  U.S.C.  SS  1158,  1225,  1226,  1362. 

8.  No  Contracting  State  shall  expel  or  return  ("refouler") 
a  refugee  in  any  manner  whatsoever  to  the  frontiers  or 
territories  where  his  life  or  freedom  would  be 
threatened  on  account  of  his  race,  religion, 
nationality,  membership  in  a  particular  social  group  or 
political  opinion. 

9.  The  United  States  became  a  party  to  the  Protocol  in 
1968.   19  U.S.T.  6257,  T.I.A.S.  No.  2322,  606  U.N.T.S. 
268. 

10.  The  domestic  law  correlative  provides  that  "[tlhe 
Attorney  General  shall  not  deport  or  return  any 
alien... to  a  country  if  the  Attorney  General  determines 
that  such  alien's  life  or  freedom  would  be  threatened  in 
such  country  on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group,  or  political 
opinion.   8  U.S.C.  S  1253(h). 

11.  Comments  by  the  Office  of  the  United  Nations  High 
Commissioner  for  Refugees  on  the  Immigration  Reform  and 
Control  Bill  of  1982,  H.R.  6514. 

12.  8  U.S.C.  S  1362. 

13.  See  8  C.F.R.  SS  236.2,  242.1(c). 

14.  See  8  C.F.R.  S  292.5(b). 
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15.  See  Orantes-Hernandez  v.  Smithy  541  F.  Supp.  351  (CD. 
Calif.  1982);  Nunez  v.  Boldin,  537  F.  Supp.  578  (S.D. 
Tex.  1982),  in  which  courts  required  the  Inunigration  and 
Naturalization  Service  to  give  aliens  advice  of  the 
right  to  apply  for  political  asylum  in  order  to 
effectuate  the  right. 

16.  Section  123. 

17.  Section  123(b) . 

18.  Section  123(b) . 

19.  28  U.S.C.  S  2241. 

20.  Immigration  Reform  and  Control  Act  of  1982;  Report  on 
HR  6514  by  the  Committee  on  the  Judiciary,  97th  Cong., 
2d  Sess.  at  50  (1982). 

21.  See,  e.g..  First  Jersey  Securities,  Inc.  v.  Bergen,  605 
F.  2d  690,  696  (3d  Cir.  1979);  Barnes  v.  Chatterton,  515 
F.  2d  916,  920  (3d  Cir.  1975);  Hillsboro  Township, 
Somerset  County,  N.J,  v.  Cromwell,  326  U.S.  620,  625-26 
(1946).   Also  see,  generally.  Chapter  20  of  Professor 
Davis'  Administrative  Law  of  the  Seventies  and  1982 
Supplement  to  his  Administrative  Law  Treatise,  on 
exhaustion  principles. 

22.  Jette  v.  Bergland,  579  F.  2d  59,  62  (10th  Cir.  1978). 
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BOARD   OF   SUPERVISORS 
COUNTY  OF  LOS  ANGELES 

BSC    MALL  OF   ADMINISTRATION   /    LOS   ANGELES     CALIFORNIA    S.0012 
(213)  974-4111 


rCTCR  r.  SCHABARUh 


March  7,  1983 


Honorable  Romano  L.  Mazzoli 

2246  Rayburn  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Congressman  Mazzoli: 

The  Los  Angeles  County  Board  of  Supervisors,  on  which  I  serve, 
supported  immigration  reform  legislation  last  year  with  the  provision 
that  State  and  local  governments  be  fully  reimbursed  for  the  costs 
of  aiding  illegal  aliens  who  would  be  granted  legal  status.   While 
the  need  for  immigration  reform  which  would  strengthen  our  nation's 
capacity  to  control  illegal  immigration  is  greater  than  ever,  I 
personally  believe  that  a  mass  legalization  program  should  not  be 
included  in  such  reform  at  this  time. 

I  recognize  that  good  reasons  exist  for  wanting  to  enable  those 
honest,  hard-working  illegal  aliens  who  have  established  roots  in 
this  country  to  become  legal  residents.   It  is  my  opinion,  however, 
that  the  potential  benefits  of  legalization  are  outweighed  by  its 
costs . 

First,  legalization  may  worsen  the  problem  of  illegal  immigration 
rather  than  contribute  to  its  solution.   Even  with  the  assistance 
of  voluntary  agencies  and  community-based  organizations,  implementing 
a  legalization  program  would  be  a  major  administrative  undertaking 
which  would  demand  much  of  the  resources  and  attention  of  the  U.S. 
Immigration  and  Naturalization  Service  (INS).   In  light  of  the  fact 
that  INS  has  been  unable  to  control  illegal  immigration  with  the 
limited  resources  currently  available  to  it,  I  question  the  wisdom 
of  diverting  any  of  its  resources  to  the  proposed  legalization  program. 

The  number  one  priority  of  national  immigration  policy  should  be  to 
control  illegal  immigration.   Unless  INS  enforcement  capabilities 
are  sufficiently  strengthened,  legalization  might  serve  only  to 
attract  additional  influxes  of  illegal  aliens  who  enter  with  hopes 
of  qualifying  under  this  or  some  future  legalization  program. 
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1  also  have  strong  reservations  about  the  potentially  high  costs 
of  legalization  to  all  levels  of  government.   Immigration  expert 
David  North,  who  studied  the  potential  effects  of  legalization  on 
Los  Angeles  County,  estimated  that  the  cost  of  providing  General 
Relief  to  legalized  aliens  may  run  as  high  as  $108  million  over 
the  first  three  years  of  the  program.   He  also  believes  the  County 
would  incur  an  additional  $20  million  a  year  in  health  care  costs. 
The  Office  of  Management  and  Budget  (0MB)  and  the  Congressional 
Budget  Office  (CBO)  both  have  come  up  with  similarly  high  cost 
estimates  for  the  nation  as  a  whole. 

Los  Angeles  County  and  the  State  of  California  both  face  major  budget 
shortfalls  and  cannot  absorb  such  added  costs  without  considerable 
difficulty.   Like  other  State  and  local  officials,  I  believe  that 
the  Federal  Government  should  fully  reimburse  states  and  localities 
for  costs  that  would  result  from  legalization.   National  immigration 
policies,  including  any  decision  to  legalize  the  status  of  illegal 
aliens,  are  a  Federal  responsibility  over  which  states  and  localities 
have  no  control. 

I  am  increasingly  of  the  opinion  that,  given  the  massive  budget 
deficits  facing  the  Federal  Government,  the  legalization  proposal 
should  be  modified  or  dropped  from  immigration  reform.   Just  as 
State  and  local  governments  cannot  afford  the  high  price  of  legalization, 
neither  can  the  Federal  Government.   Limited  Federal  immigration- 
related  funds  should  be  targeted  for  enforcement  activities  aimed 
at  preventing  the  entry  of  additional  illegal  aliens  rather  than 
on  implementation  of  legalization. 

In  closing,  I  want  to  make  it  clear  that  this  letter  expresses  my 
personal  views  regarding  legalization  and  immigration  reform  and 
does  not  necessarily  reflect  the  official  position  of  the  Board  of 
Supervisors . 

Sincerely  yours. 


W^  S^VJu 


PETE  SCHABARUM 
Supervisor,  First  District 

PS  :1a 
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rrrft^ATirN   €f  Indian   asscciaticns 

P.O.BOX  2080,  GRAND  CENTRAL  POST  OFFICE,  NEW  YORK.  N.Y.  10163 


M   K  CHANDRA SEKHAR 

131})  sja-ssn 

I2I3I  140^7345 

ViC0  PrniiMnr 
SUDHA  ACHARYA 
I21JI  523  7668 
S«cr»r«/v 

LAKSHMI  ANAND 
(2011  28&-03I1 

Jt   Stcrtury 
PRAKASH  PAHEKH 
19141423  8880 

TrtMUnf 

VARGHESE  K   VARGMESE 

(2121275-9106 

5ufiftMi  sna  Contumtr  Alfaln 

SUSHILA  GIOWANI 

(C^i'rpv'iont 

(9141  693-4319 

Buiinns  Dinetorv 
ASHAKANTNIMBARK 
(Cr^a<fp•^lon) 
(5161  567  2563 

Civic  a  Community  Aftain 
KRISHNA  M   VEMPATY 
(Cha>rp«rton) 
(2121  696  9658 
Conttilution  A  CndtntiBit 
V   P.  MENON 
(C^«^rpt^»o^^^ 
(2011  329-3171 

Cultural  Affairs 
ASHI  CHHABRA 
(Chairperson) 
(2121479-6983 

EmploymanI  and 
Oriantation  Sarvicet 
LAL  MOTWANl 
(Ctiairperton) 
(2121271-7754 

Funding 

SHANKERSHETTY 
(Chairperson) 
(516)  799-3864 

India  Canter 
RAM  GADHAV( 
(Chairperson) 
(201)  893-6223 

Madical  Sarvicet 
RADHAKRISHNA  MUHTHY 
(Chairperson) 
(5161979  7171 

Newsletter 

RAJESHWAH  PRASA(3 
(Chairperson) 
(516)  698-0512 

Programs  &  Protects 
ALBANO  DIAS 
(Chairperson) 
(212)  468  2568 

Publicitv  and  Public  Relations 
EMMANUEL  THOMAS 
(Chairperson) 
(201)  783-6593 


Hon.   Romano  I.   Mazzoli 

Chairnan 

Subconmitee  on  Lmnigration,  Refugees  &  International  Law 

UB  House  of  Representatives 

Washington  D.C. 


The  Federation  of  Indian  Associations  is  an  umbrella 
organization  headquartered  in  New  York  City,  with  about  40  oomnunity 
organizations  as  members.  The  Association  thus  represents  virtually 
the  v*K3le  Indian  oonmunity  in  the  Tri-state  area. 

The  Federation  recognizes  the  need  to  overhaul  the  iirmigration 
law  and  tackle  the  problem  of  illegal  aliens.  The  administration  and 
the  Select  Ccmnission  on  Immigration  and  Refugee  Policy  have  also 
focussed  their  efforts  in  this  direction.  The  Federation,  however 
disagrees  with  the  subconmittee  in  its  attempts  to  dismantle  the 
family  unification  system  built-in  in  the  the  existing  law.  Several 
reforms  took  place  sin(»  1921  in  relation  to  the  family  unification 
and  even  row  the  system  is  unsatisfactory  in  some  respects.  For 
instance,  there  is  no  provision  in  the  preference  system  for 
sponsoring  parents  by  the  immigrants.  Such  can  be  done  only  after  they 
becone  citizens.  This  causes  undue  hardship  on  ininigrants  who  have 
parents  that  are  old  and  (dependent. 

In  stead  of  improving  the  law  to  satisfy  the  needs  of  lawful 
immigrants  who  arrived  in  this  great  country  with  high  hopes,  the 
present  bill  purports  to  eliminate  existing  provisions  relating  to 
brothers,  sisters,  and  children  of  permanent  residents.  Immigrants 
fron  IreJia  started  arriving  in  this  country  after  the  quota  system 
providing  for  100  per  year  for  India  was  lifted  in  1965.  The  proposed 
change  would  cause  undue  har<3ship  on  this  small  connunity  v*iich  is 
just  trying  to  establish  its  roots  in  this  country.  The  Federation 
strongly  urges  the  Cciiinittee  and  Senate  to  retain  the  existing 
provisions  in  this  regard. 

The  Federation  also  urges  the  retention  of  the  immediate  relative 
and  special  immigrant  categories  as  they  are.  Even  with  the  present 
numerical  system  of  preferences,  it  is  taking  years  before  the 
relatives  are  given  visas.  The  current  Visa  Bulletin  shows  that  the  US 
Consul  in  Phillippines  is  considering  petitions  filed  by  LB  citizens 
for  their  brothers  and  sisters  in  Phillipines  in  1971.  By  combining 
the  preference  relatives  system  with  iirmediate  relatives  and  special 
immigrants,  the  waiting  time  is  further  extended.  As  an  alternative, 
the  Ccmtnittee  should  authorize  allocation  of  visas  to  all  those  whose 
petitions  have  been  approved  as  of  the  date  of  passage  of  the  bill.  In 
any  case,  the  cut  off  date  of  May  27,  1982  is  arbitxary  and  vould  be 
unduly  harsh  on  us. 
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rEDCRATICN     €f    INDIAN     A$$€CIATICN$ 

P.O.BOX  2080,  GRAND  CENTRAL  POST  OFFICE,  NEW  YORK.  N.Y.  10163 


President 

H.  K   CHANDRA SEKHAR 

(212)  523  8822 

(212)  340-7345 

Vice  President 
SUDHA  ACHARYA 
(212)  523  7668 
Secretary 

LAKSHMI ANAND 
(201)  285-0311 
Jt  Secretary 
PRAKASH  PAREKH 
(914)  423  8880 

Treasurer 

VARGHESE  K.  VARGHESE 

(212)275-9106 

Business  and  Consumer  Affairs 

SUSHtLA  GiDWANt 

(Chatrpefson) 

(914)  693  4219 

Business  Directory 
ASHAKANT  NIMBARK 
(Chairperson) 
(516)567-2563 

Civic  &  Community  Affairs 
KRISHNA  M    VEMPATY 
(Chairperson) 
(212)  696-9658 

Constitution  &  Credentials 
V,  ?.  MENON 
(Chairperson) 
(201)  329-3171 

Cultural  Affairs 
ASHI CHHABRA 
(Chairperson) 
(212)  479-5983 

Employment  and 

Orientation  Services 
LAL  MOTWANt 
(Chairperson) 
1212)  271-7754 

Funding 

SHANKER  SHETTY 
{Chairperson) 
(5161  799-3864 

India  Center 
RAM  GAOHAVI 

(Chairperson) 
(201)  893-6223 

Medical  Services 

RADHAKRISHNA  MURTHY 

(Chairperson) 

1516)  979-7171 

Newsletter 

RAJESHWAR  PRASAD 

(Chairperson) 

(516)  698  0512 

Programs  &  Projects 

ALBANO  DIAS 

(Chairperson) 

(212)  468  2568 

Publicity  and  Public  Relations 
EMMANUEL  THOMAS 
(Chairperson) 
(201)  783-6593 


The  existing  numerical  system  permits  only  unmarried  sons  and 
daughters  of  permanent  residents  to  be  given  iirmigrant  visas.  The 
married  children  of  pernanent  residents  will  not  be  able  to  cxate 
anyway.  To  further  reduce  this  category  to  minor  children  with  an  age 
limit  of  18  years  would  cause  undue  hardship  in  most  cases.  The  joint 
family  system  in  India  does  not  permit  a  person  reaching  his/her 
majority  to  have  an  independent  life.  The  second  preference  should 
also  be  retained  as  it  is. 

The  requirement  that  foreign  students  should  return  to  their 
country  for  tvo  years  before  they  can  apply  for  imnigration  is  also 
arbitrary.  What  good  does  it  do  except  frustrate  and  rot  their  skills? 
After  all  such  tvo  year  requirenent  for  exchange  visitors  was  recently 
eliminated  for  most  categories,  after  it  was  in  existence  for  over  a 
decade.  If  the  students  are  intelligent  and  oonpetent,  they  should  be 
given  the  opportunity  to  apply  for  immigration.  The  Federation 
considers  that  this  provision  should  not  be  changed. 

Respectfully  suhmitted  for  the  kind  consideration  of  your 
subcomnaittee. 


New  York,  N.Y. 
March  11,  1983 


Krishna  M.  Vempaty 
Chairperson 
Iitmigration  Ccnmittee 
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Honorable  Romano  L.  Mazzoli,  Chairman 

House  Judiciary  Subcommittee  on  Immigration, 

Refugees  and  International  Law 
2137  Rayburn  BUilding   Staff  Room  D 
Washington,  DC  20515 


Dear  Representative* 


:  riA'tvou 


Attached  you  will  find  a  statement  of  the 
Anti-Defamation  League  of  B'nai  B'rith  on  the 
Immigration  Reform  Act.   I  hope  that  the  con- 
cerns of  the  ADL  as  set  forth  in  this  statement 
will  receive  due  consideration. 

Sincerely, 


Justin  J.  Finger 

Director 

National  Civil  Rights  Division 
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statement  of  the  Ant 1 -Defamation  League  of  B'nai  B'rith  on  the 
Immigration  Reform  and  Control  Act  of  I983 


The  question  of  immigration  reform  has  always  been  a  concern  of  the  Jewish 
community.  Because  Jews  as  a  people  have  historically  been  forced  to  flee  from 
various  areas  of  the  world  to  escape  persecution  and  extermination,  we  have 
favored  laws  that  made  possible  swift  and  painless  entry  into  countries  willing 
to  offer  shelter.   From  the  time  that  the  Anti-Defamation  League  of  B'nai  B'rith 
was  founded  in  1913  up  until  the  passage  of  the  McCarran-Walter  Act  in  1952,  the 
immigration  laws  of  this  country  were  restrictive  and  discriminatory.    To  the 
Anti-Defamation  League,  whose  founding  mandate  was  to  fight  discrimination  and 
prejudice,  these  laws  represented  nothing  more  than  a  codification  of  the  very 
principles  to  which  we  were  opposed.   Accordingly,  in  1952  and  again  in  1953  the 
Anti-Defamation  League  expressed  its  opposition  to  the  then  pressing  issues  of 
discriminatory  national  origins  quotas,  inequality  of  treatment  between  natu- 
ralized and  native-born  citizens,  harsh  and  inflexible  deportation  procedures  and 
the  unchecked  discretion  vested  in  immigration  officials  to  exclude  would  be  im- 
migrants. 

In  February  I982,  the  Anti-Defamation  League  took  up  the  plight  of  the 
Haitian  refugees  and  urged  the  enactment  of  legislation  by  which  the  status  of 
those  seeking  asylum  in  the  United  States  would  be  adjudicated  swiftly  and  fair- 
ly. 

While  reform  legislation  to  date  has  attempted  to  resolve  many  of  our 
concerns  about  harsh  and  restrictive  immigration  laws,  the  Anti-Defamation  League 
recognizes  that  the  changing  political  and  economic  climate  have  disclosed  new 
flaws  in  the  immigration  laws,  in  its  inability  to  solve  problems  of  illegal 
immigration,  mass  asylum,  and  the  sheer  numbers  of  people  seeking  refuge  in  this 
country.   The  Simpson-Mazzoli  Bill  as  it  emerged  from  the  Senate  and  House  in  its 
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various  forms  last  term,  represents  the  most  significant  effort  to  date  to 
develop  comprehensive  immigration  laws  to  counter  the  changed  nature  of  the 
problems  and  yet  preserve  the  liberal  immigration  policy  of  which  this  country 
caji  be  so  proud. 

Given  these  laudatory  goals,  the  Anti-Defamation  League  believes  that  effec- 
tive immigration  laws  must  reflect  certain  basic  principles.  The  Anti-Defamation 
League  strongly  supports  the  concept  of  family  reunification.  We  believe  that 
while  the  present  ceiling  on  legal  immigration  is  generous,  immediate  relatives 
of  United  States  citizens  should  not  be  included  within  that  ceiling.   This  class 
of  immigrants  who  come  to  this  country  to  join  their  family  should  continue  to  be 
admitted  without  numerical  limitation.   Similarly  irinea-,  it  would  be  a  mistake  to 
contravene  the  principle  of  family  reunification  by  eliminating  the  preference 
found  in  existing  law  for  siblings  of  American  citizens  and  unmarried  relatives 
of  permanent  residents. 

Another  positive  aspect  of  the  proposed  legislation  is  the  streamlined  pro- 
cedures for  adjudicating  asylum  claims.   This  will  insure  that  potential  entrants 
seeking  refuge  in  this  country  will  not  endure  prolonged  detention  pending  review 
of  their  claims.  We  believe  however,  that  the  right  of  full  Judicial  review  and 
not  merely  that  review  available  on  a  writ  of  habeas  corpus  must  be  afforded  in 
all  asylum  cases. 

The  concept  of  amnesty  is  also  a  crucial  part  of  any  reform  legislation.   No 
immigration  laws  can  be  enforced  at  this  date  in  our  country's  history,  when  our 
borders  have  been  porous  and  we  have  utilized  the  services  of  aliens  in  this 
country,  albeit  illegally;  unless  we  legitimize  the  status  of  these  aliens  and 
commence  enforcement  of  the  reform  laws  anew. 

The  major  aspect  of  the  legislation  with  which  the  Anti-Defamation  League  is 
deeply  troubled  concerns  the  proposals  to  establish  a  system  of  worker 


1363 


identification  and  sanctions  against  anployers  vho  employ  illegal  aliens.  Any 
system  of  employer  sanctions  and  worker  identification  is  fraught  with  civil 
liberties  concerns.   From  the  standpoint  of  the  potential  employee,  worker  iden- 
tification cards  have  the  potential  to  be  developed  into  a  "domestic  passport" 
the  use  of  which  could  be  extended  to  areas  never  envisioned  in  the  passage  of 
this  legislation.  The  potential  danger  will  not  be  eliminated  merely  by 
requiring  the  President  to  monitor  this  system.  Moreover,  from  the  employers 
standpoint,  the  fear  of  possible  sanctions,  rather  than  encouraging  employers  to 
comply  with  the  requirements  will  cause  them  to  refuse  to  hire  anyone  vdio  does 
not  appear  to  be  a  native  born  American.   Illegal  aliens  fill  a  need  in  certain 
labor  intensive  industries  by  working  at  menial  jobs  that  most  Americans  reject. 
Given  the  benefit  that  these  workers  supply  to  the  economy,  the  employer  and 
ultimately  the  consumer,  it  is  unfair  to  impose  this  undue  burden  of  verification 
and  the  risk  of  sanctions  on  employers.  We  urge  this  Congress  to  decline  to 
incorporate  these  concepts  into  what  might  otherwise  be  effective  legislation. 

It  is  our  hope  that  the  immigration  legislation  that  emerges  from  the  98th 
Congress  will  reflect  the  concerns  that  we  have  expressed.  When  that  is  accom- 
plished, this  country  will   truly  have  legislation  in  place  which  is  fair  and 
reflects  concern  for  hoioane  treatment  of  the  world's  population. 
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WESTERN  RANGE  ASSOCIATION 
presents  to 
THE  HOUSE  SUBCOMMITTEE 
ON  IMMIGRATION  AND  REFUGEE  POLICY 


INTRODUCTION 

The  Western  Range  Association  is  a  group  of  employers  who  are 
broadly  representive  of  the  range  sheep  industry  in  the  Western 
United  States.   The  Association  was  formed  in  the  early  1950s 
to  bring  sheepherders  to  the  western  range  from  the  Basque 
regions  of  Spain. 

At  present  the  Association  brings  sheepherders  to  the  United 
States  from  Peru,  Mexico  and  Spain  as  temporary  workers  under 
the  H-2  program.   All  of  the  herders  are  experienced  in  herding 
sheep  in  the  mountain  regions  of  their  home  countries. 

Sheepherders  brought  to  the  United  States  under  the  auspices 
of  the  Association  stay  for  three  years.   All  of  their  expenses, 
including  room,  board,  and  travel  to  and  from  their  homes,  are 
paid  by  the  Association's  member  employers.   Many  herders  save 
virtually  all  of  their  salaries  and  return  home  as  relatively 
rich  men. 
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The  foreign  sheepherders '  labor  is  vital  to  the  range  sheep 
industry.   Since  World  War  II  there  has  been  a  drastic  undersupply 
of  resident  americans  who  are  willing  to  undertake  the  lonely, 
rigorous  life  of  the  open  range  sheepherder.   The  need  for 
herders  is  greater  now  than  in  the  past.   Environmental  restrictions 
on  certain  methods  of  dealing  with  predators  have  driven  many  sheep 
ranchers  out  of  business.   These  restrictions  have  made  the 
remaining  ranchers  ever  more  dependent  on  the  sheep's  last  line 
of  defense —  the  sheepherder,  his  dog,  and  his  rifle.   To  the 
sheep  raisers,  the  work  of  the  foreign  sheepherder  is  an  economic 
necessity. 

Most  foreign  herders  enter  this  country  through  the  efforts  of 
the  Western  Range  Association.   The  Association's  essential  tool 
is  the  H-2  temporary  foreign  worker  program.    Yet  the  H-2  program  is 
a  flawed  tool — flawed  in  its  basic  structure  and  flawed  administrati- 
vely in  recent  years  by  the  Labor  Department. 

The  Association,  is  vitally  concerned  about  the  future  of  the 
H-2  program.   We  want  to  be  sure  that  the  irranigration  proposals,  if 
enacted,  will  not  further  flaw  the  H-2  program.   More  importandly, 
we  want  the  Congress  to  seize  the  opportunity  to  reform  the  H-2 
program's  basic  structural  flaws. 
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STREAMLINING  THE  LABOR  CERTIFICATION  PROCESS 

The  Association  proposes  two  reforms  which  would  greatly  increase 
the  value  of  the  H-2  program  to  employers  while  cutting  its 
administrative  costs.   These  reforms  would  not  eliminate  any 
protection  now  offered  to  American  workers.   The  Association's 
proposals  are: 

1.  Issue  Blanket  Certifications:   Blanket  labor  certifications 
should  be  issued  covering  certain  occupations  known  to  be  in 
constant  undersupply,  such  as  range  sheepherders. 

There  are  simply  no  qualified,  willing  American  sheepherders  who 
are  not  already  herding  sheep.   Even  the  Department  of  Labor's 
employees  have  admitted  this  fact.   It  makes  no  sense  to  require 
the  state  employment  services  each  time  a  new  sheepherder  is  needed, 
(and  again  after  each  11  months  until  he  leaves  the  country)  to 
search  for  sheepherders  who  simply  do  not  exist.   The  Association 
has  partially  alleviated  this  problem  by  placing  with  the  state 
employment  services  an  open,  blanket  job  order  promising  to  hire 
any  qualified  domestic  sheepherder,  whereever  and  whenever  he  or 
she  emerges.   The  Association  will  keep  such  an  open  job  order  on 
file  in  any  case,  because  its  members  always  need  qualified  sheep- 
herders.  Nevetheless,  the  law  should  allow  the  Department  of  Labor 
to  certify  to  the  Attorney  General  the  simple,  immutable  fact  that 
the  Association's  program  will  not  and  cannot  displace  Americans. 

2.  Establish  "Date  Certain".   The  current  11  month  labor 
certification  period  under  the  H-2  program  should  be  eliminated. 
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Instead,  visas  for  foreign  workers  should  contain  a  "date  cetain". 
The  date  certain  would  be  the  last  day  of  the  period  of  the  employer's 
need  for  the  employee's  services.   The  period  could  be  as  short  as 
a  few  weeks  (in  the  case  of  certain  harvest  occupations)  or,  in  the 
case  of  range  sheepherders,  as  long  as  three  to  five  years. 
There  is  a  single,  compelling  reason  for  the  date  certain  proposal: 
saving  money.   At  present  sheepherders  who  are  already  in  the  country 
must  be  recertified  two  or  three  times  before  they  leave.   Since 
the  certification  process  takes  several  months,  the  paperwork  is  in 
almost  constant  circulation  between  the  Association,  its  members, 
and  various  state  and  federal  agencies.   This  circulation  lasts  the 
entire  span  of  the  sheepherder ' s  three-year  stay  in  the  United  States. 
Yet  the  process  is  useless:   no  new  American  sheepherders  are  ever 
found;  the  wages  and  conditions  of  the  job  are  determined  over  and 
over  again  to  be  adequate;  the  recertif ications  are  never  denied.  A 
three  to  five  year  date  certain  period  for  sheepherders  would  save 
a  large  part  of  the  Association's  administrative  costs  and  substan- 
tial time  and  money  for  federal  and  state  agencies. 

CONCLUSION: 


The  Association's  proposals  have  one  primary  goal:   economy. 
Economy  for  the  Association,  its  members,  and  the  government.   The 
economies  which  would  be  gained  through  these  proposals  would  be  a 
Godsend  to  an  industry  which  is  older  than  this  nation  but  which  is 
now  engaged  in  a  struggle  for  survival  agains  foreign  competitors. 
Those  economies  should  also  be  important  to  a  governemnt  which  is 
trying  to  establish  a  new,  less  expansive  role. 
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We  urge  you  to  include  the  Association's  proposals  in  the 
legislation  which  results  from  this  subcommittee's  consideration 
of  the  Aministration's  immigration  plan. 


William  H.  Bonde 
Executive  Director 


Dated:   March  10,  1983 
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us  CONTRIBUTORS  TO  SOCIETY 


Dept.  of  Labor  Study  by  David  North  and 'Marion  Houstoun 
involving  approximately  1,000  aliens ; (1976) : 

77%  of  the  study  group  had  social  security  taxes  withheld 
73x  reported  they  had  federal  income  tax  withheld 

27%  used  hospitals  or  clinics 

4%  collected  one  or  more  weeks  of  unemployment  insurance 

1%  secured  food  stamps 

,5%  secured  welfare 


University  of  Illinois  Study  by  Julian  Simon  rasfd  on 

1976  Bureau  of  Census  Data  on  15.000  newly  arrivfd  immigrants  (1980) 

1,  Immigrants  take  substantially  less  funds  from  public  services 

THAN  do  native  FAMILIES 

2,  After  2-6  years^  immigrant  families  pay  as  much^  and 

LATW substantially  MOREy  IN  TAXES  THAN  DO  NATIVES  FAMILIES 

(This  is  because  of  their  relatively  youthful  age  and 

THEY  arrived  WITHOUT  ELDERLY  PARENTS  WHO  ALREADY 
RECEIVE  SOCIAL. security). 

3,  The  net  balance  of  these  forces  is  positive 


18-556  0—83 87 
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San  Diego  f^Tiinv  on  Impact  on  the  County  of  San  Difgo 

OF  "Undocumfntfd  Immigrants".  May  1980.  basfd  on  50.000  estimates 

•  Undocumented  workers  earn  %77 .^  -   $150.6  annually. 

Of  these  earnings,  remittances  to  the  home  country  range 
from  5-12  million.  By  contract,  they  annually  spend 
a  minimum  of  $52  to  $103  million, 

•  In  1979  the  undocumented  worker  paid  an  estimated  $5.9 
million  to  $11  million  in  job-related  taxes 

•  Welfare  -"Undocumented  immigrants  have  only  a  miniscule 

IMPACT  ON  the  welfare  SYSTEM  IN  SaN  DiEGO  CoUNTY,  AN  ESTIMATED 

0.1%  of  the  total  county  population  on  afdc. 

•  Schools  -"The  cost  impact  of  undocumented  immigrants  on 
County  schools  ranges  from  $10  -  $21  million  —  l.S%  of  the 
cost  impact  for  all  school  systems  in  San.  Diego  County" 

Orange  County.  California  Report  on  "Fconomic  Impact  of 

Undocumented  Immigrants  on  Public  Health  Services  in 

Orange  County.  Harch  1978  based  on  a  survey  of  200  illegal  aliens 

•  Estimated  tax  contributions  to  Orange  County  of  G0,000 
MwoofcuMf«Tsi> aliens:  $83  million 
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Financial  Costs  of  an  amnesty  Program  by  David  North 
1982 

Based  on  results  of      programs  in  other  nations  -- 
Britain,  Canada,  Netherlands,  and  Belgium  —there  were 
fewer  aliens  accepting  legalization  than  anticipated. 
The  Canadian  amnesty  in  1973  was  to  produce  200,000 
beneficiaries  when  in  fact  only  50,000  appeared 

Most  do  not  have  the  family  or  personal 

characteristics  to  render  them  eligible  for  AFDC  or  SSI. 

A.  To  qualify  for  SSI,  AN  applicant  must  be  blind,  disabled 
or  over  55 

B,  FiosT  aliens  are  single  and  therefore  do  not  have 
children  eligible  for  AFDC 


The  Schooling  and  Health  of  Children  of  Immigrants  by 
Paul  Schultz,  Yale  University  (1976,  from  the  Survey  of 
Income  and  Education) 

Although  this  study  deals  with  immigrants,  the  prospective 
legalization  program  concerns  about  medical  costs  may 
be  somewhat  allayed  by  this  report: 

"In  THE  AREA  OF  HEALTH  .  .  .  CHILDREN  OF 
IMMIGRANTS  APPEAR  TO  BE  LESS  FREQUENTLY 
LIMITED  IN  THEIR  ACTIVITIES  BY  CHRONIC 
HEALTH  CONDITIONS  THAN  THE  CHILDREN 
OF  NATIVES." 
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RAn  RfPORT  FNTITIED  "IMPACT  OF  lllFGAL  ALIENS  QN  PUBLIC 

Assistance  Programs:  Tnn  1  title  is  Known"  (Dec.  1S77) 

•  The  indirect  burden  placed  on  public  assistance  programs  by  • 

U*00OduM£WTU>/\LlVA/3  (such  AS  DISPLACING  CITIZENS  IN  JOBS,  THUS 
CAUSING  THEM  TO  SEEK  PUBLIC  ASSISTANCE)  MAY  BE  GREATER  THAN 
THAT  CAUSED  BY  DIRECT  PARTICIPATION  IN  THE  PROGRAM. 

t  A  CHECK  OF  45.000  AFDC  cases- in  9  states  —  including 
California  and  New  York  —  identified  only  1^1  recipients 

AS        .  aliens  (I./30  OF  II  OF  THE  SAMPLE) 
•   A  STUDY  BY  V'AYNE  CORNELIUS  OF  MIT  DEALING  WITH  UWtiOCUWe>^r^ 

ALIENS  REPORTED  ONLY  2.2%  OF  505  RECEIVED 

WELFARE  PAYMENTS. 
C   HEV  OFFICIALS  IN  N.Y.  STATED  FROM  JaN  1974  THROUGH  AuG  1977 

Social  Security  Administration  investigated  18.300  cases 

INVOLVING  SSI  AND  ONLY  £1  INVOLVED        |  ALIENS 

GAP  Report  entitled  "Iii  fgal  Aliens:  Estimating  Their  Impact 
ON  THE  United  States  (March  1980) 

c  Refers  to  a  study  on  the  economic  impact  of  undocumented 

ALIENS  on  public  HEALTH  SERVICES  IN  OrANGE  CoUNTY  IN  1978 
INDICATING  2.8"  OF  ALIENS  SURVEYED  WERE  ON  WELFARE.  1 . 5X 
WERE  ON  FOOD  STAMPS.  AND  8%  WERE  MEDICALLY  SUPPORTED.   ThE 
STUDY  ALSO  INDICATED  70%  PAID  FEDERAL  INCOME  TAX  AND 
88%  PAID  SOCIAL  SECURITY  TAXES. 
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'^^^y  UNITED  FARM  WORKERS  of  AMERICA  AFL-CIO 


^i- 


102  Lynnmoor  Drive,  Silver  Spring,  Maryland   20901 


(30i)59>-7«)8 

or  leave  messages  at 
(301)565-51016 


March  30,  1983 


The  Honorable  Romano  L.  Mazzoli,  Chairman 
Subcommittee  on  Immigration,  Refugees, 

and  International  Law 
Judiciary  Committee 
U.S.  House  of  Representatives 
2246  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Chairman  Mazzoli: 

Attached  please  find  the  testimony  on  the  H-2  section 
of  your  bill,  which  we  submitted  last  year. 

From  our  point  of  view,  all  that  has  changed  is  that 
unemployment  among  farm  workers  —  and  most  especially,  our 
membership  --  has  risen. 

We  ask  that  you  consider  making  changes  which  will: 
(1)  take  away  the  incentive  for  employers  to  hire  temporary 
workers,  (2)  maintain  certification  by  the  Department  of  Labor 
and  insure  its  ability  to  enforce  the  program,  and  (3)  in- 
corporate a  private  right  of  action  for  any  person  aggrieved 
by  a  violation  of  the  H-2  provisions.   In  addition,  it  is  ex- 
tremely important  to  retain:   (1)  the  necessity  of  first 
searching  for  workers  in  this  country,  (2)  the  limit  of  time 
of  certification,  (3)  employer  disbarment,  (4)  the  present 
certification  test,  (5)  application  filing  time,  (6)  existing 
labor  standards  and  (7)  a  prohibition  on  issuance  or  continuance 
of  a  certification  where  a  strike  is  in  progress. 

By  legalizing  those  workers  who  are  already  in  the  workforce 
and  contributing  to  our  society,  there  should  be  no  need  to  bring 
in  temporary  workers. 


Sincerely , 


^[ZcfA^o^-^uJi^^o 


Stephanie  Bower 
Legislative  Representative 
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Mr.  Chairman,  1  would  like  to  thank  you  on  behalf  of  the  United 
"Ftrn   Workers  of  America,  AFL-CIO  for  the  opportunity  to  Inform 
this  subcommittee  that  to  approve  any  temporary  worker  program 
of  any  kind,  including  the  existing  H  2  program  would,  according 
to  our  President  Cesar  Chavez,  "...  harm  all  workers,  documented 
and  undocumented;  because  such  a  plan  will  be  used  to  delay  and 
defeat  organizing  efforts  among  the  workers  -  and  without  organi- 
zational strength,  workers  have  no  defense  against  mistreatment." 
I  would  also  like  to  state  that  our  union  does  not  necessarily  share 

the  views  of  others  on  this  panel. 

BRACERO  PROGRAM 

In  order  to  paint  for  you  a  total  picture  of  how  an  expanded  H  2 
program  would  at  this  time  harm  domestic  workers  and  severly  damage 
the  organizing  efforts  of  our  Union,  we  need  to  look  at  the  Bracero 
Program  (Public  Law  78),  from  which  growers  in  the  Southwest  benefitted 
from  the  Second  World  War  until  1964.  The  Bracero  Program  had  the 
following  four  effects: 

(1)  the  decline  of  farm  labor  wages,  as  grower 

I  associations  set  rates  in  advance,  then  announced 

a  "labor  ,  \ortage"  when  domestic  workers  refused 
to  work  for  these  low  wages; 

(2)  the  displacement  of  domestic  workers  because 
growers  preferred  foreign  workers  -  who  would 
be  legally  and  automatically  deported  at  the 
end  of  the  season; 

(3)  the  virtual  enslavement  of  braceros  who  seldom 
received  the  promised  wages  or  conditions,  who 
were  dependent  upon  the  company  for  food  and 
transportation,  and  who  often  were  forced  to 
buy  from  company  stores  or  labor  contractors 
who  ran  the  labor  camps; 

(4)  the  use  of  braceros  as  strikebreakers: 

In  1947-49  -  Government  officials  escort  Mexican 
contract  laborers  through  picket  lines  at  the 
DiCiorgio  Fruit  Corp.,  thus  breaking  a  strike  by 
domestic  farm  workers. 

In  1948  -  Use  of  Braceros  to  break  a  strike  in  the 
Asparagus  fields  in  Stockton,  Ca. 
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In  1950  -  2,000  Braceros  are  brought  to  work  by  Highway 
Patrolmen  and  security  guards  in  a  successful  effort  to 
break  the  strike  of  3,400  San  Joaquin  Valley  tomato  workers. 

In  1951-52  -  Melon  strikes  by  Imperial  Valley,  Ca.  farm 
workers  are  broken  by  the  importation  of  braceros. 

In  195A  -  The  National  Agricultural  Workers  Union  collapses 
as  guest  workers  are  used  repeatedly  to  break  the  strikes 
of  tomato,  asparagus  and  carrot  workers. 

In  1959  -  Braceros  are  used  as  strikebreakers  in  the 
peach  fields  in  Stockton,  California. 

In  1960  -  The  Agricultural  Workers  Organizing  Committee  loses 
a  strike  at  the  Cochran  Tomato  Company  when  braceros  are  brought 
in. 

In  1961  -  A  strike  by  Imperial  Valley  lettuce  workers  is 
broken  by  braceros. 

UFW  EXPERIENCE  SINCE  THE  END  OF  THE  BRACERO  PROGRAM 
UNDOCUMENTED  WORKERS  AND  H  2's 

It  was  only  after  the  Bracero  Program  ended  in  1964  that  farm  workers 

were  able  to  organize  their  own  union  and  sign  contracts.   Now  that 

unionization  is  more  widespread,  growers  are  more  intent  than  ever  on 

finding  a  docile,  controllable  workforce. 


We  have  had  many  experiences  involving  Union  Busting  and  hiring 
H  2's  or  undocumented  workers  when  domestic  workers  were  clearly 
available. 

1  would  like  to  submit  for  the  record  newspaper  articles  and  work 
contracts  signed  by  Che  Department  of  Labor,  1978  in  Presidio,  Texas. 
Unemployment  in  this  part  of  Texas,  the  Rio  Grande  Valley,  was  at 
that  time  the  highest  in  the  State.   The  United  Farm  Workers  submitted 
1700  names,  addresses  and  telephone  numbers  of  domestic  farm  workers 
who  were  ready  to  pick  crops  in  the  Presidio  area.   None  of  these 
workers  were  contacted  and  those  who  showed  up  on  their  own  were 
denied  work.   Instead  Mexican  H  2  workers  were  hired. 
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The  H  2  workers  were  hired  by  the  Griffin  and  Brand  Company.   Sub- 
sequently the  H  2  workers  went  on  strike  because  the  Company  refused 
to  pay  them  $2.97  per  hour;  refused  to  pay  their  transportation  costs 
(5  cents  per  mile)  and  refused  to  give  the  workers  their  $5  housing 
allotments.   No  toilet  facilities  were  provided  and  they  had  no 
cold  drinking  water  in  the  100  degree  heat. 

Two  other  cases  involved  the  firing  of  legal  workers  in  favor  of 

undocumented  workers  in  San  Diego  County: 

Kawano  vs.  UFW  -  The  United  Farm  Workers  held  an  organizing 
campaign  and  had  also  held  an  election  which  we  had  won. 
The  workers  were  all  fired.   The  UFW  proceded  to  file  suit 
and  win  the  case.   The  Company  appealed  to  the  Supreme  Court 
and  lost.   The  California  ALRB  is  presently  trying  to  determine 
the  amount  of  back  wages  owed  the  farm  workers.   I  have  requested 
the  ALRB  decision  on  this  case. 

Ukegawa  vs.  UFW  -  In  this  instance  the  workers  were  fired 
Before  the  union  hai  a  chance  to  hold  an  election.   This 
travesty  of  justice  h^s  been  aired  on  National  Public  Television. 

On  the  East  Coast  we  have  had  many  instances  of  domestic  workers 
being  fired  in  favor  of  Caribbean  workers  during  the  apple  harvests. 
In  1975,  the  UFW  housed  Puerto  Rican  farm  workers  in  Washington  D.C. 
who  were  denied  work  and  could  not  get  home. 

Within  the  past  month  the  United  Farm  Workers  received  a  letter  from  the 
Philippines  informing  us  that  Filipinos  are  being  recruited  to  go  to 
the  Salinas  Valley  area  of  California.   Attempts  like  this  have  been 
made  in  the  past  to  destroy  our  organizing  efforts  in  the  Salinas  valley. 
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UNSCRUPULOUS  RACIST  EMPLOYERS 

The  United  Farm  Workers  of  America  believes  that  the  same  growers  who 
exploited  workers  during  the  days  of  the  Bracero  Program  have  since 
become  very  wealthy.   These  same  growers  would  use  their  wealth  and 
power  to  attempt  to  have  the  President  do  their  bidding  by  reinstituting 
slavery.   While  they  were  trying  to  prevent  unionization  in  previous 
years,  we  believe  these  growers  are  now  trying  to  bust  the  Union. 

In  1976,  Senator  Hubert  Humphrey  told  the  U.S.  Senate,  "Organized 
labor  in  this  country  has  stood  for  defense  of  this  nation,  a  strong 
defense.   Organized  labor  has  stood  for  the  health  care  of  the  American 
people.   It  stood  for  Workman's  Compensation.   It  stood  for  Unemployment 
Compensation.   It  fought  for  Social  Security.   The  standard  of  living 
in  this  country  for  the  unorganized  worker  is  due  in  a  large  measure 
because  of  the  efforts  of  organized  labor." 

All  these  things  that  the  beloved  Senator  spoke  of  are  those  things 
which  the  agricultural  employers  would  destroy  for  the  American 
farm  wotker.   U.S.  agribusiness  which  is  increasingly  dominated  by 
large  corporations  and  conglomerates  is  ever  resisting  the  right 
of  farm  workers  to  be  covered  by  unemployment  benefits,  workman's 
compensation,  social  legislation,  and  the  right  of  farm  worker 
children  to  get  a  decent  education. 

The  United  Farm  Workers  Union  believes  that  the  American  farm  worker 
should  be  hired  and  should  be  allowed  to  benefit  from  the  rights  and 
protections  of  the  laws  of  this  country. 

UNEMPLOYMENT 


Since  I  last  testified  before  this  Subcommittee  on  September  30,  1981, 
unemployment  has  risen  a  percentage  point.   Unemployment  is  noti/ up  to 
8%  with  eight  and  one-half  million  Americans  unemployed,  the  largest 
number  since  1939.   This  number  has  increased  by  one  million  in  the 
past  three  months  alone. 

Unemployment  among  minorities  has  reached  fifteen  and  one-half  percent 
and  our  experience  has  been  that  it  is  about  50%  among  the  nations 


1378 


Minority  youths  in  rural  areas.   These  teenagers  should  be 
able  to  be  put  to  work  in  their  ovm  surroundings  at  a  decent 
wage  and  not  have  to  migrate  to  the  cities  where  there  are  already 
too  many  unemployed  v;ork.ers.   If  they  could  get  Jobs,  there  would 
be  less  of  them  in  trouble  for  lack  of  better  things  to  do. 

In  1893,  Samuel  Gompers,  known  as  the  father  of  organized  labor 
said,  "What  does  labor  want?  We  want  more  school  houses  and  less 
Jails,  more  books  and  less  guns,  more  learning  and  less  vice, 

more  Justice  and  less  revenge.   We  want  more opportunities 

to  cultivate  our  better  nature." 

In  other  words,  today  we  might  coin  a  very  similar  phrase  

WE  WANT  JOBS  NOT  JAILS. 

The  United  Farm  Workers  of  America  pays  decent  wages,  has 
Cost  of  Living  Allowances,  the  Robert  F.  Kennedy  Medical 
Pl^,  pension  plan  and  pesticide  protection.   Where  there 
Is  no  union  we  know  tha  domestic  farm  workers  woyld  work 
for  minimum  wage. 

WHAT  DOES  THE  UFW  of  AMERICA,  AFL-CIO  SUGGEST  THAT  THE 
GOVERNMENT  DO 

The  U.S.  Govenment  should  have  an  intensive  program  - 
spending  it's  resources  to  recruit  domestic  workers 
at  the  prevailing  wage  that  exists  in  that  area. 

The  United  Farm  Workers  would  concur  with  the  Select 
Commission  on  Immigration  and  Refugee  Policy  that: 
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1)  The  application  process  should  be  streamlined. 

2)  Remove  incentives  to  employers  -  Require  employers 
to  pay  PICA  and  unemployment  insurance  to  H2's. 
Maintain  certification  by  DOL 

3)  Government,  employers  and  Unions  should  cooperate  to  end 
dependence  of  any  industry  on  H2. 


The  Subcommittee  ought  to  keep  in  mind,  however,  our  Union's 
history  and  believe  that  domestic  farm  workers  are  ready  to 
work,  and  that  unscrupulous  agribusiness  employers  should  not 
be  allowed  to  recruit  foreign  slaves.   Domestic  workers  meaning- 
fully engaged  in  farm  labor,  earning  a  decent  wage,  and  living 
a  fruitful  life  will  benefit  the  whole  of  American  Society. 
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TOM  MILLER 

P.O.  Box  50842 

Tucson,  Arizona 

85703 


March  9  19  83 


Chairman  Romano  Mazzoli 

Subcommittee  on  Immigration,  Refugees,  and 

International  Law 
Committee  on  the  Judiciary 
2137  Rayburn  Building 
Washington,  D.C.  20515  . 


Dear  Chairman  Mazzoli: 

At  the  suggestion  of  Congressman  Morris  Udall, 
I  am  submitting  the  enclosed  op-ed  piece 
about  immigration  legislation,  to  be  included 
with  the  transcript  of  your  hearings  on  the 
19  83  immigration  bill.   The  article  appeared 
in  the  October  5,  19  81,  New  York  Times. 

As  I  have  travelled  the  entire  length  of  the 
2,000  mile  U.S. -Mexico  border  many  times,  I 
would  be  pleased  to  discuss  any  aspect  of  the 
current  legislation  with  you,  your  staff, 
or  the  full  committee  if  you  wish. 

Please  let  me  know  when  transj^cripts  of  your 
hearings,  including  the  enclosed,  are  available 
to  the  public. 


602/628-7799 
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J2iza     Q-keiJt       uLaij     Qfian  M.A..J.D. 
Attorney  and  Counwilor  >t  Law 


•1*  Nofth   Miln  SirMt.  Apt.  E 
Clawaon.  Michigan  4^017 


TO:      House  Subcommittee  On  Immigration,  Refugees,  and 
International  Law,  Committee  on  the  Judiciary 

RE:      H.R.1510  ("The  Immigration  Reform  And  Control  Act  of  1983") 

Subcommittee  public  hearings,  March  1983 

DATE:    March  7,  19  83 

STATEMENT 

I  am  in  favor  of  the  immediate  passage  of  the  Immigration  Reform 
And  Control  Act  of  1983,  as  introduced  by  Congressman  Romano  L. 
Mazzoli  on  February  17,  1983.   In  particular,  I  find  section  302  of 
the  bill  a  most  appropriate  and  supportable  complement  to  the  legaliza- 
tion program  and  a  necessary  component  of  a  bill  whose  objective  is 
the  comprehensive  reform  of  our  immigration  laws  and  policies. 

Section  302  updates  the  so-called  "registry  date"  contained  in 
8  use  1259  to  January  1,  1973.   That  statutory  provision,  stated 
simply,  permits  an  alien  to,  at  the  discretion  of  the  Attorney 
General,  have  created  a  "record  of  lawful  admission  for  permanent 
residence,"  if  it  is  not  otherwise  available,  when  the  alien  can 
demonstrate  that:  (1)  he  is  not  inadmissible  under  other  enumerated 
provisions  of  the  Immigration  and  Nationality  Act;  (2)  he  entered  the 
United  States  prior  to  January  1,  1973  (under  the  present  law,  the 
"registry  date"  is  June  30,  1948)  ;  (3)  he  has  continuously  resided 
in  the  States  since  such  entry;  (4)  he  is  a  person  of  good  moral 
character;  and  (5)  he  is  not  ineligible  to  U.S.  citizenship.   8  USC 
1259  has  been  a  part  of  our  immigration  laws  since  1929,  and  the 
registry  date  was  last  updated  in  1965. 

There  are  at  least  six  sound  bases  for  supporting  the  passage  of 
section  302  of  this  bill.   In  the  first  instance,  as  proponents  of 
the  bill  wage  this  admirable  campaign  to  overhaul  our  immigration  laws 
so  as  to  better  cope  with  our  current  problems  in  this  area,  they  took 
cognizance  of  the  many  illegal  aliens  already  within  our  borders. 
Hence,  in  proposing  tO  henceforth  heighten  our  efforts  at  curbing 
illegal  immigration,  the  bill  grants  "amnesty"  to  illegal  aliens  who 
have  been  here  for  some  years.   A  similar  argument  can  be  made  for 
those  legal  nonimmigrant  aliens  who  have  been  here  for  a  substantial 
number  of  years,  but  who  have  been  denied  the  opportunity  for  becoming 
permanent  residents  solely  because  of  the  huge  backlog  of  immigrant 
quotas  created  by  our  present  system  of  immigration  laws.   In  now 
redefining  and  perhaps  limiting  legal  immigration,  this  bill  ought  to 
likewise  give  due  consideration  to  those  longtime  legal  aliens,  and 
equitably  address  the  quota  backlog  situation  by  utilizing  the  mechan- 
ism available  under  our  present  law  and  updating  the  eli-gibility  date 
to  January  1,  1973. 
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Secondly,  the  rationale  for  the  legalization  program  is  equally, 
if  not  emphatically  more  so,  applicable  to  updating  the  registry  date 
so  as  to  grant  permanent  resident  status  to  certain  longtime  lawful 
nonimmigrants.   Congressman  Hamilton  Fish,  Jr.,  stated  to  this  Sub- 
committee on  March  1,  1983,  that  we  must  respond  "realistically  and 
humanely  to  [the]  plight"  of  the  illegal  aliens;  as  we  "act  with 
firmness  to  deter  future  illegal  entry,  we  must  display  compassion  in 
our  treatment  of  those  aliens  who  have  become  a  part  of  our  society." 
Similarly,  as  we  re-order  our  priorities  to  become  more  selective 
with  respect  to  legal  immigration  in  the  future,  we  likewise  ought  to 
display  certain  compassion  and  understanding  in  accepting  into  our 
folds  those  who  have  continuously  resided  in  this  country — albeit 
lawfully  as  nonimmigrants — who  are  desirous  of  obtaining  lawful 
permanent  resident  status  but  for  the  quota  backlog. 

Thirdly,  these  longtime  nonimmigrant  aliens  do  in  fact  deserve 
special  consideration  at  this  juncture  and  the  benefits  afforded  by 
section  302.   A  threshold  criterion  of  that  section  is  that  they  must 
have  continuously  resided  here  since  at  least  January  1,  1973.   That 
translates  into  an  a t-least- ten-years  of  continuous  residence.   If  the 
illegal  aliens,  who  are  now  being  considered  for  "amnesty,"  can  be 
deemed  a  "part  of  us"  by  their  residence  since  January  1,  1977,  then 
these  other  aliens  to  be  benefitted  by  section  302  surely  must  be 
considered  well  integrated  into  our  society.   Clearly,  section  302 
serves  a  genuinely  laudable  purpose  of  welcoming  those  aliens  who 
are  de  facto  contributing  and  law  abiding  members  of  our  society  by 
virtue  of  their  longtime  continuous  residence  in  and  substantial  tie 
to  thise  country.   It  is  also  reasonable  to  conclude  that  most  if  not 
all  of  these  legal  nonimmigrants  are  financially  established  or  have 
marketable  skills,  are  educated,  or  are  members  of  the  professions. 
I  make  this  observation  as  one  of  the  basic  requirements  for  the 
issuance  of  nonimmigrant  visas  is  substantiated  financial  resourceful- 
ness or  support,  or  a  legitimate  offer  for  gainful  employment.   Hence, 
by  enacting  section  302,  we  are  welcoming  a  group  of  law  abiding, 
educated  or  skilled  aliens  who  are  well  assimilated  into  our  communities 
and  who  will  continue  to  contribute  to  the  betterment  of  our  society. 

Without  section  302,  this  bill,  and  especially  the  legalization 
provisions,  would  be  remiss  in  appearing  to  be  biased  in  favor  of 
the  illegal  aliens,  at  the  expense  of  lawful,  longtime  nonimmigrant 
aliens.   Stated  conversely,  illegal  aliens--whatever  their  "plight" — 
stand  to  be  rewarded  with  the  benefits  of  lawful  permanent  resident 
status  in  spite  of  (or  because  of)  their  unlawful  entry  and  residence, 
while  legal  nonimmigrant  aliens  are  punished  for  their  stupidity  in 
not  entering  this  country  illegally  in  the  first  place.   How  can  one 
rationally  justify  such  an  odd  result? 
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Extending  to  nonimmigrant  aliens  who  have  been  here  since  at 
least  January  1,  1973,  eligibility  for  receiving  permanent  resident 
status  will  not  unduly  burden  our  job  market.   As  noted  above,  a 
number  of  these  aliens  may  already  be  gainfully  employed,  and  have 
been  so  for  a  number  of  years.   Hence,  no  sudden  displacement  of 
American  workers  will  result  from  their  being  recognized  as  permanent 
residents.   Furthermore,  the  number  of  aliens  who  can  qualify  for 
relief  under  this  provision  will  be  relatively  small  (see,  attached 
"Appendix  A,"  excerpted  from  House  Report  No.  97-890,  Part  1,  97th 
Cong.,  2d  sess.,  p.  213).   Their  numbers  are  almost  insignificant 
compared  with  the  number  of  illegal  aliens  encompassed  by  the  legal- 
ization program. 

Lastly,  section  302  has  the  added  advantage  (over,  for  example, 
a  second  "amnesty  scheme"  for  these  legal  nonimmigrant  aliens)  of  ease 
of  implementation.   The  mechanism,  personnel  and  procedures  for 
administering  and  implementing  this  provision  are  already  in  place 
and  proven  practicable. 

For  all  the  reasons  above,  I  strongly  urge  the  continued  support 
for  section  302  of  this  bill,  and  the  immediaire  passage  of  the  bill. 


Respectfully  submitted. 


h 


Liza  Cheuk  May  Chan 
919  North  Main  Street,  Apt.  5 
Clawson,  Michigan  48017 
(313)  356-7100 


Attachment 

cc:   All  members  of  the  House  Committee  On  The  Judiciary  (w/  attach.) 
All  Representatives  from  Michigan  (w/  attach.) 
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II.  Record  of  permanent  adnnission  under  the  Act  of  August  8, 1958, 
and  under  Sec.  249  (pp.  79-60),  the  Registry  Provision  of  tlie  current 
Immigration  and  Nationality  Act,  as  amended  in  1965.  (Source:  INS, 
Annual  Reports,  Table  4.)  jtumber 

Period   (1959  to  1981) ^' ^"^ 

TORI 5.  0^7 

lOgo  i»,  oaa 

,963 ---:-:::;:::::::;::::::::;:::::::::::;::  £5^ 

laS "  "         2.064 

1968   V  "^ 

19G9   \'  l^ 

1970   ^'  •*'^" 

1971     1. 190 

1972  IZIIIIIII-II 1-  ^3 

1973    1'  ^;!^ 

1974   "li 

1975    «>*>o 

1976    ^^ 

1976  (Transition   quarter) 1*^ 

1977    546 

1979   -. .  262 

1980 ,  ^ 

1981   ^*^ 

Note'— Most  aJlens   recintered   Jn   period   1959-81   also  entered  before   1924  as  a  result 
of  the  great  Tolume  of  Immigration  tbat  preceded  that  year. 

Volume  of  legal  immigrant  admisriont  for  comparative  purposes^ 
P      'od  •  Jfumher 

1901  to  1930 18.638.408 

1931  to  1950 1.  563.  470 


>  Number  of  Illegal  aliens  unknown. 
SoDKCE. — INS  Annual  Reports  Table  13. 


APPENDIX 
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1581  Colonial  Terraoe  fJlOl 
ArliiTjton,  VA  22209 
March  11,  1983 

Tne  Honorable  Rcmano  L.  .lazzoli,  Cnaiman 

GuJxxi.Tiu.ttee  on  Iiimigration,   Refugees  and  International  Lav/ 

United  States  House  of  Representatives 

Rayijum  House  Office  Building 

kJasivLngton,   D.C.   20515 

Dear  .'Ir.  Cnainrun: 

TiianJc  you  for  your  cordial  letter  of  March  8  and  your  invitation 
to  testify  before  your  subcontnittee  on  ."-londay,  "larch  14,  conccminc; 
H.R.    1510. 

I  reyret  that  I  cannot  accept  your  kind  invitation.   I  liave,  hov^ 
ever,  prepared  a  vnritten  statement  v^iicii  is  attached  and  v;hich  I  would 
be  pleasec  to  have  you  distribute  to  the  nvembers  of  tlie  sulxicrtnittee 
and  otiers  you  deen  appropriate. 

"ly  stateinant  represents  my  o\vn  personal  vie'vs,  based  on  my  exper- 
ience as  tiie  author  of  tne  California  Illegal  Alien  Act,   and  does  not 
necessarily  represent  the  views  of  the  Departrrent  of  Healti  find  Hunan 
.jervices  in  \/;iich  I  serve  or  tliose  of  tJie  President  or  tlie  Acrtunistraticxi, 

hs  you  can  see,  however,   I  am  concerned  t;iat  scne  oZ  tne  testiirony 
wliich  your  subccrmittee  has  received  in  op;XDsition  to  the  enactriient  of 
employer  sanctions  has  l^een  misguided,   particularly  in  so  far  as  seme 
iiave  actorpted  to  suggest  tiat  .tt/  legislation  somehav  indicates  that 
tiiiployer  saiictions  are  not  advisalie.   In  iact,   tlie  rever.^e  is  true,   in 
ray  o[)inion.  Eirp layer  sanctions  are  not  only  advisable  but  are  essential 
xf  tie  integrity  of  tlie  purpose  of  H.R.    1510  is  to  !)e  maintained  and 
carried  out. 

Let  nie  eirpress  my  appreciation  to  you  for  the  courtesy  of  your 
staff,  [jarticularly  .'•'or.   Peter  Levinson,   and  tie  staff  of  ConcrossiTian 
Dan  liUngrcn,  particularly  Kevin  Holtzhaug!i,   in  sugvjcsting  that  I  testify 
and  in  making  the  arrangements  for  you  to  receive  tie  attached  statcnent. 


Dixon  7umett 
attac'inent 
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STAIE'DilTr  BY  DIXCN  T^RiETT 

Formsr  Meinber 
California  State  Assenibly 
and  author  of 
The  California  Illegal  PJlen  Act 


Subccrmittee  on  Immigration,  RBfugees  and  International  Lai/ 

March  14,  1983 


:Ar.   Cnairman  and  i>lenibers  of  the  SubccmLttee : 

Thami  you  for  the  c^portunity  to  sutmit  this  stateinent  on  an  im- 
portant National  issue  on  which  I  have  had  some  e:merience.  My  perspective 
is  perhaps  unique  amonj  your  vn.tnesses  to  date.  In  the  early  1970s,  as  a 
itonber  of  tte  California  State  Assenbly,  I  was  tlie  author  of  the  so-called 
Illegal  Alien  Act.  It  vas  the  first  law  of  its  kind  in  a  major  industrial- 
ized state.  It)  say  that  the  subject  natter  was  as  oontroversial  then  as  it 
is  for  you  today  is  to  describe  the  atmosphere  in  mild  tones.  I  know  of  no 
other  issue  about  wliich  the  old  scying,  "Politics  makes  strange  bedfellows" 
is  more  appropriate. 

Please  consider  that  the  ccxOTents  made  here  represent  my  avn  cpinicn 
based  on  my  experience  and  do  not  represent  the  vi&vs,  necessarily,  of  the 
Department  of  liealth  and  Human  Services  in  v/hich  I  nw  serve  or  tlie  Presi- 
dent or  the  Administration. 


I  have  been  told  that  sctne  who  have  testified  before  your  subocr.imittee 
have  suggested  that  the  California  Illegal  Alien  Act  (Amett  Lav^  and  simlar 
laws  wliich  follov-ed  in  other  states,  scmehow  tend  to  prove  that  sanctions 
against  etiployers  \i*io  hire  illegal  aliens  (or  undocunent£xa  vxjrkers)  don't 
\'K>rk.   Tliey  have  suggested  that  the  experience  in  individual  states  argues 
against  including  employer  sanctions  in  congressional  bills  under  consider- 
ation. Sucli  conclusions  are  a  distortion  of  tlie  facts,  at  least  in  California, 
and  have  no  substantial  evidence  whatsoever  to  support  them. 
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The  fact  of  the  natter  is  that  in  California  the  law  was  not  ever 
given  a  chancje  to  worlc  at  eill.  It  was  enjoined  fron  beoouing  law  hy  the 
ooorts  after  it  was  signed  by  the  Governor  (the  sane  nan  who  is  new  Presi- 
aent  of  the  United  States)  .  After  the  signing,  the  State  Division  of  Labor 
law  Enforcertvent  prepared  a  set  of  regiilations  (and  even  suLmitted  tnem  to 
tlie  courts) ,  but  the  courts,  exercising  not  unanticipated  caution,  ruled 
that  Federal  preemption  prevailed  even  though  the  California  law  was  solely 
an  anxsndment  to  the  Labor  Code  and  attatpted  no  intrusion  into  the  immigra- 
tion field. 

After  the  oourts'  rulings,  the  law  remained  in  a  state  of  legal  limbo 
until,  five  years  later,  the  United  States  Supreme  Court  rviled  that  indivi- 
dual states  did,  in  fact,  iiave  the  right  to  enact  changes  in  their  am  labor 
laws  regulatir^  undocunented  workers.  In  so  doing,  the  Suprane  Court  remanded 
the  matter  to  ore  of  the  courts  of  original  jurisdiction  (tiie  Municipal 
Court  in  Santa  ;teria,  California)  for  a  final  determination  of  ocnpatibility 
with  Federal  labor  law  language.  Tiie  original  court  has  never  made  the  final 
determination,  hovever,  because  the  plaintiff  (a  California  fanm.orker  and 
member  of  the  United  Farr.ivorliers  Union)  could  not  be  found  and  no  State  or 
County  ofi;icial  \/ds  willing  to  act  before  tlie  court  in  liis  stead.  In  addition, 
tlie  California  political  landscape  had  changed  in  tlie  intervening  period  and 
sere  of  those  \/iio  are  su^^cesting  bo  you  nov/  tiiat  tiio  Califoi-iia  lav;  didn't 
vorl:  \Aire  tiose  v;ho  liad  caT»2  to  po.'er  aiid  v. 'ere  busy  imurinj  tliat  fie  Calif- 
ornia lav;  navcr  "nad  a  chance  to  \>rark. 

It  is,  peniaps,  significant  to  note  tliat  frct.i  tic  time  Oie  Governor 
signed  tie  so-called  Illegal  Alien  Bill  into  law  bo  tlx:  time  tiiat  tie  first 
court  ruled  on  tiie  issues  of  vagueness  and  constitutionality,  tiere  appeared 
to  be  a  major  diminution  in  the  nup'^ers  of  tiose  illegally  crossing  tlie 
'Lurders  into  California  from  the  Souti.  Such  was  the  testij>>ony  of  tie  man 
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then  in  charye  of  tie  Soutliem  California  Peaion  of  the  IrtiTusaration  and 
Waturalization  Service.  At  the  time,  he  brought  recorcSs  and  figuras  to 
substantiate  his  claim,  but  the  California  Asserbly  does  not  keep  records 
of  such  testUTony  as  you  do,  so  his  notes  would  have  to  be  retrieved  fron 
EB  regional  files,  if  available.  As  part  of  that  testiraony,   IIS  officials 
concluded  that  it  was  the  sanction  against  employers,  contained  in  tlie 
California  lav/,  that  caused  sufficient  concern  anicng  those  viio  made  their 
livir^  at  trafficking  in  illegal  inmigration  and  anoig  enployers  \>ell  kna.vn 
for  hirii^  large  numbers  of  undocumented  v^rkers  that  tie  effect  of  redir- 
ecting the  "traffic"  to  other  states  was  immediate! 

Such  fleeting  testirtony    (no  matter  how  autlioritative)   may  not  be  solid 
evidence  tiiat  sanctions  against  erployers  are  wholly  effective.  But  neither, 
hcn'^ever,   is  t>e  fact  thac  tne  sanction  required  in  Ccilifomia  was  never 

tried  evidence  tliat  sanctions  dD  not  \irork  or  have  any  practical  obstacles 
that  cannot  be  overccre.  In  fact,   I  believe,  as  I  did  over  ten  years  ago,  tliat 
no  law  addressing  this  issue  can  be  viiolly  effective  without  e::\?loyer  sanctioA 
It  is  abundantly  clear  tiat  tiie  very  purpose  for  most  of  tnose  who  enter  the 
United  States  illegally  is  to  gain  enploymant.   Scraetimes,  in  order  to  get  here, 
they  suhniit  themselves  to  major  human  hardship  and  indignity.  Often,  once 
here,  they  are  subject  to  conditions  of  errploiT.ient  not  tolerated  elsev/nere 
in  our  Nation.   If  the  attraction  for  those  \/io  come  here  illegally  is  removed 
or  substantially  reduced,   then  tie  traffic  in  illegal  aliens  \;ill  dlndnish. 
Tiiis  cannot  be  done  witiout  employer  sanctions  in  the  law.  Anything  else  is 
a  fiction  perpetrated  by  those  who  v«uld  prefer  no  law  at  all. 


V.liile  there  are  otiier  facats  of  this  issue  which  are  part  of  your  pur- 
view upon  v.-hich  I  an  beopbed  to  OOTTiient,   I  have  restricted  nry  statement  to 
tiat  wiiich  concerns  e.tployer  sanctions.  !lCT./ever,  I  would  beg-  tia  iniulgenoe 
of  tie  saboaTTTU-ttee  to  add  b.'o  footnotes: 
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1.  Ito  \.hatever  extent  an  article  '.written  )y/    Is.  Kitty  Calavita,  a 
vioitiny  profe33or  at  L>an  Diego  at  tie  tii.ie  she  vnnote  t'le  article,  is  used 
as  iixlicating  intent  \7ith  respect  to  the  legislation  I  authored  as  a  part 
of  testiinony  before  tlie  subcarmittee,  I  would  as):  that  the  mtribers  not 
acceot  indicated  ocnclusions  therefrcm  without  reading  the  article.  I 
assistwa  ;is.  Calavita  in  her  research;  ray  files  were  made  available  to 
her.  She  wrote  a  fine  nonograph,  \«11  researched  in  the  best  academic 
tradition.  I  do  not  agree  with  all  her  conclusions,  but  her  monogr^h 
does  not  su-jgest  that  esnployer  sanctions  do  not  work.  In  fact,  she  is 
quite  precise  about  the  history  of  tlie  Amett  len.^.   VJhat  she  does  show  v/ith 
eiccuracy  and  detail  is  that  I  and  ray  oollegues  fully  recognized  the  inade- 
quacy of  a  state  acting  alcne  on  this  issue  and  that  there  \i7as  never  a 
doubt  in  our  minds  (or  that  of  the  Governor,  new  President)  that  Federal 
law  was  preferable.  In  further  fact,  that  is  v*iat  I  saiu  before  "Ir.  Rodino's 
suLootmiittee  over  ten  years  ago  at  the  time  tliat  "Ir.  Rodino  was  offering 
his  legislation  on  the  same  subject. 

2.  My  oval  familiarity  with  this  issue,  along  v/ith  my  later  four  years 
of  service  on  the  Ccmidssion  of  the  Calif omias,  leads  me  to  believe  that 
this  !tetion,  acting  in  good  faith  as  I  believe  you  will,  cannot  fully 
address  this  matter  witliout  the  help  and  support  of  other  nations,  particu- 
larly Mexico.  Mexico  has  tremendous  population  burdens  and  unerqploymant 
pressures.  Ifo  modem  President  of  Mexico  can  act  as  an  enforcement  agent 
on  the  "-lexican  side  of  t}ie  "Jborder  for  a  law  enacted  solely  in  the  United 
States.  There  are  over  60  million  people  in  Mexico,  half  of  whan  are  under 
the  age  of  fifteen.  By  the  turn  of  the  century  there  will  be  100  million 
people  in  Mexico  and  still  half  v;ill  be  under  fifteen.  Unemployment  is 
rampant  in  spite  of  ns.'i  natural  resource  discoveries.  The  pressures  are  in- 
tense; thus,  what  is  done  here  in  this  country  cannot  be  done  in  a  vacuum. 
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Tills  is  not  to  say  tiat  tiie  Conyress  cannot,  and  ought  not,  enact  that  leiw 
vAiich  is  deemed  rnost  beneficial  to  the  United  States.  I  hope  you  do  move 
forward  with  speed,  but  I  also  hope  that  ocnpassion  and  understanding  will 
motivate  you  to  instruct  officials  elsewiere  in  our  govenment  to  engage 
their  counterparts  in  ;>lexioo  and  other  countries  to  brin^  about  loutual 
agreanent  so  that  tlie  interests  of  our  neighbors  and  their  pecole  are 
served  as  well. 
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131  Van  Ness  Centre 
4301  Conn.  Ave. ,  N.W. 

WMhington,  O.  C.  2000  8 


NATIONAL  CHINESE  WELFARE  COUNCIL 


Washington  Office 

T»l«phon«:  (202)  686-I638 


Karch   30,    1983 


Honorable  Romano  L.   Kazzoli 

Chairman 

Subcommittee  on  Immigration,  Refugee 

and  International  Law 
U.  S.  House  of  Representatives 
Washington,  D.  C.  20515 

Dear  Representative  Mazzolii 

I  have  the  honor  to  submit  for  the  record 
of  your  Subcommittee  a  copy  of  the  comments  and 
suggestions  of  the  National  Chinese  Welfare 
Council  to  Bill  H.  R.  1510  on  immigration 
reform  and  control. 

Your  favorable  consideration  of  our 
position  will  be  greatly  appreciated. 


With  high  esteem. 


Sincerely  yours. 


^-1  %L 

T.  L.  Tsui 
Executive  Secretary 
Washington  Office 


Enclosure 
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NATIONAL  CHINESE  WELFARE  COUNCIL 

COMMENTS  AND  SUGGESTIONS  TO  THE  BILLS  INTRODUCED 
BY  REPRESENTATIVE  MAZZOLI  (H.R.  1510  on  February 
17,  1983)  AND  SENATOR  SIMPSON  (S.  529 .February 
14,  1983),  WHICH,  IF  ENACTED,  WILL  BE  KNOWN  AS  SHE 
'IMMIGRATION  REFORM  AND  CONTROL  ACT  OF  1983' 

The  National  Chinese  Welfare  Council  is  a  nation-wide 
organization,  incorporated  in  Washington,  D.C. ,  in  1957. 
It  is  not  a  welfare  organization'  generically  speaking. 
It's  purpose  is  solely  for  the  promotion  of  the  well  being 
of  Chinese  Americans  and  Chinese  nationals  in  the  United 
States.   The  membership  consist  of  the  Chinese  Consolidated 
Benevolent  Associations  or  similar  organizations  in  all  the 
cities  in  this  Country.   The  Chinese  Consolidated  Benevolent 
Association  in  each  and  every  principal  city  in  this  Country 
is  the  umbrella  organization  of  the  Chinese  organizations  in 
the  local  American  community,  such  as  Hoy  Sun  Ning  Yung  Bene- 
volent Association,  Yeong  Wo  Benevolent  Association,  Sue 
Hing  Benevolent  Association,  and  so  forth. 

The  National  Chinese  Welfare  Council  is  in  favor  of  the 
legislation  to  permit  adjustment  of  status  of  certain  entrants 
before  January  1,  1980,  and  the  creation  of  special  quotas 
for  the  immigration  investors.   However,  the  Council  opposes 
the  elimination  of  quotas  of  certain  children  of  permanent 
resident  aliens,  and  brothers  and  sisters  of  American  citizens. 
It  is  also  against  the  retention  of  colonial  quota  of  600  per 
year  for  Hong  Kong  native  citizens. 

I,   The  Council  is  in  favor  of  Title  III  -  Legalization, 
Section  301(a)  ..."Adjustment  of  Status  of  Certain  Entrants 
Before  January  1,  1980,  to  That  of  Person  Admitted  for  Temp- 
orary or  Permanent  Residence": 

(a)  Section  24 5A  (a),  an  alien  who  establishes  that  he 
entered  the  United  States  prior  to  January  1.  1977,  and  has 
resided  continuously  in  the  United  States  in  an  unlawful  status 
since  January  1,  1977,  can  adjust  his  status  to  a  lawful  perma- 
nent resident  status. 

It  must  be  noted  at  this  point,  that  in  his  Bill,  H.R. 
6514  introduced  in  the  97th  Congress  on  May  27,  1982,  Mr. 
Mazzoli  proposed  the  date  'prior  to  January  1,  1978  instead 
of  January  1,  1977,  in  the  present  Bill,  H.R.  1510.   The 
Council  recommends  the  retention  of  the  date,  January  1, 
1978. 

(b)  Section  245A  (b) ,  an  alien  who  establishes  that  he 
entered  the  United  States  prior  to  January  1,  1980,  and  has 


1396 


resided  continuously  in  the  United  States  in  an  unlawful 
status  since  January  1,  1980  can  adjust  his  status  to  that 
of  an  alien  lawfully  admitted  for  temporary  residence. 

Furthermore,  the  Attorney  General,  in  his  discretion 
and  under  such  regulations  as  he  may  prescribe,  may  adjust 
the  status  of  any  alien,  who  had  acquired  lawful  temporary 
resident  status,  to  that  of  an  alien  lawfully  admitted  for 
permanent  .residence ,  if  the  alien  applies  for  such  adjust- 
ment during  the  six-month  period  beginning  with  the  thirty- 
seventh  month  that  begins  after  the  date  the  alien  was 
granted  such  temporary  resident  status. 

Again,  it  must  be  noted  in  his  Bill  of  1982,  Mr.  Mazzoli 
proposed  'beginning  with  the  twenty-fifth  month',  instead 
of  the ' thirty-seventh  month'  as  set  forth  in  his  present  Bill. 
The  Council  recommends  the  retention  of  the  date  'twenty- 
fifth"  month. 

This  Title  -  Legalization  will  grant  amnesty  and  lawful 
status  to  many  illegal  aliens  in  the  United  States,  and  help 
resolve  a  serious  problem  that  has  not  been  solved  for^many 
years . 

II.   For  the  past  four  or  five  years,  the  Council  has  been 
proposing  the  creation  of  special  quotas  for  the  immigration 
of  foreign  investors  to  be  admitted  into  the  United  States 
for  permanent  residence,  regardless  of  place  of  birth,  of 
color,  race  or  creed,  as  an  investor  will  establish  and 
increase  our  foreign  trade,  stimulate  our  economy,  create  jobs, 
and  so  forth.   Now  Senate  Bill,  S.  529,  under  Title  II,  Reform 
of  Legal  Immigration,  Fart  A  -  Immigrants,  Sec.  202.  Preference 
and  nonpreference  allocation  systems,  has  established  a  new 
preference  category  for  investors.'  Qualified  immigrants  who 
have  invested,  or  established  to  the  Attorney  General  their 
intention  to  invest,  substantial  capital  (in  an  amount  set  by 
the  Attorney  General  and  not  less  than  $250,000.00)  in  an 
enterprise  in  the  United  States  of  which  the  alien  will  be  a 
principal  manager  and  which  will  benefit  the  United  States 
economy  and  create  full-time  employment  for  not  fewer  than 
four  eligible  individuals,  other  than  the  spouse  or  children 
of  such  immigrant  shall  be  allocated  visas. 

Ill  We  oppose  to  the  retention  of  the  colonial  quota, 
which, we'believe,  is  discriminatory.   The  colonial  quota  was 
originally  directed  at  the  colonies  in  the  Caribbean  so  that 
tlie  blacks  would  be  restricted  from  immigrating.   Since  1952, 
most  of  the  colonies  have  become  independent  nations.   However, 
the  colonial  quota  of600  per  year  for  Hong  Kong  continues  to  be 
in  effect,  and  has  been  over-subscribed,  thus  causing  a  backlog 
of  up  to  17  years.   The  Council  recomends  an  increase  of  the 
Hong  Kong  quota  to  3,000,  and  the   natives  of  Hong  Kong  be 
allowed  to  use  the  unfilled  quota  of  the  United  Kingdom. 
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IV.   The  Council  is  in  favor  of  Updating  registry  date 
to  January  1,  1973,   See  H.R.  1510,  page  85,  Line  19: 
"Sec.  302. (a)  Section  249  (8  U.S.C.  1259)  is  amended  -(1)  by 
striking  out  "June  30,  1948"  in  the  heading  and  inserting  in 
lieu  thereof  "January  1,  1973",  and   (2)  by  striking  out 
"June  30,  1948"  in  paragraph  (a)  and  inserting  in  lieu  thereof 
"January  1,  1973".  (b)  The  item  in  the  table  of  contents 
relating  to  section  249  is  amended  by  striking  out  "June  30, 
1948",  and  inserting  in  lieu  thereof  -  "January  1,  1973". 

V,   The  Council  opposes  the  amendment  of  Section  203 
o£    the  Immigration  and  Nationality  Act,  relating  to  spouses  and 
children  of  permanent  resident  aliens,  and  brothers  and 
sisters  of  American  citizens. 

Senate  Bill,  S.529,  proposes  that  all  children  of  permanent 
resident  aliens,  over  the  age  of  21  years,  who  do  not  have  an 
established  priority  date  under  Section  203(a)(2)  of  the  Irotni- 
ration  and  Nationality  Act,  and  all  brothers  and  sisters  of 
citizens  of  the  United  States,  that  do  not  have  a  priority  date 
established  under  Section  203(a)(5)  of  the  Act,  prior  to  May 
27,  1982,  shall  no   longer  be  eligible  and  can  no  longer  enjoy 
the  preference  allocation  for  family  reunion  under  the  immigration 
laws  of  the  United  States. 

If  we  were  to  look  into  the  history  of  the  immigration  in 
the  United  States,  our  adult  children  and  our  brothers  and  sisters 
were  always  considered  our' close  blood  kin.   The  concept  of 
universal  love  of  men,  blood  kinship  has   a  special  spot  in  our 
hearts.   Our  Immigration  laws  have  always  recognized  this  finest 
concept  of  man.   All  mankind  has  the  natural  desire  for  reunifi- 
cation of  the  rest  of  the  members  of  their  family.   Now  why  this 
sudden  change?   Does  time  dilute  our  relationship  between  us  and 
our  adult  children?   Does  time  dilute  our  relationship  between 
ourselves  and  our  brothers  and  sisters?   Have  our  values  changed? 

To  disturb  Sections  203(a)(2)  and  203(a)(5)  of  the  Immigration 
and  Nationality  Act  is  a  grave  error.   To  do  so,  would  inadvertently 
CQivey  to  the  rest  of  the  world  that  America  has  changed  its  value 
of  family  concept. 

It  must  be  further  noted  that  in  the  proposed  legislation. 
Preference  Allocation  for  Family  Reunification  Immigrants,  in  the 
2nd  and  4th  (formerly  5th  preference)  preference  categories  has 
set  forth  the  cut  off  date,  as  of  May  27,  1982,  had  received 
approval  of  a  petition  made  on  their  behalf  for  preference  status 
by  reason  of  the  relationship  described  in  subsection  (a)(2)  and 
(a)(5)  as  in  effect  on  such  date.  To  use  this  date  is  not  only 
unjust,  but  it  violates  the  basic  concept  of  our  laws.   A  careful 
examination  of  the  visa  petition  sections  of  the  main  offices  of 
the  Immigration  and  Naturalization  Services  at  San  Francisco,  Los 
Angeles,  New  York,  and  so  forth,  will  show  a  large  back  log  of 
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present  5th  preference  visa  petition  cases.   These  offices  due  to 
lack  of  personnel  or  based  on  policies,  first  work  on  cases  that 
have  immediate  visa  numbers  available,  such  as  non-quota  cases  - 
spouses  and  minor  children  of  citizens  of  the  United  States,  and 
parents  of  American  citizens.   The  present  5th  preference  cases  of 
persons  born  in  China  or  the  Philippines,  as  their  priority  dates, 
are  based  on  the  filing  dates,  and  not  the  dates  of  approval,  and 
it  normally  takes  about  four  or  five  years  time  before  each  of  the 
prospective  immigrant's  turn  will  be  reached  under  the  quota,  and 
so  these  cases  are  usually  set  aside.   Therefore,  it  is  quite  normal, 
during  the  past  few  years,  that  when  a  person  inquires  about  his 
pending  5th  preference  visa  petition  for  his  brother  or 
sister,  the  answer  is,  "  What  is  your  hurry?   You  do  not 
have  to  worry.   The  priority  date  is  based  on  the  date 
that  your  visa  petition  was  filed  with  this  office,  and 
not  the  date  of  approval  of  the  petition.   If  we  approved 
the  petition,  it  is  forwarded  to  the  American  Consulate 
abroad,  and  it  just  remains  in  that  office  until  the 
priority  date  is  reached." 

H.R.  5872  and  S.2222,  introduced  by  Representative 
Mazzoli,  and  Senator  Simpson  on  March  17,  1982;  and  were 
re-introduced  to  the  House  of  Representatives  and  Senate 
as  H.R.  1510  and  S.  529, respectively ,  this  year.   After 
the  Bills,  H.R.  5872  and  S.  2222  were  introduced,  hundreds 
and  hundreds  of  people  have  been  flooding  to  the  Offices 
of  the  Immigration  and  Naturalization  Service  to  file 
visa  petitions  for  their  brothers  and  sisters.   Are  we  to 
say  that  because  the  1982  bills  had  a  cut  off  date  of  March 
1,  1982;  and  the  present  S.  529  has  a  cut  off  date  of  May 
27,  1982,  that  the  Immigration  and  Naturalization  Service 
after  receiving  the  visa  petitions,  should  merely  set  ther 
aside,  doing  nothing  further,  and  just  wait,  then  upon 
passage  of  the  bill  to  throw  the  petitions  in  the  waste 
paper  baskets.   Of  course  not.   The  Service  must  work  and 
adjudicate  these  petitions,  and  if  possible,  clear  them 
out  as  fast  as  they  are  received. 

The  Council  recommends  that  the  beneficiary  of  a  visa 
petition  submitted  and  filed  with  the  offices  of  the  Immigration 
and  Naturalization  Service,  pursuant  to  the  provisions  of  Sections 
203(a)(2)  and  203(a)(5)  of  the  Immigration  and  Nationality  Act, 
prior  to  the  date  of  the  enactment  of  the  Immigration  Reform  and 
Control  Act  of  1983,  upon  approval  of  the  visa  petition  made  on 
his  or  her  behalf,  shall  enjoy  all  the  benefits  under  the  provis- 
ions of  said  Immigration  and  Nationality  Act. 


VI.  We  are  also  under  duty  to  oppose  the  particular  section 
of  the  Bills  which  impose  civil  and  criminal  sanctions  on  employers 
of  aliens  unauthorized  to  work,  for  the  following  reasons: 

1.  It  brings  home  to  us  a  memory  of  those  early  days  when 
Caucasian  Americans  in  California  violently  rejected  Chinese  as 
workers.  This  page  in  the  History  of  California  is  one  that  no 
American  can  be  proud  of  today. 
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2.  It  creates  new  operational  difficulties  for  Chinese 
American  merchants.   A  desire  to  help  out  the  financially  distress- 
ing young  scholars  in  pursuit  of  higher  education  in  this  country 
is  natural  and  admirable.   Chinese  scholars  have  made  substantial 
contributions  toward   progress  in  the  field  of  science  and  tech- 
nology. 

3.  It  affects  the  chances  of  Americans  of  Oriental  origin 
seeking  legitimate  employment.   The  general  public  are  not  experts 
in  the  field  of  immigration  laws,  and  cannot  distinguish  one  paper 
from  the  other.   To  obtain  the  necessary  information  from  the 
Immigration  and  Naturalization  Service  would  take  months.   In  the 
meantime,  the  position  will  be  filled  by  another  applicant. 

Dated:   March  22,  1983. 
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March    16,    1983  ^ 

MEMORANDUM 

TO:     House  Judiciary  Committee  / 

FROM:    American  Civil  Liberties  Union 

RE:      Civil  Liberties  and  the  Undocumented  Alien; 
The  Case  for  Legalization 

"The  existence  of  a  large  illegal  migrant 
population  within  our  borders  violates  the 
basic  concept  that  we  are  a  nation  under  law 
and  this  cannot  be  tolerated.   The  costs  to 
society  of  permitting  a  large  group  of  persons 
to  live  in  an  illegal  status  are  enormous. 
Society  is  harmed  every  time  an  undocumented 
alien  is  afraid  to  testify  as  a  witness  in  a 
legal  proceeding  —  which  occurs  even  when  the 
alien  is  the  victim  —  to  report  an  illness 
that  may  contribute  a  public  health  hazard  or 
disclose  a  violation  of  U.S.  labor  laws."  \/ 

The  plight  of  the  undocumented/illegal  alien  poses  one  of 
the  most  difficult  dilemmas  in  the  debate  over  immigration 
reform.   Variously  estimated  at  between  3.5  and  6  million 
persons,  and  growing  at  an  annual  rate  of  one-quarter  to  one- 
half  million  new  individuals,  2/  the  existence  of  a  large  and 
expanding  "shadow  class"  of  persons  outside  the  law  presents 
major  contradictions  for  a  democratic  society.   In  practical 
terms,  the  solution  to  the  problem  will  involve  significant 
economic  and  political  considerations.   Moreover,  it  will  also 
involve  an  important  rights  and  liberties  dimension. 

The  inability  of  the  undocumented  alien  to  avail  himself 
of  the  law's  protections  for  fear  that  its  punishments  will 
also  be  felt  in  the  form  of  swift  deportion  from  the  United 
States,  has  created  a  class  of  persons  for  whom  basic  civil 


1401 


liberties  and  civil  rights  have  little  meaning.   Yet,  because 

of  their  seamless  involvement  in  critical  economic  and  social 

aspects  of  American  life,  the  exclusion  of  undocumented  aliens 

from  the  body  politic  also  has  a  corrosive  impact  on  rights 

and  liberties  of  citizens  and  permanent  resident  aliens;  immediate 

examples  come  to  mind  within  the  criminal  justice  system, 

labor-business  relationships,  public  education  and  public 

health  areas.   The  resolution  of  the  dilemma  of  the  undocumented 

alien  has  become  one  of  the  major  civil  liberties  issues  of 

our  time. 

The  problem  of  illegal  migration  to  the  United  States  is 
complex.   The  Select  Commission  on  Immigration  and  Refugee 
Policy  characterized  the  problem  as  the  single  most  pressing 
issue  it  faced  during  its  deliberations.   For  the  undocumented 
alien,  the  benefits  of  migration  to  the  United  States  usually 
distill  into  basic  and  compelling  considerations:  opportunities 
for  employment,  family  reunification,  excercise  of  individual 
freedoms  not  permitted  at  home,  and  for  some,  escape  from 
political  persecution.  The  United  States  remains  a  magnet  for 
both  economic  and  political  refugees,  an  historical  fact  dating 
back  to  the  founding  of  the  country. 

In  seeking  a  solution  to  the  present  undocumented  alien 

problem,  policy-makers  have  concluded  that  only  three  realistic 

options  exist.   Diego  C.  Asencio,  Secretary  for  Consular  Affairs, 

Department  of  State  presented  the  considerations  most  bluntly  3/: 

Careful  analysis  shows  that  there  are  three, 
and  only  three  possible  courses  of  action  to 
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deal  those  who  are  already  here:  (1)  ignore 
the  situation  allowing  illegals  to  remain  in 
their  current  status  because  of  inadequate 
enforcement  of  present  law  while  their  numbers 
grow;  (2)  massively  round  up  and  deport  those 
•  here  illegally;  and  (3)  devise  a  procedure 
through  which  to  legalize  those  who  have 
established  themselves  in  the  United  States. 

The  first  option  would  prove  destructive  in  the  long- 
term;  the  second  option  would  prove  wholly  unacceptable  on 
civil  liberties  grounds.   As  the  Select  Commission  noted, 
attempts  at  massive  deportation  would  be  destructive  of  domestic 
liberties,  costly,  likely  to  be  challenged,  and  in  the  end, 
ineffective. 

The  last  time  in  United  States  history  when  such  a  massive 
deportation  effort  occurred  was  in  the  mid-1950s  when  the 
Immigration  and  Naturalization  Service  (INS)  expelled  or  depor- 
ted more  than  one  million  aliens.   This  was  done  at  tremendous 
costs  in  terms  of  both  money  and  personnel.   More  importantly, 
it  violated  the  civil  liberties  and  rights  of  many  Mexican 
Americans  who  were  rounded  up  illegally  for  forcible  reparation 
to  Mexico.   Such  an  effort  would  not  be  tolerated  today. 

Hence,  legalization  —  accompanied  by  a  more  effective 
enforcement  mechanism  --  is  the  only  viable  solution  for  the 
undocumented  alien  population.   Legalization  of  the  undocumented 
is  not  an  "amnesty"  as  is  often  implied.   The  thrust  of  the 
proposal  is  guided  by  principles  supporting  the  rule  of  law, 
not  "forgiveness"  of  the  illegal  alien. 

Through  a  legalization  program,  the  government  seeks: 
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.To  eliminate  the  illegal  subclass  now  present 
in  the  United  States,  a  situation  which  results 
in  the  exploitation  of  this  segment  of  society 
and  the  depression  of  U.S.  wages  and  working 
conditions. 

Qualified  aliens  would  be  able  to  contribute 
more  to  U.S.  society  once  they  come  into  the 
open.  Most  illegal  aliens  are  hard-working, 
productive  individuals  who  already  pay  taxes 
and  contribute  their  labor  to  this  country. 
Any  adverse  impact  of  their  presence  in  the 
economy  has  already  been  absorbed; 

.To  concentrate  the  limited  enforcement  resources 
of  the  Immigration  and  Naturalization  Service 
on  new  illegal  entry  or  visa  abuse. 

Legalization  would  enable  the  INS  to  target 
its  enforcement  resources  on  new  flows  of 
illegal  aliens,  and  avoid  devoting  limited 
investigative  resources  to  cases  which  involve 
aliens  who  claim  equities  under  the  law;  and 

.To  allow  dependent  employers  to  continue  to 
use  this  labor  force  lawfully.  4/ 

Legalizing  the  undocumented  alien  advances  the  protection 
of  civil  liberties  and  civil  rights. 

Civil  liberties  interests  can  be  found  in  at  least  two 
elements  of  the  supporting  rationale  for  a  broad  legalization 
program.   One  major  interest  involves  the  broad  concept  of 
equality  before  the  law.   Another  interest  involves  the  right 
to  freedom  of  belief,  expression  and  association  in  the  context 
of  labor-business  relationships. 

Affirmative  Civil  Liberties  Interest  in  Promoting  Equitable 
Access  to  Public  Benefits  for  Undocumented  Aliens 

The  right  of  aliens  to  receive  various  kinds  of  public 
benefits  is  in  flux.  For  aliens  who  are  "lawfully  admitted 
for  permanent  residence,"  the  trend  is  clearly,  although  not 
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absolutely,  to  strike  down  the  barriers  against  their  right 

to  receive  government  benefits  at  the  state  level.  The  primary 

vehicle  for  this  effort  has  been  the  Equal  Protection  Clause 

of  the  Fourteenth  Amendment.   In  Sugarman  v.  Dougall ,  413 

U.S. 634  (1973),  the  Supreme  Court  invalidated  on  equal  protection 

grounds  a  New  York  law  restricting  lawful  resident  alien 

participation  in  certain  benefit  programs.   But,  in  Graham  v. 

Richardson,  403  U.S.  365  (1972),  the  Court  upheld  similar 

restrictions  on  federal  programs.   The  Court  reasoned  that 

because  the  Constitution  grants  the  Congress  plenary  authority 

in  immigration  matters,  it  enjoys  greater  latitude  than  the 

states  in  regulating  the  presence  of  resident  aliens. 

For  aliens  who  are  in  the  United  States  illegally,  the 

statutes  and  policies  are  mixed.   The  right  to  certain  governmental 

benefits  -  for  example,  police  and   fire  protection  -  seems 

axiomatic  with  the  constitutional  protection  of  life,  liberty 

and  property.   So  too  would  the  right  of  an  indigent  alien  to 

receive  life-saving  benefits  such  as  emergency  hospitalization 

and  medical  treatment,  generally  provided  by  local  governments. 

In  recent  decisions  the  Court  has  further  extended  the  protections 

of  the  Equal  Protection  Clause  by  requiring  access  to  publicly 

financed  education  for  the  children  of  illegal  aliens,  Plyer 

V.  Doe,  457  U.S.  ,  50  U.S.L.W.  4650  (June  15,  1983).   In 

Plyer  the  Court  made  clear  that  undocumented  aliens  are  "persons" 

within  the  meaning  of  the  Fourteenth  Amendment: 

Appellants  argue  at  the  outset  that  undocumented 
aliens,  because  of  their  immigration  status. 
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ace  not  "persons  within  the  jurisdiction"  of 

the  State  of  Texas,  and  that  they  therefore 

have  no  right  to  the  equal  protection  of  Texas 

law.   We  reject  this  argument.   Whatever  his 

status  under  the  immigration  laws,  an  alien  is 

surely  a  "person"  in  any  ordinary  sense  of  that 

term.   Aliens,  even  aliens  whose  presence  in 

this  country  is  unlawful,  have  long  been  recognized 

as  "persons"  guaranteed  due  process  of  law  by 

the  Fifth  and  Fourteenth  Amendments.   Shaughnessy 

V.  Mezei,  345  U.S.  206,  212  (1953);  Wong  Wing 

V.  United  States,  163  U.S.  228,  238  (1896); 

Yick  Wo  V.  Hopkins,  118  U.S.  356,  369  (1886). 

Indeed,  we  have  clearly  held  that  the  Fifth 

Amendment  protects  aliens  whose  presence  in 

this  country  is  unlawful  from  invidious  discrimination 

by  the  Federal  Government.   Mathews  v.  Diaz, 

426  U.S.  67,  77  (1976)  . 

The  analysis  extending  state  benefits  to  a  resident  alien 
or  undocumented  alien  population  has  so  far  generally  not  been 
followed  by  the  Congress.   Thus,  Congress  has  restricted  or 
otherwise  regulated  the  access  of  undocumented  aliens  to  various 
public  benefits  sponsored  by  the  federal  government,  including 
food  stamps  (see.  Food  Stamp  Act  Amendments  of  1980,  7  U.S.C. 
Sec.  2015(f)  and  7  C.F.R.  Sec.  273.4);  indigent  legal  services 
representation  (see,  Continuing  Resolution  H.J.  Res.  599,  Oct. 
1,  1982);  school  lunches  (Omnibus  Budget  Reconcilliation  Act 
of  1981,  P.L.  97-34,  Sec.  803);  and  Aid  For  Dependent  Children 
(AFDC)  programs  (Social  Security  Act,  Sec.  402(a),  42  U.S.C. 
Sec.  602(a)  (33),  as  amended  by  the  Omnibus  Budget  Reconcilliation 
Act,  P.L.  97-34,  Sec.  2320). 

These  restrictions  reflect  a  congressional  intent  to 
restrict  social  benefits  to  persons  who  are  citizens  or  who 
entered  the  country  legally.   The  only  implication  one  may 
draw  from  these  restrictions  is  that  the  Congress  believes 
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that  undocumented  aliens  contribute  little  in  taxes  to  support 
the  general  economy  and/or  is  a  drain  on  services  disproportionate 
to  their  contribution. 

The  evidence  from  studies  prepared  for  the  Select  Commission 
refutes  both  suppositions.   This  research  suggests  that  there 
is  generally  low  use  of  social  services  by  undocumented  aliens 
for  reasons  such  as  those  previously  mentioned,  as  well  as 
fear  of  deportation  if  the  alien  applies  for  the  program. 
Moreover,  these  same  studies  suggest  that  payment  of  federal 
and/or  state  taxes  by  undocumented  aliens  "may  more  than  offset 
the  cost  of  providing  health  care  and  other  social  services. "5/ 
The  denial  of  benefits  necessay  to  the  basic  sustenance  of 
life  of  some  persons,  while  comparable  benefits  are  afforded 
by  government  to  others,  has  constitutional  significance  insofar 
as  the  requirements  of  equal  protection  and  due  process  are 
concerned. 

Affirmative  Civil  Liberties  Interest  in  Resolving  Effects 
of  Undocumented  Al iens  on  the  Labor  Market 

The  impact  of  undocumented  migration  on  the  labor  market 
is  of  major  importance  in  1)  the  displacement  of  U.S.  workers, 
2)  depression  of  wages  and  working  standards,  and  3)  curtailment 
of  the  enforcement  of  fair  labor  standards  legislation. 

Protected  aspects  of  freedom  of  association  such  as  the 
right  of  employees  to  organize  and  bargain  collectively  and 
the  right  to  strike  over  disputes  concerning  terms  or  conditions 
of  employment  are  profoundly  affected  by  a  large,  exploitable 
sub-group  in  the  work  force.   Surely  the  rights  of  legal  workers 


1407 


are  affected  when  the  undocumented  status  of  fellow  workers 

and  their  fear  of  deportation,  inhibit  the  excercise  of  otherwise 

protected  rights. 

What  are  the  consequences  of  this  denial  of  rights?  While 

not  all  undocumented  aliens  experience  abuse,  most  experts 

agree  that  serious  problems  exist.   An  undocumented  alien  who 

testified  at  a  Select  Commission  hearing  described  his  experience; 

They  say  that  because  we  do  not  have  U.S.  papers 
we  are  not  entitled  to  protection  by  the  U.S. 
Constitution.   Because  of  this  we  are  often 
paid  low  wages  and  are  forced  t  live  and  work 
in  subhuman  conditions.   In  Florida  we  work 
carrying  ICO  pound  bags  up  ladders  that  are 
sometimes  20  feet  high.   If  we  fall  from  a 
ladder  or  are  otherwise  injuried  on  the  job  we 
rarely  receive  workmen's  compensation.   Many 
undocumented  worker  in  Florida  live  in  small 
house  trailers  that  accommodate  more  than  20 
workers,  and  often  pay  high  rent  for  such  living 
space.  6/ 

Difficult  conditions,  however,  are  also  found 

in  many  urban  settings.   A  labor  leader  at  another 

Commission  hearing  described  conditions  in  the  New 

York  garment  industry: 

During  the  last  year  our  organizers  have  located 
over  500  small,  nonunion  garment  shops  in  the 
Bronx,  the  second  smallest  borough  of  New  York 
City.   Additionally  they  found  over  200  small 
shops  in  Manhattan,  and  they  estimate  that 
there  are  several  hundred  more  in  Brooklyn  and 
Queens.   Conditions  in  these  shops  vary  somewhat, 
but  in  virtually  all  of  them,  workers  are  paid 
poorly,  and  the  work  environment  is  far  from 
humane.   Minimum  hourly  wages  and  nonexistent. . . . 
Homework,  the  scourge  of  our  industry  70  to  80 
years  ago,  has  returned  with  a  vengeance.... 
Basic  health  and  safety  standards  are  completely 
neglected  in  the  new  sweatshops.  7/ 

The  differential  in  wages  between  the  home  countries  of  most 
undocumented/illegal  aliens  and  the  United  States  may  make 
these  aliens  less  concerned  than  their  citizen  counterparts 
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about  the  actual  level  of  their  U.S.  wages.   The  potential 

threat  of  apprehension  and  deportation  may  also  make  undocumented/ 

illegal  workers  more  willing  to  work  for  lower  wages.   At  the 

Select  Commission  hearing  in  Los  Angeles,  a  representative  of 

the  International  Ladies  Garment  Workers  Union  (ILGWU)  told  of 

instances  where  employers,  whom  he  cited  specifically,  used 

the  Immigration  Service  to  intimidate  workers: 

Daisy  of  California:   A  supervisor  spreads  a 
rumor  of  a  possible  INS  raid.   Out  of  a  work 
force  of  130,  only  six  remain  working.   Several 
days  later,  company  announces  a  pay  reduction 
and  erosion  of  benefits. 

High  Tide;  A  strike  occurs.  INS  arrives  and 
17  pickets  are  apprehended,  detained  and  ,  by 
evening,  deported. 

California  Sample:   One  hour  before  another 
federal  agency,  the  National  Labor  Relations 
Board,  is  to  conduct  an  election,  INS  van  parks 
near  dock  within  full  view  of  employees  as 
company  spokesman  speaks  of  impending  INS  raid. 

Hollander  Manufacturing;   Three  days  after  an 
election  in  which  the  company  lost,  INS  raids 
the  plant  picking  up  all  union  supporters. 
Retaliation  or  coincidence?   When  questioned, 
INS  produces  a  letter  on  company  stationery 
requesting  the  raid.  8/ 

Although  it  should  again  be  noted  that  not  all  employers 
of  undocumented/illegal  aliens  are  guilty  of  such  practices, 
abuses  of  working  conditions  and  wages  do  exist.  9/ 
Recommendations  and  Conclusion 

The  ACLU  views  the  enactment  of  a  legalization  scheme  as 

one  of  the  most  urgent  tasks  facing  the  Congress.   We  believe 

that  such  a  program  must  be  consistent  with  the  following 

pr  inciples: 

1.   All  aliens  who  have  continuously  resided  in 
the  United  States  since  January  1,  1982 
should  be  eligible  for  the  legalization 
program; 
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2.  all  aliens  eligible  for  legalization  should 
be  granted  permanent  resident  status  and 
the  temporary  resident  provisions  of  the 
bill  should  be  deleted; 

3.  all  legalized  aliens  granted  permanent 
resident  status  should  be  granted  the  full 
rights  and  privileges  accorded  permanent 
resident  aliens  under  current  law; 

4.  state  and  local  governments  should  be  provided 
impact  aid,  pursuant  to  an  appropriate 
formula,  to  assure  that  the  legalization 
program  does  not  unfairly  burden  state  and 
local  taxpayers  in  certain  areas  of  the 
country;  and 

5.  that  persons  eligible  for  the  program  be 
granted  one  year  from  the  beginning  of  the 
program  to  apply  to  legalize  their  status. 

We  are  prepared  to  work  with  the  Congress  for  the  speedy 
enactment  of  legalization  which  embodies  these  principles. 

The  long-term  consequences  of  a  growing  undocumented  alien 
population  seem  clear: 

.  Institutionalization  of  a  double  standard  of 
due  process  and  equal  protection  for  a  growing 
alien  population,  with  concomitant  litigation 
growing  out  of  that  contradiction; 

.  Growing  disrespect  for  the  legal  system  generally, 
and  a  specific  lack  of  regard  for  an  immigration 
law  which  penalizes  those  who  obey  it  and  wait 
their  turn  to  enter  the  United  States; 

.  Displacement  of  U.S.  workers,  whether  actual  or 
perceived,  would  become  stronger  among  those 
most  directly  affected  —  the  young,  relatively 
unskilled  racial  minority  populations  --  exacer- 
bating ethnic  tensions  and  employer  discrimination 
and 

.  Dilution  of  the  entitlement  to  government  benefits 
and  to  voting  representation  for  communities  in 
which  large  numbers  of  the  undocumented  may 
reside,  but  where  their  numbers  cannot  be  counted 
for  purposes  of  determining  a  community's  "fair 
share"  of  these  benefits. 
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For  all  of  these  reasons,  fair  and  effective  measures 
should  be  adopted  to  curtail  the  settlement  of  new  persons  in 
this  class  and  to  alleviate  the  existing  backlog  of  undocumented 
aliens.   Given  the  limited  number  of  viable  options  available 
for  resolving  the  backlog,  it  is  in  the  national  interest  and 
consistent  with  civil  liberties  objectives  to  support  a  broad 
legalization  proposal  as  a  crucial  element  of  immigration 
reform. 
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This  memorandum  sets  forth  the  ACLU ' s  concerns  regarding  the 
Asyluc,  Exclusion,  and  Deportation  provisions  of  the  "Immigration 
and  Control  Act  of  1983"  (H.R.  1510).  Two  other  memorandums  set 
forth  our  concerns  regarding  the  employer  sanctions  and 
legalization  provisions  of  the  legislation. 

Overview: 

The  ACLU  supports  reform  of  the  current  administrative  and 
judicial  process  for  determining  the  bona  fides  of  aliens  seeking 
entrance  to  the  United  States.  As  we  testified  before  the  House 
Judiciary  Committee  last  year  concerning  H.R.  5872,  we  recognize 
that  the  current  process  is  cumbersome  and  inefficient  and  that 
the  growing  administrative  backlog  of  asylum  cases  is  both  a 
burden  on  the  government  and  on  those  entitled  to  asylum  who  are 
forced  to  wait,  often  held  in  custody,  for  determinations  to  be 
made  in  their  cases. 

However,  we  also  testified  that  it  is  essential  to  recognize  that 
asylum  claims  are  literally  matters  of  "life  or  freedom."  No 
administrative  burden  or  backlog  of  cases  can  Justify  truncated 
administrative  or  judicial  review  in  cases  involving  persons  who 
may  be  threatened  "on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group,  or  political  opinion"  if 
returned  to  his  or  her  home  country  and  is  therefore  entitled 
under  our  law  to  asylum. [1]  This  law  includes  our  treaty 


•  Prepared  by  Jerry  J  Berman  and  Morton  H.  Halperin. 
for  further  information 


Contact 


1413 


obligations  to  refrain  from  refoulement  under  Article  33  of  the 
1951  Convention  and  the  1967  Protocol  Relating  to  the  Status  of 
Refugees,  a  treaty  to  which  we  became  a  party  in  1968.   [2] 
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Unlike  S.  529,  the  House  bill  recognizes  the  underlying  fallacy 
of  the  twin  set  of  assumptions  that  constitute  the  rationale  for 
curtailing  due  process  rights  in  asylum  cases:  (a)  that  clearing 
the  current  backlog  of  cases  will  contribute  significantly  to  the 
"control"  of  illegal  immigration  and  (b)  that  court  cases  brought 
under  current  law  which  the  bill  seeks  to  bar  have  created  the 
backlog.   Both  assumptions  are  demonstrably  untrue. 

First,  the  number  of  undocumented  immigrants  in  the  Unfted  States 
today  is  estimated  by  the  Senate  Report  on  S.2222  to  number 
between  3.5  to  6  million  or  more. [3]  The  backlog  of  asylum  cases 
is  140,000  —  a  very  small  percentage 
population  assuming  that  all  the  asylum 
United  States  "illegally".  [ U ]  Eliminating  the  entire  asylum 
backlog  would  hardly  make  a  dent  in  the  number  of  illegal 
immigrants  in  the  country. 

Second.   court  cases   appealing   or   challenging   administrative 

determinations  and  procedures  are  not  responsible  for  the  current 

backlog.  As  the  House  Judiciary  Committee  Report  last  year 
stated  : 
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challenging  exclusion  or  deportation  orders.  And  of 
course,  the  vast  majority  of  those  court  cases  did  not 
Involve  asylum  at  all.  In  short,  It  would  be  unfair  to 
blane  eiistlng  backlogs  on  the  courts. "[5] 

However,  we  submit  that  H.R.  1510  does  not  go  far  enough  in 
preserving  essential  due  process  protections.  Like  its  Senate 
counterpart.  H.R.  1510  (1)  permits  "summary  exclusion"  of  aliens, 
(2)  eliminates  judicial  review  of  denials  of  petitions  to  reopen 
or  reconsider  because  of  "changed  circumstances"  outside  the 
context  of  a  fina]  order,  and  (3)  bars  "pattern  and  practice" 
suits  in  circumstances  where  petitioners  should  not  have  to 
exhaust  administrative  remedies.  We  believe  amendments  should  be 
adopted  to  cure  these  fundamental  deficiencies. 
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In  sum,  it  is  unwise,  unjustifiable,  and  unnecessary  to  handle 
the  asylum  backlog  by  curtailing  fundamental  due  process  rights. 
Below,  we  will  argue  for  restoring  those  rights  and  will  offer 
amendments  to  accomplish  this  end.  At  the  same  time,  we  strongly 
recommend  the  recommend  the  retention  of  the  adminstr ati ve 
reforms  and  rights  to  judicial  review  contained  in  H.R.  1510  as 
the  most  effective  way  to  handle  the  asylum.  exclusion  issue. 
Combined  with  the   "temporary   status"  provisions  for  Hatians  and 
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Cubans  who  make  up  almost  half  the  current  backlog  of  cases  and 
the  hiring  of  additional  administrative  personnel,  we  believe 
streamlining  can  be  achieved  without  sacrificing  the  rights  of 
aliens  in  the  adjudication  process. [8] 

Summary  Exclusion: 

Section  121  establishes  a  procedure  under  which  an  alien  who 
"does  not  have  the  documentation  required  if  any  to  obtain  entry 
to  the  United  States"  or  appears  not  to  "have  any  reasonable 
basis  for  legal  entry"  and  "does  not  indicate  an  intention  to 
apply  for  asylum  under  section  208"  would  be  summarily  "excluded 
from  entry  into  the  United  States  without  a  hearing."  Such  a 
determination  would  not  be  subject  either  to  administrative  or 
judicial  review.   (Sec.  122,  123) 

The  ACLU  strongly  objects  to  summary  exclusion.  First,  this 
procedure  is  a  significant  curtailment  of  the  rights  of  aliens 
available  under  current  law,  principally  the  right  to  present  his 
or  her  case  for  admissibility  or  asylum  at  an  adversarial  hearing 
before  an  immigration  judge  with  legal  representation  .  [9 ]  Second, 
it  can  lead  to  the  exclusion  of  aliens  who  may  have  bona  fide 
claims  to  refugee  status  under  our  laws  and  treaty  obligations. 

As  the  Immigration  and  Nationality  Law  Committee  of  the  New  York 
Bar  Association  points  out  in  its  Report  on  Summary  Exclusion, 


"A  refugee  who   would   experience   persecution  might  be 
turned    away   from   the   border   under   the    proposed 

procedures  without  any   recourse   simply   because  of  an 

inability  to  articulate  the  reasons  that  persecution  is 

feared  or  to  persuade  the  inspector  that   the   fear  is 

well-founded  or  because  he  or  she  is  afraid  to  speak  to 
authorities. "[10] 

Quoting  from  the  Handbook  on  Procedures  and  Criteria  for 
Determining  Refugee  Status  published  in  1979  by  the  United 
Nations  High  Commissioner  for  Refugees  (UNHCR),  the  New  York  Bar 
Association  Immigration  Committee  points  to  the  psychological, 
language  and  other  barriers  which  may  make  it  impossible  for  a 
refugee  arriving  at  the  border  to  establish  his  or  her  bona 
fides  : 


"It  should  be  recalled  that  an  applicant  for  refugee 
status  is  normally  in  a  particularly  vulnerable 
situation.  He  finds  himself  in  an  alien  environment 
and  may  experience  serious  difficulties,  technical  and 
psychological  in  submitting  his  case  to  the  authorities 
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of  a  foreign  country,  often  In  a  language  not  his 
own ....( Para .  190)  An  applicant  may  not  be  able  to 
support  his  statements  by  documentary  or  other  proof, 
and  cases  in  which  an  applicant  can  provide  evidence  of 
all  his  statements  will  be  the  exception  rather  than 
the  rule.  In  most  cases  a  person  fleeing  from 
persecution  will  have  arrived  with  the  barest 
necessities  and  very  frequently  even  without  personal 
documents ...( Para .   196) 

A  person,  who,  because  of  his  experiences,  was  in  fear 
of  the  authorities  in  his  own  country  may  still  feel 
apprehensive  vis-a-vis  any  authority.  He  may  therefore 
be  afraid  to  speak  freely  and  give  a  full  and  accurate 
account  of  his  case.   ( Par a  .  190  )  " [  1  1  ] 

RECOMMENDATION:  We  recommend  that  the  examining  immigration 
officer  be  required  to  notify  arriving  aliens  of  their  right  to 
counsel  and  that  the  notice  be  in  writing  and  in  the  language  of 
the  arriving  alien .( Amendment  1  To  Be  Supplied) 

First,  we  note  that  the  right  to  counsel  exists  in  any  exclusion 
or  deportation  hearing  under  current  law  and  that  the  proposed 
legislation  does  not  seek  to  abrogate  that  right.  [12]  The 
Immigration  and  Naturalization  Service  today  provides  lists  of 
free  legal  services  available  to  indigent  aliens. [133 

Second,  because  these  are  matters  of  "life  or  freedom",  we  think 
there  is  nothing  else  short  of  retaining  current  law  to  insure 
that  bona  fide  asylum  claims  are  presented.  See 
Orantes-Hernandez  v  .   Smith,  5'*!    F.  Supp.  351  (C.D.Calif.  1982). 

Reform  of  Asylum  Procedure: 

RECOMMENDATION:  To  insure  fair  and  impartial  asylum  hearings,  we 
strongly  urge  the  Committee  to  retain  the  administrative 
structure  and  procedures  contained  in  H.R.  1510. 

First,  the  House  bill  establishes  a  USIB  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate  and 
authorizes  the  Chairman  to  appoint  specially  trained 
administrative  law  judges.  (Sec.  122)  This  insures  both 
independence  and  necessary  expertise  in  sensitive  asylum 
matters  . 

Second,  the  House  asylum  procedures  (Sec. 124)  improve  on  those 
contained  in  the  Senate  bill  in  the  following  significant  ways: 


(a)  set  time   limits   to  expedite  proceedings  which  are 
not  unduly  burdensome  on   applicants  when  considered  in 
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(f)  gives  the  administrative  law  judge  additional 
discretion  to  grant  an  asylum  hearing  if  "the  interests 
of  justice  require  the  consideration." 

Judicial  Review  of  Asylum,  Exclusion,  and  Deportation  Orders: 

We  stronly  endorse  the  House  Bill's  provision  permitting  circuit 
court  review  of  final  orders  in  asylum  and  exclusion  cases. 
Because  of  the  gravity  of  the  issues  at  stake  and  the  fact  that 
court   cases   are   not   the   primary    cause    of    the    current 
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adninlnstrat i ve  backlog,  we  concur  in  the  Judgement  of  the  House 
Judiciary  Committee  last  year  that  the  curtailment  of  judicial 
review  in  the  Senate  bill  (limited  to  a  writ  of  "habeas  corpus 
under  the  Constitution"  pursuant  to  Sec.  123)  is  fa""  too  severe. 
While  the  present  process,  involving  federal  district  court  and 
then  appellate  court  review  of  final  orders  Is  cumbersome  and 
duplicative,  we  believe  Judicial  review  of  the  merits  of  the 
administrative  decision  is  necessary  and  warranted. 

RECOMMENDATION:  Judicial  review  should  also  include  review  of 
denials  of  petitions  to  reopen  or  reconsider  because  of  "changed 
circumstances"  outside  the  context  of  a  final  order.  (Amendment 
2  To  Be  Supplied)  This  right  available  under  current  law  is 
eliminated  by  the  House  bill  (Sec.  123(b)(3) 
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Habeas  Corpus  and  Pattern  and  Practice  Litigation 
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However,   the    House   bill   rules   out   "pattern   and   practice" 
litigation  which  is  an  essential  tool   in   insuring   due   process 
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RECOMMENDATION:  We  strongly  recommend  that  the  legislation  be 
amended  to  explicitly  provide  for  "pattern  and  practice"  suits 
and  specify  that  petitioners  need  not  exhaust  agency  proceedings 
when  (1)  the  agency  cannot  supply  an  adequate  remedy;  (2)  thre 
agency  action  will  cause  irreparable  injury;  (3)  the  agency  has 
exceeded  its  statutory  authority;  or  ln)  pursuing  an 
administrative  remedy  would  be  futile. [16]  (Amendment  3  To  Be 
Supplied) 

Aliens  placed  in  circumstances  such  as  the  Hatians  or 
Salvadorians  should  not  be  required  to  exhaust  administrative 
remedies  before  challenging  clear  government  patterns  and 
pratices  of  denying  them  rights  under  statute  and  the 
Constitution.  Again,  this  litigation  accounts  for  only  a  fraction 
of  the  backlog,  and  the  backlog  is  the  fault  of  the  government 
for  its  practices  and  not  the  fault  of  petitioners  whose  rights 
have  been  violated.   (See  Overview  Supra) 

Access  to  Information: 

Section  12U(c)  of  the  bill,  added  by  amendment  on  the  floor  last 
year,  authorizes  a  blanket  denial  of  access  under  the  Freedom  of 
Information  Act  to  all  federal  agency  records  or  proceedings 
concerning  requests  for  asylum,  refugee  status,  withholding  of 
deportation  or  any  other  relief  arising  from  a  claim  of 
persecution  on  account  of  race,  religion,  political  opinion, 
nationality,  or  membership  in  a  particular  social  group. 

The  intent  of  the  provision  is  to  allay  fears  that  persecuting 
authorities  may  obtain  access  to  the  information  and  use  it  to 
the  detriment  of  asylum  applicants.  We  support  the  intent  of  the 
provision  but  believe  it  sweeps  far  too  broadly. 


First,   it   would   prevent   individuals   who   are  themselves   the 
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subject  of  such  proceedings  from  obtaining  access  to  any  of  the 
records  generated  by  their  own  requests  for  relief. They  may  even 
be  denied  access  to  information  which  they  themselves  provided. 
We  doubt  that  this  result  was  intended  by  the  drafters. 

Second,  it  would  bar  third  parties,  such  as  the  press  and  human 
rights  organizations ,  from  obtaining  information  necessary  to 
monitor  the  asylum  process. If  the  purpose  is  to  protect  the 
confidentiality  of  sensitive  applicant  records,  it  should  be 
noted  that  the  Freedom  of  Information  Act  already  exempts 
"personnel  and  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of 
privacy."   5  U.S.C.  552(b)(6). 

However,  since  there  may  be  some  question  whether  the  sensitive 
records'here  are  exempt  under  FOIA.  a  narrow  amendment  could 
clarify  the  exemption  of  this  information  without  denying  third 
parties  information  about  the  way  in  which  asylum,  refugee 
status,  and  similar  proceedings  are  conducted. 

RECOMMENDATION:  The  House  Judiciary  Committee  should  adopt  an 
amendment  which  exempts  the  information,  but  makes  the  exemption 
inapplicable  to  first-party  requests  and  to  third  party  requests 
to  the  extent  that  the  information  does  not  reveal  sensitive 
information  which  reasonably  could  be  expected  to  disclose  the 
identity  of  an  applicant  for  asylum.  (Amendment  U  To  Be 
Supplied ) 


1.  INA  Section  2U3(h).  See  Refugee  Act  of  1980  (Pub.  L.  96.212, 
9U  Stat.  102 

2.  19  U.S.T.  6257.  T.I.A.S.  No.  2322,  606  U.N.T.S.  268 

3.  Immigration  Reform  and  Control,  Report  of  the  Committee  on  the 
Judiciary  United  States  Senate  on  S.  2222  (Report  No.  97-485) 
(June  30  ,  1983)  .  P.   **  • 

«.  INS  Servicewide  Totals,  September  1982 

5.  Immigration  Reform  and  Control  Act  of  1982,  Report  of  the 
Committee  on  the  Judiciary  House  of  Representatives  97th  Congress 
(Report  97-890  Part  1  September  28,  1982).  p. 53 

6.  Senate  Report  Supra,  p.   4 

7.  INS  Servicewide  Totals,  June  1982 

8.  Section   301   establishes   temporary   status   for  Cubans   and 
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Haitians . 

9.  See  8  U.S.C.  sections  1158,  1225,  1226,  1362. 

10.  Report  on  the  Summary  Exclusion  and  Judicial  Review 
Provisions  of  Pending  Legislation  to  Amend  the  Immigration  Laws 
by  the  Immigration  and  Nationality  Law  Committee  of  the 
Association  of  the  Bar  of  the  City  of  New  York  (Nov.  1982,  p.  H 

11.  New  York  Bar  Report,  pp.   5-6 

12.  8  U.S.C.  Section  1362 

13.  See  8  C.F.R.  Sec.  236.2,  2'»2.1(c) 

14.  Comments  by  the  Office  of  the  United  Nations  High 
Commissioner  for  Refugees  on  the  Immigration  Reform  and  Control 
Bill  of  1982,  H.R.  6514 


15.  Senate  Report  pp.   12-14 

16.  See   New   York   Bar   Association   Report   for   Discussion 
Exhaustion  Case  Law  and  "Pattern  and  Practice"  Recommendation 


of 
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The  "Immigration  Reform  and  Control  Act  of  1983",  H.R.  1510, 
relies  on  employer  sanctions  as  the  central  mechanism  for 
deterring  the  entry  of  undocumented  aliens  into  the  United 
States. 

Section  101  of  H.R.  1510  would  make  it  illegal  for  "a  person 
or  other  entity.  .  .  to  [knowingly]  hire,  recruit  or  refer  for 
employment  in  the  United  States"  any  "unauthorized  alien," 
defined  as  an  alien  who  is  neither  lawfully  admitted  for 
permanent  residence  in  the  United  States  nor  authorized  to  work 
by  the  Attorney  General.   It  would  also  be  illegal  to  hire, 
recruit  or  refer  such  individual  without  first  verifying  that 
individual's  work  eligibility,  and  for  any  person  or  entity  to 
continue  to  employ  an  alien  upon  learning  that  the  alien  is  or 
has  been  "unauthorized."   An  employer  may  establish  an 
affirmative  defense  to  a  charge  of  knowingly  hiring,  recruiting, 
or  referring  unauthorized  aliens  by  demonstrating  "good  faith" 
compliance  with  the  bill's  requirements  for  verifying  the  employ- 
ment eligibility  of  such  aliens. 
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During  the  first  three  years  after  enactment  of  the 
legislation,  verification  of  employment  eligibility  would  be 
goverened  by  the  bill's  "transitional"  verification  program. 
Under  the  transitional  program,  proof  of  work  eligibility  would 
consist  of  a  valid  U.S.  passport  or  one  document  from  each  of  the 
following  categories: 

1.  social  security  card  or  United  States  birth  certificate; 
and 

2.  alien  documentation,  identification  and  telecommunications 
card  issued  by  the  Attorney  General,  drivers  license  or 
other  state  issued  I.D.,  or  any  other  document  approved 

by  the  Attorney  Genaral  for  such  purposes. 

Both  the  job  applicant  and  the  person  recruiting,  referring 
or  hiring  an  individual  would  be  required  to  sign  a  form,  under 
penalty  of  perjury,  attesting  to  the  individual's  work  eligibility 
and  to  the  fact  that  the  person  who  recruited,  referred,  or 
hired  the  worker  examined  the  requisite  documents  establishing 
the  individual's  work  eligibility.   The  form  is  to  be  retained 
for  inspection  by  the  INS  or  the  Department  of  Labor  for  three 
years  after  the  recruitment,  referral  or  hire,  and  one  year  after 
the  termination  of  the  employee  (whichever  is  the  longer  period) , 
However,  the  employer  of  three  or  fewer  employees  is  exempt 
from  the  attestation  requirement  of  the  bill. 

Within  three  years,  the  transitional  program  would  be 
replaced  by  a  "secure"  verification  system  developed  under 
direction  under  direction  of  the  President.   In  considering 
possible  changes  or  additions,  the  President  shall  consider 
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use  of  a  telephone  verification  system.   Nothing  in  this 
subsection  shall  be  construed  to  authorize  the  issuance  or 
use  of  national  identification  cards. 

Although  the  bill  gives  the  President  broad  discretion 
to  fashion  a  secure  verification  system,  it  also  requires 
that  any  such  system  must  comply  with  the  following  limitations: 

1.  Personal  information  utilized  by  the  system  shall 
be  available  to  government  agencies,  employers,  and 
other  persons  only  for  purposes  of  determining  whether 
an  individual  is  an  unauthorized  alien; 

2.  Verification  of  an  individual's  work  eligibility  may 
not  be  withheld  for  any  reason  other  than  that  the 
individual  is  an  unauthorized  alien; 

3.  The  system  may  not  be  used  for  law  enforcement  purposes 
other  than  for  enforcement  of  the  employer  sanctions 
program;  and 

4.  If  the  system  utilizes  an  employment  identification 
card,  the  card  may  not  be  used  for  purposes  other  than 
determining  work  eligibility  nor  can  any  person  be  re- 
quired to  carry  the  card. 

The  bill  essentially  proposes  a  six  month  moratorium  on 
enforcement  (from  date  of  enactment)  for  suspected  violators. 
During  the  first  year,  expenditures  are  authorized  for  public 
education  on  the  operation  of  the  sanctions  program. 

An  employer  who  is  charged  with  a  violation  under  the 
statute  would  be  entitled  to  a  hearing  before  an  administrative 
law  judge.   An  appeal  may  be  taken  to  the  Court  of  Appeals. 
The  penalties  for  violation  are  a  civil  fine  of  $1,000  per 
unauthorized  alien  for  the  first  offense,  $2,000  per  alien 
for  the  second  offense,  and  up  to  $3,000  and  one  year  in 
prision  for  three  or  more  violations.   In  addition,  the  bill 
empowers  the  Attorney  General  to  bring  suit  in  federal  district 
court  seeking  an  injunction  or  other  appropriate  relief  against 
an  employer  who  engages  in  a  "pattern  and  practice"  of  knowingly 
hiring,  referring  or  recruiting  unauthorized  aliens. 
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Discriminatory  Effects  of  Employer  Sanctions 

The  fear  of  increased  employment  discrimination  against 
minority  citizens  and  lawfully  admitted  aliens  is  a  key  objection 
of  the  ACLU  to  the  employer  sanctions  provisions  of  H.R.  1510. 
The  failure  of  the  legislation  to  provide  an  effective  remedia- 
tion scheme  and  civil  rights  protections  only  magnifies  the 
concern. 

The  employer  sanctions  provisions  would  increase  employment 
discrimination  on  several  distinct  levels.   First,  employer 
sanctions  would  foster  the  creation  of  a  de  facto  "suspect 
classification"  for  Hispanics  and  persons  of  "foreign  appearance." 
Because  the  problem  of  illegal  immigration  is  perceived  by  many, 
albeit  incorrectly,  as  a  "Mexican  problem"  or  as  a  problem  of 
Central  America  and  the  Carribean  Basin,  persons  who  share  a 
common  appearance  with  those  from  the  region  v/ill  invariably 
become  suspect  in  the  minds  of  employers.   As  to  these  individuals, 
the  sanctions  provisions  would  impose  conflicting  obligations  on 
the  employer  which  may  prove  difficult  to  reconcile:   the  obliga- 
tion not  to  discriminate  in  hiring  on  the  basis  of  an  applicant's 
race  or  national  origin;   and  the  new  obligation  not  to  hire 
persons  "unauthorized"  for  employment. 

In  an  effort  to  minimize  the  conflict  and  to  avoid  the  risk 
of  the  nev;  obligation,  some  employers  will  undoubtedly  adopt  a 
simplistic  solution  of  discriminatory  exclusion  of  "foreign- 
looking"  workers.   In  effect,  the  sanctions  provisions  may 
inadvertantly  foster  a  business  incentive  to  discriminate  by  making 
it  more  "cost  effective"  to  run  the  risk  of  employment  discrimina- 
tion, than  to  run  the  greater  risk  of  employer  sanctions. 
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Although  the  proposed  transitional  verification  system 
purports  to  reduce  the  probability  of  employment  discrimination, 
in  practical  application,  it  could  engender  increased  discrimina- 
tion.  This  may  occur,  particularly  among  small  employers  who 
do  not  wish  to  take  chances  with  "foreign- looking"  job  applicants, 
through  the  use  of  more  stringent  documentation  requirements  than 
those  imposed  by  law,  or  repeated  challenges  to  the  authenticity 
of  documentation  offered  by  minority  citizens.   The  transitional 
verification  system  will  be  challenged  by  employers  from  the  start; 
were  it  presumed  effective,  there  would  be  little  justification  to 
support  the  need  for  a  more  "secure  identifier"  in  the  future. 
The  discriminatory  potential  in  these  provisions  is  more  subtle 
and  pervasive  than  has  previously  been  recognized. 

The  employer  sanctions  provisions  of  H.R.  1510  will  also 
cause  law  enforcement  discrimination.  Current  INS  practices, 
as  documented  by  the  United  States  Commission  on  Civil  Rights, 

suggest  that  workers  likely  to  be  considered  undocumented  would 

V 
almost  exclusively  be  Hispanics,  Asians  and  blacks.    This 

discriminatory  enforcement  strategy  will  have  additional  undesirable 
consequences.   For  example,  employers  will  be  disinclined  to  hire, 
promote  or  train  persons  who  may  be  subjected  to  disruptive  and 
time-consuming  status  checks. 

The  basis  of  concern  over  discriminatory  enforcement  was 
particularly  evident  in  the  results  of  the  INS  coordinated  enforce- 
ment effort  known  as  "Project  Jobs".   Project  Jobs  was  conducted 


V  According  to  the  Report  of  the  U.S.  Commission  on  Civil  Rights, 
The  Tarnished  Golden  Door,  Civil  Rights  Issues  in  Immigration,  85 
(1930),  current  INS  investigations  are  conducted  in  a  highly  dis- 
criminatory manner.   When  INS  agents  conduct  factory  raids,  they 
interrogate  individuals  solely  on  the  basis  of  their  skin  color  or 
ethnic  appearance. 
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by  the  INS  in  nine  cities  between  April  26-30,  1982.   Investiga- 
tions focused  on  locating  illegal  aliens  who  were  employed  in 
better  paying  jobs  which  might  be  attractive  to  unemployed  citizens 
and  permanent  resident  aliens.   Nearly  all  of  the  approximately 
5,500  persons  arrested  and  detained  by  the  INS  v/ere  from  Latin 
American  and  Carribean  countries.   Approximately  4,900  of  these 
individuals  were  Mexican  nationals,  v;hile  only  one  person  each 
came  from  countries  such  as  Canada,  the  United  Kingdom  and 
Australia.   None  were  reported  to  be  from  other  European  countries. 

Does  this  data  suggest  that  there  are  no  "illegals"  from 
these  countries  in  "high  paying"  jobs  here  in  the  United  States? 
The  background  studies  of  the  Select  Commission  on  the  sources  of 
undocumented  migration  clearly  refute  this  supposition.   However, 
what  the  data  may  suggest  instead  is  racial,  geographic  or  industry- 
related  targeting  of  enforcement  by  the  INS.   Such  generalized 
"targeting"  without  benefit  of  warrant,  consent,  or  exigent 
circumstances,  invariably  has  a  discriminatory  impact  on  the 
Fourth  and  Fifth  Amendment  rights  of  minority  citizens  and 
permanent  resident  aliens;   see  Biackie's  House  of  Beef,  Inc.  v. 
Castillo,  659  F.2d  1211  (D.C.  Cir.  19  81);   see  also.  United  States 
V.  Cruz,  581  F.2d  535  (5th  Cir.  1978). 

In  addition  to  encouraging  discriminatory  enforcement  tactics 
by  INS  agents,  the  employer  sanctions  program  would  separately 
increase  the  incidence  of  discriminatory  law  enforcement  abuses  by 
local  police  officers.   The  program  would  create  strong  incentives 
for  local  police  to  routinely  stop  Hispanics  and  other  m.inorities 
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and  demand  proof  of  their  citizenship  or  immigration  status. 
Despite  their  inability  to  make  accurate  determinations  of 
immigrant  status,  local  police  are  heavily  involved  in  the  enforce- 
ment of  immigration  laws,  largely  because  of  prompting  from  the 
INS.   As  a  result  of  the  programs,  American  citizens  of  foreign 
ancestry,  even  though  not  suspected  of  committing  any  crimes, 
would  be  exposed  to  repeated  harrassment  at  the  hands  of  local 
police.   This  would  likely  occur,  notwithstanding  the  limitations 
on  the  use  of  the  verification  system  proposed  in  the  bill. 

There  are  numerous  examples  of  local  police  who  systematically 
make  investigative  stops  and  arrest  solely  on  the  basis  of  racial 
and  ethnic  characteristics.   In  The  Tarnished  Door,  Civil  Rights 
Issues  in  Immigration,  91  (1980)  the  United  States  Commission  on 
Civil  Rights  graphically  describes  one  instance  of  abuse.   In 
Moline,  Illinois  the  city  police  department  instituted  a  practice 
whereby  its  officers  would  enter  local  neighborhood  establishments 
and  interrogate  persons  of  Latin  ancestry  about  their  status  in 
the  United  States,  although  the  over\>rhelming  majority  of  those 
interrogated  were  United  States  citizens  or  legal  resident  aliens. 
The  lack  of  sophistication  and  careless  attitudes  of  many  local 
law  enforcement  officers  is  illustrated  by  a  trial  transcript 
quoted  at  page  92: 

Q.    Now  is  this  the  normal  routine  that  you  follow  when 
you  arrest  Mexicans  in  Grand  Praire? 

A.    Are  you  speaking  of  an  illegal  alien  or  a  Mexican? 

Q.    Well,  how  can  you  tell  the  difference?   Do  you  know 
what  the  difference  is? 

A.    No,  sir.   When  I  can't  determine,  that's  why  I  put 
them  in  jail  for  investigative  charges. 
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not  prohibit  discrimination  by  private  employers  on  the  basis 
of  alienage.   Espinoza  v.  Farah  Manufacturing  Co.,  Inc.,  414  U.S. 
86  (1973) .   Although  Title  VII  renders  national  origin  an  unlaw- 
ful basis  of  discrimination,  the  Court  refused  "to  interpret  the 
term  'national  origin'  to  embrace  citizenship  requirements,"  and 
declined  to  find  congressional  intent  to  make  discrimination 
against  aliens  in  private  employment  unlawful. 

The  Supreme  Court's  decision  in  Espinoza  means  that  Hispanics 
who  are  not  citizens  can  be  discriminated  against  under  Title  VII 
to  the  extent  that  the  discrimination  is  based  on  requirements 
of  U.S.  citizenship.  Thus,  while  Title  VII "s  prohibition  against 
national  origin  discrimination  does  bar  discrimination  against 
Hispanics  in  general,  it  does  not  bar  an  employer  from  denying 
employment  to  persons  not  believed  to  be  citizens.   This  could 
provide  an  additional  basis  for  camouflaging  an  intent  to 

discriminate. 

The  future  requirement  of  a  presidential  report  to  Congress 
on  the  discriminatory  impact  of  employer  sanctions  and  other  moni- 
toring devices  offer  little  comfort.   First,  they  have  no  direct 
impact  on  preventing  actual  discrimination  in  the  workplace. 
Secondly,  these  reports  are  not  tied  to  any  explicit  future  action 
by  Congress  to  remedy  the  illeffects  which  may  be  reported. 
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Employer  Sanctions  and  Privacy 

It  has  been  suggested  that  both  to  avoid  discrimination  and 
to  be  effective,  any  new  employer  sanctions  program  must  rely  on 
a  comprehensive  work-eligibility  verification  system;   it  is 
argued  that  requiring  all  employees  to  provide  "one-time-only" 
documentation  of  eligibility  to  work  will  reduce  the  temptation 
of  employers  to  selectively  discriminate  based  on  the  general 
appearance  of  the  job  applicant.   Concerns  that  such  a  verification 
system  could  pose  risks  to  liberty  and  privacy  have  been 
rejected  by  some  as  insubstantial.   Because  of  their  belief  that 
employer  sanctions  are  vital  to  the  control  of  illegal  immigra- 
tion, proponents  of  the  verification  scheme  are  prepared  to  accept 
a  new  national  information  reporting  system,  with  "appropriate 
restrictions"  on  its  future  use,  as  a  cost  incidental  to  the 
operation  of  an  effective  sanctions  program. 

However,  the  ACLU  remains  deeply  concerned  about  the  implica- 
tions of  the  proposed  verification  system.   In  recent  years  we  have 
taken  a  special  interest  in  the  issue  of  privacy  as  it  relates 
to  the  maintenance  and  dissemination  of  personal  information, 
with  particular  focus  on  the  centralization  of  personal  data  by 
the  federal  government  and  the  development  of  the  Social  Security 
number  as  a  "universal  identifier." 

Every  new  use  of  the  Social  Security  number  is  aimed  at 
the  creation  of  a  reliable  mechanism  for  personal  identification. 
One  approach  is  the  development  of  a  counterfeit-resistant 
identity  document,  such  as  an  improved  version  of  the  Social 
Security  card.   Presumably,  such  a  document  would  contain  the 
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bearer's  photograph,  signature,  perhaps  other  identifying  data, 
and  a  code  indicating  the  bearer's  citizen  or  alien  status--all 
verified  by  information  in  government  databanks.   It  would  have 
to  be  physically  tamper-proof — for  example,  manufactured  of 
materials  that  would  shatter  if  an  attempt  were  made  to  substitute 
another  photograph  or  alter  any  of  the  data. 

A  different  approach  would  dispense  with  the  need  for  an 
identity  document,  such  as  a  tamper-oroof  social  security  card, 
relying  instead  on  a  government  databank  of  personal  information 
filed  under  individual  social  security  numbers.   Users  would 
submit  forms  on  each  person  of  interest,  to  be  screened  by  govern- 
ment officials  against  records  in  the  databank. 

tiow   does  the  growing  use  of  the  Social  Security  number  as  a 
universal  identifier  in  the  context  of  immigration  reform 
threaten  the  right  of  privacy?   First,  in  the  case  of  an  identity' 
document,  by  creating  a  domestic  passport  implementing  the  govern- 
ment's already  broad  police  power  to  stop,  question,  and  search. 
Second,  by  creating  what  amounts  to  a  national  population  registry, 
a  government  databank  through  which  every  individual's  personal 
identity  is  established  and  validated.   Third,  through  the 
certainty  that  this  databank  will  begin  to  be  used  to  further  a 
variety  of  public  programs  and  policies,  and  thereby  become  both 
an  enormous  repository  of  personal  information  and  a  means  of 
tracking  and  controlling  the  lives  of  American  citizens.   And 
fourth,  through  the  use  of  the  Social  Security  number,  by  establish- 
ing a  universal  identifier  that  facilitates  the  matching  and 
exchange  of  data  among  many  different  governmental  and  private 
record  systems. 
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These  are  not  merely  projections  of  remote  possibilities. 
Existing  laws  and  record-keeping  practices  have  already  brought 
us  perilously  close  to  each  of  these  eventualities. 

The  Social  Security  Card  as  an  Internal  Passport 

The  greatest  danger  of  the  growing  number  of  mandated  uses 
of  the  Social  Security  card  as  an  identity  document  is  that  it 
tends  to  become  a  form  of  domestic  internal  passport.   Certainly 
no  one  intends  this  result,  and  proponents  of  the  identity  card 
believe  that  they  can  take  steps  to  prevent  it.   What  they  may 
not  fully  realize,  however,  is  that  the  government's  police 
powers  to  stop  and  search  are  already  sufficient  to  transform  the 
identity  document  into  a  major  threat  to  privacy,  freedom  of 
movement  and  equal  protection  of  the  laws. 

A  look  at  some  Supreme  Court  decisions  over  the  last  decade 
v/ill  illustrate  the  point.   In  two  1973  decisions,  the  Court  ruled 
that  an  officer  arresting  a  motorist  for  driving  without  a  license 
or  with  a  revoked  license  may  search  both  the  motorist  and  the 
vehicle.   United  States  v.  Robinson,  414  U.S.  218  (1973); 
Gustafson  v.  Florida,  414  U.S.  260  (1973).   In  both  cases  the 
search  was  precipitated  by  the  motorist's  failure  to  carry  a 
valid  document.   Although  six  years  later  the  Court  struck  down 
random  spot  checks  of  drivers'  licenses  and  registrations, 
Delaware  v.  Prouse,  440  U.S.  648  (1979),  it  distinguished 
such  searches  from  those  conducted  at  U.S.  borders  or  at  specific 
checkpoints  within  the  country.   The  Court  has  sustained  document 
inspections  at  border  checkpoints  and  their  "functional 
equivalents,"  Almeida- Sanchez  v.  United  States,  413  U.S.  266 
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(1973),  United  States  v.  Martinez-Fuerte ,  428  U.S.  543  (1976), 
and  stops  by  roving  patrols  for  "reasonable  suspicion"  based  on 
the  physical  appearance  of  the  occupants  of  a  car.  United  States 
V.  Brignoni-Ponce,  422  U.S.  873  (1975). 

In  these  cases  and  others  in  the  lower  courts,  the  police 
power  has  been  defined  as  allowing  government  agents  to  stop 
individuals  without  any  particular  suspicion  of  a  crime,  to  request 
identification,  and  to  search,  detain,  or  arrest  people  who 
cannot  produce  proper  documents.   The  Supreme  Court  decisions  just 
described  are  directly  pertinent  to  proposals  for  turning  the 
Social  Security  card  into  a  national  identity  document.   Since 
police  powers  to  stop  and  question  people  to  check  identification 
are  already  very  broad,  a  national  identity  document  would  serve 
as  a  blanket  invitation  for  the  police  to  exercise  these  pov/ers 
frequently  and  to  their  fullest  extent,  at  the  expense  of 
individual  privacy. 

Creating  a  Population  Registry 

Vifith  or  without  an  identity  card,  a  national  databank  of 

personal  information  will  result  from  the  growing  use  of  Social 

Security  numbers  for  identification  purposes. 

If  such  a  databank  is  truly  to  serve  as  a  reliable  means 
of  checking  identification,  it  must  contain  current,  verified 
personal  information  on  each  data  subject.   In  addition  to  the 
Social  Security  number  and  other  items  commonly  used  to  establish 
identity  (date  and  place  of  birth,  sex,  former  names,  parents' 
names,  etc.),  this  information  would  probably  include  a  physical 
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description  such  as  height,  coloring,  and  race,  perhaps  some 
unique  identifier  such  as  a  signature  or  photograph  or  even 
fingerprints,  and  a  notation  of  status  as  a  citizen  or  alien 
with  permission  to  work. 

The  history  of  automated  data  systems  over  the  last  two 

decades  shows  clearly  that: 

*large  personal  data  systems  are  nearly  always  adapted 
to  purposes  other  than  their  originally  intended  uses, 
and 

♦techniques  for  the  electronic  matching  and  pooling  of 
data  in  separate  systems  have  created  many  of  the 
characteristics,  if  not  the  physical  actuality  of  a 
national  dossier  system. 

One  might  list,  almost  at  random,  dozens  of  examples  of  new 
uses  for  once-restricted  data  system: 

*As  mentioned  earlier.  Social  Security  Administration 
files  are  used  to  identify  "illegal  aliens."   See 
also.  Social  Security  Administration  request  for  a 
"New  Routine  Use"  exception  to  the  requirements  of 
Privacy  Act  of  1974,  Federal  Register,  Vol.  48, 
No.  32,  2/15/83. 

*The  Parent  Locator  Service,  established  pursuant  to 
Title  IV-D  of  the  Social  Security  Act,  allows  child 
support  enforcement  officials  to  search  "confidential" 
government  and  private  record  systems  in  order  to 
trace  absent  parents  who  owe  child  support. 

♦Numerous  state  laws  allcv;  or  actually  require  public 
and  private  employers  to  query  criminal  history  data- 
banks, compiled  originally  for  police  use,  in  order  to 
screen  out  applicants  convicted  of  certain  crimes,  or 
simply  to  ascertain  if  applicants  have  arrest  records. 

♦Internal  Revenue  Service  records  are  checked  to 
screen  prospective  jurors  and  to  locate  non- 
registrants  for  a  military  draft. 

♦The  Veterans  Administration  and  the  Department  of 
Health,  Education  and  Welfare  have  matched  their 
records  against  federal  payrolls  to  find  VA  and 
student  and  loan  defaulters. 
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*The  records  of  hundreds  of  federal  and  state  public 
assistance  programs  have  been  matched  against  each 
other  and  against  public  and  private  employment  rolls, 
to  identify  people  receiving  multiple  benefits  or 
benefits  for  which  they  are  ineligible  because  of 
their  earnings.   Some  states,  such  as  New  York  and 
California,  have  even  set  up  special  wage  reporting 
systems  to  make  data  on  earnings  more  easily  available 
for  inter-agency  matches. 

*In  many  states,  detailed  case  records  from  publicly 
funded  services  such  as  mental  health  clinics,  family 
planning  programs,  and  services  for  handicapped 
children  have  been  pooled  in  comprehensive  "human 
services"  or  "family  services"  databanks,  where  they 
are  used  for  a  variety  of  purposes  from  fraud  control 
to  eligibility  determinations  to  case  management  reviev/. 

*Banks  are  required  by  lav/  to  preserve  their  customers' 
records  much  longer  than  they  are  needed  solely  in  order 
to  assure  their  availability  for  government  investiga- 
tions . 

♦Apparently,  we  will  soon  see  the  implementation  of 
current  proposals  for  giving  data  from  government 
records  to  credit  reporting  agencies  in  order  to  help 
the  government  recoup  bad  debts,  for  compiling  Selective 
lists  from  Social  Security  and  Internal  Revenue  Service 
records,  and  for  pooling  information  on  all  federal 
assistance  recipients  into  a  single  national  benefits 
recipients  databank. 

Such  examples  as  these  do  not  constitute  a  "parade  of 
horribles":   it  is  not  necessary  to  cite  abuses  like  the  violation 
of  Census  Bureau  confidentiality  during  World  War  II  to  help  the 
War  Department  find  Japanese-Americans,  or  the  political  manipula- 
tions of  tax  and  other  government  records  that  were  exposed  during 
Watergate.   Many  of  these  expanded  uses  are  for  purposes  that 
most  people  would  find  at  least  rational,  perhaps  commendable. 
They  demonstrate  that  personal  data  systems  are  useful  for  a 
wide  variety  of  purposes  beyond  their  originally  intended 
parameters,  and  that  such  systems  will,  inevitably,  be  adapted 
to  new  purposes  in  accordance  with  developments  and  changes  in 
public  policy. 
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There  is  no  reason  to  believe  that  a  population  registry 
would  not  follow  the  same  course.   For  example,  a  databank 
already  used  to  determine  eligibility  for  employment  on  grounds 
of  citizenship  or  alien  status  could  easily  be  adapted  to  implement 
existing  laws  restricting  the  employment  of  convicted  felons  for 
certain  kinds  of  jobs;   such  convictions  could  simply  be  coded 
into  the  system's  database.   The  databank  could  also  be  useful  in 
efforts  to  combat  welfare  fraud.   If  the  database  were  expanded 
to  include  a  notation  of  status  as  a  welfare  recipient,  then  the 
databank  could  automatically  report  the  hiring  of  such  persons 
to  the  appropriate  welfare  agency  as  a  signal  for  cutting  off 
benefits,  and  matches  of  the  databank  against  various  public 
assistance  program  rolls  would  simplify  the  identification  of 
ineligible  welfare  recipients.   If  the  registry  contained 
identifiers  such  as  photographs  or  fingerprints,  it  could  be  use- 
ful in  apprehending  criminal  fugitives.  It  could  also  be  an 
invaluable  asset  to  the  Parent  Locator  Service. 

Through  these  and  similar  adaptations,  a  national  population 
registry  would  unquestionably  become,  as  an  HEW  Advisory  Committee 
predicted  a  decade  ago,  a  national  dossier  system. 

Recommendations  and  Conclusions 


In  the  past  the  ACLU  has  opposed  the  sanctions  provisions 
contained  in  the  legislation  and  we  must  continue  to  oppose 
such  procedures.   We  do  so  on  the  grounds  that  they  would  lead 
inevitably  to  discrimination  against  some  Americans  and  because 
they  would  almost  certainly  lead  to  an  employee  identity  card 
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with  serious  civil  liberties  consequences.   We  also  believe  that 
the  arrangements  which  have  been  proposed  in  the  past  will  simply 
not  work.   Those  employers  who  are  engaged  in  the  practice  of 
hiring  undocumented  workers  will,  we  believe,  continue  to  do  so. 

We  urge  the  Committee  to  consider  carefully  the  evidence  as 
to  the  effectiveness  of  this  scheme.   It  is  not  sufficient  to 
say  that  sanctions  are  necessary.   A  system  which  will  not 
accomplish  its  purposes  and  which  at  the  same  time  will  give  rise 
to  discrimination  and  pose  a  massive  threat  to  civil  liberties 
is  simply  unacceptable. 

We  respectfully  suggest  that  the  Committee  look  to  alterna- 
tives . 

A  new  approach  which  we  believe  merits  attention  would  focus 
on  those  employers  who  engage  in  a  pattern  and  practice  of  hiring 
undocumented  workers.   Under  this  approach,  it  would  be  unlawful 
for  employers  intentionally  to  hire  undocumented  workers,  but 
there  would  be  no  general  requirement  for  the  government  to 
develop — and  employers  to  inspect — a  new  secure  form  of 
identification.   Rather,  enforcement  would  center  on  firms  found 
to  engage  in  a  pattern  and  practice  of  intentionally  hiring 
undocumented  workers.   Any  employer  cited  for  such  violations 
would  then  be  required  to  report  any  new  hiring  to  the  govern- 
ment.  Responsibility  for  enforcing  the  law  would  not  rest  with 
tihe  INS  but  rather  the  officials  having  experience  in  enforcing 
employment  laws.   This  unit  v/ould  be  also  charged  with  insuring 
that  enforcement  of  the  law  did  not  result  in  unlawful  discrimina- 
tion. 
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This  approach  would  have  the  virtue  of  focusing  the 
immigration  enforcement  effort  on  large  employers  with  a  clearly 
established  record  of  employing  and  exploiting  undocumented 
workers.   It  would  thus  eliminate  the  incentive  for  all  employers 
to  "play  it  safe"  by  discriminating  against  "foreign- looking" 
workers,  and  it  would  encourage  large  employers  to  comply  with 
fair  labor  standards  laws  in  order  to  avoid  being  targeted  for 
close  scrutiny  as  a  suspected  exploiter  of  undocumented  workers. 

The  ACLU  has  asked  a  group  of  employment  discrimination 
experts  to  v/ork  with  us  and  other  inti^rested  groups  to  see  if 
this  approach  can  be  translated  into  a  scheme  which  will 
actually  accomplish  the  objective  and  do  so  without  giving  rise 
to  discrimination  or  to  a  worker  identification  card.   We  hope 
that  the  Committee  will  not  move  forward  so  quickly  as  to  foreclose 
careful  consideration  of  this  approach. 

Pending  the  submission  of  the  working  group's  recommendation, 

the  ACLU  offers  the  following  preliminary  suggestion.   Assuming 

that  imposting  new  legal  obligations  on  employers  will  be  part  of 

any  legalization  program,  the  proposal  should  be  designed  to  meet 

the  following  criteria: 

*A  new  criminal  statute  should  make  it  a  crime  to 
intentionally  hire  undocument  workers. 

*There  should  be  no  requirement  that  all  (or  most) 
employers  examine  worker  identification  to  determine 
that  the  worker  is  authorized  to  work  in  the  U.S. 

*The  specific  structures  and  procedures  set  up  to 
monitor  compliance  should  be  focused  equally  on 
enforcing  laws  against  discrimination  and  the  new 
law  against  hiring  undocumented  workers. 
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♦Responsibility  for  administrative  enforcement 
should  rest  with  the  Department  of  Labor,  the 
Department  of  Justice,  a  combined  task  force  of 
these  two  Departments  or  a  new  agency.   It  should 
not  be  given  to  INS . 

♦Enforcement  should  focus  on  employers  who  engage 
in  a  pattern  and  practice  of  violating  the  law  by 
hiring  undocumented  workers. 

*Those  found  by  an  administrative  ruling  to  be 
engaged  in  a  pattern  and  practice  of  illegal  action 
should  be  subject  to  hiring  verification  and  report- 
ing procedures  and  administrative  review  designed 
to  insure  equally  that  the  employer  does  not 
discriminate  and  does  not  hire  undocumented  workers. 

*There  should  be  a  procedure  for  a  complaint  to  be 
brought  administratively  by  workers,  a  union,  or 
others  alleging  a  pattern  and  practice  of  violation. 
Recourse  to  the  courts  should  be  available  if  the 
agency  declines  to  act  on  a  complaint. 

♦Specific  penalties  should  apply  only  to  violations 
which  occur  after  the  special  procedures  (outlined 
above)  are  put  in  place  against  an  employer. 

We  note  with  approval  the  general  tenor  of  Part  B,  Sec.  Ill 
of  the  bill  which  provides  congressional  endorsement  for  a 
"controlled  and  closely  monitored  increase  in  the  level  of  the 
border  patrol  and  of  other  appropriate  enforcement  activites  of 
the  Immigration  and  Naturalization  Service  to  achieve  an 
effective  level  of  control  of  illegal  immigration."   As  long 
as  constitutional  safeguards  are  followed  at  the  border,  such 
a  recommendation  from  Congress  (coupled  with  a  meaningful  level 
of  appropriation)  is  a  significant  step  tov;ard  effective  control 
over  the  nation's  borders. 

In  our  view,  such  a  recommendation  for  balanced  border  enforce- 
ment should  be  accompanied  by  an  additional  enforcement  recommenda- 
tion of  the  Select  Commission,  which  urges  "the  increased  enforce- 
ment of  existing  wage  and  working  standards  legislation.  .  . 
[and]  supports  the  necessary  increases  in  budget,  equipment  and 
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personnel  that  will  allow  the  Department  of  Labor's  Employment 
Standards  Administration.  .  .  to  increase  its  efforts  to 
monitor  the  workplace."   Commission  Report,  II,  B.2  at  70-71. 

The  Employment  Standards  Administration  (ESA)  is  empowered 
by  statute  to  restore  back  wages  to  persons  who  were  paid  below 
the  federal  minimum  wage.   Under  the  ESA  program  investigations 
are  conducted  against  employers  thought  to  be  using  undocumented 
workers.   The  object  of  these  investigations  is  to  make  low  wage 
employers  aware  that  the  minimum  wage  law  is  being  enforced, 
and  that  it  is  being  enforced  with  particular  diligence  on  those 
known,  or  reasonably  believed  to  be  employing  illegal  aliens. 
Since  such  enforcement  will  impose  on  the  employer  the  costs 
which  he  seeks  to  avoid  by  violation  of  the  labor  and  v/orking 
standards  laws,  his  incentive  to  hire  undocumented  workers  will 
be  significantly  reduced.   Such  an  enforcement  system  would  be 
more  cost-effective  than  implementing  employer  sanctions  and  a 
work  identification  system,  since  it  would  be  cheaper  to  use 
agencies  already  in  place  fTKan  to  institute  an  entirely  new 
and  expensive  system.   More  importantly,  however,  the  increased 
enforcement  of  present  wage  and  safety  laws  would  not  involve 
the  v/idespread  discriminatory  impact  and  civil  liberties  erosion 
that  appears  to  be  inherent  in  an  employer  sanctions  program 
coupled  with  a  national  work  identification  system. 

If  these  provisions  are  tied  to  a  "sunset"  provision 
requiring  Congress  to  affirmatively  reauthorize  employer  sanctions 
statutes  and  to  the  creation  of  a  Select  Commission  to  further 
study  the  efficacy   of  employer  sanctions  provisions,  the 
discriminatory  effects  of  sanctions  v/ill  be  reduced. 
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U.S.  Department  of  Justice 
Office  of  Legislative  Affairs 


Orrice  of  the  Assistant  Attorney  General 


Washingion.  DC.  20130 

April  4,  1983 


Honorable  Romano  L.  Mazzoli,  Chairman 
Subcommittee  On  Immigration,  Refugees, 

and  International  Law 
House  Committee  on  the  Judiciary 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  March  2,  1983  to  the 
Attorney  General  requesting  the  Department's  response 
to  certain  questions  with  regard  to  the  immigration 
reform  legislation  pending  before  your  Subcommittee, 
H.R.  1510.   The  Attorney  General  has  asked  that  I 
forward  the  attached  responses  which  will  be  made  a 
part  of  the  hearing  record  on  this  important 
legislation. 

Please  don't  hesitate  to  ask  if  we  can  be  of 
further  assistance  in  this  matter. 


Sincerely 


RoHert  A.  McConnell 
Assistant  Attorney  General 
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GAP  REPORT 

1.   A  GAO  Report  on  employer  sanctions  in  foreign 
countries  reveals  that  most  of  them  have  been  ineffective 
because  of  the  lack  of  resources  for  enforcement,  as  well  as 
for  the  judicial  processing  of  violators.   How  can  you  assure 
the  Congress  that  this  will  not  be  the  case  here  if  this 
legislation  is  enacted? 

As  I  have  stated  on  many  occasions  this  Administration 
intends  to  vigorously  enforce  any  employer  sanctions  law  which 
is  enacted.   We  already  have  in  place  a  cadre  of  INS  investi- 
gators accustomed  to  visiting  employment  sites  where  there  is 
reason  to  believe  illegal  aliens  are  employed  and  we  will 
augment  that  force  to  the  extent  necessary  to  insure  effective 
enforcement.   It  is  also  notable  that  under  the  legislation 
Department  of  Labor  officers  are  similarly  empowered  to 
monitor  compliance  with  the  employer  sanctions  provisions. 

More  generally,  I  would  mention  that  in  my  visits  to 
France  and  Hong  Kong  last  fall,  I  was  pleased  to  learn  that 
those  governments  do  believe  in  the  effectiveness  of 
sanctions.   The  French,  although  historically  not  aggressive 
in  their  enforcement  of  employer  sanctions,  are  now  stiffening 
their  enforcement.   In  Hong  Kong  these  laws  have  always  been 
firmly  and  effectively  enforced  and  are  a  vital  element  of 
that  country's  immigration  law. 
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LEGALIZATION 

1.    What  is  the  rationale  behind  the  Administration's  desire 
to  have  a  two-tiered  legalization  program  rather  than 
just  a  one-step  process  on  a  certain  cut-off  date? 

The  Administration  believes  that  aliens  who  are  otherwise 
admissible  and  have  demonstrated  an  attachment  to  the  United 
States  through  at  least  three  years  of  continuous  residence 
and  self-sufficiency  should  be  granted  a  legal  status  to 
remain  in  this  country.   However,  we  do  not  feel  that  perma- 
nent residency  should  be  granted  until  persons  have  shown  a 
much  longer  period  (six  years)  of  continuous  residency  and  the 
ability  to  maintain  themselves  and  their  dependents. 

The  two-tiered  program  will  allow  the  inclusion  of  a 
larger  portion  of  the  illegal  population,  while  ensuring  that 
persons  are  not  given  the  benefits  of  permanent  residency 
before  they  have  adequately  proven  their  commitment  to  be 
contributing,  self-sufficient  members  of  their  communities. 
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2.  Certain  Members  do  not  believe  employer  sanctions  alone 
will  accomplish  the  objective  of  reducing  the  employment 
of  undocumented  aliens.   They  are  of  the  opinion  that 
greater  enforcement  measures  should  be  in  place  for  a 
period  of  time  before  sanctions  and  legalization  take 
place.   Do  you  plan  to  have  the  Department  move  toward 
providing  INS  with  additional  personnel  and  funding  prior 
to  instituting  sanctions  or  legalization  provisions?   If 
not,  why? 

In  the  summer  of  1981,  the  Reagan  Administration  did 
submit  an  FY  1982  Budget  Amendment  to  provide  additional 
enforcement  resources  for  INS.   However,  we  have  consistently 
maintained  that  increased  enforcement  resources  alone  will  not 
allow  us  to  regain  control  of  our  borders.   We  need  an  em- 
ployer sanctions  law  to  remove  the  strong  incentive  for 
illegal  migration  —  employment  opportunities  in  this  country. 

3.  There  are  certain  waivable  grounds  of  exclusion  under 
Section  212(A).  How  do  you  propose  to  implement  this 
waiver  authority? 

Applicants  for  legalization  who  require  a  waiver  for  some 
ground  of  inadmissibility  would  simply  apply  for  that  waiver 
at  the  same  time  that  they  filed  their  legalization 
application.   Immigration  personnel  would  make  the  final 
determination  on  the  waiver  in  conjunction  with  their  review 
and  determination  of  eligibility  for  legalization. 
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4.    Should  the  bill  specifically  allow  or  deny  administra- 
tive and/or  judicial  review  of  a  decision  denying  an 
application  for  legalization?   What  is  the  result  of  the 
bill's  silence  on  this  subject? 

It  would  be  our  recommendation  that  the  legislation 
acknowledge  the  extraordinary  nature  of  the  proposed 
legalization  program  and  specifically  limit  administrative  and 
judicial  review  to  the  extent  possible.   Certainly  supervisory 
review  of  denials  of  legalization  applications  will  be  pro- 
vided in  any  event,  and  consideration  should  be  given  to 
precluding  judicial  review. 

The  silence  of  the  current  bill  likely  means  that 

legalization  denials  would  be  individually  reviewable  in  U.S. 

District  Courts  under  8  U.S.C.  1329,  subject  to  the  probable 

requirement  of  exhaustion  of  administrative  appeals,  if  any. 

Such  denials  may  also  be  reviewable  by  habeas  corpus  under  the 

interpretations  in  some  jurisdictions. 

5.    Should  this  bill  specifically  authorize  funding  for  the 
legalization  program?   What  would  be  the  cost  of  the 
program? 

We  do  not  believe  that  it  is  necessary  for  the  bill  to 
authorize  any  specific  amount  of  funding  for  the  legalization 
program.   The  cost  estimates  developed  by  INS  are  still  in  the 
process  of  review  and  amendments  to  the  legislation  could 
require  further  modification  of  those  estimates. 

The  Administration  will  submit  either  an  FY  1983  supple- 
mental appropriation  request  or  an  FY  1984  budget  amendment  as 
soon  as  the  legislation  is  enacted. 
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6.    What  is  the  role  of  the  voluntary  agencies  in  this 

program?  Should  they  receive  financial  assistance  for 
their  participation?   If  so,  for  what  types  of  services? 
Would  it  be  on  a  per  capita  basis? 

Voluntary  agencies  and  other  recognized  organizations 
would  assist  the  legalization  program  by  disseminating  infor- 
mation to  the  public  within  their  areas  of  responsibility  and 
by  opening  facilities  staffed  by  their  personnel  where  aliens 
could  go  to  obtain  application  forms,  specific  information 
regarding  their  eligibility,  and  assistance  in  preparing  and 
filing  their  applications. 

These  agencies  and  organizations  should  definitely 
receive  financial  assistance  for  their  participation.   They 
will  be  providing  vital  information,  and  clerical  functions, 
which  would  otherwise  have  to  be  handled  by  government  per- 
sonnel.  They  will  also  provide  or  contract  for  space  in  which 
to  establish  legalization  centers,  which  will  both  save  the 
government  money  and  permit  a  more  rapid  start-up  of  the 
program. 

Their  payments  should  be  on  the  basis  of  applications 
received  and  processed  through  their  facilities.   This  would 
be  on  a  per  capita  basis,  since  all  aliens,  even  if  they  are 
dependents  will  have  to  apply  and  establish  their  eligibility 
for  either  temporary  or  permanent  resident  status. 
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7.  What  administrative  problems  do  you  anticipate?  Would  a 
change  in  the  effective  date  and/or  program  period  be  of 
assistance?  What  changes  would  you  recommend? 

First,  it  would  be  helpful  if  the  legislation  would  allow 
the  receipt  of  applications  for  legalization  to  begin  no  later 
than  three  months  after  enactment  and  then  call  for  a 
twelve-month  period  of  application  under  this  program.   The 
three-month  delay  is  necessary  to  allow  INS  time  to  publish 
regulations,  enter  into  contractual  agreements,  begin  the 
public  information  campaign  and  make  other  preparations. 

Secondly,  we  believe  that  the  type  of  organization  which 
may  be  designated  by  the  Attorney  General  to  assist  in  the 
receipt  of  legalization  applications  should  be  expanded  to 
include  other  public  and  private  organizations.   This  will 
insure  that  there  is  adequate  outreach  and  support  for  this 
program  in  all  necessary  locations. 

Finally,  we  believe  that  language  waiving  present  re- 
quirements to  negotiate  through  the  General  Services  Adminis- 
tration for  temporary  rental  facilities  would  be  most  helpful 
in  facilitating  the  acquisition  of  the  necessary  office 
quarters  to  support  the  orderly  receipt  of  legalization 
applications.   The  Immigration  Service  has  previously  been 
granted  similar  waiver  authority  to  independently  negotiate 
for  buildings  necessary  for  the  detention  of  aliens. 
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8.    Can  you  assure  the  Subcommittee  that  the  implementation 
of  the  legalization  program  will  not  impede  existing 
enforcement  efforts  or  efforts  to  implement  the  employer 
sanctions  and  other  enforcement  provisions  in  this  bill? 


Yes,  I  can.   The  information/education  campaigns  for  both 
the  employer  sanctions  and  legalization  programs  will  begin  at 
roughly  the  same  time  and  the  two  programs  should  mutually 
reinforce  one  another.   Employer  sanctions  will  encourage 
qualified  illegal  aliens  to  file  for  legalization  and  the 
documentation  of  legal  status  which  it  will  provide.   The 
legalization  program  will  encourage  illegal  aliens  to  come 
forward  and  secure  legal  status,  thus  removing  the  longer  term 
aliens  from  the  illegal  population.   As  a  result,  the  enforce- 
ment of  employer  sanctions  after  the  end  of  the  education 
period  and  other  standard  enforcement  procedures  will  be  made 
more  effective  by  the  siphoning  off  of  those  long  term  illegal 
aliens  who  are  most  likely  to  resist  removal  from  the  United 
States  by  relying  on  procedural  delays  and  administrative 
relief  for  which  they  can  apply  —  all  the  time  diverting 
enforcement  resources  which  could  be  better  used. 

We  contemplate  no  interruption  of  enforcement  because  of 
the  legalization  program.   Certainly  we  will  provide  enforce- 
ment personnel  with  guidelines  for  handling  aliens  with  a 
prima  facie  claim  to  legalization  who  are  encountered  prior  to 
their  having  filed  under  the  legalization  program. 
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EMPLOYER  SANCTIONS 

1.    The  ABA  last  month  opposed  employer  sanctions  because 
they  were  alleged  to  be  "unworkable  and  expensive." 
Specifically,  the  ABA  background  papers  criticized  the 
bill  for  failure  to: 

1)  Specify  exactly  how  INS  will  execute  the 
investigation,  detection  and  apprehension 
of  employer  violators; 

2)  Specify  whether  INS  would  have  to  obtain  a 
warrant  to  inspect  employer  records;  and 

3)  Grant  INS  any  additional  enforcement  powers. 

4)  The  ABA  material  further  points  out  that  "the 
already  overburdened  and  understaffed  INS 
hardly  has  the  resources  to  investigate  and 
prosecute  even  those  cases  where  a  violation 
may  be  suspected." 

1)   Preliminarily  it  should  be  noted  that  such  specifica- 
tion in  the  statute  itself  is  not  consistent  with  normal 
drafting  conventions.   INS  will  pursue  specific  leads  and 
concentrate  its  investigative  resources  on  targets  which  meet 
established  criteria  for  high  enforcement  impact.   Investiga- 
tive techniques  which  are  currently  in  use  will  be  augmented 
by  the  inclusion  of  inquiries  conducted  by  DOL  and  INS  to 
inspect  employment  eligibility  verification  records.   Addi- 
tionally, employer  violators  would  not  be  apprehended  in  most 
circumstances  since  the  initial  stages  of  the  progressive 
penalty  structure  provide  for  administrative  fine  proceedings. 
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Violators  would  only  be  subject  to  arrest  in  cases  of  repeated 
violations,  where  the  U.S.  Attorney  has  authorized  prosecution 
or  an  indictment  has  been  issued. 

2)  The  statute  requires  that  employer  records  be  made 
available  for  inspection.   Regulations  will  be  published  which 
clarify  that  records  will  be  made  available  upon  request  for 
administrative  inspection.   The  statute  does  not  require  a 
subpoena  or  warrant. 

3)  INS  authority  will  be  expanded  to  include  the  author- 
ity to  initiate  administrative,  civil,  or  criminal  proceedings 
against  employers  who  employ  unauthorized  aliens.   INS  cur- 
rently has  authority  to  define  classes  of  aliens  who  may  be 
employed  in  the  U.S.  but  can  take  no  action  against  employers 
who  disregard  an  unauthorized  alien's  status. 

4)  INS  presently  directs  about  50%  of  its  investigation 
resources  to  area  control  investigations  at  places  where 
illegal  aliens  are  believed  to  be  employed.   These  resources 
will  continue  to  be  focused  on  such  employment  sites,  but  the 
investigation  will  generate  a  new  outcome  -  in  addition  to 
expulsion  proceedings  against  the  alien  INS  will  initiate 
employer  sanctions  proceedings.   With  regard  to  resources  for 
this  program,  the  Service  has  stated  that  it  will  enthusias- 
tically begin  its  employer  sanctions  program  with  its  present 
resources  as  soon  as  the  statute  is  enacted.   However,  as  I 
have  mentioned  before,  we  intend  to  provide  additional  inves- 
tigative resources  as  needed. 
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The  ABA  also  commented  that  convictions  for  knowing 
violations  would  be  difficult  to  secure  because  of  the 
"ease  of  forging  the  existing  eligibility  documents"  and 
the  "heavy  burden  in  meeting  the  knowing  requirement." 
Would  you  comment  on  these  evidentiary  issues  and  do  you 
view  them  as  a  serious  problem  —  as  the  ABA  apparently 
does? 


The  civil  penalty  provisions  do  not  require  that  know- 
ledge be  established  beyond  a  reasonable  doubt.   Once  an 
employer  has  been  served  with  a  citation,  and  continues  to 
hire  aliens  without  checking  documentation  and  in  violation 
of  law,  we  believe  that  a  case  will  be  made  out  that  the 
violation  was  "knowing."   In  document  fraud  cases  where  the 
employer  is  implicated,  experience  with  smuggling  cases 
indicates  that  we  will  be  able  to  secure  the  testimony  of  the 
alien  and  the  intermediaries  against  the  employer.   In  sit- 
uations where  the  fraud  does  not  involve  the  employer,  we 
would  not  be  interested  in  pursuing  the  employer  sanctions 
fines,  but  rather  would  pursue  the  purveyors  of  the  fraudulent 
documents. 

3.    Would  you  comment  on  the  4-step  sanctions  procedure  and 
don't  you  agree  that  the  citation  stage  would  be  helpful 
(in  addition  to  the  education  program)  since  we  are 
entering  a  new  area  of  federal  criminal  law? 

The  legislation  wisely  provides  graduated  penalties.   We 

believe  the  choice  between  injunctive  remedies  or  criminal 

sanctions  in  cases  of  repeated  violations  is  properly  left  to 

the  discretion  of  the  United  States  Attorney. 
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We  do  support  the  continuation  of  a  citation  stage  for 
initial  infractions  of  the  law  occurring  after  the  education 
period.   Although  we  intend  to  devote  substantial  resources  to 
an  informational  campaign  that  should  reach  all  employers,  we 
can  foresee  circumstances  in  which  "new"  employers  might  act 
in  ignorance  of  the  law. 

4.  Under  H.R.  1510,  do  you  believe  that  a  civil  fine  must 
become  final  (after  opportunity  for  judicial  review) 
before  proceeding  to  the  next  civil  fine  or  from  the 
second  civil  fine  to  the  criminal  stage?   Should  the  bill 
specifically  allow  movement  to  the  next  stage  in  the 
4-step  process  immediately  after  issuance  of  the  cita- 
tion or  assessment  of  the  fine? 

The  bill  should  specifically  allow  movement  to  the  next 
stage  in  the  4-step  sanction  process  immediately  after  issu- 
ance of  the  citation  or  assessment  of  the  fine.   Otherwise, 
the  process  could  be  so  prolonged  as  to  have  no  deterrent 
effect. 

5.  What  type  of  administrative  and  j|Udicial  review  of 
sanctions  should  be  made  available  to  an  employer? 

We  believe  that  a  single  level  of  administrative  and 
judicial  review  should  exist.   Administrative  fines  should  be 
reviewed  by  an  administrative  law  judge  (or  immigration  judge) 
without  further  appeal  to  the  U.S.  Immigration  Board.   How- 
ever, the  provision  of  HR.  1510  requiring  that  such  hearings 
be  conducted  within  200  miles  of  the  location  of  the  alleged 
violation  (or  residence  of  the  violator)  should  be  deleted,  as 
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it  imposes  an  almost  impossible  administrative  burden  on  the 
government. 

Similarly,  the  legislation  should  make  clear  that  one 
level  of  judicial  review  is  all  that  is  intended.   If  this 
subcommittee  decides  that  the  judicial  appeal  should  be  at  the 
circuit  court  level,  then  the  bill  should  specify  that  a 
finding  for  the  government  by  the  circuit  court  should  consti- 
tute a  final  judgment  requiring  the  payment  of  a  fine  and 
obviating  any  collection  action  by  the  government  at  the 
district  level. 

6.    The  civil  fines  in  the  bill  are  fixed.   Will  the  absence 
of  discretion  in  the  person  assessing  the  fines  cause  any 
problems?   Does  it  prevent  such  person  from  tailoring  the 
fine  to  the  type  of  business,  size  of  employer  (housewife 
vs.  GM)  and  the  gravity  of  the  offense?  VJould  maximum 
fines  be  the  better  approach? 

We  do  not  believe  that  maximum  fines  would  be  a  better 
approach. 

The  fixed  nature  of  fines  serves  to  eliminate  the  need 
for  officials  to  arbitrate  cases  for  mitigation  of  fines.   It 
also  avoids  charges  of  discriminatory  treatment  by  employers 
who  state  that  their  fines  were  set  unfairly  high. 

In  the  instance  of  the  criminal  penalty  arising  in  the 
fourth  stage  (or  the  third  violation  after  the  initial 
citation) ,  fine  amounts  and  the  length  of  imprisonment  are 
within  the  discretion  of  the  District  Court  judge. 
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7.  Some  people  have  objected  to  the  language  in  the  bill 
which  limits  coverage  to  those  "who  refer  for  a  fee." 
Can  you  comment  on  this  limitation  and  doesn't  this 
language  effectively  exempt  union  hiring  halls  and 
casual  referrals? 

We  believe  that  substitution  of  the  word  "consideration" 

for  the  word  "fee"  is  preferable  and  would  expand  the  coverage 

to  include  union  hiring  halls  which  are  regularly  involved  in 

employment  referrals.   Casual  referrals  would  not  be  covered, 

unless  there  was  some  benefit  that  accrued  to  the  referrer. 

8.  Do  you  foresee  any  problems  with  interpreting  the  bill 
to  exclude  independent  contractors  from  coverage  or 
should  the  bill  be  more  specific  regarding  coverage  of 
homeowners,  using  gardeners,  handymen,  etc.? 

Independent  contractors  who  employ  four  or  more  aliens 

would  be  covered  by  the  bill.   An  individual  who  contracts 

with  an  independent  contractor  would  not  be  responsible  for 

the  contractor's  workforce  unless  the  Government  could  show 

that  the  independent  contractor  arrangement  was  a  sham, 

devised  solely  to  avoid  employer  liability  under  the  bill. 

9.  The  Chamber  of  Commerce  has  suggested  a  targeted  approach 
for  employer  sanctions.   Is  it  desirable  or  possible  to 
legislate  a  targeted  sanctions  program?   Isn't  this 
strictly  an  administrative/enforcement  matter  and  isn't 
targeted  enforcement  a  necessary  result  because  of 
resource  limitations? 

It  would  be  unwise  to  legislate  a  targeted  sanctions 

program.   Targeted  enforcement  should  be  an  administrative 

decision  and  it  necessarily  results  from  the  availability  of 

resources. 
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INS  intends  to  establish  target  criteria  to  achieve 
maximum  enforcement  impact.   The  Service  is  opposed  to  stat- 
utory definitions  of  targets,  (with  the  exception  of  the 
practical  elimination  of  employers  of  three  or  fewer  em- 
ployees) ,  since  that  would  inevitably  create  havens  for 
illegal  employment  within  those  businesses  not  defined  as 
targets. 

Of  course,  there  will  be  an  effort  to  monitor  all  busi- 
nesses through  compliance  audits  of  a  random  and/or  systematic 
sample  of  employers. 

ASYLUM 

1.    While  the  bill  addresses  in  detail  the  handling  of  asylum 
claims  by  administrative  law  judges,  it  does  not  address 
the  initial  processing  of  these  claims  by  INS.   I  would 
ask  whether  INS  has  any  special  plans  to  obtain  special- 
ized personnel  or  to  provide  special  training  to  existing 
personnel  with  regard  to  the  receipt  and  processing  of 
asylum  claims  (particularly  for  those  areas  such  as  South 
Florida  or  the  S.W.  border  and  for  those  personnel  in  a 
supervisory  capacity  over  the  handling  of  asylum  claims 
made  by  persons  without  documents  —  i.e.,  expeditious 
exclusion) . 

INS  is  reviewing  the  administrative  processing  of  asylum 
applications  and  it  is  likely  that  changes  in  the  existing 
procedures  will  be  forthcoming.   INS  has  already  given  a 
special  training  course  to  25  immigration  examiners,  who 
regularly  handle  asylum  determinations.   Another  training 
program  is  contemplated  when  the  review  of  the  asylum  proce- 
dures is  completed  and  any  new  regulations  have  been  pub- 
lished. 
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With  regard  to  the  training  of  INS  personnel  for  identi- 
fying and  responding  to  initial  claims  of  asylum  in  the 
future,  we,  of  course,  would  provide  modified  operating 
instructions  and  any  required  on-the-job  training. 

2.    Shouldn't  INS  develop  a  special  unit  (without  a  law 
enforcement  or  border  patrol  background)  to  handle 
asylum  claims  here  and  refugee  applications  abroad? 
Shouldn't  the  Central  Office  be  more  involved  in  the 
processing  of  asylum  claims  (i.e.,  acting  as  clearing- 
house and  referral  for  the  State  Department,  issuing 
detailed  guidelines  and  instructions,  maintaining 
statistics,  reviewing  decisions  by  district  offices) , 
since  it  is  unlike  other  adjudications  which  do  not 
involve  a  national  interest  or  international  obligation? 

As  you  know,  during  the  last  Congress  the  Administration 
proposed  a  specialized  unit  of  asylum  adjudicators  within  the 
INS.   The  legislation  introduced  during  the  last  Congress  did 
not  adopt  that  approach,  which  the  Administration  continues  to 
believe  offers  the  best  solution  for  handling  asylum  adjudica- 
tions.  In  the  absence  of  legislation,  the  INS  intends  to  do 
what  it  can  to  streamline  its  administrative  processing  of 
asylum  applications  and  to  improve  the  training  of  asylum 
adjudicators.   The  INS  has  in  existence,  and  is  now  in  the 
process  of  upgrading,  its  Refugee  and  Parole  Office  which 
performs  the  basic  functions  set  forth  in  your  question. 
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FRAUD 

1.  Is  it  safe  to  assume  that  fraud  will  increase 
dramatically  with  the  enactment  of  this  bill  in  order 
to  produce  documents  used  in  the  employment  verifica- 
tion process  and  in  the  legalization  program? 

Yes,  we  can  assume  that  fraud  in  documentation  to  estab- 
lish eligibility  to  work  in  the  United  States  and  to  qualify 
for  legalization  will  exist.   Additionally,  because  of  the 
number  of  illegal  aliens  already  here  who  cannot  legitimately 
qualify  for  legalization  and  therefore  secure  authorization  to 
continue  to  work  in  the  United  States,  the  possibility  for 
fraud  will  probably  be  greater  than  is  now  the  case.   The 
enhanced  enforcement  authority  (employer  sanctions)  will  cause 
many  to  return  home,  but  will  likely  cause  others,  including 
new  illegal  entrants  and  overstays,  to  turn  to  fraudulent 
documentation . 

2.  What  special  efforts  will  be  made  to  address  this  poten- 
tially serious  problem?  Will  additional  personnel  and 
training  be  required  to  counter  this  problem? 

In  recognition  of  the  anticipated  increase  in  fraud,  INS 
implementation  plans  call  for  expansion  of  fraud  units  moni- 
toring the  legalization  process  and  to  mount  increased  inves- 
tigations- directed  at  arrangers,  vendors,  and  producers. 

•  Legislation  enhancing  the  authority  to  prosecute  and 
increasing  penalties  on  producers,  vendors,  and  users  of 
fraudulent  identification  documents  was  passed  by  Congress 
last  year.   This  will  definitely  aid  our  efforts. 
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As  fraud  is  detected  through  the  screening  of  legali- 
zation documents  or  through  the  screening  of  suspect  cases 
or  the  apprehension  of  newly  employed  illegal  aliens 
information  concerning  the  fraud  will  be  collected  and  made 
available  to  all  INS  officers  who  will  be  reviewing  future 
legalization  applications  or  reviewing  employment  eligibility 
documentation  during  employment  site  visits.   The  Service 
maintains  an  excellent  fraudulent  docviments  intelligence 
program,  to  utilize  and  disseminate  information  about  fraudu- 
lent documents  and  schemes, 

3.    Will  INS  have  sufficient  personnel  to  examine 

documents  at  the  request  of  employers  who  may  be 
suspicious  of  certain  documentation  presented  to 
them  by  prospective  employees?   What  priority  will 
be  assigned  to  this  particular  activity? 

INS  will  establish  a  program  for  employers  who  report 
documents  of  a  suspect  nature.   We  will  direct  such  employers 
not  to  make  critical  judgments  of  the  authenticity  of  docu- 
ments, but  hire  such  individuals  and  request  that  INS  make  an 
audit  of  the  documents. 

INS  will  also  continue  to  verify  the  status  of  lawful 
resident  aliens  who  request  such  verification  prior  to  seeking 
employment. 

More  importantly  INS  will  handle,  on  an  immediate  basis, 
the  request  for  verification  of  documentation  from  any 
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U.S.  citizen  or  permanent  resident  or  other  alien  authorized 
to  work  in  the  US.,  whose  documentation  has  been  mistakenly 
rejected  by  an  employer. 


FINANCIAL  ASSISTANCE 

1.    This  bill  specifically  prohibits  public  assistance  for  a 
certain  period  to  legalized  aliens.   Can  you  comment  on 
the  constitutionality  of  this  provision?   Can  you  also 
comment  on  the  constitutionality  of  the  provision  grant- 
ing states  the  option  of  denying  state  or  local  benefits 
to  legalized  aliens? 

The  Office  of  Legal  Counsel  has  assured  me  that  both 
provisions  are  constitutionally  sound. 

Mathews  v.  Diaz,  426  U.S.  67  (1967),  is  the  leading  case 
on  the  issue  of  federal  power  to  distinguish  aliens  from 
citizens  in  the  welfare  context.   In  Diaz,  the  Supreme  Court 
made  clear  that  while  the  Fourteenth  Amendment  prohibits  the 
states  from  denying  generally  applicable  welfare  benefits  to 
resident  aliens,  that  no  such  restrictions  bind  the  federal 
government.   While  all  aliens  "within  the  jurisdiction  of  the 
United  States"  are  protected  "from  deprivation  of  life, 
liberty,  or  property  without  due  process  of  law,"  Congress  has 
"broad  power  over  naturalization  and  immigration,"  and  that 
power  includes  the  authority  to  make  legitimate  distinctions 
between  citizens  and  non-citizens.   Id.  at  78-80.   The  Court 
added: 
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In  particular,  the  fact  that  Congress  has 
provided  some  welfare  benefits  for  citizens 
does  not  require  it  to  provide  like  benefits 
for  all  aliens.   Neither  the  overnight  visitor, 
the  unfriendly  agent  of  a  hostile  foreign 
power,  the  resident  diplomat,  nor  the  illegal 
entrant,  can  advance  even  a  colorable  constitutional 
claim  to  a  share  in  the  bounty  that  a  conscien- 
tious sovereign  makes  available  to  its  own 
citizens  and  to  some  of  its  guests.   The  decision 
to  share  that  bounty  with  our  guests  may  take  into 
account  the  character  of  the  relationship  between 
the  alien  and  this  country:  Congress  may  decide 
that  as  the  alien's  tie  grows  stronger,  so  does 
the  strength  of  his  claim  to  an  equal  share  of 
the  munificence.   Id.  at  80  (emphasis  in 
original) . 

2.    The  bill  also  grants  the  Attorney  General  the  authority 
to  provide  certain  types  of  benefits,  such  as  emergency 
care  to  legalized  aliens.   How  would  this  authority  be 
implemented?   On  a  case-by-case  basis?   By  identifying 
certain  programs  and  benefits  that  would  be  available? 
What  difficulties,  if  any,  do  you  anticipate  in 
exercising  this  authority? 

Although  the  authority  to  implement  this  program  rests 
with  the  Attorney  General,  I  would  implement  it  in  conjunction 
with  the  Secretary  of  Health  and  Human  Services. 

The  Department  of  Health  and  Human  Services  has  concluded 
that  the  exceptions  to  ineligibility  for  federal  benefit 
programs  contained  in  Section  245A(d)  (2)  (B)  and  (C)  would 
likely  amount  to  providing  Supplementary  Security  Income 
assistance  and  Medicaid  to  legalized  aliens  who  met  the 
existing  qualifications  for  these  programs.   While  narrowed 
access  for  such  legalized  aliens  might  be  constitutional,  the 
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cost  of  establishing  separate  programs  could  be  greater  than 

the  benefits  achieved. 

As  I  stated  in  my  testimony,  we  believe  that  these 

exceptions  to  the  general  ineligibility  for  federal  benefits 

should  be  deleted  from  the  bill.   Such  assistance  as  is 

provided  should  come  from  state  and  local  programs  with  shared 

federal  support  from  a  block  grant/impact  aid  program. 

ADJUDICATIONS 

1.    Would  you  comment  in  more  detail  on  the  Department's 
position  that  the  Immigration  Board  should  he   subject 
to  the  Attorney  General?   Last  year,  the  Department 
noted  that  "it  is  not  clear  that  this  structure 
would  make  the  immigration  law  process  more  efficient 
or  speedy."   Please  elaborate  on  this  comment. 

With  the  creation  of  the  Executive  Office  for  Immigration 
Review,  the  transfer  of  the  immigration  judges  from  the  INS  to 
that  organization,  and  the  appointment  of  a  new  Chief  Immi- 
gration Judge  with  extensive  legal  management  experience,  the 
Department  is  well  on  the  way  to  solving  the  problems  of  the 
immigration  judge  system  within  the  existing  departmental 
framework.   For  example.  Chief  Judge  William  Robie  has  been 
given  authority  and  is  now  in  the  process  of  developing  a  new 
code  of  procedure  for  immigration  judges.   We  believe  that 
ultimate  questions  of  interpretation  of  the  immigration  laws 
within  the  Executive  Branch  rests  with  the  Attorney  General, 
and  that  he  should  continue  to  review  legal  interpretations  by 
the  judges  and  the  board  by  certification,  and  to  review  rule- 
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making  relating  to  the  jurisdiction  and  procedures  followed  by 

the  judges  and  the  board.   This  authority  has  historically 

been  used  very  judiciously  but  has  insured  appropriate 

Executive  oversight. 

2.    What  particular  administrative  or  legal  difficulties 

would  result  from  an  independent  Board  and  aren't  these 
outweighed  by  the  impartiality  and  autonomy  of  board 
decisions,  particularly  in  asylum  cases? 

It  is  generally  undesirable  to  have  entities  within  the 

Department  of  Justice  which  are  not  ultimately  responsible  to 

the  Attorney  General.   We  believe  that  the  Board  and  the 

immigration  judges  do  exercise  fully  independent  judgment  in 

individual  cases  under  the  current  procedures.   However,  there 

may  be  some  instances  where  it  is  necessary  for  the  Attorney 

General  to  exercise  his  right  of  participation  where  overall 

interpretation  of  the  immigration  law  is  involved.   It  is 

necessary  for  the  Government  to  speak  with  a  single  voice  on 

these  issues. 

3.    What  is  the  Department's  view  on  the  size  of  the  Board 
(the  bill  calls  for  a  six-member  Board) ? 

The  Department  of  Justice  believes  that  the  U.S.  Immi- 
gration Board  should  be  composed  of  nine  members,  who  could 
sit  in  panels  of  three.   This  would  be  necessary,  to  facili- 
tate fair  and  prompt  disposition  of  the  current  juris- 
diction of  the  Board  of  Immigration  Appeals  and  the  expanded 
workload  that  can 'be  anticipated  from  employer  sanctions  and 
asylum  cases. 
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4.    What  is  the  Department's  position  on  the  number  of 
administrative  law  judges  that  would  be  required  to 
carry  out  their  responsibilities  under  the  bill  (which 
limits  the  number  of  judges  to  70) ? 

The  Department  opposes  any  statutory  limit,  which  would 
preclude  the  flexibility  needed  for  emergencies  and  future 
growth  in  workload.   Already  the  caseload  for  the  administra- 
tive law  judges  specified  by  this  bill  is  well  above  the 
capacity  of  70  judges.   With  the  review  of  employer  sanctions 
and  asylum  determinations  added  to  their  current  jurisdiction, 
the  20  judges  which  this  bill  would  add  to  the  existing  force 
of  50  would  be  needed  just  to  handle  the  asylum  caseload. 

EMPLOYMENT  DISCRIMINATION  . 

1.  Would  you  respond  to  the  criticism  that  this  bill  will 
result  in  employment  discrimination  against  ethnic  and 
minority  groups? 

As  Attorney  General,  I  take  very  seriously  my  responsi- 
bility to  eliminate  employment  discrimination  and  speak  out 
against  any  proposal  which  would  have  the  effect  of  limiting 
employment  opportunities  on  the  basis  of  race,  color,  national 
origin,  sex,  or  age.   We  reviewed  the  employer  sanctions 
provisions  in  this  legislation  and  found  unequivocally  that 
employers  would  not  be  able  to  defend  a  Title  VII  employment 
discrimination  action  on  the  ground  that  the  challenged 
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practice  was  necessary  to  avoid  violating  the  employer 
sanctions  provisions  of  the  Immigration  and  Nationality  Act 
(as  amended  by  this  bill) .   We  would  also  note  that  the 
authors  of  the  legislation  were  careful  to  insure  that 
employers  are  not  entitled  to  selectively  enforce  the 
documentation  requirements. 

Additionally,  we  believe  the  potential  is  great  for 
lessening  employment  discrimination  because  of  employer 
sanctions.   As  we  all  know,  some  employers  discriminate 
against  U.S.  citizens  and  permanent  residents  by  knowingly 
referring  and  hiring  illegal  aliens.   Discrimination  exists  in 
a  more  subtle  form  when  some  employers  now  impose  more 
substantial  identification  or  documentation  requirements  on 
foreign-appearing  applicants  than  they  do  on  other  job 
seekers.   This  they  will  no  longer  be  permitted  to  do. 

Therefore,  both  because  of  the  careful  wording  of  the 
proposed  statute  and  because  of  the  substitution  of  a  uniform 
system  of  employment  eligibility  verification  for  present 
practices,  I  am  confident  there  will  not  be  an  increase  in 
employment  discrimination. 
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2.    What  is  the  Department's  view  on  the  various 

anti-discrimination  provisions  contained  in  H.R. 
1510  (i.e.,  requirement  that  Civil  Rights  Commission 
issue  reports.  Labor/ Justice  Task  Force  to  review 
discrimination  complaints?) 

It  is  notable  that  the  legislation  contains  numerous 
provisions  requiring  close  monitoring  of  the  implementation  of 
employer  sanctions.   Specifically,  the  President  is  required 
to  consult  semi-annually  with  the  Congress  on  this  issue,  the 
Civil  Rights  Commission  is  required  to  submit  three  reports  to 
the  Judiciary  Committees  (18,  36,  and  54  months  after  enact- 
ment) on  this  matter,  and  the  Attorney  General,  the  Chairman 
of  the  EEOC  and  the  Secretary  of  Labor  are  to  establish  a  task 
force  to  monitor  and  review  allegations  of  employment  dis- 
crimination.  Clearly  some  combination  of  these  monitoring 
devices  is  appropriate. 


18-556  0—83 93 
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THE     SECRETARY     OF     HEALTH     AND    HUMAN     SERVICES 
WASHINGTON     OC      20201 


The  Honorable  Romano  L.  Mazzoli 
Chairman,  Subcommittee  on  Immigration, 

Refugees,  and  International  Law 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Mazzoli: 

Secretary  Heckler  has  asked  me  to  respond  to  your  letter  of 
March  11,  1983  which  contained  a  series  of  follow-up  questions 
pertaining  to  Deputy  Assistant  Secretary  Anthony  J.  Pellechio's 
March  9  testimony  before  your  Subcommittee  on  H.R.  1510,  the 
Immigration  Reform  and  Control  Act  of  1983.   Answers  to  each 
of  your  questions  are  attached. 

I  wish  to  take  this  opportunity  to  comment  upon  the  Sub- 
committee's proposal  to  provide  newly  legalized  aliens  with 
a  limited  program  of  Federally-supported  medical  insurance. 
As  envisioned  in  H.R.  1510,  this  program  would  consist  of  a 
reduced  benefit  package  and  limited  eligibility  based  upon 
severity  of  condition  and  public  health  interest. 

The  Administration  agrees,  in  principle,  that  limited  medical 
support  would  be  appropriate.  We  also  believe,  however,  that 
decisions  regarding  exact  services  to  be  covered,  persons  to 
be  considered  eligible,  the  reimbursement  relationship 
between  the  service  provider  and  the  payor,  and  the  balancing 
of  financing  between  medical  care  and  other  essential  services 
can  best  be  made  by  the  individual  States.   For  this  reason, 
we  continue  to  believe  that  a  block  grant  would  provide  the 
most  flexible  and  responsive  approach. 

Any  attempt  to  incorporate  into  the  Medicaid  program  a 
wholly  distinct  time-limited  program  embodying  different 
eligibility,  services,  administrative  procedures  and 
financing  would  be  disruptive,  expensive  and  difficult  to 
target. 
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The  Medicaid  program  uses  broad  definitions  of  covered 
services  (e.g.,  inpatient  hospital  services,  physician 
services)  and  does  not  define  coverage  by  medical  conditions 
(e.g.,  fractured  skull,  lung  cancer)  or  in  terms  of  specified 
emergency  services.   Within  this  program,  it  would  not  be 
possible  to  define  care  required  "in  the  interest  of  public 
health  or  because  of  serious  illness  or  injury"  as  the  bill 
provides.   In  addition  to  definitional  problems,  the  develop- 
ment and  application  of  new  claims  review  procedures  (to 
screen  out  care  that  is  neither  urgent  nor  in  the  public 
health  interest)  would  be  time-consuming,  expensive,  and  prone 
to  considerable  error. 

—  Additional  modification  to  the  Medicaid  system  would  be 
necessary  due  to  different  Federal  financial  participation, 
different  service  package  and  different  claims  processing 
procedures  to  support  the  population  covered  in  this  bill. 
Dual  identification  cards  would  be  needed  to  distinguish 
those  persons  eligible  for  partial  Medicaid  benefits  from 
fully  entitled  recipients.   Such  a  system  would  confuse 
providers  and  impede  our  efforts  to  improve  provider 
participation  in  the  Medicaid  program. 

—  Medicaid  eligibility  derives  from  eligibility  for  AFDC  and 
SSI.   If  Federal  criteria  were  to  make  all  legalized  aliens 
eligible  for  medical  assistance  benefits,  including  single 
persons  and  childless  couples,  it  would  raise  serious 
equity  questions  with  respect  to  low-income  persons  in  the 
total  population  who  are  excluded  from  Medicaid. 

—  Full  Federal  financing  provides  no  incentive  for  States  to 
control  costs.   The  unknown  numbers  of  illegal  aliens, 
rates  at  which  they  may  register  for  legalization,  and 
health  status  make  cost  impacts  uncertain. 

The  problems  outlined  above  also  apply  in  setting  up  a 
separate  program  of  medical  assistance  outside  the  Medicaid 
system.   States,  on  the  other  hand,  already  have  multiple 
systems  other  than  Medicaid  for  delivering  health  benefits; 
these  include  HMOs,  State-only  insurance  programs,  and  GA 
medical  assistance.  The  block  grant  would  enable  each  State 
to  use  whatever  system  best  would  fit  the  medical  assistance 
systems  and  the  needs  of  the  legalized  aliens  present  in 
that  State.   We  have  strong  objections  to  any  language  in 
H.R.  1510  that  would  require  this  Department  to  impose 
limited  medical  assistance  within  the  context  of  the  Medicaid 
system  or  would  require  us  to  establish  a  new  Federal  medical 
assistance  program  for  legalized  aliens. 
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As  Deputy  Assistant  Secretary  Pellechio  stated  when  he 
testified  before  your  subcommittee,  the  Administration  is 
very  concerned  about  the  potential  costs  of  H.R.  1510.   We 
have  estimated  these  costs  to  be  nearly  $4  billion  for 
public  assistance  for  fiscal  years  1984  through  1987,  of 
which  nearly  $1.5  billion  would  be  for  medical  assistance. 

Finally,  I  regret  that  staff  were  not  able  to  deliver  copies 
of  the  testimony  of  March  9  to  the  Subcommittee  prior  to  the 
hearings.   As  you  know,  immigration  policy  is  complex,  parti- 
cularly in  light  of  the  need  for  detailed  cost  estimates  and 
coordination  with  the  Departments  of  Justice,  State,  Agricul- 
ture and  Labor,  among  others.   1  assure  you  that  this  testimony 
was  handled  on  an  expedited  basis.   We  look  forward  to 
continuing  to  work  closely  with  you  on  this  important 
legislation. 


Sincerely, 


^^^/ 


omas  R.  Donnelly, 
Assistant  Secretar 
Leaislation 
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Question  #1:   To  what  extent  are  undocumented  aliens  today 
receiving  social  welfare  benefits?  Please 
name  and  describe  all  studies  of  which  you  ire 
aware  that  show  that  illegal  aliens  "pay  in* 
more  than  they  receive.   Please  name  and 
describe  all  studies  that  show  the  opposite. 

Answer:       There  are  no  definitive  estimates  of  the  rates 
at  which  illegal  aliens  participate  in  social 
welfare  and  other  income  transfer  programs. 
Based  on  several  studies  that  we  reviewed, 
estimates  of  participation  range  from  3.9%  to 
49%  for  Unemployment  Insurance  and  from  0.5% 
to  4.2%  for  welfare  benefits.   The  rates  for 
specific  programs  such  as  AFDC,  food  stamps 
and  Medicaid  reflect  similar  ranges  and 
uncertainty.   As  a  result  of  the  lack  of  hard 
information,  none  of  the  researchers  whose 
studies  we  reviewed  supports  the  conclusion 
that  illegal  aliens  "pay  in"  more  than  they 
receive  without  considerable  reservations 
about  the  lack  of  verifiable  data  on  this 
subject.  Moreover,  the  more  recent  studies 
suggest  that  the  reverse  is  true  and  that 
illegal  aliens  do,  in  fact,  receive  more  than 
they  pay  in. 

Listed  on  the  next  page  are  the  relevant 
studies  concerning  this  issue.   We  have  not 
divided  the  research  into  groupings  based  on 
conclusions  about  the  "pay  in"  issue,  since 
the  authors  rarely  take  a  definitive  stand  on 
this  subject.  A  short  abstract  of  each  work 
has  been  added  to  its  bibliographic  reference. 
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Question  #2;   In  the  past  year,  how  many  cases  involving 

fraudulent  procurement  of  HHS  funded  benefits 
has  HHS  discovered?  What  proportion  of  those 
cases  resulted  in  criminal  convictions?  What 
percentage  of  those  convictions  involved 
undocumented  aliens? 

Answer;       During  1982,  we  opened  10,937  new  cases 

involving  suspected  fraud  in  connection  with 
HHS  funded  benefits.   Convictions  for  fraud  in 
HHS  benefits,  including  pre-trial  diversions, 
totalled  543.   These  convictions  include  cases 
opened  in  prior  years,  because  several  months 
sometimes  elapse  between  the  time  a  case  is 
opened  and  actual  trial  and  conviction.   About 
7.8  percent  of  our  convictions  involve  illegal 
aliens. 

These  figures  do  not  include  the  convictions  or 
deportations  of  illegal  aliens  achieved  by  the 
Immigration  and  Naturalization  Service. 
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Question  #3;   Are  HHS  social  services  block  grant  programs 

based  on  the  number  of  residents  in  a  State  or 
on  the  number  of  lawful  residents  of  a  State? 
If  social  service  dollars  are  based  on  census 
figures  —  and  therefore  include  illegal 
aliens  --  aren't  the  States  now  receiving  a 
windfall  in  that  they  are  being  given  money 
that  cannot  and  is  not  spent  for  the  benefit 
of  illegal  aliens? 

Answer;       Congress  appropriates  a  fixed  amount  for 

each  of  the  7  HHS  block  grants.   Funds  for  6 
of  these  are  distributed  to  the  States  on  the 
basis  of  the  historical  share  they  received 
under  the  predecessor  categorical  programs. 
Under  the  remaining  block  grant.  Social 
Services,  the  Congress  decided  that  a  State's 
allocation  would  be  based  on  the  ratio  of 
that  State's  population  to  the  population 
of  all  the  States  using  the  most  recent 
Census  data.   The  Congress  determined,  and  the 
Department  agrees,  that  this  is  an  equitable 
method  for  alloting  these  funds.   It  would  be 
impossible  for  the  Department  of  Commerce 
to  disaggregate  the  Census  data  to  exclude 
illegal  aliens  from  the  population  figures  for 
a  particular  State.   Under  the  block  grants, 
States  have  the  flexibility  to  determine  the 
recipients  of  these  funds.   Whether  or  not  a 
State  spends  money  to  assist  illegal  aliens 
depends  upon  the  laws  of  that  State. 
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Question  #4:   In  1976  Marion  Houstoun  and  David  North  prepared 
a  report  for  the  Department  of  Labor.   North  and 
Houston  found  that  only  1/2  percent  of  illegal 
aliens  received  welfare,  only  1.3  percent  received 
food  stamps,  and  3.9  percent  received  unemployment 
compensation.   Reviewing  this  data,  Professor 
Gary  Goodpaster  of  the  University  of  California 
concluded  that  it  appears,  in  general,  "that 
illegals  as  a  class  pay  far  more  in  taxes  than 
they  take  out  in  social  benefit  payments.  .  ." 
Do  you  reject  those  findings,  and  if  so,  what 
better  data  do  you  have? 

Answer;       It  is  not  a  matter  of  rejecting  the  1976  North/ 
Houstoun  research  as  it  is  a  matter  of  making 
certain  that  the  findings  are  interpreted  as 
the  authors  had  intended.  The  authors  believe  that 
their  1976  study  has  been  misinterpreted  because 
their  findings  were  not  meant  to  represent  all 
illegal  aliens.   Furthermore,  in  more  recent 
writings,  the  authors  acknowledge  that  some 
recent  studies  have  reported  higher  rates  of 
consumption  of  income  transfer  programs. 

In  the  preface  to  their  1976  study.  North  and 
Houstoun  said:  "The  sampling  strategy  used  in 
the  survey,  while  resulting  in  selection  of  a 
diverse  collection  of  case  histories  of  apprehended 
illegals  with  work  experience  in  the  U.S.,  was  not 
designed  to  produce  a  representative  sample  of 
either  the  population  of  illegal  aliens  in  the 
U.S.  labor  market,  or  of  the  population  of  appre- 
hended illegals  in  that  market."  (North/  Houstoun, 
1976,  Preface  pp.  i) 

In  his  1981  study,  "The  Impact  of  Legal,  Illegal 
and  Refugee  Migrations  on  U.S.  Social  Service 
Programs",  North,  referring  to  the  1976  North/ 
Houstoun  study,  said:  "We  remarked  at  the  time  that 
the  low  use  of  income  transfer  programs  could  be 
expected  from  a  population  of  young,  healthy  male 
workers  separated  from  their  families.   While  our 
data  was  frequently  quoted,  our  cautionary  state- 
ments were  largely  ignored.   Meanwhile,  other 
scholars  asked  other  groups  of  illegal  immigrants 
similar  questions,  usually  reporting  roughly 
similar  findings.   Van  Arsdol's  survey  of  illegal 
immigrants  in  Los  Angeles  (who  had  contacts 
with  an  immigrant-serving  agency)  produced  <Juite 
different  data,  however.  This  group  had  been  in  the 
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U.S.  longer  than  the  North-Houstoun  study 
group,  and  included  a  much  larger  proportion 
of  women.   The  men  in  the  group  reported  an 
8.9%  participation  rate  in  welfare  programs 
while  18.5%  of  the  women  reported  receipt  of 
welfare  payments."  (North,  1981,  pp.  18-19) 

Another  research  effort,  conducted  in  1981  by 
the  U.S.  Department  of  Labor,  the  California 
State  Employment  Development  Department,  and 
David  S.  North,  and  based  on  a  group  of  208 
apprehended  illegal  aliens  (who  had  Social 
Security  numbers)  showed  higher  use  of  Unemployment 
Insurance  benefits.  Of  the  group,  77%  worked 
in  positions  covered  by  State  unemployment 
insurance.   Of  these,  49%  had  filed  for  UI 
benefits  and  35%  had  actually  received 
benefits. (North,  David  S.   "The  Impact  of 
Legal,  Illegal  and  Refugee  Migrations  on  U.S. 
Social  Service  Programs."  (Revision  of  a  paper 
prepared  for:  Workshop  on  Immigration  and 
Refugee  Issues.   New  TransCentury  Foundation, 
Washington  D.C.,  August  1981.   pp. 17-24.) 

A  preliminary  report  by  the  General  Accounting 
Office  suggests  that  for  Social  Security 
benefits  illegal  aliens  take  out  far  more  than 
they  pay  in.   The  study  reports  that  for 
illegal  aliens,  the  ratio  of  benefit  receipt 
to  contributions  is  23  to  1.   The  ratio  for 
the  total  U.S.  population  is  5  to  1 .  (Exhibit 
1-  Draft  of  a  proposed  report  by  GAO  -  Should 
Social  Security  Benefits   be  Paid  to  Aliens 
Abroad  and  Aliens  Who  Worked  Illegally  While 
in  the  United  States?   Congressional  Record. 
March  18,  1983   pp.S335T) 
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Question  #5:   Last  year  HHS  prepared  a  cost  estimate  in  which  it 

"assumed"  that  "the  undocumented  have  the  same 

ratio  of  blind  and  disabled  as  the  U.S.  population.' 
Given  the  fact  that  in  the  mid-seventies  HHS 
officials  in  New  York  found  that  only  1/3  of  a 
percent  of  supplemental  security  payments  went  to 
undocumented  aliens  and  that  HHS  "assumed"  that 
aliens  comprise  2.5  percent  of  the  population,  how 
can  HHS  justify  its  assumption  that  undocumented 
aliens  will  use  SSI  at  the  same  rate  as  the  general 
population? 

Answer:       By  law,  illegal  aliens  are  precluded  from  partici- 
pation  in  the  SSI  program.   Local  Social  Security 
offices  handling  SSI  claims  require  documentation 
showing  U.S.  citizenship,  permanent  resident 
status,  or  refugee  status.  We  would  expect  the 
proportion  of  aged,  blind  or  disabled  illegal 
aliens  receiving  SSI  to  be  much  lower  than  the 
proportion  of  aged,  blind  or  disabled  persons  in 
the  total  population  receiving  SSI. 

The  Department's  cost  estimates  are  based  on 
assumptions  about  use  of  SSI  after  aliens  are 
granted  amnesty  and  legalized.   Under  H.R. 
1510,  legalized  aliens  who  are  aged,  blind,  or 
disabled  and  who  meet  the  income  requirements 
of  SSI  would  become  eligible  for  these  benefits. 
We  anticipate  that  once  aliens  are  legalized, 
and  no  longer  excluded  by  law  from  the  SSI 
program,  their  dependency  on  SSI  would  begin  to 
increase. 

Two  factors  affect  the  proportion  of  people  in 
a  population  who  will  go  on  SSI:  the  proportion 
that  are  aged,  blind  and  disabled,  and  the 
proportion  of  these  that  are  in  low-incomed 
brackets.   We  have  assumed  that  compared  to 
the  total  population,  a  lower  proportion  of 
legalized  aliens  will  be  aged,  blind  or  dis- 
abled.  Of  those  who  are,  however,  a  greater 
proportion  will  be  poor.  On  balance  we  have 
assumed  that  a  lower  proportion  of  legalized 
aliens  will  be  eligible  for  SSI  than  in  the 
total  U.S.  population.  Currently,  1.8%  of 
the  total  U.S.  population  receives  SSI.   We 
assume  that  following  a  3-year  phase-in  after 
legalization  takes  place,  the  rate  of  SSI 
recipiency  among  legalized  aliens  will 
level  out  to  1.6%  of  that  population. 
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Question  #6;   Please  list  the  full  set  of  assumptions  upon 
which  your  cost  estimates  were  based. 

Answer;       A  copy  already  has  been  submitted  as  part  of 

the  corrected  transcript  of  Anthony  J.  Pellechio's 
remarks  before  your  Subcommittee,  March  9. 
For  your  convenience,  another  copy  of  the  cost 
assumptions  is  attached. 


^ 
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ASSUMPTIONS  FOR  ADMINISTRATION  ESTIMATES  OF 
WELFARE  COSTS  UNDER  S.529  and  H.R.  1510 


THE  LEGALIZATION  PROGRAM 

(1)  The  Administration's  estimates  assume  that  there  are 
now  about  6.25  million  illegal  aliens  in  the  United 
States.   This  was  derived  as  follows:   A  1980  Census 
staff  study  estimated  that  there  were  3.5  millon 
illegal  aliens  in  1978.   Starting  with  a  midpoint 
figure,  we  updated  the  estimate  for  subsequent  growth 
of  this  population.   We  estimate  that  this  population 
has  grown  since  1978  on  the  order  of  250,000  per  year. 
This  growth,  added  to  the  1978  estimate,  raises  the 
total  illegal  alien  population  to  about  6.25  million 
in  1984. 

(2)  The  INS  staff  developed  estimates  for  the  Select 
Commission  on  Immigration  and  Refugee  Policy  of 
the  length  of  continuous  United  States  residence 
of  the  illegal  alien  population  based  upon  several 
small  sample  illegal  alien  studies  done  in  the  late 
1970s.  INS's  estimates  were  that  30  percent  of  all 
illegal  aliens  have  been  in  this  country  continuously 
for  four  years  or  more.   Using  these  estimates,  we 
would  conclude  that  if  legalization  occurs  in  early 
1984  with  a  legalization  cut-off  date  of  1/1/80,  only 
30  percent  of  the  6.25  million  illegal  aliens  would 
be  eligible.    We  have  adjusted  INS's  original 
estimates  upward  and  assumed  that  if  legaliza- 
tion occurs  in  early  1984  with  a  legalization  cut-off 
date  of  1/1/80,  38  percent  of  the  illegal  aliens 
would  be  eligible  (See  Table  1).   The  Department 
assumes  that  the  INS  estimates  were  made  a  few  years 
ago  and  that  since  then  the  prospect  of  U.S.  amnesty 
and  worldwide  recession  are  likely  to  have  led 
higher  percentages  of  illegal  aliens  to  choose  to 
remain  continuously  in  this  country. 

(3)  More  specifically,  we  estimate  that  5%  of  the  illegal 
aliens  entered  before  1/1/73  and  would  be  eligible 
for  registrant  status  under  H.R.  1510,  8%  entered 
between  1/1/73  and  1/1/77  and  would  be  eligible  for 
permanent  status  while  25  %  entered  between  1/1/77 
and  1/1/80  and  would  be  eligible  for  temporary  status 
(see  Table  1) . 

This  is  a  conservative  estimate.    It  assumes  that 
the  great  majority  of  illegal  aliens  have  been  in 
this  country  less  than  four  years.   If,  in  fact,  a 
greater  proportion  have  documents  to  establish 
continuous  residency  for  four  or  more  years,  more 
legalized  aliens  will  be  eligible  for  legalization. 
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Table  1 


Estimated  Length  of  Continuous  Residency 
of  the  Illegal  Alien  Population* 


Year  of 
Entry 

1982 
1981 

1980 
1979 


1975 
1974 
1973 
1972 


Percent  of  Total 
Illegal  Population 

85 
70 
53 
38 


9 
7 
6 
5 


Maximum  Eligible 
out  of  6.25  Million 


5.313 
4.375 
3.313 
2.375 


1978 

25 

1.563 

1977 

18 

1.125 

1976 

13 

.813 

563 
.438 
.375 
.313 


(TRs) 


(PRs: 


(Registry  under 
H.R.  1510) 


*   Table  revised  upward  from  estimates  orginally  prepared 
by  INS  for  the  Select  Commission  on  Immigration  and 
Refugee  Policy.   The  earlier  INS  estimates  were  developed 
based  on  small  sample  surveys  of  the  illegal  alien 
population.   Since  then,  the  prospect  of  U.S.  amnesty 
and  world-wide  recession  are  likely  to  have  caused  higher 
percentages  of  recently  arriving  aliens  to  remain 
continuouslv  in  the  United  States. 
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(4)   INS  staff  estimate  that  3/4  of  the  aliens  eligible 
for  permanent  status  and  2/3  of  the  aliens  eligible 
for  temporary  status  will  particiate.   Our  cost 
estimates  use  these  same  rates  except  that  we  have 
estimated  that  the  earliest  cohort  —  those  who 
have  resided  continuously  in  this  country  since 
1/1/73  (the  registry  population  under  H.R.  1510) 
would  participate  in  legalization  at  80  percent. 
These  participation  rates  are  higher  than  the  parti- 
cipation rates  reported  by  other  countries  recently 
granting  amnesty  to  aliens  because  we  anticipate  that 
broadly  based  ethnic  community  gruops  will  be  able  to 
promote  and  assist  with  legalization  effectively. 
Furthermore,  unlike  other  countries,  this  legalization 
program  will  be  accompanied  by  a  new  enforcement 
effort  —  the  employer  sanctions  program. 

B.  DEMOGRAPHIC  CHARACTERISTICS 

(1)  Age  and  family  composition  —  A  recent  Census  staff 
study  of  characteristics  of  illegal  aliens  estimated 
that  about  27  percent  of  that  population  are 
children  18  and  under.   This  data  did  not  include 
additional  children  born  in  the  United  States  to 
illegal  alien  parents.   We  assume  that  the  U.S. 

born  children  add  13  percent  to  the  total  population. 
This  assumes  that  for  every  two  foreign-born 
illegal  children,  there  is  one  additional  child 
born  in  the  U.S.   The  estimate  assumes  that  the 
American-born  children,  who  are  legal  U.S.  citizens, 
are  not  getting  the  welfare  benefits  to  which  they 
are  entitled  because  the  parents  who  are  illegal  do 
not  want  to  come  forward.  The  estimates  also  assume 
that  these  legal  children  are  not  counted  in  total 
illegal  alien  population  figures. 

(2)  Based  upon  small  sample  surveys  of  illegal  aliens, 
we  have  assumed  that  on  the  average  an  illegal 
alien  family  has  two  children.   In  our  estimates 
we  assume  that  half  of  the  families  have  female 
heads  and  the  rest  are  two-parent  families. 

C.  ASSUMPTIONS  FOR  WELFARE  USE 

(1)   Based  on  studies  of  illegal  aliens,  we  assume  that 
generally  they  are  a  younger  population  than  the 
U.S.  population.   Many  are  employed  in  marginal 
occupations  and  incomes  tend  to  be  low. 
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(2)  Illegal  aliens  currently  are  ineligible  for  Federal 
welfare  programs  and  rates  of  unauthorized  welfare 
use  reportedly  are  low.   The  Administration  assumes 
that  most  illegal  aliens  are  employed  now,  but 
anticipates  that  after  legalization,  some  aliens 
who  are  employed  now,  particularly  in  marginal  level 
jobs,  will  not  be  able  to  retain  their  jobs.   As 
the  aliens  become  eligible  for  public  assistance 
programs,  the  rate  at  which  they  participate 
initially  will  be  lower  than  the  total  U.S.  popula- 
tion and,  after  three  years,  the  rates  will  build  up 
to  a  comparable  level.   We  have  assumed  that  as  the 
population  assimilates,  it  will  behave  more  like 

the  total  U.S.  population  as  far  as  welfare  use  is 
concerned,  leading  to  similar  rates  of  dependency 
controlling  for  age  and  income  characteristics. 
The  specifics  are  discussed  in  the  sections  on  each 
program  below. 

(3)  If  the  bill  becomes  law  late  in  1983,  we  assume  that 
six  months  of  FY  1984  benefits  will  be  available  to 
those  who  are  legalized.   The  three  and  six  year 
durations  of  program  eligibility  mentioned  above 
also  assume  mid-year  starting  and  end  points. 

(4)  Average  per  capita  benefit  levels  in  each  program 
for  FY  1984  and  the  rate  of  growth  in  the  outyears 
conform  with  the  Administration's  new  budget 
policies.  These  are  shown  on  the  projected  cost 
tables  for  each  program. 

D.   ASSUMPTIONS  FOR  AFDC 

(1)  We  estimate  that  under  H.R.  1510,  the  cost  of  AFDC 
benefits  for  legalized  aliens  in  FY  1984,  FY  1985, 
FY  1986  and  FY  1987  will  be  $20.75  million, 
$43.56  million,  $47.79  million,  and  $83.78  million 
respectively  (see  Table  3.)  Under  S.  529,  the 
total  AFDC  costs  over  these  same  years  will  be  $0, 
$0,  $0,  and  $31.69  million  (see  Table  4). 

(2)  Under  both  H.R.  1510  and  S.  529,  permanent  residents 
would  be  excluded  for  three  years  and  temporary 
residents  would  be  excluded  for  six  years  from  AFDC. 
By  1987,  those  who  beccune  permanent  residents  when 
they  were  granted  amnesty  would  be  eligible  for 
AFDC  benefits.   By  1989,  those  who  became  temporary 
residents  when  they  were  granted  amnesty  would  be 
eligible  for  these  benefits. 
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TABLE  3 

House  Bill  H.R.  1510 
Projected  AFDC  Costs 

Permanents  =  95,000   Registrants  =  63,000   Temporaries  =  263,000 

Individual  Cost  by  Year 
1984   1985   1986   1987    1988    1989    1990 

$  750  $  760  $  780  $  800   $  820   $  840   $  860 

Costs  (Millions) 

Permanents     0.00  0.00  0.00  33.21  70.50  77.21  81.56 

Registrants    20.75  43.56  47.97  50.58  51.84  53.11  54.37 

Tenporaries    0.00  0.00  0.00  0.00  0.00  0.00  118.99 

TOTAL  BY  YEAR:  20.75  43.56  47.79  83.78  122,35  130.31   254.92 
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TABLE  4 


Senate  Bill  S.    529 
Projected  AFDC  Costs 


Permanents  =  158,000      Temporaries  =  263,000 

Individual  Cost  by  Year 
1987     1988     1989     1990 
$  800    $  820    $  840    $  860 


Costs  (millions) : 

Permanents  31.69  81.13   116.21  136.03 

Temporaries  0.00  0.00    0.00  56.69 

Total  by  Year:  31.69  81.13  116.21  192.72 


1483 


(3)  Under  H.R.  1510,  aliens  who  entered  before  1/1/73  and 
adjust  to  regular  permanent  resident  status  under  the 
registry  program  would  be  entitled  to  receive  benefits 
under  all  regular  Federal  entitlement  programs, 
including  AFDC,  beginning  in  FY  1984  if  they  meet  the 
normal  eligibility  criteria  of  these  programs. 

(4)  The  Administration's  estimates  are  based  on  assumptions 
about  the  proportion  of  aliens  in  families  with 
children  and  the  unemployment  levels  of  the  popula- 
tion after  legalization.   We  assume  that  23  percent 

of  all  children  will  be  eligible  to  receive  AFDC. 
(In  the  total  population,  13  percent  of  all  children 
receive  AFDC.  We  have  assumed  that  once  the  legalized 
population  reaches  their  full  level  of  participation, 
the  dependency  rate  will  be  higher  because  of  the  lower 
socioeconmic  status  of  this  population  compared  to  the 
total  population.   Some  90  percent  of  the  families 
receiving  AFDC  will  be  female-headed  families. 

(5)  We  have  assumed  that  78  percent  of  the  legalized 
alien  AFDC  units  will  be  single  parent  units  contain- 
ing an  average  of  three  people  and  22  percent  of  the 
AFDC  assistance  units  will  be  two-parent  units  (in 
States  with  AFDC  unemployed  parents  programs)  and 
containing  an  average  of  four  people. 

(6)  After  a  phase-in  period  of  three  years,  87  percent 
of  the  population  that  is  eligible  for  AFDC  and 

40  percent  of  the  population  that  is  eligible  for 
AFDC-UP  will  participate  in  the  program  (equal  to  the 
current  rates  in  the  total  population).   Participation 
in  AFDC  is  assumed  to  build  up  at  annual  rates  which 
are  50  percent,  75  percent,  and  100  percent  of  the  full 
AFDC  participation  rates  noted  above. 

(7)  Annual  per  individual  costs  are  based  on  the 
projected  per  individual  costs  of  the  total  popula- 
tion. 

E.   ASSUMPTIONS  FOR  SSI 

(1)   Under  H.R.  1510,  the  estimated  cost  of  SSI  benefits 
for  legalized  aliens  will  be  $23.46  million  in 
FY  1985,  $91.96  million  in  FY  1986  and  $108.40  million 
in  FY  1987  (see  Table  5).   Under  S.  529,  there 
will  be  no  costs  for  SSI  in  FY  1984  through  FY  1986. 
The  cost  in  FY  1987  will  be  $7.43  million  (see  Table 
6). 
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TABLE  5 

House  Bill  H.R.  1510 
Projected  Supplemental  Security  Income  Costs 

Permanents  =  6,500    Registrants  =  4,500    Temporaries  =  19,000 

Individual  Cost  by  Year 

1984    1985    1986    1987    1988    1989    1990 

$2,230  $2,370  $2,500  $2,640  $2,780  $2,910  $3,040 

Costs  (millions); 

Permanents  3.77  10.02  14.80  17.85  18.82  19.67  20.55 
Registrants  2.52  6.68  9.87  11.90  12.55  13.11  13.70 
Temporaries     12.58   33.40   49.34   59.49   62.74   65.56    68.51 

Tbtal  by  Year    18.88   50.10   74.00   89.24   94.11   98.34   102.77 

Federally  Reimbursed  State  Supplerrient 


Costs  (millions): 

Permanents       1.06 

2.81 

4.14 

2.50 

0.00 

0.00 

0.00 

Temporaries      3.52 

9.35 

13.81 

16.66 

17.57 

18.36 

9.59 

Total  by  Year:    4.52 

12.16 

17.96 

19.16 

17.57 

18.36 

9.59 

GRAND  -iUi'AL 

- 

BY  YEAR:        23.46 

62.26 

91.96 

108.40 

111.68 

116.68 

112.36 
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TABLE  6 


Senate  Bill  S.  529 
Projected  SSI  Costs 


Permanents  =  11,000 


Temporaries  =  19,000 

Individual  Costs  by  Year 
1987     1988     1989     1990 


Costs  (millions) 
Permanents 
Temporaries 


$2,640   $2,780   $2,910   $3,040 

7.43         19.59         28.69         34.24 
0.00  0.00  0.00         14.27 


TOTAL 


7.43    19.59    28.69    48.52 
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(2)  Under  H.R.  1510,  permanent  residents  would  be  excluded 
for  three  years  and  temporary  residents  would  be 
excluded  for  six  years  from  Federal  public  assistance 
programs  unless  it  is  determined  that  they  require 
assistance  "because  of  age,  blindness  or  disability." 
The  Department  believes  that  under  this  language, 

all  aged  or  disabled  legalized  aliens  who  meet  the 
eligibility  requirements  for  SSI  would  be  eligible  for 
SSI  beginning  in  FY  1984. 

(3)  Under  S.  529,  we  assume  that  permanent  residents 
would  become  eligible  for  SSI  beginning  in  FY  1987  and 
temporary  residents  who  become  permanent  residents 
would  become  eligible  for  SSI  beginning  in  FY  1990. 

(4)  We  assume  an  SSI  recipiency  rate  of  1.6  percent 
for  aged  and  disabled  combined.   The  rate  assumes 
that  2.3  percent  of  the  population  is  elderly  and  1 
percent  is  blind  or  disabled.   (Since  a  recent  Census 
staff  study  shows  that  illegal  aliens  are  younger  on 
average  than  the  total  United  States  population,  the 
overall  percentage  of  blind,  disabled  and  elderly  is 
smaller.)   It  is  assumed  that  75  percent  in  both  groups 
will  be  eligible  for  SSI  and,  after  a  three  year 
phase-in  period,  65  percent  would  participate.   This  is 
the  current  participation  rate  for  the  total  population. 
The  phase-in  rates  are  estimated  to  be  50%,  75%  and 
100%  of  the  full  65%  participation  rate. 

(5)  Under  H.R.  1510,  the  Administration  assumes  that 
the  Federal  government  will  be  responsible  for 
reimbursing  States  for  costs  of  providing  SSI  State 
supplements  to  legalized  aliens.   Whereas  States 
normally  pay  these  costs,  in  the  case  of  legalized 
aliens,  the  Federal  government  is  assumed  to  be 
responsible  for  reimbursing  States  for  three  years 
in  the  case  of  permanent   residents  and  for  six 
years  in  the  case  of  temporary  residents.   We  have 
assumed  that  the  cost  of  State  supplements  will  be 
28  percent  of  the  cost  of  the  Federal  SSI  program  — 
the  percentage  is  based  on  current  SSI  costs 
nationally. 

(6)  The  House  bill's  State  reimbursement  provision  does 
not  apply  to  aliens  legalized  under  the  registry 
program.  Thus  there  are  no  registrant  costs  under 
SSI  State  supplements. 
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(7)  Under  S.  529,  there  are  no  provisions  for  direct 
Federal  reimbursement  of  State  and  local  public 
assistance  costs.   The  Federal  government  will 

be  responsible  only  for  the  Federal  share  of  SSI. 

(8)  The  annual  per  recipient  costs  reflect  costs  for 
aged  and  disabled  combined  and  are  the  same  as 
the  program's  currently  projected  per  individual 
costs  for  the  total  U.S.  population. 

F.   ASSUMPTIONS  FOR  MEDICAID 

(1)  The  projected  costs  of  Medicaid  for  legalized 
aliens  under  H.R.  1510  is  $201.28  million  in  FY  1984, 
$419.38  million  in  FY  1985,  $429.90  million  in  FY 
1986,  and  $425.77  million  in  FY  1987  (see  Table  7). 
Medicaid  costs  under  S.  529  would  be  $0,  $0,  $0,  and 
$38.34  million  (see  Table  8). 

(2)  Under  the  Senate  bill,  permanent  residents  would 

be  excluded  for  three  years  and  temporary  residents 
who  become  permanent  residents  would  be  excluded 
for  six  years  from  Medicaid. 

(3)  The  House  bill  would  exclude  legalized  aliens  from 
Federal  medical  assistance  programs  for  the  same 
time  periods  unless  such  assistance  is  required  "in 
the  interest  of  public  health"  or  because  of 
"serious  illness  or  injury."   Under  this  language 
the  precise  extent  of  medical  assistance  coverage 
for  aliens  is  unclear.   We  have  assumed  that  aliens 
who  a)  are  eligible  for  SSI,  b)  are  eligible  for 
AFDC,  or  c)  would  have  been  eligible  for  AFDC ,  but 
are  excluded  from  such  benefits  by  the  bill,  would 
be  eligible  for  medical  assistance  under  Medicaid 
beginning  in  FY  1984.   We  have  assumed  that  popula- 
tions normally  ineligible  for  Medicaid,  e.g., 
singles  and  childless  couples,  would  not  be  eligible 
for  medical  assistance  under  the  bill.   If  coverage 
were  extended  to  these  populations,  costs  would  be 
much  higher. 

(4)  We  assume  initially  rates  of  Medicaid  use  by  eligible 
legalized  aliens  will  be  lower  than  in  the  general 
population.   Compared  to  AFDC  or  SSI,  however,  we 
have  assumed  that  legalized  aliens  will  increase 
their  use  of  Medicaid  more  rapidly  to  a  level 
comparable  to  the  general  U.S.  population's  use  of 
this  program.   This  is  because  medical  conditions 
will  bring  legalized  aliens  into  health  facilities 
for  treatment  regardless  of  whether  or  not  they  are 
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TABLE  7 
teuse  Bill  H.R.    1510 
Projected  Medicaid  Costs 
Federal  Share 

Individual  Oost  by  Year 

1984         1985         1986         1987         1988         1989         1990 

Mult  $  551        $  560       $  560       $  570       $  580       $  580       $  590 

Child  267  270  270  280  280  280  280 

Aged/Cdsabled  847  860  870  870  890  890  900 

PERMAOTNTS  &  Mult  =  63,000       Child  =  136,000       A/D  =  15,000 

REGISTRANTS 
Oosta   (millions) 

Muiti  16.03        33.24       34.56        35.85        36.48        36.48         37.11 

Children  16.75        34.69       36.34       37.98        37.98        37.98          38.52 

Aged/Disabled  6.03       12.46       13.12       13.45       13.63       13.71          13.88 

Ttotal  38.80       80.38       84.01       87.27       88.09       88.16         89.50 

TQIPORARIES  Adult  =  105,000       Child  =  227,000       A/D  =  26,000 
Costs   (Millions) 

Mults  32.06       66.48       69.12       71.70        72.96        72.96          74.21 

Children  33.50       69.38       72.67       75.96       75.96        75.96          77.05 

Aged/Disabled  12.05        24.91       26.24       26.89        27.26       27.41          27.75 

Tbtal  77.61     160.78     168.03     174.55     176.18     176.33       179.02 

Ttotal  by  Year:      116.41     241.16     252.04     261.82     264.27     264.50       268.52 

Federally  Reiiribursed  State  aiare 


PEPMANQJ'IS 

- 

Costs   (Millions) 

Adults 

7.64 

15.85 

16.48 

8.55 

0.00 

0.00 

0.00 

Children 

7.99 

16.55 

17.33 

9.06 

0.00 

0.00 

0.00 

J^ed/ Disabled 

2.87 

5.94 

6.26 

3.21 

0.00 

0.00 

0.00 

Total 

18.51 

38.34 

40.07 

20.81 

0.00 

0.00 

0.00 

TEMPORARIES 

Costs   (Millions) 

Adults 

27.41 

57.84 

56.68 

58.79 

59.82 

59.82 

30.43 

Children 

28.64 

60.36 

59.59 

62.29 

62.29 

62.29 

31-59 

Aged/Edsflbled 

10.31 

21.68 

21.51 

22.05 

22.35 

22.48 

11.38 

TtJtal 

66.36 

139.88 

137.79 

143.13 

144.47 

144.59 

73.40 

Ttatal  by  Year: 

84.87 

178.22 

177.86 

163.95 

144.47 

144.59 

73.40 

FED     SHARE  & 

FED.    REIIMB. 

STATE  SHARE 

GRAND  TOTAL 

201.28 

419.38 

429.90 

425.77 

408.73 

409.09 

341.91 
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TABLE  8 

Senate  Bill  S.  529 
Projected  Medicaid  Costs 

Individual  Cost  by  Year 

1987     1988  1989  1990 

Adult                       $  570    $  580  $  580  $  590 

Child                         280      280  280  290 

Aged/Disabled                900     910  920  930 

PERMANENTS      Adult  =  63,000    Child  =  136,000    A/D  =  15,000 
Costs; 

Adults                      16.04    34.16  35.75  36.92 

Aged/Disabled               4.70    9.82  10.24  10.51 

Children                   17.55    35.66  37.61  39.97 

Total                      38.34    79.63  83.60  87.41 


TEMPORARIES     Adult  =  105,000    Child  =  227,000  A/D  =  26,000 
Costs; 

Adults  0.00  0.00  0.00  26.83 

Aged/Disabled  0.00  0.00  0.00  8.09 

Children  0.00  0.00  0.00  29.27 

Total  0.00  0.00  0.00  64.18 

GRAND  TOTAL  38.34  79.63  83.60  151.59 
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covered  under  Medicaid.   Typically,  however,  a 
determination  will  be  made  by  the  facility  whether 
or  not  the  patient  is  eligible  for  Medicaid  benefits 
and,  if  the  alien  is  eligible,  he  will  be  enrolled 
in  the  program.   The  phase-in  rates  are  assumed  to 
be  92  percent,  96  percent,  and  100  percent  of  the 
participation  rate  (87%  for  AFDC  families,  40%  for 
AFDC-UP  families,  and  65%  for  SSI  recipients). 

(5)  The  Administration  has  developed  its  estimates  based 
upon  benefit  levels  equal  to  the  average  annual 
Medicaid  benefit  levels  of  the  total  population 
excluding  long-term  care.   Our  rationale  for  using 
the  full  benefit  level  is  that  whereas  the  precise 
extent  of  medical  assistance  coverage  is  unclear 
under  the  House  bill,  we  have  assume,  pending  further 
guidance  from  the  Committee,  that  hospitalization 
and  related  ancillary  services,  physician  visits, 
prenatal  care,  immunizations,  and  medication  all  go 
toward  conditions  that  are  serious  or  in  the 
interest  of  public  health  and  thus  would  be  reimbursed 
by  the  medical  assistance  program  for  legalized 
aliens.  Excluding  long-term  care,  over  90  percent 

of  Medicaid  costs  currently  are  for  services  that 
would  meet  the  aliens'  criteria  for  reimbursement. 
Since  we  know  little  about  the  population's  health 
status,  but  believe  that  it  may  be  worse  than  that 
of  the  general  Medicaid  population,  we  have  developed 
our  estimates  based  on  full  Medicaid  costs  (excluding 
long-term  care).   If  relative  to  the  current 
Medicaid  population,  aliens  are  in  less  need  of 
medical  care,  costs  would  be  lower. 

(6)  We  have  assumed  that  residents  who  are  medically  needy 
could  receive  benefits  and  the  ratio  of  categorically 
needy  to  medically  needy  is  equal  to  the  United  States 
average. 

(7)  Based  on  the  assumptions  noted  above,  we  estimate 
that  at  full  participation,  25%  of  the  legalized 
alien  population  would  be  eligible  for  Medicaid  and 
medically  needy  programs.   Nearly  10%  of  the  total 
U.S.  population  currently  is  eligible  for  Medicaid. 
Because  of  their  lower  average  income  level, 

we  assume  there  will  be  a  higher  rate  of  Medicaid 
eligibility  among  legalized  aliens. 

(8)  Under  the  House  bill,  we  have  assumed  that  for  the 
first  three  years  in  the  case  of  permanents  and  for 
the  first  six  years  in  the  case  of  temporaries,  the 
Federal  government  also  would  be  responsible  for 
the  State  and  local  share  of  Medicaid  and  medically 
needy  programs. 
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ASSUMPTIONS  FOR  FOOD  STAMPS 

(1)  Under  the  House  bill,  total  costs  for  food  stamps 
will  be  $26.04  million  in  FY  1984,  $59.24  million 
in  FY  1985,  $72.65  million  in  FY  1986,  and  $118.83 
million  in  FY  1987  (see  Table  9).   Under  the  Senate 
bill,  there  will  be  no  food  stamp  costs  for  FY  1984 
through  FY  1986.   The  total  cost  in  FY  1987  will  be 
$37.71  million  (see  Table  10). 

(2)  We  have  assumed  that  under  S.  529,  permanent  residents 
will  not  be  eligible  for  food  stamp  benefits  until 

FY  1987  and  temporary  residents  who  become  permanent 
residents  will  not  be  eligible  for  food  stamp  benefits 
until  FY  1990. 

(3)  Under  H.R.  1510,  aged  and  disabled  aliens  will  be 
eligible  not  only  for  SSI,  but  also  for  food  stamps 
beginning  in  FY  1984.   Registrants  also  will  be 
eligible  for  food  stamps  beginning  in  FY  1984. 
Non-aged  and  disabled  permanent  residents  will  begin 
receiving  food  stamp  benefits  in  FY  1987.   At  full 
participation,  about  32  percent  of  the  legalized 
aliens  are  expected  to  participate  in  the  program. 
The  estimates  were  developed  using  an  AFDC  and  SSI 
program  base,  e.g.,  based  upon  the  current  ratio  in 
the  total  U.S.  population  of  persons  on  AFDC  and 
SSI  to  persons  on  food  stamps.   Phase  in  rates  and 
participation  rates  are  the  same  as  in  AFDC  and  SSI. 

(4)  The  annual  food  stamp  benefit  levels  are  the  same 
as  the  projected  annual  benefit  levels  for  the 
total  population. 

ASSUMPTIONS  FOR  GENERAL  ASSISTANCE 

(1)  The  estimated  cost  of  reimbursing  State  and  local 
government  for  GA  benefits  to  families,  single 
persons  and  couples  under  the  House  bill  would  be 
$122.27  million  in  FY  1984,  $314.23  million  in  FY 
1985,  $451.36  million  in  FY  1986,  and  $467.27 
million  in  FY  1987  (see  Table  11). 

(2)  Under  H.R.  1510,  the  Federal  government  would  fully 
reimburse  State  and  local  areas  for  the  cost  of 
public  assistance  benefits  which  are  paid  to 
legalized  aliens  if  such  benefits  are  generally 
available  to  other  needy  persons  in  the  area 

and  if  those  benefits  receive  State  or  local 
funding.   Primarily,  these  benefits  are  paid 
through  State  and  locally  administered  general 
assistance  (GA)  programs  for  indigent  populations 
not  eligible  for  AFDC  or  SSI. 
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TABLE  9 

Etouse  Bill  H.R.    1510 
Projected  Food  Stamp  Costs 


Non-AgedA)isabled  Permanents     =  143,000         Aged/Disabled  Permanents     =     8,000 

Non-AgedA)isabled  Registrants  =     96,000        Aged/tiisabled  Registrants  =     6,000 

Non-Aged/Disabled  Temporaries  =  399,000         AgedA>isabled  Teirporaries  =  23,000 

Individual  Cost  by  Year 

1984    1985    1986    1987    1988  1989    1990 


$  503 

$  529 

$  565 

$  596 

$  630 

$  666 

$  703 

NON-AGED 

Costs  (millions) 

Penticinents 

0.00 

0.00 

0.00 

37.14 

81.47 

92.38 

100.84 

Registrants 

20.85 

45.59 

52.24 

57.04 

60.26 

63.66 

67.23 

Temporaries 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

145.92 

Total  by  Year 

20.85 

45.59 

52.24 

94.19 

141.73 

156.04 

313.99 

PGEDA>ISABLED 

Costs  (Millions) 

Permanents 

1.04 

2.73 

4.08 

4.93 

5.21 

5.50 

5.81 

Registrants 

0.69 

1.82 

2.72 

3.29 

3.47 

3.67 

3.87 

Tai^raries 

3.46 

9.10 

13.61 

16.43 

17.36 

18.33 

19.36 

Ttotal  5.19   13.66   20.41   24.64   26.03   27.50    29.04 

Total  by  Year:   26.04   59.24   72.65  118.83  167.77  183.54   343.03 


1493 


TABLE  10 


Senate  Bill  S.  529 
Projected  Food  Stamp  Costs 


Permanents  =  253,000 


Temporaries  =  422,000 


Costs  (Millions) 
Permanents 
Temporaries 


Individual  Costs  by  Year 
1987     1988     1989     1990 

$  596    $  630    $  666    $  703 

37.71    99.63   147.25   177.77 
0.00     0.00     0.00    74.09 


TOTAL 


37.71    99.63   147.25   251.86 


18-556  0—83 95 
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TABLE  11 


House  Bill  H.R.  1510 
Projected  General  Assistance  Costs 
Federcil  Share 


Singles  Type  Permanents  =   4,000  Singles  Type  Permanents  »  13,000 

Couples  Type  Permanents  =   1,000  Couples  Type  Permanents  =   3,000 

AFDC  Type  Permanents  =  73,000    AFDC  Type  Permanents  =  244,000 


Individual  Cost  by  Year 
1984    1985    1986    1987    1988    1989    1990 


Singles  $2,634  $2,710  $2,780  $2,840  $2,910  $2,980  $3,050 

Couples  1,980  2,030  2,080  2,130  2,180  2,240  2,290 

AFDC  Type  1,380  1,420  1,460  1,490  1,530  1,560  1,600 

SINGLES 

Costs  (millions) 

Permanents  2.51  6.45  9.27  5.42  0.00  0.00  0.00 

Temporaries  8.37  21.52  30.90  36.17  37.03  37.92  19.42 

Itotal  10.88  27.97  40.17  41.59  37.03  37.92  19.42 


COUPLES 

Costs  (Millions) 
Permanents       0.42 
Temporaries      1.40 

Itotal  by  Year:    1.81    4.66    6.70    6.93    6.17    6.32    3.24 


AFDC-TYPE 

Costs  (Millions) 

Permanents      25.28  64.98  93.34  54.62  0.00  0.00  0.00 

Tetiporaries     84.29  216.62  311.15  364.13  372.87  381.82  195.49 

Ttotal         109.57  281.60  404.49  418.75  372.87  381.82  195.49 

Itotal  by  Year:  122.27  314.23  451.36  467.27  416.08  426.06  218.15 


1.08 

1.55 

0.90 

0.00 

0.00 

0.00 

3.59 

5.15 

6.03 

6.17 

6.32 

3.24 
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(3)  There  are  no  provisions  for  direct  Federal  reimburse- 
ment of  State  and  local  public  assistance  costs  under 
the  Senate  bill,  S.  529. 

(4)  Based  upon  estimates  of  illegal  alien  unemployment 
and  family  composition  after  legalization,  the 
Department  estimates  that  7  percent  of  aliens 
qualify  for  State  and  local  general  assistance 
programs  for  persons  without  children.   We  assumed 
that  22%  of  single  individuals  (the  estimated 
current  rate  of  unemployment  among  Hispanic  males 
17-  35  years  of  age)   will  be  unemployed.   Seventy- 
five  percent  of  these  will  be  living  in  GA  benefit 
States  and  eligible  for  GA  benefits.   In  order  for 
childless  couples  to  qualify,  however,  both  adults 
would  have  to  be  unemployed.   We  have  assumed  that 
the  joint  probability  that  both  adults  would  be 
unemployed  is  4.6%.   For  both  single  and  childless 
couples,  we  have  assumed  that  full  participation 
will  be  40%  and  it  will  take  3  years  to  phase-in  to 
this  level. 

(5)  Under  the  bill,  mothers  with  dependent  children  and 
other  aliens  normally  eligible  for  AFDC  would  be 
excluded  from  the  program  because  of  their  recently 
legalized  status.   In  the  absence  of  any  action  by 
States  or  local  areas  to  specifically  exclude 
mothers  with  dependent  children  from  GA  benefits 
while  GA  benefits  are  provided  to  single  individuals, 
couples  without  children,  etc.,  some  if  not  all 
States  and  localities  with  GA  programs  would 
provide  benefits  to  families  normally  eligible  for 
AFDC.   The  duration  of  full  Federal  reimbursement 
of  GA  assistance  would  be  three  years  in  the  case 
of  permanent  residents  and  six  years  in  the  case  of 
temporary  residents  who  later  become  permanent 
residents. 

(5)  The  provisions  for  direct  Federal  reimbursement  of 
State  and  local  public  assistance  costs  does  not 
apply  in  the  case  of  registants.   Their  adjustment 
to  regular  permanent  resident  status  is  not  part  of 
this  legalization  program. 

(6)  In  estimating  the  costs  of  extending  GA  coverage  to 
AFDC-type  families,  we  have  assumed  that  GA  eligibility, 
participation  rates,  and  benefit  levels  will  be  the 
same  as  for  the  AFDC  program.   This  only  covers 
non-medical  benefits  since  we  have  assumed  that  the 
major  medical  problems  of  this  population  would  be 
covered  through  Medicaid. 
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(7)  For  single  individuals,  GA  costs  are  based  on  the 
refugee  program's  estimates  of  GA  cash  and  medical 
benefits  combined.   (The  amount  is  similar  to  our 
latest  national  GA  program  cost  data  which  is  three 
years  out  of  date.)   The  total  cost  of  benefits  for 
a  two-person  unit  is  assumed  to  be  1.5  times 

the  total  cost  for  a  unit  consisting  of  a  single 
person. 

(8)  GA  benefits  for  families,  single  individuals  or 
childless  couples  would  only  be  available  if  there 
were  an  existing  local  GA  program.   We  have  assumed 
that  a  quarter  of  the  legalized  aliens  reside  in 
States  or  localities  that  have  no  GA  programs  and 
would  receive  no  such  benefits. 


I.   ASSUMPTIONS  FOR  DISABILITY  INSURANCE  ESTIMATES 

(1)   The  table  below  gives  estimates  for  1984-1990  of 
the  average  number  of  persons  from  the  legalized 
alien  group  who  would  be  receiving  disability 
benefits  under  the  OASDI  program  and  projected 
expenditures  (rounded  to  the  nearest  5  million 
dollars)  for  disability  benefits  paid  to  these 
persons  and  their  families.   Disability  Insurance 
is  not  a  welfare  program  and  at  no  time  will 
legalized  aliens  be  excluded  from  this  program 
under  either  the  House  or  Senate  bill. 


Table  12 
Disability  Insurance  Benefits  for  Legalized  Aliens 

1984    1985    1986    1987    1988    1988    1990 

Averse  Number  8,300  10,500  13,100  16,200  19,700  23,500  27,300 

of  Disabled 

Beneficiaries 

Disability      $60    $75    $100    $130    $165    $210    $250 
Benefits  Paid 
(in  millions) 


(2)   By  using  available  information  on  age  distribution 
and  years  of  residency  of  the  legalized  aliens,  we 
estimated  the  portion  of  each  age  group  in  the 
active  wor)t  years  (18-64)  that  satisfied  insured 
status  requirements.   We  assumed  that  these  groups 
of  eligible  persons  would  experience  disability 
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at  the  same  rate  as  the  normal  U.S.  population 
(based  upon  the  1979  OASDI  Trustees  Report  data  for 
the  U.S.  male  population).   We  also  assumed  that 
those  persons  who  were  eligible  for  OASDI  benefits 
and  became  disabled  prior  to  1/1/84  would  be 
counted  as  part  of  the  1/1/84  disabled  population, 
and  we  assumed  that  three  percent  of  those  disabled 
at  the  beginning  of  a  year  would  die  by  the  end  of 
that  year.   Finally,  we  assumed  that  the  average 
family  benefit  was  $7000  per  year  in  1984  —  which 
is  comparable  to  the  current  average  family  benefit 
for  the  general  population  —  and  thereafter  would 
increase  by  5  percent  a  year. 

J.   ASSUMPTIONS  FOR  THE  BLOCK  GRANT 

(1)  Under  S.  529,  States  will  receive  block  grant  funds 
to  provide  a  program  of  limited  assistance  for 
legalized  aliens  not  eligible  for  regular  welfare 
programs  to  meet  essential  medical  and  subsistence 
needs.   The  Administration  has  established  a 
ceiling  of  $1.1  billion  for  this  block  grant  over 
the  four  year  period  of  FY  1984  to  FY  1987.   We 
have  assumed  that  the  $1.1  billion  in  block 

grant  funds  will  be  divided  by  year  based  on  the 
estimated  number  of  legalized  aliens  who  are 
excluded  from  regular  Federal  income  security  and 
health  programs  under  the  bill. 

(2)  Under  the  bill,  block  grant  funds  for  legalized  aliens 
are  authorized  through  FY  1990.   We  assume  that  the 
payouts  for  FY  1988  through  FY  1990  will  be  at  the  same 
rates  as  in  the  earlier  years. 


TABLE  13 

Block  Grant  Allocations  by  Year 

(millions  of  dollars) 

1984 

1985 

1986     1987      1988 

1989 

1990 

165 

330 

330      275       220 

220 

110 

K.   SUMMARY 


(1)   Chart  A  and  B  summarize  the  Administration's  assump- 
tions about  the  duration  of  program  eligibility  under 
H.R.  1510  and  S.  529.   While  no  legalized  aliens  are 
eligible  for  AFDC,  Medicaid,  SSI  or  food  stamps  until 
FY  1987  under  the  Senate  bill,  portions  of  the  legalized 
alien  population  start  being  eligible  for  these 
programs  beginning  in  FY  1984  under  the  House  bill. 
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(2)  Under  the  Senate  bill  permanent  aliens  are  just 
beginning  to  become  eligible  for  these  programs  in 
FY  1987  and  participation  rates  will  be  lower  than 
in  the  total  population.   Under  the  House  bill, 
since  portions  of  the  legalized  alien  population 
will  already  have  participated  in  the  welfare 
programs  for  3  years,  their  rates  of  participation 
will  be  comparable  to  the  rates  of  the  total  U.S. 
population. 

(3)  We  have  assumed  that  the  House  bill's  provisions 
for  100%  reimbursement  of  State  and  local  public 
assistance  programs  require  not  only  Federal 
reimbursement  of  GA  benefits,  but  also  Federal 
reimbursement  of  the  States'  share  of  Medicaid  and 
SSI  State  supplements. 

(4)  We  project  that  the  total  cost  of  benefits  for 
legalized  aliens  between  FY  1984  and  FY  1987  will 
be  $3,955  billion  under  H.R.  1510  and  $1,580 
billion  under  S.  529  (see  Tables  14  and  15). 
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Question  #7;   As  a  matter  of  constitutional  law,  do  you  see 
any  problem  with  that  portion  of  H.R.  1510 
which  authorizes  States  to  prohibit  newly 
legalized  aliens  from  receiving  financial 
or  medical  benefits  under  State  programs? 

Answer;       We  understand  that  Attorney  General  Smith  is 
responding  to  this  question  of  cpnstitutional 
and  immigration  law,  and  we,  of  course,  defer 
to  his  views  on  the  matter. 
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Question  tS;   H.R.  1510  makes  newly  legalized  aliens  ineligible 
for  "any  program  of  financial  assistance  under 
Federal  law. "   Is  that  wording  sufficiently 
precise?   E)o  you  see  euiy  ambiguities  in  it? 

Answer ;        We  believe  the  language  of  the  proposed 

section  245A(d) ( 1 ) ( A) ( i ) ,  as  would  be  added  by 
section  301(a)  of  H.R.  1510,  is  sufficiently 
precise  to  permit  Federal  administration. 
Paragraph  {l)(A)(i)  precludes  eligibility 
under  "any  program  of  financial  assistance 
furnished  under  Federal  law  ...  on  the  basis 
of  financial  need."   Also,  clauses  ( ii )  and 
(iii)  foreclose  eligibility  for  medical 
assistance  under  title  XIX  of  the  Social 
Security  Act,  and  for  food  stamps,  respectively. 
Therefore,  the  reference  that  you  cite  would 
be  read  to  refer  to  programs,  such  as  AFDC  and 
SSI,  which  provide  cash  assistance  and  for 
which  financial  need  is  an  eligibility  criterion. 
We  see  no  need  for  additional  refinement  of 
that  established  concept. 

Disability  Insurance  which  is  provided  for 
under  title  II  of  the  Social  Security  Act  is 
not  a  program  of  financial  assistance  based  on 
financial  need.   Therefore,  the  reference  cited 
does  not  exclude  legalized  aliens  from  the  DI 
program. 
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Question  #9;   Please  describe  the  program  under  which,  for 

purposes  of  AFDC  and  SSI  eligibility,  a  sponsor's 
resources  are  "imputed  "  to  the  alien  immigrant  he 
sponsors.   How  effective  has  that  program  been?   How 
often  is  it  used? 

Answer:       Sections  415  and  1621  of  the  Social  Security 

Act  require  attribution  of  sponsor's  income  and 
resources  to  new  immigrants  in  the  AFDC  and  SSI 
programs,  respectively.   In  both  programs,  the 
sponsor  of  a  resident  alien  is  liable  for  the 
alien's  support  for  a  period  of  3  years  after  entry. 
The  income  and  resources  of  a  sponsor  and  his 
spouse,  except  for  specific  amounts  allowed  to  meet 
their  own  needs  and  those  of  any  dependents,  are 
considered  to  be  the  income  and  resources  of  the 
alien. 

All  applicants  for  AFDC  and  SSI  are  asked  their 
citizenship  status,  and  the  length  of  time  they  have 
been  in  the  country.   If  they  are  immigrants  who  were 
admitted  to  the  United  States  less  than  3  years  ago, 
the  sponsors'  income  and  resources  are  always  taken 
into  account  in  making  eligibility  determinations. 

The  provision  in  SSI  was  enacted  into  law  in  1980. 
Prior  to  that,  6.6  percent  of  the  new  SSI  claims 
filed  each  year  were  by  aliens  who  had  been  in  the 
United  States  less  than  5  years.   An  SSA  study  of 
the  impact  of  the  provision  (copy  attached)  concluded 
that  it  was  extremely  effective  in  reducing  SSI 
awards  to  recent  aliens  and  that  it  resulted  in  an 
estimated  $37,000,000  less  being  paid  out  yearly. 
Prior  to  the  enactment  of  the  provision,  about  1,300 
recent  aliens  became  entitled  to  SSI  benefits 
monthly.   Three  months  after  the  provision  went  into 
effect,  new  awards  to  recent  aliens  dropped  to  143 
monthly.   Of  those  awards  which  were  made  within  the 
3  months  after  the  provision  went  into  effect,  most, 
the  study  determined,  were  incorrect  and  should  not 
have  been  made. 

No  similar  study  has  been  done  of  the  impact  of  the 
sponsor  provision  in  the  AFDC  program.   SSA 
estimated  that  in  FY  1982,  the  sponsor  provision 
would  result  in  a  savings  of  $15,000,000  for  the 
AFDC  program. 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES 


Social  S«cur{ty  Administrition 


Memorandum 


QA-A-5-U 


Subject 


Beverly  A.  Bedwell 

Associate  Coannlssloner 

for  AssessaenC  , 

Special  Study  of  Impact  of  Sponsor-to-AlIen  Deeming  Provisions — ACTION 


To      Mr.  Sandy  Crank 

Associate  ComalsBloaer 

for  Operational  Policy  and  Procedure 


In  response  to  widespread  public  perception  of  nlsuse  of  the  SSI  lav  by 
recent  aliens,  Congress  enacted  Public  Law  96-265,  Section  504  effective 
October  1,  1980.  This  law  requires  the  deeming  of  sponsors'  Income  and 
resources  to  aliens  for  a  3-year  period  after  their  admission  for  permanent 
residence.  The  new  law  follows  a  recommendation  of  a  March  1980  Office 
of  Assessment  report  on  aliens  who  received  SSI  benefits  while  owning  overseas 
assets.  The  executive  summary  attached  gives  the  highlights  of  a  study  of 
the  impact  of  the  1980  Amendments  on  recent  aliens  who  file  for  Supplemental 
Security  Income  (SSI)  shortly  after  arrival. 

Study  findings  show  the  new  provisions  resulted  in  the  agency  paying  out 
an  estimated  $37,000,000  less  on  an  annualized  basis.  However,  at  least 
for  the  first  3  months  after  sponsor-to-alien  deeming  becaae  applicable, 
district  office/branch  office  recognition/development  was  very  poor,  and 
additional  problems  still  remain. 

Recosmendatlons  to  Improve  adjudicative  quality  are  capsuled  In  the  executive 
summary,  and  more  fully  explored  In  the  body  of  the  report,  which  Is  attached. 
The  members  of  my  staff  would  be  most  pleased  to  work  along  with  your  staff 
In  discussion  of  Implementation  of  recommendations,  or  the  course  of  further 
study.  For  further  discussion,  your  staff  may  contact  Wayne  Adams  on 
extension  40409. 


Attachoent 
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Special  Study  of  Effects  of 
Sponsor-to-Allen  Deeming  Provisions 


Executive  Summary 


^The  1980  Amendments  were  extremely  effective  in  reducing  SSI  awards  to 
recent  aliens.  Ve  estimate  that  the  enactment  of  the  new  provisions 
result  in  $37,000,000  less  being  paid  out  yearly. 

Before 

— Prior  to  October  1,  1980,  about  1,300  recent  aliens  were  entitled  to  SSI 
benefits  monthly. 

After 

— During  the  October  -  December  1980  study  period  (inaediately  after  the 

new  sponsor-to-allen  deeming  provisions  went  into  effect)  awards  to  such 

aliens  dropped  to  143  monthly. 
—Host  SSI  awards  (102  monthly)  went  to  aliens  excluded  from  the  sponsor 

deeming  provision. 
~-The  exclusion  based  on  onset  of  disability  after  arrival,  caused  many 

administratlve/ad Judicative  problems.  Medical  evidence  meeting  standards 

for  finding  disability  prior  to  arrival  is  rarely  available. 
'— ^ut  of  122  SSI  awards  made  to  recent  aliens  subject  to  sponsor  deeming 

during  the  study  period,  62.8  percent  were  Incorrect  (97  should  have  been 

denials,  and  four  were  overpayments). 

Recommendations  to  be  Considered 

1.   Permit  disability  examiners  more  latitude  In  using  available  domestic 
■edlcal  evidence  and  current  diagnosis  to  establish  a  possible  onset  of 
disability  prior  to  arrival. 


A. 


2.  Update  and  expand  POMS  field  instructions  covering  adjudication  and  systems 
input  for  SSI  cases  filed  by  recent  aliens. 

3.  Require  a  systems  consistency  edit  for  all  SSI  claims  filed  by  recent 
aliens  to  Insure  that  the  sponsor  deeming  provision  is  not  overlooked. 

4.  Institute  a  second  review  for  all  SSI  claims  filed  by  recent  aliens  as 

an  additional  safeguard  against  payment  error  since  field  personnel  have 
limited  experience  with  vuch  cases. 

5.  Schedule  all  SSI  claims  filed  by  recent  aliens  for  an  early,  full  redeter- 
mination review  after  adjudication. 
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